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ADVEKTISEMENT 


TO    THE    SEVENTEENTH    EDITION, 


In  the  present  edition,  various  alterations  and 
additions  have  been  made,  and  the  work  has  been 
revised  generally,  and  in  particular  has  been  adapted 
to  the  Land  Transfer  Act,  1897,  Part  I.,  which  is 
printed  among  the  Appendices.  The  Introductory 
Matter  now  includes  some  observations  upon  Compul- 
sory Registration  under  the  Land  Transfer  Acts,  1876 
and  1897,  but  those  Acts  do  not  to  any  consider- 
able extent  afifect  conveyancing  other  than  official 
conveyancing,  and  with  official  conveyancing  this 
work  is  not  concerned. 
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THE   KEAL  PKOPEKTY  ACT,    1845(a). 


It  is  a  merit  in  this  Act  that  it  contains  no  definitions 
extending  the  meaning  of  words  beyond  their  ordinary 
aeceptation.  Such  definitions  are  useful  when  they 
shorten  an  Act,  and  simphfy  its  expressions ;  but  they 
have  been  introduced  in  many  Acts  not  longer  than  this, 
▼hich  they  obviously  lengthen  and  embarrass,  instead  of 
shortening  and  simplifying.  They  are  also  frequently 
miBapplied,  by  declaring  that  one  word  shall  mean  exactly 
vhat  another  already  means,  as  that  '^  land  "  shall  mean 
what  *'  hereditaments  "  means  (h). 

In  the  Act  now  before  us,  "tenements  and  heredita- 
ments *'  are  used  in  their  common  and  well-known  sense, 
rir.,  that  of  all  property  which  can  be  holden  or  is  inherit- 
able. The  word  **  tenements  "  is,  however,  superfluous, 
for  every  tenement  is  necessarily  a  hereditament  (c). 

Section  1. — This  section  repealed  ab  initio  the  8th  Repeal  of  the 
section  of  the  Act  to  simpUfy  the  Transfer  of  Property,  fb*?Tri^t?r^ 
and  the  remainder  of  the  same  Act  from  the  Ist  of  Property, 7& 8 

Vict.  c.  76. 

(a)  See  the  Act  (8  &  9  Vict.  c.  106),  infra,  Appendix  I. 

(b)  By  the  13  &  14  Vict  c.  21,  s.  4,  "land  "  in  an  Act  of  Parliament 
wia  made  to  include  all  hereditaments  of  every  tenure.  This  Act 
has  been  repealed  by  the  Interpretation  Act,  1889  (52  &  53  Vict 
c  63),  which,  however,  le-enacts  in  substance  all  the  provisions  of 
tile  repealed  Act 

(c)  Ca  Litt  6a;  2  Bl.  Comm.  17. 
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October,  1845  (a).  It  has  itself  been  repealed  by  the 
Statute  Law  Bevision  Act,  1876,  but  such  repeal  has  not 
apparently  the  effect  of  restoring  the  repealed  section  of 
the  Act  to  simplify  the  Transfer  of  Property, 

Ancient  dis-  SECTION  2. — According  to  the  well-known  rule  of  law, 

^omertSes     ^^  immediate  freehold  of  all  corporeal  hereditaments  lay 
lyiny  in  livery    in  livery,  that  is  to  say,  passed  at  common  law  by  f eoff- 
in  gran  .     j^^^^^^  ^|jj  livery  of  seisin  or  corporeal  tradition,  to  which, 
from  very  early  times,  a  deed  or  charter  of  feoffment  was 
added  as  evidence  of  the  feoffment.    In  modern  practice, 
the  deed  of  feoffment  became  the  principal  instrument 
of  the  conveyance,  and  the  livery  of  seisin  a  ceremony 
needful  to  perfect  it.   Eeversions  and  remainders  in  corpo- 
real hereditaments,  and  all  incorporeal  hereditaments  (b), 
whether  in  possession  or  reversion,  have  always  lain  in 
grant,  i.e.,  have  passed  by  the  delivery  of  the  deed  of  con- 
veyance or  grant  without  any  further  ceremony,  except 
that,  as  to  seigniories  and  reversions  and  remainders  of 
corporeal  hereditaments,  the  attornment  of  the  tenant 
was  necessary  till  abolished  by  the  stat.  4  &  5  Anne,  c.  16. 
Conyeyance  by  The  great  inconvenience  of  the  livery  of  seisin  required 
release?  ^  perfect  a  feoffment,  and  the  difiSculty  in  many  cases  of 

giving  it  properly  (4  Cru,  Dig.  by  White,  p.  74) ,  introduced 
various  other  modes,  founded  on  the  Statute  of  Uses,  of 
conveying  the  immediate  freehold  of  corporeal  heredita- 
ments, all  of  which,  except  one,  were  very  limited,  and 
generally  inconvenient  in  their  application.  The  exception 
was  the  conveyance  by  lease  and  release,  which  long  since 
became,  and  till  1841  continued  to  be,  the  ordinary  mode 
of  conveying  the  immediate  freehold  of  corporeal  here- 

(a)  The  Act  was  in  operation  only  from  Ist  of  January  to  1st  of 
October,  1845,  and  the  observations  upon  it  which  were  contained 
in  all  editions  preceding  the  thirteenth,  are  considered  to  be  now 
of  no  practical  value  or  interest,  and  are  therefore  omitted. 

(6)  The  reversion  or  remainder  of  a  corporeal  hereditament  is  iu 
truth  an  incorporeal  hereditament,  but  the  distinction  in  the  text 
is  useful  for  the  present  purpose. 
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ditaments,  and  was,  from  abundant  caution,  also  generally 
used  for  the  conveyance  of  reversions  and  remainders, 
and  even  of  equitable  estates  in  corporeal  hereditaments. 
This  mode  of  conveyance  was,  in  1841,  almost  completely  Conveyance 
Biiperseded  in  England  by  a  conveyance  founded  on  the  IJ^^wte  /&  5 
Act  of  the  4  &  5  Vict.  c.  21,  called  "  An  Act  for  rendering  Vict.  c.  21. 
8  Release  as  effectual  for  the  Conveyance  of  Freehold 
Estates  as  a  Lease  and  Release  by  the  same  Parties  "  (a), 
and  which  substituted  a  reference  to  the  Act,  coupled  with 
the  imposition  of  an  extra  stamp,  for  a  lease  for  a  year  (&)• 
It  having,  however,  been  considered  that  a  corporation 
eoold  not  stand  seised  to  a  use,  it  followed  that  a  corpora- 
tion coald  not  convey  by  a  common  lease  and  release, 
because  the  lease  was  in  fact  a  bargain  and  sale  for  a  year 
operating  under  the  Statute  of  Uses ;  and  the  above  Act 
being  so  worded  as  merely  to  imply  the  execution  of  the 
lease  for  a  year,  and  not  the  actual  entry,  which  was 
reqoired  to  make  good  the  lease,  if  made  by  a  corporation, 
corporations  continued  to  convey  by  feoffment  with  livery 
of  seisin  after  the  Act,  as  they  did  before.     In  Ireland,  Irish  lease  for 
ttie  recital  in  a  release  of  a  lease  for  a  year  was  made  full  9  q|^'  ^  ^5 
eridence  thereof  by  the  Irish  statute,  9  Geo.  2,  c.  5, 
ft.  6  (c) ;  and,  after  that  time,  the  actual  execution  of  a 
lease  for  a  year  of  Irish  land  was  dispensed  with  {d). 

The  present  Act  put  an  end  to  the  necessity  of  using  Conveyances 
any  of  the  above  modes  of  conveyance,  either  in  England  ^J^^J  Act. 
ot  Ireland,  by  enacting  that  all  corporeal  tenements  and 

(a)  Repealed  by  the  Statate  Law  Revision  Act,  1874  (No.  2). 

fh)  The  impositioii  of  this  extra  stamp  was  repealed  by  the  Act 
13  k  14  Vict  c  97,  8.  6. 

[c)  This  section,  the  Act  having  been  originally  temporary,  was 
made  perpetual  by  the  Irish  statute,  1  Geo.  3,  c.  3,  but  the  whole 
Act  has  now  been  repealed  by  the  Statute  Law  Revision  (Ireland) 
Art,  187S. 

(<f)  By  the  statate  5  &  6  Vict  c.  82,  continued  by  the  8  &  9  Vict, 
c  2,  and  by  the  II  &  12  Vict.  c.  9,  an  Irish  release  reciting  a  lease 
far  a  year  was  subjected  to  stamp  duty  (except  progressive  duty), 
psjable  for  the  lease  for  a  year,  as  in  England  ;  but  this  stamp  duty 
repealed  by  the  13  &  14  Vict  c.  97,  s.  4. 
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hereditaments  should,  as  regarded  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery;  that 
is  to  say,  should  pass  by  the  delivery  of  the  deed  of  con- 
veyance, as  incorporeal  hereditaments  and  the  reversions 
and  remainders  of  corporeal  hereditaments  theretofore 
had  passed. 

This  enactment  has  admirably  met  the  desideratum  of 
enabling  corporeal  hereditaments  in  possession  to  be  con- 
veyed by  a  single  deed ;  for  it  introduces  no  new  form  of 
conveyance,  but  simply  renders  the  estates  hitherto  con- 
veyed by  lease  and  release,  or  feoffinent  with  livery, 
capable  of  being  conveyed  by  "  grant " ;  a  mode  of 
assurance  as  old  as  the  law  itself,  and  the  nature  and 
properties  of  which  are  perfectly  well  known  and  settled. 
At  the  same  time,  the  effect  which  the  word  "  grant "  has 
been  sometimes  supposed  to  have,  of  implying  a  covenant 
in  law,  is  taken  away  by  the  4th  section,  so  that  there  can 
be  no  objection  to  any  person  conveying  by  that  word ; 
and,  from  its  convenience  and  propriety,  it  became  the 
operative  word  usually  employed  in  conveyances  of  real 
estate,  though,  of  course,  any  word  expressive  of  the 
intention  to  pass  the  estate  is  effectual  (a). 
Ancient  modes  The  present  Act  does  not  abolish  any  of  the  ancient 
may  sSfS""  "^odes  of  conveyance,  but  only  extends  the  power  of  con- 
^^Bed.  veying  by  grant  to  the  immediate  freehold  of  corporeal 

hereditaments ;  it  is,  therefore,  still  open  to  convey  by 

(a)  e.g.f  the  word  "  convey "  used  in  the  Conveyancing  and  Law 
of  Property  Act,  1881,  Appendix  IV.,  infray  but  not  (see  sect  2  (v.)  ) 
as  a  necessary  substitute  for  the  Avord  "  grant."    See  also  sect  49  ta 
the  efifect  that  the  use  of  the  word  is  not  necessary. 
Stamp  duty.  By  the  Act  itself  every  deed  which  was  to  operate  as  a  grant  by- 

force  only  of  this  enactment  was  required  to  be  stamped  with  an 
additional  stamp  of  the  same  amount  as  the  first  or  only  stamp  which 
the  lease  for  a  year  would  have  borne,  and  which,  in  all  cases  except 
conveyances  upon  sales  and  mortgages  for  less  than  1502.,  was  IL  15«.; 
but  the  imposition  of  the  progressive  stamp  duty,  which  the  lease  for 
a  year  would  have  borne,  was  expressly  negatived,  and  the  imposition 
of  the  lease-for-a-year  stamp  in  this  and  all  other  cases  was  repealed, 
by  the  Act  13  &  14  Vict.  c.  97,  s.  6. 
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lease  and  release,  or  by  feoffment  with  livery  of  seisin,  or 
by  bargain  and  sale  inroUed.  But  the  superior  con- 
venience of  conveying  by  grant  has  in  practice  thrown 
all  other  modes  of  conveyance  out  of  use. 

The  present  Act  does  not  interfere  with  -  customary  Customary 
freeholds,  and  such  freeholds  continue  to  be  conveyed  by   '^^  ®  ™- 
the  customary  mode  of  conveyance.     See  1  Cru.  Dig.  by 
White,  tit.  X.  ch.  1,  sects.  9  et  seq.,  p.  255. 

Section  3. — A  feoffment  might,  imtil  the  Statute  of  Feoffments. 
Frauds,  have  been  made  in  most  cases  by  word,  without 
any  writing  (Shep.  Touchst.  203) ;  and  did  not,  up  to  the 
passing  of  the  present  Act,  require  a  deed.  The  present 
Act  provides  that  a  feoffment,  made  after  the  1st  day  of 
October,  1845  (other  than  a  feoffment  made  under  a 
custom  by  an  infant),  shall  be  void  at  laic,  unless  evidenced 
by  deed.  It  does  not  seem  necessary  that  the  feoffment 
should  be  accompanied  contemporaneously  by  a  deed ;  it 
wiU  be  sufficient  for  the  feoffment  to  be  at  an}'  time  after- 
wards evidenced  by  a  deed  made  by  the  parties  competent. 
The  enactment  is  of  no  practical  importance,  as  a  feoff- 
ment not  evidenced  by  deed  was  quite  unknown  in  modern 
practice,  and  feoffments  are  now  altogether  disused.  The 
exception  as  to  a  feoffment  under  a  custom  by  an  infant, 
refers  to  the  custom  of  Kent,  which  allows  an  infant  who 
has  attained  fifteen  to  alien  his  gavelkind  lands  by  feoff- 
ment with  personal  livery  of  seisin,  and  was  made  in  order 
not  to  touch  in  any  way  gavelkind  customs  (a). 

At  common  law,  coparceners  might  have  made  partition  Partition, 
of  things  lying  either  in  livery  or  grant  by  parol  without 
deed ;  and  tenants  in  common  might  have  made  partition 
of  things  lying  in  livery  by  parol  without  deed  if  they 
perfected  the  partition  by  livery  of  seisin.  (Litt.  sect. 
250 ;  Co.  Litt.  169  a.)  Also  joint-tenants  for  years  (but 
not  joint-tenants  of  freeholds)  might  have  made  partition 
by  parol  without  deed.     (Co.  Litt.  187  a,  169  a.)     After 

(a)  See  Davidson's  Prec.  Con  v.  vol.  ii.  4th  ed.  p.  244,  n.  (a) ;  Re 
Ma»keU  and  Goldfinch's  CorUract,  [1895]  2  Ch.  525. 
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the  statute  of  Frauds,  however,  a  writing  was  in  all  cases 
necessary  ;  but  a  deed  was  required  only  in  cases  in  which 
it  was  necessary  before  the  statute,  although  it  was  some- 
times asserted  (2  Bl.  Comm.  824 ;  4  Cru.  Dig.  by  White, 
77)  by  mistake,  that  the  statute  had  rendered  a  deed  in 
all  cases  necessary. 

Exchange.  At  common  law,  an  exchange  of  things  lying  in  grant 

could  be  made  only  by  deed ;  but  an  exchange  of  corporeal 
hereditaments  lying  in  the  same  county  could  be  made  by 
parol  perfected  by  entry.  (Litt.  sects.  62 — 66.)  If  the 
lands,  however,  to  be  exchanged  lay  in  two  counties,  the 
exchange  could  only  be  by  deed  indented.  (Litt.  sect.  63 ; 
Co.  Litt.  50  a,*  51  b.)  After  the  Statute  of  Frauds,  all 
exchanges  were  required  to  be  in  writing ;  and  a  deed  was 
necessary  only  where  it  was  necessary  before  the  statute. 
By  the  present  Act,  every  partition  and  exchange  made 
after  the  1st  day  of  October,  1845,  of  hereditaments  (not 
being  copyhold)  is  void  at  laiu,  unless  made  by  deed. 
The  enactment  was  very  proper  as  a  means  of  preventing 
the  disputes  which  might  arise  on  irregular  and  informal 
partitions  and  exchanges,  but  did  not  affect  the  practice 
of  conveyancers,  as  no  partition  or  exchange  was  ever 
made  in  recent  times  without  a  deed  or  a  statutory  order 
of  the  General  Inclosure  Commissioners,  now  merged  in 
the  Board  of  Agriculture. 

Leases.  A  lease  for  years  is  defined  to  be  a  contract  between 

lessor  and  lessee  for  the  possession  and  profits  of  lands  or 
other  hereditaments  on  the  one  side,  and  for  a  recompense 
by  rent  or  other  income  on  the  other  (Bac.  Abr.  art. 
"  Leases  ") ;  and  hence  the  rule,  that  any  words  which 
indicate  that  one  party  is  to  give  and  the  other  to  take 
possession,  prima  facie  constitute  a  lease.  The  Statute 
of  Frauds  merely  required  all  leases,  except  leases  for  a 
term  not  exceeding  three  years  from  date,  and  at  not  less 
than  two-thirds  of  the  rack-rent,  to  be  in  writing ;  and, 
therefore,  on  an  agreement  for  a  lease,  the  question 
frequently  arose,  whether  the  instrument  operated  as  an 
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actual  demise,  or  merely  as  an  agreement  to  demise.  The 
present  Act,  by  requiring  that  all  leases  required  by  law 
to  be  in  writing  shall,  after  the  1st  of  October,  1845,  be 
by  deed,  closed  up  this  abundant  source  of  litigation,  and- 
greatly  lightens  the  task  of  the  conveyancer  in  preparing 
agreements  for  leases  ;  for  if  the  instrument  be  not  under 
aeal,  it  cannot  operate  otherwise  than  as  an  agreement  for 
a  lease,  whatever  form  or  language  be  employed. 

In  the  case  of  Stratton  v.  Pettlt,  16  C.  B.  420,  the 
Judges  seem  erroneously  to  have  supposed,  that  an  in- 
strument void  as  a  lease  under  the  Act  was  not  good  as 
an  agreement,  overlooking  the  fact  that  the  avoidance  of 
the  instrument  is  by  the  Act  expressly  confined  to  an 
avoidance  *^at  law:  *'  but  in  the  more  recent  cases  of 
Bondv.  Rifling y  1  Best  &  Sm.  871,  and  RoUason  v.  Leon, 
7  H.  &  N.  78,  an  agreemtot,  although  admitted  to  be 
void  under  the  statute  as  a  lease,  was  held  to  be  valid 
as  an  agreement  to  take  a  lease ;  and  by  the  case  of 
Tiiey  v.  Mollett,  16  C.  B.  N.  S.  298  (see  too  Stranks  v. 
St.  John,  L.  R.  2  C.  P.  876,  and  Hand  v.  Hall,  2  Ex.  D. 
855),  the  decision  in  Stratton  v.  Pettit  was  expressly 
oTerruIed.  The  correctness  of  the  opinion  expressed  in 
the  fifth  edition  of  this  work,  that  an  instrument  such 
as  that  in  the  case  of  Stratton  v.  Pettit,  though  void  at 
law  as  an  agreement,  would  be  enforceable  in  equity,  is 
established  by  the  case  of  Parker  v.  Tasivell,  27  L.  J.  Gh. 
B12,  affirmed  on  appeal,  2  De  Gex  &  Jo.  559.  See 
farther  on  this  subject  the  Introduction  to  Davidson's 
Prec.  Conv.  vol.  v.  3rd  ed.  pp.  14 — 18,  and  cases  there 
cited.  But  since  the  passing  of  the  Judicature  Act,  the 
tabject  has  ceased  to  be  of  much  importance  as  a  person 
holding  under  an  executory  agreepient  for  a  lease  of 
which  specific  performance  would  be  granted  must  now 
be  treated  in  the  High  Court  (a)  as  holding  on  the  terms 

(a)  It  may  be  otherwise  in  a  court  not  having  concurrent  jurisdic- 
tioa  at  lav  and  in  equity,  as  a  county  court.  See  Foster  v.  Reeves, 
[1892]  2  Q.  B.  255. 
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Surrenders. 


of  the  agreement.  {Walsh  v.  Lonsdale,  21  Ch.  D.  9 ; 
Re  MaughaUy  Ex  parte  Monkhotise,  14  Q.  B.  D.  956 ; 
AUhusen  v.  Brooking,  26  Ch.  D.  569  ;  Swain  v.  Ayres, 
20  Q.  B,  T>.  585 ;  21  Q.  B.  D.  289  ;  Lowther  v.  Heaver, 
41  Ch,  D.  248  ;  Foster  v.  Reeves,  [1892]  2  Q.  B.  256.) 

The  Act,  in  this  instance,  embraces  hereditaments  of 
every  tenure,  but  affects  only  leases  required  by  law  to 
be  in  writing,  i.e.,  leases  for  more  than  three  years,  or  at 
less  than  two-thirds  of  the  rack-rent.  See,  as  to  the 
latter  class  of  leases,  Wood  v.  Beard,  2  Ex.  D.  30. 

Previously  to  the  Statute  of  Frauds,  an  assignment 
might  have  been  by  parol  only,  but  that  statute  required 
that  all  assignments  of  leases,  or  terms  of  years,  should 
be  by  deed  or  note  in  writing  duly  signed.  (See  Hodges 
V.  Drakeford,  1  Bos.  &  Pul.  N.  E.  270.)  The  present 
Act  provides  that  every  assignment  made  after  the  1st  of 
October,  1845,  of  a  chattel  interest  (not  being  copyhold) 
in  any  hereditaments,  shall  be  void  at  law,  miless  made 
by  deed :  the  enactment,  it  will  be  seen,  does  not  except 
common  law  chattel  interests  in  copyholds,  such  as  leases 
of  copyholds  made  under  a  licence  to  demise.  This  pro- 
vision, though  proper,  for  the  same  reasons  as  above 
mentioned  with  respect  to  partitions  and  exchanges,  made 
no  change  in  the  practice  of  conveyancers,  as  assignments 
had  long  been  invariably  made  by  deed. 

At  common  law,  a  surrender  of  corporeal  hereditaments 
might  have  been  made  by  parol  without  deed  or  livery ; 
but  a  surrender  of  incorporeal  hereditaments  could  only 
have  been  by  deed.  The  Statute  of  Frauds  required  that 
every  surrender  should  be  made  by  deed  or  note  in  writing 
signed  by  the  party  so  surrendering,  or  his  agent.  (4  Cru. 
Dig.  by  White,  85.)  The  present  Act  requires,  that  every 
surrender  in  writing  made  after  the  Ist  of  October,  1845, 
of  an  interest  in  any  hereditament,  not  being  a  copyhold 
interest,  and  not  being  an  interest  which  might  by  law 
have  been  created  without  writing,  shall  be  void  at  law 
unless  made  by  deed. 
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The  Act  does  not  apply  to  surrenders  by  operation  of 
law,  and,  so  far  as  relates  to  a  release  or  surrender,  does 
not  extend  to  Ireland  (a).  By  the  Landlord  and  Tenant 
Law  Amendment  Act  (Ireland),  1860  (23  &  24  Vict, 
e.  div.  8.  104 :  see  also  the  Statute  Law  Bevision  Act, 
1875),  this  section  is  repealed  so  far  as  the  same  relates  to 
the  relation  of  landlord  and  tenant  in  Ireland,  save  so  far 
as  the  same  relates  to  feoffments,  partitions  and  exchanges. 

Section  4. — A  feoffment  perfected  by  livery  of  seisin  Feoffments  not 
was  termed  a  tortious  conveyance,  and  had  the  effect  of  ^J^^* 
passing  the  fee,  if  it  purported  so  to  do,  notwithstanding  operation, 
the  feoffor  had  a  less  estate  or  interest  in  the  property,  or 
DO  estate  at  all  but  possession.     It  also  had  the  effect  of 
destroying  contingent  remainders  and  powers  appendant, 
and  of  creating  a  forfeiture.     Conveyances  by  grant,  bar- 
gain and  sale,  lease  and  release,  or  covenant  to  stand 
seised,  were  termed  innocent  assurances,  and  had  no  effect 
except  to  pass  the  estate  of  the  conveying  party.   Beyond 
Axis  they  were  simply  void,  neither  passing  a   greater 
estate,  nor  creating  a  forfeiture.     (See  Sanders  on  Uses, 
oth  ed.  pp.  12  et  seq.)     By  the  operation  of  the  present 
statute,  a  feoffment  has  now  no  other  effect  than  an 
innocent  assurance. 

The  word  ''  exchange  "  created  a  general  warranty  and  Exchange  and 
right  of  re-entry,  which  rendered  titles  under  exchanges  J^piy  ^^^ 
extremely  inconvenient  and  embarrassing.     This  incon-  condition  in 

law 

venience  was  got  over  in  modern  practice  by  means  of 
mutoal  conveyances ;  but  as  the  above-mentioned  opera- 
tion of  the  word  *'  exchange  "  has  been  abolished  both  by 
the  Transfer  Act  and  the  present  Act,  a  proper  exchange 
may  now  be  resorted  to.  With  regard  to  the  effect  of  the 
word  "exchange,"  see  Shep.  Touch.  291 ;  4  Cru.  Dig.  by 
^Mlite,  p.  74. 

(a)  The  proviso  as  to  Ireland  was-  introduced  in  the  House  of 
<*oiD]iioii;«  without  reference  to  the  authors  of  the  bill ;  the  word 
**  i^lesae  ^  is  evidently  a  mistake  for  "  lease." 


law. 
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Every  partition  also  implied  a  special  warranty  in  law 
(Shep.  Touch.  186  ;  Co.  Litt.  884  a) ;  in  modern  practice 
this  was  always  prevented  by  the  insertion  of  the  usual 
covenants  for  title,  and  the  abolition  of  the  general 
warranty  is  practically  unimportant. 
"  Give"  or  The  word  **  give  "  in  a  feoffment  made  a  warranty  when 

to1m°l  *a^***     an  estate  of  frank  tenement  or  inheritance  passed  by  the 
covenant  in       deed,  and  was  also  made  by  statute  an  express  warranty 

during  the  life  of  the  feoffor.  (Shep.  Touch.  184 ;  Co. 
Litt.  384  a,  and  n.  (1).)  The  word  "  grant"  implied  a 
general  covenant  for  quiet  enjoyment  or  general  warranty 
in  a  lease  for  years,  or  an  assignment  of  such  a  lease,  but 
not  otherwise.  (Co.  Litt.  and  note  ubi  supra ;  Davidson's 
Prec.  Conv.  vol.  i.  4th  ed.  74,  108 ;  Baber  v.  Harris,  9 
Ad.  &  Ell.  532 ;  Hinde  v.  Gray,  1  M.  &  Cr.  195;  Granger 
V.  Collinsy  6  Mee.  &  W.  458 ;  Lesenbury  v.  Evans,  S 
M.  &  Gr.  210 ;  WilUams  v.  BurreU,  1  C.  B.  402.)  The 
present  Act  declares  that  neither  "  give"  nor  "grant"  in 
a  deed  executed  after  the  Ist  of  October,  1845,  shall  imply 
any  covenant  in  law  in  respect  of  any  hereditament, 
except  by  force  of  any  Act  of  Parliament.  The  exception 
in  the  statute  probably  refers  to  the  provisions  in  Railway 
and  other  Acts  of  that  nature,  in  which  it  is  provided, 
that  the  word  **  grant  "  in  conveyances  by  or  to  and  by  the 
company  shall  imply  all  the  usual  covenants  for  title  (a) ; 
but  as  the  exception  does  not  extend  to  a  warranty,  it 
does  not  keep  on  foot  the  warranty  annexed  by  statute 
to  the  word  **  give  "  as  above  mentioned.  "  Give,"  how- 
ever, is  altogether  disused  as  a  word  of  conveyance. 

(a)  e.g.,  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  18),  8.  132.  A  similar  statutory  etfect  was  given  by  the  former 
Yorkshire  Registry  Acts  to  the  words  **  grant,  bargain,  and  sell,"  in 
deeds  of  bai'gain  and  sale  inrolled  under  those  Acts.  See  6  Anne, 
c.  35,  sects.  30  and  34,  and  8  Qeo.  2,  c.  6,  s.  35.  Bat  these  Acts 
were  repealed  by  the  Yorkshire  Registries  Act,  1884  (47  &  48  Vict, 
c.  54  ;  amended  by  48  Vict.  c.  4),  and  the  new  Act  contains  no 
Himilar  provision  as  to  covenants.  See  also  the  Yorkshire  Registries 
Amendment  Act,  1885  (48  &  49  Vict.  c.  26). 
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The  word  "  demise  "  (or  according  to  Parke,  B.,  in  Demise. 
Hart  V.  Windsor,  12  M.  &  W.  68,  85,  the  word  "  let ''  or 
any  other  equivalent  word),  in  a  lease  for  years,  implies 
a  eovenant  for  quiet  enjoyment,  and  perhaps  also  for  the 
lessor's  title  to. demise  (see  the  references  above  as  to 
** grant";  and  Lane  v.  Stephenson,  5  Bing.  N,  C.  183; 
Hall  V.  Citif  of  London  Brewery  Coinpany,  2  Best  &  S. 
737;  Penfold  v.  Abbott,  82  L.  J.  Q.  B.  67  ;  Mostyn  v.  West 
Mostyn  Coal  and  Iron  Company,  1  C.  P.  D.  145) ;  and 
this  implication  extends  apparently  to  an  agreement  for 
a  lease  {Stranks  v.  St.  John,  L.  R.  2  C.  P.  376 ;  Bandy 
V.  Cartwright,  8  Exch.  918 ;  Robinson  v-  Kilvert,  41 
Ch.  D.  88),  and  is  not  taken  away  by  the  present  Act. 
It  seems  to  be  doubtful,  however,  whether  in  the  absence 
of  the  word  ''  demise  "  either  covenant  can  be  implied, 
and  it  may  be  that  the  latter  covenant  is  not  implied 
under  any  circumstances.  {Baynes  <t  Co.  v.  Lloyd  d;  Sons, 
[1895]  2  Q.  B-  610.) 

It  should  be  observed  that  implied  covenants  are  in  all 
cases  superseded,  when  express  covenants  are  inserted : 
see  Davidson's  Prec.  Conv.  vol.  i.  4th  ed.  107 ;  5th  ed.  86 ; 
and  authorities  there  cited,  and  Leonard  v.  Taylor,  Irish 
Bep.  7  C.  L.  207  ;  8  C.  L.  800. 

Sbction    5. — The  well-known  distinction  between   a  Distinction 
deed-poll  and  an  indenture  is,  that  a  deed-poU  is  by  one  tT^jT^d^eed-' 
party  only,  and  has  its  edge  polled  or  even,  while  an  poll. 
indenture  is  between  two  or  more  parties,  and  has  its 
edge  indented,  the  indented  edge  being  the  symbol  of  a 
daplicate,  or  supposed  duplicate,  in  the  custody  of  another 
party.     The  actual  indenting,  however,  has  long  been 
disregarded,  and,  in  modem  practice,  the  deed-poll  and 
indenture  have  been  distinguished   in    form   only  by 
their  words  of  commencement  and  conclusion,  and  the 
comlnencement    of   their   operative   parts.       (Go.  Litt. 
143  b,  229  a ;   2  Black.  Comm.  295 ;    4  Cru.  Dig.  by 
White,  8 ;   Burton's  Beal  Property,  140,  140  n.,  439 ; 
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Davidson's  Prec.  Conv.  vol.   i.   4th  ed.  p.  81 ;  5th  ed. 
p.  22.) 

A  practical  distinction,  however,  between  an  indenture 
and  a  deed-poll  was,  that  no  person  could  take  an  imme- 
diate estate  or  benefit  under  an  indenture,  unless  he  were 
named  as  a  party  to  it ;  but  any  person  could  take  an 
immediate  estate  or  benefit  under  a  deed-poll,  inasmuch 
as  it  is  addressed  to  all  the  world.  (Go.  Litt.  26  a,  281  a ; 
Burton's  Iteal  Property,  442,  442  n. ;  2  Prest.  Conv.  894 
et  seq.)  It  has  been  questioned,  whether  a  person  not  in 
esse  at  the  time  of  the  execution  of  a  deed-poll  can  take 
an  immediate  benefit  under  it.  But  see  Kelsey  v.  Dodd, 
52  L.  J.  Ch.  84,  89. 

Another  practical  distinction  between  a  deed-poll  and 
an  indenture  was,  that  a  covenant  entered  into  by  a  deed- 
poll  with  any  covenantee  named  in  the  deed  was  valid ; 
but  a  covenant  in  an  indenture  entered  into  with  a  person 
not  a  party  could  not  be  sued  on  by  that  person.  {Green 
V.  Home,  Salk.  197 ;  Berkeley  v.  Hardy,  5  B.  &  C.  865, 
and  Isaacs  v.  Green,  L.  R.  2  Ex.  855,  and  cases  cited 
therein :  see,  too,  Davidson's  Prec.  Conv.  vol.  i.  4th  ed. 
p.  82;  5th  ed.  p.  28.)  An  action,  however,  might  be 
maintained  by  a  party  to  an  indenture  against  one  who 
was  not  a  party,  but  had  executed  the  deed.  {Salter 
V.  KidgUy,  Carth.  76.  See  further,  2  Prest.  Conv. 
894  et  seq.) 

These  distinctions  are  abolished  by  this  section  of  the 
present  Act  so  far  only  as  relates  to  hereditaments ;  and 
under  an  indenture  executed  after  the  1st  October,  1845, 
an  immediate  estate  or  interest  in  any  hereditaments, 
and  the  benefit  of  a  covenant  or  of  a  condition  respect- 
ing any  hereditaments,  may  be  taken  by  a  person  not 
a  party. 

The  enactment  at  the  end  of  the  section,  that  a  deed 
executed  after  1st  October,  1845,  and  purporting  to  be 
an  indenture,  need  not  be  actually  indented,  merely 
expresses  what  had  been  long  understood  to  be  law. 
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SbCTION  6. — ^Before  the  statute  8  &   4  Will.   4,  C.   74  Conveyance  of 

(the  Act  for  the  AboKtion  of  Fines  and  Recoveries),  a  executo^ 
contingent  interest  in  real  estate  could  be  conveyed  by  "^^e^^s^s- 
fine  (Doe  v.  Oliver,  10  B.  &  C.  181) ;  but,  after  that 
statute,  contingent  interests  in  real  estate  in  England 
could  not  be  conveyed  at  law,  but  merely  in  equity,  as  a 
matter  of  contract :  the  Irish  Act  for  the  Abolition  of 
Fines  and  Recoveries,  4  &  5  Will.  4,  c.  92,  authorised 
the  conveyance  of  contingent  interests  in  hereditaments 
in  Ireland.  The  present  Act  gives  a  complete  power  to 
dispose  of  all  contingent  and  future  interests  in  heredita- 
ments of  any  tenure  {Jenkins  v.  Jones,  9  Q.  B.  D.  128 ; 
AJkock  V.  Moorhouse,  lb.  866 ;  Kennedy  v.  Lyell,  15 
Q.  B.  D.  491),  except  that  as  to  rights  of  entry  the  enact- 
ment is  confined  to  England  (a).  A  person  taking  a  con- 
veyance under  this  enactment  stands  precisely  in  the 
plaee  of  the  person  from  whom  he  takes,  and  becomes 
entitled  in  possession  or  absolutely,  if  the  grantor  would 
have  become  so  entitled,  but  not  otherwise.  With  respect 
to  eopyholds,  no  surrender  will  be  necessary  in  the  case 
of  a  disposition  under  the  Act ;  but  the  person  to  whom 
the  conveyance  is  made  will,  on  its  falling  into  possession, 
be  entitled  to  admittance  in  the  place  of  the  person 
originally  entitled. 

Seciion  7. — This  clause  precludes  a  question  which 
had  been  made,  whether  a  married  woman  could  disclaim 
by  force  of  the  Act  for  the  Abolition  of  Fines  and 
Becoveries,  8  &  4  Will.  4,  c.  74.  The  enactment  is  con- 
fined to  England  alone ;  but  the  If*sh  Act,  4  &  5  Will.  4, 

(a)  This  Bection,  as  it  came  from  the  framers,  applied  to  England 
ooly ;  bat  in  Parliament  the  words  "  in  England  "  were  struck  out  in 
t^  fizBt  branch,  and  the  reference  to  the  Irish  Recovery  Act  added. 
"Hte  words  **  in  England  "  in  the  second  branch,  were,  it  is  supposed, 
kit  in  throngh  inadvertence.  The  addition  of  the  reference  to  the 
Itth  Becovery  Act  introduces  an  apparent  ambigidty,  in  sect.  7,  as 
U>  which  of  the  Becovery  Acts  is  intended,  though  all  real  question 
i»  obviated  by  the  context. 
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c.  92,  s.  68,  expressly  authorises  a  disclaimer  by  a  married 
woman  (a). 

Continffent  SECTION  8. — It  wiU  be  observed,  that  only  such  of  the 

remaindera.  contingent  remainders  created  before  the  passing  of  the 
Act  are  protected  as  had  been  existing  since  the  Slst  of 
December,  1844,  that  is,  only  such  of  the  contingent 
remainders  created  before  the  passing  of  the  Act  as  had 
not  failed,  or  been  destroyed,  before  the  81st  of  December, 
1844,  and  could  not  by  means  of  the  8th  section  of  the 
Transfer  Act,  have  failed,  or  been  destroyed,  after  that 
day  by  the  destruction  or  merger  of  the  preceding  estate. 
The  practical  benefit  to  conveyancing  of  this  section  was 
the  same  as  that  which  was  derived  from  the  correspond* 
ing  section  of  the  Transfer  Act,  viz.,  the  omission  (which 
soon  became  usual)  of  the  limitations  to  trustees  to 
preserve  contingent  remainders. 

It  should  be  borne  in  mind  that  no  alteration  has  been 
made  in  the  rule,  that  a  contingent  remainder  cannot  be 
limited  without  a  particular  estate  of  freehold  to  support 
it;  nor,  except  in  cases  coming  within  40  &  41  Vict.  c.  83, 
infra,  Appendix  III.,  in  the  rule,  that  the  remainder  mil 
fail  if  the  particular  estate  determine  by  efSuxion  of  time, 
or  by  some  event  on  which  it  was,  in  its  creation,  limited 
to  determine,  before  the  remainder  becomes  vested.  (See 
1  Jarm.  on  Wills,  6th  ed.  225  ;  and  Cunlife  v.  Branckcr, 
8  Ch.  D.  398;  Astky  v.  Micklethwaite,  15  Ch.  D.  59 
(which  exemplifies  the  distinction  where  the  estates  are 
equitable);  Re  Freme,  [1891 J  3  Ch.  167  (where  an  equit- 
able contingent  remainder  was  held  not  to  have  been 
affected  by  becoming  clothed  with  the  legal  estate) ;  and 
see  also  Brackenhury  v.  Gibbons,  2  Ch.  D.  417 ;  Re  Lech- 
mere  and  Lloyd,  18  Ch.  D.  524;  Miles  v.  Janis,  24  Ch.  D. 
633;  also  Dean  v.  Dean,  [1891]  3  Ch.  150;  Blackman  v. 
Fysh,  [1892]  8  Ch.  209 ;  Re  Brooke,  [1894]  1  Ch.  48 ; 
Syines  v.  Sytms,  [1896]  1  Ch.  272.) 

(a)  See  the  preceding  note. 
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The  effect  of  the  Act,  40  «fe  41  Vict.  c.  33,  injray 
Appendix  UI.,  is  to  make  any  contingent  remainder, 
created  by  an  instrument  executed  after  the  passing  of  the 
Ad,  2nd  of  August,  1877,  or  by  a  will  or  codicil  revived  or 
republished  after  that  date,  ''  which  would  have  been 
valid  as  a  springing  or  shifting  use,  or  executory  devise 
or  other  limitation,  had  it  not  had  a  suiBicient  estate  to 
sapport  it  as  a  contingent  remainder,"  capable  of  taking 
efl^t  notwithstanding  the  termination  of  the  particular 
estate  before  the  remainder  vests.  It  would  seem  that 
any  limitation  which,  under  the  rule  against  perpetuities, 
loold  be  valid  as  a  contingent  remainder,  but  invalid 
as  a  Bpringing  use  or  executory  devise  (see  1  Jarm.  on 
Wills,  5th  ed.  pp.  220  et  seq.,  and  Sugden's  Law  of 
Property,  pp.  116 — 121),  is  excepted  from  the  operation 
of  this  Act,  and  may  consequently  still  be  valid  if  created 
by  way  of  contingent  remainder. 

Sbction  9. — The  object  of  this  section  is  to  do  away 
with  the  rule,  that  the  covenants  of,  and  remedies  against, 
a  lessee,  and  the  obligations  on  the  lessor,  being  incident 
to  the  immediate  reversion,  cease  as  regards  the  land  on 
Ihe  surrender  or  merger  of  that  reversion.  (Webb  v. 
A«*ffl,  3  T.  R.  893 ;  Wootley  v.  Gregory,  2  You.  &  J. 
536;  Burton  v.  Barclay,  7  Bing.  745;  Thorn  v.  WooU 
ttmhe,  3  B.  &  Ad.  586.)  The  rule  was  altogether  tech- 
nical, was  productive  of  injustice  when  it  did  operate,  and 
oeeasioned  a  good  deal  of  expense  and  trouble  in  prevent- 
ing its  operation  when  foreseen.  The  present  enactment, 
however,  does  not  remedy  the  similar  evil,  which  arises 
when  the  immediate  reversion  is  extinguished  otherwise 
than  by  surrender  or  merger.  This  is  a  case  which  may 
happen  when  a  lease  has  been  granted  by  the  trustee 
of  a  term,  which  is  afterwards  extinguished,  either  by 
virtue  of  a  proviso  for  cesser  contained  in  the  instru- 
ment creating  it,  or  of  the  Satisfied  Terms  Act  (8  &  9 
Vict,  c- 112) ;  or  where  a  lease,  out  of  which  under-leases 
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A  Bill  identical  in  the  main  with  this  Act,  together 
with  another  Bill  entitled  "  The  Settled  Land  Act,  1880," 
was  introduced  by  Lord  Cairns  in  the  spring  of  1880. 
Both  fell  through,  in  consequence  of  the  dissolution  of 
Parliament  later  in  the  year  by  the  ministry  of  which 
Lord  Cairns  was  a  member,  and  though  introduced  in 
the  first  session  of  the  new  Parliament,  and  passed  in 
the  Upper  House  during  that  session,  did  not  make  any 
progress  in  the  House  of  Commons.  Both  were  again 
introduced  by  Lord  Cairns  early  in  the  year  1881.  The 
former  became  law,  somewhat  to  the  surprise  of  the 
Profession,  on  the  22nd  of  August,  1881  (6),  and  has 
since  been  supplemented  by  the  Conveyancing  Act, 
1882  (c)  (consisting  mainly  of  clauses  struck  out  of  the 
original  Bill  in  committee),  and  the  Conveyancing  and 
Law  of  Property  Act,  1892  (d).  The  latter  haviog  been 
re-introduced  at  the  same  time  as  the  Conveyancing  Act, 
1882,  under  the  short  title  of  "  The  Settled  Land  Act, 
1882,"  and  having  undergone  some  modification  in  com- 

(a)  44  &  45  Vict.  c.  41,  Appendix  IV.,  infra, 
(6)  The  Solicitors'  Remuneration  Act,  1881,  became  law  on  the 
same  day. 

(c)  45  &  46  Vict.  c.  39,  Appendix  V.,  infra. 

(d)  55  &  56  Vict,  c  13,  Appendix  VI.,  infra. 
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mittee,  is  also  now  law  (a) ;  and  has  been  supplemented 
by  the  Settled  Land  Act,  1884  (b),  the  Settled  Land  Acts 
(Amendment)  Act,  1887  (c),  and  the  Settled  Land  Acts, 
1889  and  1890  {d). 


I. — ^Preliminary. 


SBcnoN  1.  —  Note,  as  regards  sub-sect.  2,  that  Short  title; 
although  the  Act  commences  on  the  1st  of  January,  1882,  m«at;^xtent. 
many  of  its  provisions  are  retrospective,  in  the  sense  of 
lierng  applicable  after  that  date  to  instruments  executed 
or  acts  done  before  that  date  (the  extent  of  the  applica- 
tion of  each  section  being  generally  specified  in  a  sub- 
section), and  that  in  considering  any  section,  particular 
attention  must  be  paid  to  its  limitations  in  point  of 
extent. 

Section  2. — Few  of  the  subsequent  sections  can  be  Literpretation 
properly  understood  without  reference  to  the  interpreta-  Li5[^. 
tions  in  this  section  of  the  various  words  used  in  the  Act, 
aDd  in  the  following  observations  it  is  assumed  that  each 
seetion  will  be  read  with  reference  to  the  interpretation 
clanse. 

With  reference  to  sub-sect.  v.  it  should  be  observed 
tbat  qaestions  have  arisen  upon  clauses  for  the  like 
purpose  contained  in  other  Acts.  Thus  in  Green  v. 
PaUnony  32  Ch.  D.  95,  it  was  held  that  a  mere  declara- 
tion of  trust  is  not  a  disposition  within  sect.  40  of  the 
Fines  and  Recoveries  Act,  1883;  in  Carter  v.  Carter, 
[1896]  1  Ch.  62,  that  such  a  declaration  is,  or  may  be, 
a  disposition  within  sect.  77  of  the  same  Act ;  in  Rodger 
▼.  Harrison,  [1893]  1  Q.  B.  161,  that  an  agreement  for 

(a)  45  &  46  Vict  c.  38,  Appendix  VII.,  infra, 
(i)  47  &  48  Vict  c.  18,  Appendix  VIII.,  infra. 
(c)  50  &  51  Vict  c.  30,  Appendix  IX.,  infrcL 
{<0  W  &  53  Vict.  c.  36,  Appendix  X.,  infra ;  and  53  &  54  Vict 
c  6d,  Appendix  XL,  infra. 

2—2 
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the  sale  of  land  is  not  an  assurance  capable  of  registra- 
tion within  the  meaning  of  the  Yorkshire  Registries  Act, 
1884 ;  and  in  Re  Hughes,  [1893]  1  Q.  B.  595,  that  a 
conveyance  of  a  debtor's  property,  except  leaseholds,  to 
trustees  for  the  benefit  of  his  creditors  generally,  accom- 
panied by  a  declaration  of  trust  of  the  leaseholds,  was 
an  act  of  bankruptcy  within  sect.  4,  sub-sect.  1  (a)  of 
the  Bankruptcy  Act,  1883. 

With  respect  to  sub-sect,  vi.,  it  has  been  held  that  a 
lien  created  by  articles  of  association  upon  the  shares  of 
each  member  for  his  debts  to  the  company  constitutes  a 
charge  upon  the  shares  within  the  meaning  of  this  sub- 
section (Eve^itt  V.  Automatic  Weighing  Machine  Company, 
[1892]  3  Ch.  506). 

An  equitable,  no  less  than  a  legal  mortgagee,  is  of 
course  a  purchaser  within  sub-sect.  viii.  {Lloyds  Bank,, 
Limited  v.  Bxdlock,  [1896]  2  Ch.  192). 


sale. 


II. — Sales  akd  other  Transactions. 

ContrtctB  for  SECTION  3. — The  first  sub-section  remedies  a  defect  in 
the  Vendor  and  Purchaser  Act,  1874,  Appendix  II.,  infra, 
by  sect.  2,  rule  1,  of  which  purchasers  of  leaseholds  under 
an  open  contract  were  precluded  from  calling  for  the  free- 
hold title,  but  the  purchaser  of  an  under-lease  was  left  at 
liberty  to  call  for  the  title  to  the  superior  lease.  See  also 
sect.  13  of  the  present  Act,  and  the  observations  infra  on 
that  section,  and  also  sect.  4  of  the  Conveyancing  Act, 
1882,  Appendix  V.,  infra,  providing  that  a  contract  for 
a  lease  shall  not  form  part  of  the  title  to  the  lease. 

The  second  sub-section  seems  unfortunately  worded,  as 
it  cannot  be  ascertained  whether  copyhold  or  customary 
land  has  been  converted  into  freehold  by  enfranchisement, 
unless  the  title  to  make  the  enfranchisement  has  been 
investigated;  as,  however,  a  strict  construction  of  this 
sub-section  would    render    it  wholly    inoperative,    the 
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reference  to  an  actual  conversion  of  such  land  into 
freehold  may  probably  be  safely  considered  as  meaning 
an  apparent  or  presumptive  conversion  (a). 

Notwithstanding  these  sub- sections  a  purchaser  under 
an  open  contract  will,  it  seems,  be  entitled  to  insist  on 
objections,  in  respect  of  the  title  for  which  he  is  precluded 
from  calling,  if  he  shaU  discover  their  existence  from 
mformation  obtained  from  other  sources  (see  Dart, 
V.  &  P.  6th  ed.  pp.  170  to  173  (6) ). 

As  regards  the  other  sub-sections,  it  seems  desirable 
to  point  out,  that  any  assumption  which  the  purchaser  is 
bound  to  make  under  them  is  altogether  displaced  (as  it 
ought  to  be),  in  case  the  contrary  appears. 

As  to  sub-sect.  3,  it  has  been  held  that,  upon  the  sale  of 
an  old  term,  mesne  assignments  made  more  than  forty 
years  before  the  sale  need  not  be  abstracted  {Williams  v. 
Sjuirgo,  W.  N.  1893,  100). 

The  fourth  sub-section  has  been  held  not  to  apply  to  a 
building-lease  for  a  long  term  at  a  pepper-corn  rent  for 
the  first  three  years,  so  as  to  make  the  production  of  a 
receipt  for  the  pepper-corn  sufl&cient  evidence  of  the  pay- 
ment of  the  rent  and  performance  of  the  covenants  (In 
re  Moody  and  Yates'  Contract,  28  Ch.  D.  661 ;  affirmed 
80  Ch,  D.  844).     And  of  course  a  receipt  by  the  original 

(a)  The  title  prior  to  the  enfranchisement  could  not,  even  before 
tlte  Act,  have  been  called  for  when  the  enfranchisement  was  made 
wider  the  Copyhold  Act,  1852  (Keir  v.  Pawson,  25  Beav.  394  ;  Dart, 
^.  &  P.  6ih  ed.  pp.  189  and  330).  This  Act  has  been  repealed  by  the 
Copjhold  Act,  1894  (57  &  58  Vict.  c.  46).  the  sections  chiefly  relied 
on  in  Kerr  v.  Pawson  being  substantially  re-enacted  (sects.  21  and  61). 

(^  See  aliso  Clarke  v.  Mitchell^  L.  T.  Newspaper,  vol.  Ixxxvi. 
p.  ^k^  (where  a  purchaser  was  held  entitled  to  insist  on  an  objection 
tittt  mines  and  minerals  appeared  by  recitals  to  have  been  reserved)  ; 
Jitm  V.  WatUy  43  Ch.  D.  574  ;  Re  Cox  and  Neves  Contract,  [1891]  2 
Ch.  109 ;  and  compare  Re  National  Provincial  Bank  of  England  and 
ManK,  [1895]  1  Ch.  190,  where  a  purchaser  was  held  to  be  bound  by 
Acc»aiiiti(m  that  the  prior  title  should  not  be  required,  investigated, 
«  objected  to ;  and  Re  Scott  ami  Altarez's  Contract,  [1895]  1  Ch.  596  ; 
«  Ch.  fiaj. 
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lessor  or  ground-landlord  for  the  ground-rent  is  not  such 
a  receipt  as  is  referred  to  in  the  fifth  sub-eection  (Re 
Higgins  and  Percival,  W.  N.  1888,  172 ;  57  L.  J.  Ch. 
807  ;  59  L.  T.  213). 

Under  the  sixth  Bub-section  the  purchaser  need  not 
bear  the  expense  of  abstracting  a  deed  not  in  the  vendor's 
pOBsesBion,  of  which  the  purchaser  requires  an  abstract, 
if  such  deed  forms  part  of  the  forty  years'  title  which 
the  vendor  is  bound  to  deduce,  and  the  purchaser  can 
compel  its  production  {In  re  Johnson  and  Tuetin,  30 
Ch.  D.  42,  reversing  28  Ch.  D.  84),  or  of  procuring  a 
document  forming  part  of  the  title,  such  as  a  certificate 
required  by  the  lease  of  a  house  that  it  has  been  com- 
pleted in  accordance  with  the  covenants  {In  re  Moody 
and  Yates'  Contract,  30  Ch.  D.  344) ;  but  he  must  bear 
the  expense  of  producing  and  inspecting  deeds  in  the 
posBfission  of  the  vendor's  mortgagee  (lie  Willett  and 
Argenti,  W.  N.  1889,  66  ;  60  L.  T.  795) ;  and  of  searching 
for  documents  not  in  the  vendor's  possession,  and 
required  by  the  purchaser  for  verifying  the  abstract 
{Be  Stiutrt  and  Olivant  and  Seadon'a  Contract,  [1896] 
2  Ch.  328).  On  the  other  hand,  the  expense  of  obtaining 
deeds  required  by  the  purchaser  to  be  handed  over  on  com- 
pletion falls  upon  the  vendor,  for  the  sub-section  relates 
only  to  expenses  of  production  and  inspection  (KelJuthy 
and  Jeaaon's  Contract,  [1898J 1  Ch.  419).  In  Re  Ehsuorth 
and  Tidy'a  Contract,  42  Ch.  D.  23,  it  was  held  by  North,  J., 
that  a  will,  forming  part  of  the  title,  and  recited  in  an 
abstracted  deed,  need  not  be  abstracted  in  chief;  but 
this  decision  is  contrary  to  the  opinion  hitherto  univer- 
sally  entertained  by  conveyancers  (see  Dart,  V.  &  P. 
vol.  i.  p.  341,  6th  ed.),  and  causes  much  practical 
inconvenience. 

The  stipulation  imported  by  sab-sect.  7  into  contracts 
for  the  sale  of  property  in  lots  had  become  common, 
bat  was  not  invariably  inserted,  because  no  purchaser  of 
several  lots,  not  purchasing  with  a  view  to  sub-sales,  would 
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be  likely  to  require  more  than  one  abstract  of  the  common 
title,  and  a  purchaser  of  several  lots  intending  to  sub-sell, 
might  fairly  expect  to  receive  as  many  abstracts  as  lots. 

An  opinion  has  been  expressed  by  well-known  com- 
meDtators  on  the  Act  (a)  that,  having  regard  to  the 
alterations  in  the  law  effected  by  this  section,  and  the 
Vendor  and  Purchaser  Act,  1874,  a  vendor  having  such 
a  title  as  is  usually  accepted  by  a  willing  purchaser,  may 
DOW  enter  into  an  open  contract  for  sale,  without  fear  of 
being  put  to  undue  expense  in  answering  requisitions,  or 
fumiflhing  evidence  ;  and,  in  this  opinion,  the  writers  of 
these  observations  concur.  The  forms  in  use  at  the 
passing  of  the  Act  appear,  however,  to  be  somewhat  more 
faToorable  to  the  vendor,  though  perhaps  less  equitable. 

The  section  applies  only  to  titles  and  purchasers  on 
sales  properly  so  called  (sub-sect.  8,  and  see  sect.  2, 
sub-sect.  viii.). 

Section  4. — It  wiU  not  be  safe  to  take  a  conveyance  Completion  of 
from  the  personal  representatives  of  a  deceased  vendor  ^eath. 
onder  this  section,  unless  the  contract  is  clearly  enforce- 
able against  the  heir  or  devisee,  and  whether  it  is  so  can 
only  be  conclusively  ascertained,  as  a  general  rule,  by  an 
■ction  for  specific  performance  {Re  Colling,  32  Ch.  D. 
333;  Re  Thomas,  34  Ch.  D.  166;  but  see  Re  Pagani, 

1892;  1  Ch.  236).  But  the  section  can  hardly  have 
keen  intended  to  operate  only  in  cases  in  which  judg- 
inent  for  specific  performance  of  the  contract  has 
l^n  obtained,  as  in  such  cases  the  heir  or  devisee  could 
be  declared  a  trustee,  and  a  vesting  order  can  be  made 
(Trustee  Act,  1893,  s.  31).  Moreover,  sucTi  cases  are 
n»t  by  the  provisions  of  sect.  30.  It  should  be  noticed 
^  the  power  given  by  the  section  now  under  considera- 
tioD  to  the  personal  representatives  of  a  deceased  vendor, 
renders  it  practically  unnecessary  to  consider,  in  cases 
^thin  the  section,  whether  the  legal  estate  in  property 

(a)  Mr.  Wolstenholme  and  his  colleagues. 
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contracted  to  be  sold  by  him,  has  passed  by  a  general 
devise  in  his  will  (as  to  which,  see  Lysaght  v.  Edwards, 
2  Ch.  D.  499),  for  an  exercise  of  the  power  by  his  legal 
personal  representatives  will  defeat  the  estate  of  any 
devisee.  The  qualification  in  sub-sect.  2  makes  caution 
necessary  in  acting  upon  this  section.  But  its  provisions 
appear  to  be  superseded  for  the  future  by  the  Land 
Transfer  Act,  1897,  Part  I.,  Appendix  XVII.,  infra,  which 
provides  that  real  estate  vested  in  any  person,  without  a 
right  in  any  other  person  to  take  by  survivorship,  shall 
on  his  death  devolve  to  his  personal  representatives. 

DiBchargeof         SECTION  5. — The  provisions  of  this  section  enabling 
^^^sidM*^^^    incumbrances  to  be  discharged  by  payment  into  Court, 

extend  not  only  to  sales  by  the  Court,  but  also  to  private 
sales,  and  extend  to  sales  not  completed  before  the  1st 
of  January,  1882,  as  well  as  to  sales  made  after  31st 
December,  1881.  But  the  Court  has  a  discretion  to 
refuse  the  application,  and  will  do  so  if  to  grant  it  would 
inflict  hardship,  as  where  a  purchaser  asks  that  the 
vendor  may  be  compelled  to  pay  into  Court  for  the 
purpose  of  discharging  an  incumbrance  a  sum  exceeding 
the  purchase-money  {In  re  Great  Northern  Railway 
Company  and  Sanderson,  25  Ch.  D.  788);  and  upon  a 
sale  out  of  Court  it  is  not  clear  that  the  Court  has  juris- 
diction to  direct  payment  into  Court  for  such  a  purpose 
by  any  person  other  than  the  applicant.  Upon  a  proper 
application  the  Court  will  decide  questions  of  construc- 
tion involving  interests  in  futuro  {Re  Freme's  Contract, 
[1895]  2  Ch.  256;  on  appeal,  lb.  778). 

Bead  with  the  aid  of  the  definition  of  *'  incumbrance  '* 
in  sect.  2,  the  section  may  afford  means  of  getting  rid  of 
chief  and  quit-rents,  charity  annuities,  and  the  like,  as  well 
as  incumbrances  properly  so  called.     But  see  sect.  45. 

As  to  the  form  which  an  order  under  this  section  should 
take,  see  Dickin  v.  Dickin,  W.  N.  1882,  118  ;  30  W.  E. 
887 ;  and  Patching  v.  Bull,  30  W.  E.  244.     See  also 
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Milfard  Haren  Railway  and  Estate  Company  v.  Moivatt, 
28 Ch.  D.  402.  In  Archdale  v.  Anderson,  21  L.  R.  Ir.  527, 
an  order  under  this  section  was  made  where  the  land  was 
charged  with  the  payment  of  legacies. 

Section  6. — In  the  previous  editions  of  this  work  the  Generalworda. 
general  words  had  been  greatly  abridged  by  omitting  for 
the  most  part  the  enumeration  of  particulars;  and  a 
desire  was  expressed  that  the  legislature  would  enable 
conveyancers  to  do  away  with  them  altogether,  by  enact- 
ing;, in  the  language  of  the  general  words  themselves,  that 
all  the  things  they  specify,  and  all  other  rights,  ease- 
ments, and  appurtenances,  whether  strictly  appurtenant, 
or  appurtenant  only  by  reputation  or  enjoyment,  should 
pass  by  the  conveyance  of  the  property  itself.  It  was 
also  pointed  out  that  until  this  was  done,  the  general 
words  in  a  modified  shape  must  be  retained,  as,  although 
there  never  was  any  question  but  that  what  is  strictly 
appnrtenant  to  land  would  pass  by  the  conveyance  of  it, 
those  rights  and  easements  which  are  not  strictly  appur- 
tenant at  law,  but  are  only  appurtenant,  by  reputation 
and  enjoyment,  could  not  safely  be  left  out  of  considera- 
tion (a).  As  to  such  rights  and  easements,  see  Kay  v.  Oxley 
L  R.  10  Q.  B.  360 ;  Brett  v.  Clowser,  5  C.  P.  D.  376  ; 
Barkshire  v.  Grubh,  18  Ch.  D.  616;  Bayley  v.  Great 
Weitern  Railway  Company,  26  Ch.  D.  434 ;  Thomas  v.  Owen^ 
20  Q.  B.  D.  225 ;  and  also  Brmcn  v.  Alabaster,  37  Ch.  D. 
490;  Roe  v.  Siddons,  22  Q.  B.  D.  224 ;  Baring  v.  Abingdon, 
[1892]  2  Ch.  374;  Broonifieldv.  Williams,  [1897]  1  Ch.  602. 

The  present  section  meets  the  desire  so  expressed  by 
in  effect  enacting  that  rights,  easements,  and  appur- 
tenances appurtenant  to  land  by  reputation  or  enjoyment 

«'  In  an  Act  introihicel  by  Lord  Brougham  (8  &  9  Vict,  c  119), 
^jHflleil  by  sHTt.  71  of  the  present  Act,  there  is  a  clauRe(8ect.  2)  intended 
^  ^apewede  general  words  in  conveyances  under  that  Act,  but  tlie 
ptoriaion  did  not  meet  the  real  defect  as  to  thingn  reputed  to  be, 
bot  Do(  actually,  appurtenant,  and,  being  confined  to  conveyances 
i&  ponuauce  of  tliat  Act,  was  never  of  any  general  use. 
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only,  shall  pass  by  a  conveyance  of  the  land  in  the  same 
manner  as  rights,  easements,  and  appurtenances  legally 
appurtenant  to  such  land,  and  renders  the  use  of  general 
words  unnecessary.  Of  course  it  does  not  afiFect  the 
rights  of  persons  not  parties  to  the  conveyance  {Bed^ 
dington  v.  Atlee,  85  Ch.  D.  817 ;  Birmingham,  dtc. 
Banking  Co,  v.  RosSy  88  Ch.  D.  295 ;  Broomjield  v. 
Williams,  ubi  supra). 

The  statutory  general  words  do  not  (except  as  regards 
manors)  expressly  include  mines  and  minerals.  But  the 
omission  is  of  no  importance,  as  they,  being  part  of  the 
inheritance,  must  pass  with  the  land  imless  expressly 
reserved  or  excepted,  though  in  some  cases  {e.g.,  that  of 
a  lease  not  containing  any  such  reservation)  the  right  to 
work  them  may  be  in  abeyance.  Mines  and  minerals 
have  of  late  years  commonly  (though  by  no  means 
invariably)  been  expressly  mentioned  amongst  the  general 
words  hitherto  in  use,  and  the  omission  to  mention  them 
in  a  conveyance  of  land  in  a  mining  district  was  under- 
stood to  imply  that  they  had  been  reserved  on  some 
previous  dealing  with  the  property  (see  Halliday  v. 
Dennison,  4  Jur.  (N.  S.)  1002;  5  W.  E.  857).  But 
except  for  the  purpose  of  negativing  such  an  implication, 
they  were  wholly  unnecessary;  and  in  conveyances  of 
land  in  purely  agricultural  districts,  were  frequently — 
perhaps  generally — omitted.  In  conveyances  of  land  in 
mineral  districts  it  is  still  not  unusual  to  mention  them, 
for  the  purpose  of  precluding  the  implication  above 
referred  to^  but  if  they  are  mentioned  alone  it  may  be 
desirable  to  exclude  any  application  of  the  rule  expressio 
tinius  est  exclusio  alterius  (see  Beddington  v.  Atlee, 
85  Ch.  D.  817).  However,  the  section  applies  if  and 
so  far  as  a  contrary  intention  is  not  expressed  in  the 
conveyance  (sub-sect.  4). 

It  should  also  be  noticed  that  the  statutory  general 
words  do  not  extend,  like  those  hitherto  in  use,  to  rights 
and  easements  enjoyed  with  or  known  as  appurtenant  to 
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the  property  at  any  time  previously  to  the  conveyance. 
In  this  respect,  the  statutory  general  words  seem  the  more 
eorrect,  as  the  property  is  intended  to  be  dealt  with  in  its 
tkctoal  condition,  at  the  time  of  the  conveyance ;  and,  in 
iaet,  it  may  be  doubted  whether  the  reference  to  earlier 
reputed  rights  and  easements  ever  had  any  value  (see 
Bwv.  SiddoHs,  22  Q.  B.  D.  224).  The  statutory  words 
seem  sufficient  to  meet  such  circumstances  as  those  which 
existed  in  Kay  v.  Oxley  and  the  similar  cases  above 
leferred  to. 

Regard  being  had  to  this  section,  it  will  generally  be 
improper  to  mention  appurtenances  in  a  contract  for  sale 
of  land,  for  the  effect  of  so  doing  might  be  to  invite  a 
diseossion  upon  the  nature  and  extent  of  the  general 
words  to  which  a  purchaser  was  entitled  before  the  Act. 
On  that  point  see  Bolton  v.  Bolton  y  11  Ch.  D.  968  ;  and 
&  a  Contract  between  Peck  and  the  Sclwol  Board  for 
hfndon,  [1893]  2  Ch.  315  ;  both  of  which,  however,  were 
determined  under  special  circumstances. 

Section  7. — This  section  has,  except  in  very  special  Covenants  for 
eases,  altogether  abrogated  covenants  for  title,  and  against 
inemnbrances,  except  in  voluntary  conveyances,  to  which 
the  section  does  not  extend,  and  in  which  as  a  rule 
eovenants  for  title  would  not  be  inserted.  Covenants  for 
title  (except  the  covenant  for  further  assurance)  have 
seldom  been  of  any  practical  utility ;  and  by  sect.  66  a 
solicitor  who  obtains  for  his  client  the  benefit  of  the 
implied  statutory  covenants,  will  be  discharged  from  the 
liabilitj  which  he  would  otherwise  have  incurred  for  not 
inserting  in  the  deed  similar  express  covenants.  But  it 
must  be  borne  in  mind  that  the  appropriate  statutory 
cotenants  or  covenant  will  only  he  implied  where  the  con- 
tffance  is  expressed  to  he  made  hy  the  conveying  party  or 
portki  in  one  or  other  of  the  characters  mentioned  in  sub- 
9e(t.  4 ;  and  that,  in  any  case  in  which  a  conveying 
puly  is  not  expressed  to  convey  in  any  such  character, 
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the  covenant,  or  covenants,  which  ought  to  have  been 
entered  into  by  him  in  a  conveyance  before  the  Act, 
must  be  inserted. 

Sub-sect.  1  F.  (2)  is  evidently  intended  to  meet  the  case 
of  trustees  conveying  by  the  direction  of  the  tenant  for 
Kfe,  who,  in  such  cases,  usually  covenants  for  title,  with 
a  proviso  limiting  his  covenants  to  his  own  estate,  but  it 
may  be  useful  in  other  cases  as  well. 

When  a  wife  conveys  and  is  expressed  to  convej^  as 
beneficial  owner,  and  the  husband  also  conveys  and  is 
expressed  to  convey  as  beneficial  owner,  covenants  for 
title  will  be  implied  on  the  part  of  the  wife,  and  on  the 
part  of  the  husband,  and  a  further  covenant  for  title  will 
be  implied  on  the  part  of  the  husband,  in  the  same  terms 
as  the  covenant  on  the  part  of  the  wife  (sub-sect.  1  F.  (3) ). 
The  object  of  thus  implying  three  separate  sets  of  cove- 
nants for  title  in  this  case  does  not  at  first  sight  seem 
very  clear.  But  it  was  probably  connected  with  the 
necessity  of  extending  the  husband's  covenants  to  the 
acts  of  the  wife  and  her  predecessors  in  title  (a). 

A  covenant  by  the  purchaser  to  pay  the  rent  and 
perform  the  covenants  is  still  required  in  assignments  on 
sales  of  leaseholds,  and  a  covenant  by  the  lessor  for  quiet 
enjoyment  is  still  required  in  leases  (see  sub-sect.  5) ;  and 
apparently,  in  dealings  with  copyhold  or  customary 
property,  a  covenant  to  surrender  or  other  deed  forming 
part  of  the  conveyance  of  property  is  necessary,  wherever 
covenants  for  title  of  any  kind  ought  to  be  entered 
into  by  the  surrenderor  or  other  person  dealing  with 
the  property. 

And  it  should  be  noticed  that  the  implied  covenants 
may  be  varied  or  extended  by  deed  (sub-sect.  7),  and  of 
course  other  covenants  may  be  inserted  in  the  conveyance 
in  their  stead.  Express  covenants  will  no  doubt  operate 
by  way  of  variation  of  the  implied  statutory  covenants, 

(a)  See  as  to  the  effect  of  the  wife's  covenants  the  observations 
on  sect.  59,  infra. 
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bat  no  question  as  to  the  effect  of  express  covenants  in 
this  respect  can  arise  where  the  covenantor  is  not 
expressed  to  convey  in  any  of  the  characters  mentioned 
in  sab-sect.  4  (a). 

In  Egg  v.  Blayney,  21  Q.  B.  D.  107,  which,  having 
been  decided  upon  the  construction  of  this  section,  must 
be  here  referred  to,  it  was  held  that  the  implied  covenant 
against  incumbrances  extends  only  to  incumbrances  on 
the  land,  and  does  not  extend  to  claims  against  the 
owner  of  the  land  personally  as  owner.  See  also  David 
v.Sabin,  fl893]  1  Ch.  523,  in  which  it  was  held  that 
Bub-leaaes  made  by  a  lessee  from  whom  the  lessor  after- 
Kurds  took  a  surrender,  were  incumbrances  made  by 
"  a  person  rightfully  claiming  under  the'*  lessor  within 
this  section,  and  the  meaning  of  the  word  **  omitted  "  in 
this  section  was  considered.  In  Page  v.  Midland  Rail- 
way Company,  [1894]  1  Ch.  11,  it  was  decided  that 
defects  of  title  appearing  on  the  face  of  a  conveyance  or 
otherwise  known  to  the  purchaser,  are  not  to  be  excluded 
from  the  operation  of  the  covenants  for  title,  and  the 
decision  would  seem  to  be  applicable  to  implied  as  well 
as  to  express  covenants.  Usual  implied  covenants  are 
entered  into,  it  may  be  added,  upon  a  sale  by  a  lunatic 
(&  Bay,  [1896]  ICh.  468). 

Under  the  Land  Transfer  Acts,  1875  and  1897,  a 
vendor  of  land  registered  with  an  absolute  title  cannot 
be  required  to  enter  into  any  covenant  for  title ;  and  the 
implied  covenants  under  this  section  of  a  vendor  of  land 
r^tered  with  a  possessory  or  qualified  title  are  modified 
to  the  effect  mentioned  in  sect.  16  (3)  of  the  Land 
Transfer  Act,  1897. 

Sbction  8. — ^It  has  been  laid  down  that  a  purchaser  Execution  of 
Baay  as  a  general  rule  insist  on  having  the  conveyance  ^^^^  ^^ 

(•)  In  the  following  collection  of  Precedents,  covenants  for  title, 
and  against  incumbrances,  are  entirely  omitted.  Where  the  inser- 
ticn  of  nich  covenants  is  for  any  reason  desired  the  implied 
ifettQtoiT  eovenants  will  afford  material  for  framing  them. 
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executed  in  his  own  presence,  or  attested  by  a  witness 
of  his  own  selection  {Viney  v.  Chaplin,  4  Drew.  237 ; 
2  De  G.  &  J.  468;  Dart,  V.  &  P.,  6th  ed.,  p.  741; 
see  also  Ex  parte  Swinbanks,  11  Ch.  D.  525 ;  and  com- 
pare Essex  V.  DanieUy  L.  R.  10  C.  P.  638).  The  present 
section  defines  the  purchaser's  rights  in  this  respect. 

The  provisions  of  the  section  are  applied  by  sect.  9  of  the 
Land  Transfer  Act,  1897,  to  transfers  of  registered  land. 

Acknowledg-  SECTION  9. — An  acknowledgment  under  this  section 
to^pn^u^on  ^*  ^^^  right  to  production  and  delivery  of  copies  of 
and  under-  documents,  is  substituted  for  the  usual  covenant  by 
custody  of  fiduciary  owners  to  the  like  effect  {In  re  Agg-Gardner, 
documents.       25  Ch.  D.  600) ;  and  a  similar  acknowledgment,  coupled 

with  an  undertaking  for  the  safe  custody  of  the  docu- 
ments, is  substituted  for  the  covenant  for  similar 
purposes  hitherto  given  by  an  absolute  owner. 

Trustees  and  mortgagees  cannot  (the  present  writers 
think)  be  expected  to  give  the  undertaking  referred  to 
in  this  section  ;  but,  as  regards  a  tenant  for  life,  it  would 
seem  to  be  otherwise,  for  he  is  the  beneficial  owner,  and 
bound  to  covenant  for  title. 

Difficulty  sometimes  arises  under  this  section,  when 
the  deeds  in  question  are  in  the  possession  of  third 
parties,  who  will  not,  and  cannot  be  compelled  to,  give 
an  acknowledgment  or  undertaking  with  respect  to  them. 
In  such  a  case  an  acknowledgment  or  undertaking  given 
by  a  party  not  having  possession  of  the  deeds  would  not 
operate  under  the  statute,  and  it  is  conceived  that  a 
covenant  in  the  old  form  should  be  given.  But  a  title 
depending  upon  deeds,  the  production  of  which  is  secured 
in  this  way,  cannot  be  deemed  satisfactory. 

Upon  an  enfranchisement  the  copyholder  is  not,   it 
seems,  entitled  to  any  acknowledgment  or  undertaking 
•     as  to  the  muniments  of  title  to  the  manor  {In  re  Agg- 
Gardner,  ubi  supra) ;  but  an  acknowledgment,  or  acknow- 
ledgment   and    undertaking,   as   the  case  may  be,    is 
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eommonly  given  as  to  such  muniments,  and  as  to  the 
Court  Boils  either  generally,  or  so  far  as  they  relate 
to  the  enfranchised  hereditaments. 

Where,  as  in  the  ease  of  a  mortgagor  retaining  any  of 
the  title  deeds  to  the  mortgaged  property,  and  giving  an 
acknowledgment,  production  ought  to  be  at  the  expense 
of  the  covenantor,  this  will  have  to  be  expressly  mentioned 
(see  sub-sect.  5). 

It  seems  worth  noticing  that  the  section  does  not 
expressly  give  to  the  person  entitled  to  the  benefit  of  an 
acknowledgment  the  right  to  take  copies  of  documents 
produced  under  it ;  but  perhaps  he  may  have  that  right 
by  virtue  of  the  right  to  inspect,  which  has  been  held 
to  mclude  a  right  to  take  copies  (Mutter  v.  Eastern  and 
Midlands  Railway  Co.,  38  Ch.  D.  92 ;  see  also  Nelson 
T.  Anglo-American  Land  Mortgage  Agency  Co.,  [1897] 
1  Ch.  180 ;  and  Boord  v.  African  Consolidated  Land  and 
Trading  Co.,  [1898]  1  Ch.  596). 


in. — ^Leases. 

SwrnoN  10. — ^At   common  law  no  assignee  of   the  Rent  and 
reversion  expectant  upon  a  lease  could  take  advantage  ief^*8^ 
ol  any  condition  for  re-entry,  though  it  is  said  that  he  covenants  to 

.  -  •/  <j  run  with,  the 

might  sue  and  distrain  for  rent  reserved  on  the  lease,  and  reyenion. 
soe  for  breaches  of  covenants  in  law.  The  statute  of 
32  Henry  Vni.  c.  84,  enacted  (sect.  1)  that  all  grantees  of 
reversions  should  enjoy  all  the  advantages,  benefits,  and 
remedies  by  entry  for  non-pajmient  of  rent,  or  for  doing 
of  vuste,  or  other  forfeiture,  or  by  action  only  for  non- 
performance of  conditions,  covenants,  or  agreements  con- 
tained or  expressed  in  leases  which  the  grantors  or  lessors 
themselves  enjoyed.  This  enactment  was,  however,  held 
not  to  extend  to  covenants  not  running  with  the  land 
(u.,  not  touching  and  concerning  the  land,  as  to  which, 
see  the  note  to  Spencer's  Case,  in  Smith's  L.  C),  or  to 
in  assignee  of  the  reversion  in  a  part  only  of  the  land 
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(Co.  Litt.  215  a,  and  see  Hyde  v.  Warden,  3  Ex.  D.  72). 
The  present  section  does  (it  is  assumed)  extend  the  rights 
of  an  assignee  of  the  reversion  as  regards  covenants  not 
running  with  the  land,  between  which  covenants  and 
covenants  not  relating  to  the  subject-matter  of  the  lease 
there  seems  to  be  no  difference.  It  attempts,  however, 
to  annex  the  benefit  of  covenants  which  do  run  with  the 
land  to  the  beneficial  ownership,  whether  accompanied 
by  the  legal  ownership  or  not.  And  it  clearly  confers 
upon  a  mortgagee,  whose  mortgagor  has  granted  a  lease 
under  sect.  18,  the  right  to  enforce  the  covenants  and  con- 
ditions of  that  lease.  See  Municipal  Permanent  Society 
V.  Smith,  22  Q.  B.  D.  70.  Moreover  the  rights  of  an 
assignee  of  the  reversion  in  a  part  only  of  the  land  appear 
to  be  greatly  extended  by  the  section,  read  with  sect.  12, 
which  together  give  to  him,  in  effect,  the  same  rights 
as  if  the  lease  had  originally  comprised  only  the  part 
assigned  to  him.  By  22  &  23  Vict.  c.  35,  s.  3,  such  an 
assignee  became  entitled,  where  the  rent  had  been  legally 
apportioned,  to  the  benefit  of  all  conditions  of  re-entry 
for  non-payment  of  the  original  rent,  in  the  same  manner 
as  if  they  had  been  reserved  to  him  as  incident  to  his 
part  of  the  reversion,  in  respect  of  his  apportioned  part 
of  the  rent.  But  this  enactment,  it  will  be  observed, 
only  operated  where  the  rent  had  been  legally  apportioned, 
and  as  regards  conditions  of  re-entry  for  non-payment  of 
such  rent.  The  present  section  (which,  however,  applies 
only  to  leases  made  on  or  after  the  1st  January,  1882) 
extends  to  all  covenants  and  provisions  by  the  lessee  having 
reference  to  the  subject-matter  of  the  lease,  whether  the 
rent  is  apportioned  or  not,  and  may  possibly  be  held  to 
make  any  such  apportionment  of  rent  which  is  binding  as 
between  the  reversioners,  also  binding  on  the  tenant.  It 
has  hitherto  been  the  rule  that  such  an  apportionment  is 
not  binding  on  the  tenant,  unless  made  by  the  verdict 
of  a  jury,  or  with  his  consent.  See  Walter  v.  Maunde, 
IJ.  &  W.  181 ;  BUs8  V.  Collins,  5  B.  &  Aid.  876 ;  Mayo^r 
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of  Swansea  v.  Tliamas,  10  Q.  B.  D.  48.  Baynton  v. 
llcfr^n,  21  Q.  B.  D.  101 ;  22  Q.  B.  D.  74,  may  also  be 
referred  to. 

Section  11. — The  second  section   of  the  statute  82  Obligation  of 
Henry  VXII.  c.  84,  gave  to  lessees  similar  rights  against  nants  to  run 
assignees  of  the  entire  reversion.     But  the  remarks  pre-  with  the  rever- 

.  _  sion. 

viously  made  as  to  sect.  10  of  the  present  Act  apply  to  Apportion- 
thifl  section  of  the  Act,  and  also  to  Section  12.  ment  of 

conditions  on 

Section  13.— In  this  section  the  words  ^Ho  be  derived  ^^«^««»  &«• 
out  of  a  leasehold  interest  with  a  leasehold  reversion,'*  tiSetolea^- 
mufit  mean  to  be  derived  out  of  an  under-lease  or  sub-lease ;  liold  reversion 

•^  not  to  be 

for  the  reversion  referred  to,  and  for  the  title  to  which  required, 
the  intended  under-lessee  is  not  to  call,  cannot  be  that 
expectant  upon  the  under-lease  to  be  granted  under  the 
contract,  since  such  a  reversion  would  not  exist  imtil  the 
intended  under-lease  was  actually  granted.  It  follows 
that,  under  such  a  contract  by  a  lessee  holding  directly 
from  the  freeholder,  the  intended  under-lessee  will  be 
entitled  to  call  for  the  title  to  the  lease ;  and  that,  under 
sach  a  contract  by  an  under-lessee,  the  intended  under- 
lessee  will  be  entitled  to  call  for  the  title  to  the  under-lease 
out  of  which  the  intended  term  is  to  be  granted,  but  not 
for  the  title  to  the  superior  lease  or  under-lease.  See 
GtM^ig  V.  Woolf,  [1893]  1  Q.  B.  39,  in  which  this  view 
was  adopted  with  respect  to  both  the  present  section  and 
sect  8,  sub-sect.  1.  As  a  rule,  the  restriction  imposed 
br  the  section  on  the  rights  of  the  intended  under-lessee 
^  be  sufficient,  as  the  title  to  the  lease  or  imder-lease 
oat  of  which  the  term  is  to  be  granted  will  be  in  the 
intended  under-lessor's  power,  and  capable  of  being  pro- 
dneed.  But  it  may  sometimes  be  desirable  to  preclude 
the  intended  under-lessee  from  calling  for  the  title  to  grant 
the  under-lease. 

See  also  the  Vendor  and  Purchaser  Act,  1874,  s.  2, 
Bob-s.  1  (Appendix  II.,  infra),  and  sect.  3  of  the 
preflent  Act. 

D.c.P.  8 
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RestrictioiMon  SECTION  14. — Hitherto  relief  had  been  given  by  the 
againstlor-  Court  against  forfeiture  incurred  through  non-payment  of 
feiture  of  rent  (as  to  which  see  15  &  16  Vict.  c.  76,  s.  212,  and  the 
Common  Law  Procedure  Act,  1860,  23  &  24  Vict.  c.  126, 
8.  1 ;  Hare  v.  ElmSy  [1893]  1  Q.  B.  604 ;  Howard  v. 
Fanshawe,  [1895]  2  Ch.  581) ;  and  (under  22  &  23  Vict, 
c.  35,  88.  4  to  9,  and  the  Common  Law  Procedure  Act, 
1860,  s.  2)  against  forfeiture  incurred  through  omission 
to  insure,  but  not  in  any  other  cases  of  forfeiture,  unless 
under  special  circumstances,  as  where  by  unavoidable 
accident,  by  surprise,  or  ignorance  not  wilful,  parties 
have  been  prevented  from  executing  a  covenant  literally 
(see  per  Lord  Alvanley,  M.E.,  in  Eatoii  v.  Lyon,  3  Ves. 
693,  and  the  note  to  Peachey  v.  Duke  of  Somerset, 
2  White  &  Tudor,  L.  C. :  also  Barrow  v.  Isaacs  d-  Son, 
[1891]  1  Q.  B.  417). 

The  sections  above  referred  to  of  22  &  23  Vict.  c.  85, 
and  also  the  second  section  of  the  Common  Law  Procedure 
Act,  1860,  are  repealed  by  sub-sect.  7  of  the  present 
section  of  the  Act  under  consideration  ;  and  relief  against 
forfeiture  for  non-insurance  will  be  given  in  future  under 
this  section,  which  is  more  favourable  to  lessees  than  the 
repealed  enactments,  and  extends  to  all  other  forfeitures 
not  mentioned  in  sub-sect.  6,  except  forfeitures  for  non- 
payment of  rent  (the  law  and  statutes  relating  to  which 
are  left  untouched),  and  to  all  breaches  committed  before 
or  after  the  passing  of  the  Act.  See  Quilterv.  Mapleson, 
9  Q.  B.  D.  672.  It  applies,  moreover,  to  an  agreement 
for  a  lease,  where  there  is  a  title  to  specific  performance, 
or  to  have  the  lease  granted.  See  Sivain  v.  Ayres, 
21  Q.  B.  D.  289;  Strong  v.  Stringer,  61  L.  T.  470; 
Ayling  v.  Mercer,  W.  N.  1885,  166;  and  also  sect.  5 
of  the  Conveyancing  and  Law  of  Property  Act,  1892, 
Appendix  VI.,  infra. 

It  may  be  proper  in  some  cases  to  fix  a  sum  as  liquidated 
damages  for  breach  of  each  material  covenant,  and  as 
regards  continuing  breaches,  for  each  day,  week,  or  month 
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daring  which  the  breach  continues.  Also  it  may  be 
proper,  where  the  lease  contains  a  covenant  or  condition 
against  assignment,  miderletting,  parting  with  the  posses- 
sion, or  disposing  of  the  land  leased,  to  exclude  so  much 
of  snb-sect.  6  (i.)  as  relates  to  such  covenants  and  con- 
ditions. If  the  covenant  or  condition  be  against  disposing 
of  ihe  land  without  the  landlord's  consent,  and  it  be  added, 
as  it  frequently  is  on  the  lessee's  behalf,  that  such  consent 
is  not  to  be  arbitrarily  or  unreasonably  withheld,  the  effect 
of  the  covenant  or  condition  must  (as  in  Treloar  v.  Bigge, 
L.  B.  9  Exch.  151 ;  Hyde  v.  Warden,  8  Ex.  D.  72 ;  Sear 
V.  H(m»e  Property  Society,  16  Ch.  D.  887 ;  and  Bates  v. 
Donaldson,  [1896]  2  Q.  B.  241)  be  decided  ultimately  by 
the  Court ;  and  trouble  and  friction  might  perhaps  be 
saved  by  dispensing  with  the  addition,  and  extending  the 
section  as  suggested.  Sect.  8  of  the  Conveyancing  and 
Law  of  Property  Act,  1892,  Appendix  VI.,  infra,  provides 
that  no  fine  is  to  be  exacted  for  a  licence  to  assign,  and 
enables  relief  to  be  given  under  the  present  section, 
although  the  forfeiture  was  occasioned  by  breach  of  a 
covenant  to  assign  {Imray  v.  Oakshette,  [1897]  2  Q.  B.  218, 
where  the  conditions  on  which  relief  ought  to  be  granted 
are  considered).  As  to  what  is  a  fine  see  Re  Coah's 
Contract,  [1897]   1  Ch.  9. 

In  sab-sect.  8,  fee-farm  rent  is  obviously  used  in  its* 
popular  sense  of ''  grant  in  consideration  of  a  rent-charge 
in  fee."  In  strict  technical  correctness,  a  fee-farm  rent 
is  a  perpetual  rent  reserved  on  a  conveyance  of  lands  in 
fee  simple,  and  caimot,  since  the  statute  Quia  Emptores 
(18  Edw.  I.  c.  1),  be  reserved  except  by  the  Crown, 
beeaose  the  grantor  parting  with  the  fee  is,  by  the  opera- 
tion of  the  statute,  without  any  reversion,  and  without  a 
reversion  there  cannot  be  rent-service  (Cruise's  Digest, 
«h  ed.  vol.  iii.  p.  274). 

Sob-sect.  6  has  been  amended  by  the  Conveyancing 
and  Law  of  Property  Aut,  1892,  Appendix  VI.,  infra  ^ 
&  2,  sab-ss.  2  and  8. 

3—2 
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As  to  the  8th  sub-section,  see  Ex  parte  Govld^  13 
Q.  B.  D.  454 ;  as  to  the  service  of  notices,  see  sect.  67 ; 
and  as  to  the  meaning  of  bankruptcy,  sect.  2  (xv.),  and  of 
mining  lease,  sect.  2  (xi.). 

In  giving  a  notice  under  this  section,  the  terms  and 
requirements  of  the  section  should  be  strictly  followed. 
See  North  London  Land  Co.  v.  Jacques^  49  L.  T.  659  ;  82 
W.  E.  288 ;  Jacques  v.  HaiHson,  12  Q.  B.  D.  186,  165 ; 
Greenfield  v.  Hanson,  2  Times  L.  R.  876.  And  the  par- 
ticular breach  must  be  specified  in  detail  {Fletcher  v. 
Nokes,  [1897]  1  Ch.  271 ;  Re  SerU,  [1898]  1  Ch.  652 ; 
see  also  Penton  v.  Bamett,  [1898]  1  Q.  B.  276,  where  a 
notice  to  repair  had  expired,  but  the  breach  was  con- 
tinuing). But  it  is  not  necessary  to  claim  compensation 
(where  none  is  wanted)  for  the  breach  {Lock  v.  Pcarce, 
[1898]  2  Ch.  271).  In  Skinners'  Company  v.  Knight^ 
[1891]  2  Q.  B.  542,  it  was  held  that  the  lessor's  costs  of 
employing  a  solicitor  and  surveyor  to  prepare  the  notice 
could  not  be  claimed  as  compensation  ;  but  this  decision 
seems  to  have  been  overruled  by  sect.  2,  sub-sect.  1,  of 
the  Conveyancing  and  Law  of  Property  Act,  1892, 
Appendix  YI.,  infra.  An  assignee  of  a  lease  is  a  lessee 
within  the  meaning  of  this  section,  and  a  notice  addressed 
to  the  original  lessee  and  all  others  concerned,  and 
served  on  the  occupier  is  sufficient  {Cronin  v.  Rogers^ 

1  Cab.  &  E.  848).  An  under-lessee  is  entitled  to  be 
relieved  under  sect.  4  of  the  Conveyancing  and  Law  of 
Property  Act,  1892,  Appendix  VI.,  infra  {Warden,  dc.^  of 
Sir  Roger  Cholmeley's  School  at  Highgate  v.  Sewell,  [1898] 

2  Q.  B.  254).  Belief  can  only  be  given  in  an  action 
{Lock  V.  Pearce,  [1898]  2  Ch.  271),  and  not  after  an  actual 
re-entry  {Rogers  v.  Rice,  [1892]  2  Ch.  170) ;  though 
it  is  otherwise  under  sect.  212  of  the  Common  Law  Pro- 
cedure Act,  1852  (see  Hoivard  v.  Fanshawe,  tUn  supra)  ^ 
As  to  the  meaning  of  the  words  "  lessor  "  and  "lessee," 
and  "  under-lessee  "  or  **  derivative  lessee  "  in  this  section 
and  sect.  2  of  the  Act  of  1892,  see  Nind  v.  Nineteenth 
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Cinhtry  Building  Society,  [1894]  2  Q.  B.  226 ;  Wardens  of 
Ckolmeley  School,  Highgate  v.  SeweU,  [1894]  2  Q.  B.  906; 
and  Imray  v.  Oakshette,  iibi  supra. 

Relief  was  granted  under  this  section  in  Bond  v.  Freke, 
W.  N.  1884,  47 ;  CressweU  v.  Davidson,  W.  N.  1887,  87  ; 
56L.  T.  811 ;  and  Mitchison  v.  Thompson,  1  Cab.  &  E. 
72;  and  was  refused  in  Scott  v.  Brown,  W.  N.  1884,  209; 
51 L  T.  746. 


IV. — Mortgages. 


Section  15. — Hitherto  a  mortgagee  could  not  be  com-  Obligation  on 
pelled  to  transfer  {Dunstan  v.  Pattersoji,  2  Phil.  345 ;  ^J^^^ 
Davidson's  Prec.  Conv.  vol.  ii.  part  ii.  4th  ed.  p.  280),  of  recon- 
but  less  responsibility  attaches   to  a  mortgagee  on  a  ^®^^™^" 
transfer  than  on  a  reconveyance,  because  in  the  one  case 
he  has,  and  in  the  other  he  has  not,  to  consider  the  title  to 
the  equity  of  redemption,  and  in  practice  a  refusal  by  a 
mortgagee  to  transfer  has  seldom  occurred.     It  is  con- 
ceived, however,  that  the  section  only  applies  to  the  case 
of  a  bond  fide  transfer  to  a  third  person  advancing  the 
money,  and  that  if  the  money  were  actually  advanced  by 
the  mortgagor  himself,  a  transfer  to  a  third  person  as  a 
tnistee  for  him,  or  otherwise  on  his  behalf,  would  enure 
for  the  benefit  of  intervening  incumbrancers  (see  Piatt  v. 
A/wirfW.  37  Ch.  D.  246). 

hi  Alderson  v.  Elgey,  26  Ch.  D.  567,  a  mortgagee  of 
property  in  settlement  which  the  tenant  for  life  had 
obtained  the  usual  order  to  redeem,  refused  to  comply 
^th  a  requisition  by  the  latter  to  transfer  the  mortgage 
to  a  third  person,  and  the  refusal  was  upheld.  It  was 
decided  that  the  tenant  for  life  was  only  entitled  to 
compel  a  transfer  upon  the  terms  of  the  order,  which 
vere  considered  to  require  that  a  trust  corresponding  with 
(he  limitations  of  the  equity  of  redemption  should  be 
uinexed  to  the  legal  estate ;  and  the  principle  of   the 
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decieion  seems  applicable  to  a  similar  requisition  by  a 
tenant  for  life  who  has  n^t  obtained  such  an  order. 

In  Everitt  v.  Automatic  Weighing  Machine  Company, 
[1892]  3  Ch.  506,  a  shareholder  was  held  entitled  to 
require  the  company  to  assign  under  this  section  a  debt 
due  from  him  to  the  company,  and  their  Hen  for  such 
debt  on  his  shares. 

It  was  held  in  Tehran  v.  Smith,  20  Ch.  D.  724,  that 
where  there  are  several  mortgages,  the  first  mortgagee 
cannot  under  this  section  be  required  by  the  mortgagor 
to  transfer  to  a  nominee  of  his  own,  without  the  consent 
of  any  puisne  mortgagee  or  mortgagees.  But  this 
decision  seems  to  have  been  overruled  by  sect.  12  of  the 
Conveyancing  Act,  1882,  Apiiendix  V.,  infra,  which 
provides  that  the  right  shall  be  exercisable  by  each 
incumbrancer  or  by  the  mortr;agor,  and  regulates  the 
order  in  which  requisitions  by  incumbrancers  or  the 
mortgagor  are  to  be  complied  with.  See  Smithett  v. 
Hesketli,  45  Ch.  D.  161,  where  a  jointress  was  allowed  to 
redeem  in  her  proper  order  as  an  incumbrancer. 

As  to  the  exclusion  (sub-sect.  2)  of  a  mortgagee  in 
possession,  see  Coote  on  Mortgages,  5th  ed.  pp.  796, 
1190  ;  Bobbins,  pp.  803,  1416. 

Sectios  16. — The  effect  of  this  section  is  to  render 
covenants  by  mortgagees  for  production  (or  the  acknow- 
ledgments substituted  by  sect.  9  for  such  covenants) 
unnecessary,  except  iu  very  special  cases.  It  should  l)e 
borne  in  mind,  however,  that  the  section  does  not  extend 
to  mortgages  made  before  the  1st  January,  1882,  and 
consequently  that  covenants  for  production,  or  acknow- 
ledgments under  sect.  9,  may  be  required  in  transfers  of 
such  mortgages.  Hitherto  there  had  been  no  means  of 
compelling  an  unsatLsfied  mortgagee  to  produce  the  deeds 
in  his  custody  relating  to  the  mortgaged  property. 

Section  17. — The  development  of  the  docti-ine  of  con- 
sohdation  (as  to  which  see  Davidson's  Prec.  Conv.  vol.  ii. 
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pU  ii.  4th  ed.  pp.  228  et  seqJ)  received  a  check  in 
Jennings  v.  Jordan,  6  App.  Cas.  698,  where  it  was  held 
that  the  assignee  of  an  equity  of  redemption  is  entitled 
to  redeem  the  mortgage  without  redeeming  a  mortgage 
of  other  property  made  by  the  same  mortgagor  to  the 
same  mortgagee  after  the  date  of  the  assignment  (see 
also  Harter  v.  Colman,  19  Ch.  D,  630 ;  In  re  Walhavipton 
Estate,  26  Ch.  D.  391 ;  Withall  v.  Blyton,  W.  N.  1885, 
p.  22 ;  Bird  v.  Wenn,  33  Ch.  D.  215 ;  and  Riley  v.  Hall, 
:i898:  W.  N.  81).  But  in  Pledge  v.  White,  [1896] 
A.  C.  187,  the  House  refused  to  overthrow  the  doctrine 
as  to  consolidation  of  mortgages  laid  down  in  Vint  v. 
Padget,  2  De  G.  &  J.  611  (which  had  been  thought  to 
be  impugned  by  Jennings  v.  Jordan),  and  held  that  a 
tiansferee  of  several  mortgages  is  entitled  to  consolidate 
them,  not  only  against  the  mortgagor,  but  also  against  an 
assignee  of  the  equities  of  redemption,  under  an  assign- 
ment made  before  the  union  of  all  the  mortgages.  Now 
the  doctrine  appears  to  be  totally  abolished  by  this 
section  as  regards  mortgages  (see  the  definition  of  this 
word  in  sect.  ii.  (vi.) )  made  on  or  after  the  Ist  January, 
1882,  But  its  operation  (see  sub-sect.  3)  is  limited  to 
cases  where  the  mortgages  or  one  of  them  were  or  was 
made  on  or  after  the  1st  January,  1882. 

As  to  what  amounts  to  a  contrary  intention  within  sub- 
Met.  2,  see  Andreivs  v.  City  Permanent  Benefit  Budding 
Sffciety,  44  L.  T.  641,  where  the  right  of  consolidation  was 
held  to  be  preserved  by  a  covenant  by  the  mortgagor  to 
observe  the  rules  of  the  society,  one  of  which  was  framed 
with  reference  to  the  existence  of  such  a  right.  Mort- 
gagees who  have  excluded  this  section  may  consolidate, 
although  they  have  given  notice  to  the  mortgagor  to 
I»y  oflF  one  of  the  mortgages  {Griffith  v.  Pound,  45 
Ch.  D.  553). 

hi  practice  a  mortgagee  lending  money  to  the  same 
mortgagor  upon  the  security  of  a  different  property, 
procures  that  property  to  be  charged  with  the  whole 
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debt,  and,  in  some  form  or  other,  takes,  as  a  matter  of 
coarse,  a  further  charge  on  the  original  security  for  the 
amount  of  the  new  loan,  unless  satisfied  that  both 
securities  are  sufficient.  And  it  can  seldom  be  proper  to 
anticipate,  in  an  original  security,  the  contingency  that 
the  mortgagee  may  become  entitled  to  securities  on  other 
property  of  the  mortgagor,  and  may  fail  to  secure  the 
right  to  consolidate  them. 

The  costs  of  a  foreclosure  action  in  respect  of  distinct 
mortgages,  by  virtue  of  this  section  or  otherwise  not 
liable  to  be  foreclosed,  are  not  chargeable  against  both 
estates,  but  must  be  apportioned  {De  Canx  v.  Skipper, 
81  Ch.  D.  685). 

Leasingpowers  SECTION  18. — The  common  power  of  leasing  in  mort- 
andof  moTt'  g^g®s  requires  that  the  lessee's  covenants  shall  be  entered 
?^.®?.l^-         ^^  ^^^^  ^^^  mortgagee.     But  there  is  little  doubt  that 

in  leases  under  powers  the  benefit  of  such  covenants, 
with  whomsoever  entered  into,  is  annexed  to  the  legal 
reversion.  See  Greenauay  v.  Hart,  14  C.  B.  840; 
Davidson's  Prec.  Conv.  vol.  iii.  3rd  ed.  pp.  494  et  seq., 
and  vol.  ii.  pt.  ii.  4th  ed.  p.  385  n.  And  sects.  10  and  11, 
supra,  have  the  effect  of  annexing  the  benefit  of  the 
covenants  and  conditions  of  re-entry  in  leases  under  this 
power  to  the  legal  reversion.  See  Municipal  Permanent 
Society  v.  Smith,  22  Q.  B.  D.  70. 

It  may  be  considered  an  objection  to  the  statutory 
power  that  it  is  not  confined,  like  the  common  form  (see 
the  definition  of  mortgagor  in  sect.  2),  to  the  mortgagor 
personally.  But  it  can  easily  be  so  confined  under  the 
14th  sub-section. 

And  it  must  be  borne  in  mind  that  under  every 
mortgage  made  since  the  Act,  the  mortgagor  (including 
a  mortgagor  of  leaseholds)  has  this  power,  unless  it  i^ 
exclude  in  writing,  which  it  should  be  at  the  time  of 
the  mortgage,  wherever  the  circumstances  render  it 
improper.     On  mortgages  of  leaseholds  (which  are  not 
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within  the  Statute  of  Uses)  it  has  hitherto  been 
impossible  to  vest  a  legal  power  to  grant  leases  in  the 
mortgagor,  and  the  device  sometimes  resorted  to,  of 
ereating  a  sub- term  in  a  third  party  upon  trust  to  grant 
leases,  is  of  course  superseded  by  this  section. 

The  power  to  exclude  the  operation  of  the  section  by 
any  writing  should  render  caution  necessary  in  accepting 
a  lease  from  either  mortgagor  or  mortgagee  under  the 
section  since  such  lease  would  not  (it  seems)  be  binding 
on  the  other,  if  the  section  had  been  so  excluded,  even 
though  the  lessee  had  no  notice  of  the  exclusion,  and  it 
nuj,  therefore,  be  better,  where  it  is  intended  that  this 
leasing  power  should  be  applicable,  expressly  to  declare 
this  in  the  mortgage. 

As  to  the  meaning  of  building  lease,  see  sect.  2. 

The  former  law  as  to  leases  by  mortgagors  and  mort- 
gagees will  be  found  in  the  note  to  Kecch  v.  Hall,  1 
Sm.  L.  C.  See  also  Coote  on  Mortgages,  5th  ed. ; 
Bobbins,  pp.  671  et  seq. ;  and  Davidson's  Prec.  Conv. 
vol.  ii.  pt.  ii.  4th  ed.  p.  835  n.  Under  this  law  the 
mortgagor's  tenant  had  a  right  to  redeem  (see  Tarn 
V.  Turner,  39  Ch.  D.  456),  but  it  would  be  difficult  to 
establish  that  such  a  right  belongs  to  a  lessee  holding 
QDder  a  lease  granted  under  the  present  power,  and 
taking  effect  (as  it  would  seem  to  do)  out  of  the  estate  of 
the  mortgagee.  See  as  to  the  character  of  such  a  lease, 
irawn  v.  Queen's  Club,  [1891]  3  Ch.  522. 

Sections  19  to  24. — The  power  of  sale  given  to  Mortgagee's 
mortgagees  by  Lord  Cranworth's  Act,  23  &  24  Vict,  vo^^^"*^^^- 
«•  145,  Part  II.,  repealed  by  sect.  71  of  the  present  Act, 
applied  to  land  only,  and,  even  in  regard  to  land,  was 
fieldom  relied  upon,  probably  because  it  did  not  come 
into  operation  until  the  principal  had  been  unpaid  for 
one  year,  or  the  interest  had  been  in  arrear  for  six 
months  (three  months  being  the  period  commonly 
specified  with   regard   to  an  arrear   of    interest),  and 
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because  it  required  six  months'  notice  in  all  cases  (instead 
of  dispensing  with  notice  where  the  interest  is  in  arrear), 
and  allowed  less  than  the  ordinary  latitude  in  regard  to 
the  form  and  operation  of  the  notice.  The  power  of  sale 
conferred  on  mortgagees  by  sect.  19  (i.)  of  the  present 
Act  as  regulated  by  the  subsequent  sections,  conforms  in 
these  respects  to  the  ordinary  form  (as  to  which  see 
Davidson's  Prec.  Conv.  vol.  ii.  pt.  ii.  pp.  66  et  seq.), 
from  which  it  differs  only  in  substituting  two  for  three 
months  in  regard  to  an  arrear  of  interest.  See  Farrar 
V.  Farrarsy  Limited,  40  Ch.  D.  395,  in  which  the  sale 
was  made  upon  default  in  payment  of  interest,  and 
which  also  contains  a  general  discussion  of  the  duties 
and  responsibilities  of  a  mortgagee  selling  under  such 
circumstances.  See,  as  to  the  mode  in  which  notices 
may  be  given,  sect.  67. 

The  notice  required  by  sect.  20,  sub-sect.  1,  may  be 
waived  and  the  concurrence  of  second  mortgagees  in  the 
conveyance  to  confirm  a  sale  purporting  to  be  made  by 
the  first  mortgagee  in  no  way  affects  the  character  of  the 
sale  {Be  Thmnpson  and  Holt,  44  Ch.  D.  492). 

Sect.  20  (iii.)  confers  considerable  importance  on 
covenants  to  insure  and  to  keep  up  insurances  (whether 
against  fire  or  on  lives),  and  other  special  covenants. 
But  the  practice  of  making  the  power  of  sale  arise  on 
breach  of  any  such  covenant  had  become  common  before 
the  passing  of  the  Act. 

There  can  be  no  doubt  that  the  statutory  power  has 
practically  superseded  express  powers  of  sale  in  mort- 
gages, except  in  special  cases. 

But  in  many  cases  variations  and  additions  are 
required.  Thus  in  a  mortgage  of  real  and  personal 
property  combined,  trusts  of  the  surplus  proceeds  of  sale 
ought  to  be  declared  in  favour  of  the  mortgagor,  his 
executors,  administrators,  and  assigns,  as  personal 
estate,  in  order  that  the  mortgagee  may  not  be  concerned 
to  apportion  such  surplus  proceeds  among  the  persons 
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entitled  to  the  respective  mortgaged  properties  (see  note, 
p.  251,  infra). 

The  power  does  not  apply  to  the  debentures  of  a  joint- 
stock  company  {Blaker  v.  Herts  dt  Essex  Waterworks  Co., 

41  Ch.  D.  399  ;  see  Re  Barton-upon-Humber  Water  Co., 

42  Ch.  D.  585  ;  and  Marshall  v.  South  Staffordshire 
Tramways  Co.,  [1895]  2  Ch.  36) ;  nor  apparently  is  it 
incoq)orated  by  the  statutory  form  given  by  the  Bills  of 
Sale  Act,  1882  (Calvert  v.  Thomas,  19  Q.  B.  D.  204).  It 
does  not  (though  Lord  Cranworth's  Act  did)  enable  the 
mor^agee  to  convey  any  greater  estate  than  may  be 
comprised  in  the  mortgage  (lie  Hodson  d-  Howes' 
Contract,  35  Ch.  1).  668;  lie  Solomon  dt  Meaglier's 
Contract,  40  Ch.  1).  508),  or  to  sell  fixtures  apart  from 
the  land  (Re  Yates,  Batcheldor  v.  Yates,  38  Ch.  D.  112 ; 
and  see  Climpson  v.  Coles,  23  Q.  B.  D.  465  ;  Small  v. 
Xatianal  Provincial  Bank  of  England,  [1894]  1  Ch.  686, 
deciding,  apparently,  that  such  a  power,  if  given,  con- 
stitates  the  deed  a  bill  of  sale ;  Re  Brooke,  [1894] 
2  Ch.  600). 

^ect.  21,  sub- sect.  2,  which  enacts  that  the  title  of  the 
purchaser  under  an  exercise  of  the  statutory  power 
siull  be  unimpeachable  on  the  ground  of  irregularity  in 
the  exercise  of  the  power,  is  intended  solely  for  the  pro- 
tection of  purchasers,  and  does  not  preclude  a  purchaser 
from  objecting  to  the  title  on  the  ground  that  the 
exercise  was  improper  (Life  Interest  and  Reversionary 
Securities  Corporation,  Limited  v.  Hand-in-Hand  Fire 
Ikturance  Society,  [1898]  2  Ch.  231).  Sub-sect.  3  should 
be  read  in  connection  with  sect.  5.  It  should  be  noticed 
that  a  first  mortgagee,  having  notice  of  a  second  mort- 
gige,  and  nevertheless  paying  the  surplus  proceeds  of 
ttle  to  the  mortgagor,  will  be  liable  in  damages  to  the 
second  mortgagee  (West  London  Commercial  Bank  v. 
Mianct  Permanent  Building  Society,  29  Ch.  D.  954). 

The  power  given  to  mortgagees  by  sect.  19  (ii.)   to  Mortgagees 
insure  such  parts  of  the  mortgaged  property  as  are  of  an  {IJ^g^re.*^ 
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insurable  nature,  and  to  charge  the  property  \^ith  the 
premiums  paid  and  interest,  appears  to  be  sufficient  for 
the  purpose,  but  does  not  dispense  with  the  necessity  in 
suitable  cases  of  a  covenant  by  the  mortgagor  to  insure 
and  repair ;  and  where  provisions  as  to  repair  are  required, 
a  charge  upon  the  property  of  the  sums  expended  in 
repairs,  with  interest,  should  be  added,  as  before  the 
Act.  See  as  to  insurance  and  repair  of  mortgaged 
property,  Davidson's  Prec.  Conv.  vol.  ii.  pt.  ii.  4th  ed. 
pp.  53  et  seq. 

The  limitation  in  sect.  23,  sub-sect.  4,  on  the  right  of 
a  mortgagee  to  have  the  insurance  money  applied  in  or 
towards  discharge  of  the  mortgage  debt,  no  doubt  refers 
to  sect.  83  (unrepealed)  of  the  old  Metropolitan  Building 
Act,  14  Geo.  III.  c.  78,  which  has  been  held  to  be  of 
general  application  {Ex  parte  Goreley,  4  De  G.  J.  &  S. 
477),  and  in  efifect  to  enable  any  person  interested  in  the 
property  to  require  that  the  insurance  money  shall  be 
laid  out  in  rebuilding.  See,  however,  Rayner  v.  Preston^ 
18  Ch.  D.  1;  CasteUain  v.  Preston,  11  Q.  B.  D.  380; 
West  of  England  Fire  Insurance  Co.  v.  Isaacs,  [1896] 
2  Q.  B.  377 ;  [1897]  1  Q.  B.  226 ;  and  also  Westminster 
Office  v.  Glasgow  Provident  Society,  13  App.  Gas.  699. 
>Iortgagee*8  The  power  given  to  mortgagees  by  sect.  19  (iii.)  to 

power  to  appoint  a  receiver  (see  also  sect.  24),  is  substantially  the 

receiver.  same  as  that  given  by  Lord  Cranworth's  Act,  Part  I. 

(repealed  by  sect.  71  of  the  present  Act,  and  as  to  which 
see  Davidson's  Prec.  Conv.  vol.  ii..  pt.  ii.  4th  ed.  pp.  99 
et  seq.),  except  that  it  does  not  come  into  operation  until 
the  mortgagee  has  become  entitled  to  exercise  the  power 
of  sale  conferred  by  the  Act,  and  in  this  respect  is  less 
stringent  as  regards  the  mortgagor.  Presumably  it  does 
not  authorise  the  appointment  of  a  receiver  and  manager 
(Whitley  v.  Challis,  [1892]  1  Ch.  64;  see  also  Coitnty  of 
Gloucester  Bank  v.  Rudry,  dec.  Colliery  Co.,  [1895]  1  Ch. 
629).  The  statutory  power  is  no  doubt  proper  and 
beneficial  to  both  parties,  but  it  is  conceived  that  where 
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at  the  time  of  the  mortgage  there  is  a  probability  that 
the  services  of  a  receiver  will  be  required,  an  ordinary 
receivership  deed,  with  the  ordinary  provision  that  the 
receiver  shall  not  act  unless  interest  is  in  arrear,  ought  to 
be  executed,  inasmuch  as  the  provisions  of  such  an  instru- 
ment better  accord  with  the  intentions  of  the  parties. 
And  where  an  action  for  foreclosure  is  pending,  it  may 
be  desirable  that  the  appointment  should  be  made  by 
tiie  Court  (Tillett  v.  NUon,  25  Ch.  D.  238).  After  the 
appointment  of  a  receiver,  the  mortgagor  shall  be 
restrained  from  distraining  (Bayley  v.  West,  51  L.  T. 
764).  A  receiver  appointed  under  the  Act,  and  acting 
in  the  name  of  the  mortgagor,  incurs  no  personal  liability 
iOwm  dt  Co.  V.  Cronk,  [1895]  1  Q.  B.  265  ;  Burt  v.  Bnll, 
Id.  276).  Such  an  appointment  in  respect  of  book  debts 
does  not  take  them  out  of  the  order  and  disposition  of  the 
mortgagor  (Rutter  v.  Everett,  [1895]  2  Ch.  872). 

The  power,  which  by  sect.  19  (iv.)  is  given  to  mort-  Mortgagee's 
gagees  in  possession,  to  cut  ripe  timber  not  ornamental,  [JJ^*^  ^^* 
is  new.  The  rule  had  hitherto  been  that  a  mortgagee  in 
pc^session  will  be  restrained  from  cutting  timber,  unless 
the  security  is  deficient  ( Witherington  v.  Bank»,^e\.  Ca.  Chy . 
31 ;  and  cf .  Simmons  v.  Shirley,  6  Ch.  D.  173) ;  and  that 
a  mortgagor  in  possession  will  not  be  restrained  from 
eotting  timber,  unless  the  security  is  deficient  (Humphreys 
v.  Harrison,  1  Jac.  &  W.  581 ;  Hippesley  v.  Spencer,  5 
Mad.  422;  King  v.  Smith,  2  Ha.  239),  and  even  in  that 
ease  not  from  cutting  underwood  in  the  usual  course  of 
husbandry  {Humphrej/s  v.  Harrison,  ubi  supra).  See  also 
Craig  on  Trees  and  Woods,  ch.  vi. 

The  provisions  of  sect.  22  seem  to  render  unnecessary  Mortgagee's 
the  clauses  hitherto  in  use  with  respect  to  the  receipt  '^^^^  ^  *"^' 
and  application  of  policy  and  other  moneys  comprised  in 
a  mortgage,  as  to  which  see  Davidson's  Free.  Conv. 
voL  iL  pt.  ii.  4th  ed.  p.  181.  They  are  substantially  the 
same  as  these  clauses;  and  the  power  given  by  sub-sect.  1 
eSeeiually  protects  trustees  and  others  paying  over  the 
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mortgaged  funds  to  the  mortgagee  (Re  Belly  [18961  1  Ch.  1 ; 
Hockey  y.  Western,  [1898]  1  Ch.  350).  It  should  be 
observed,  however,  that  trustees  are  not  bound  to  pay 
over  more  than  the  amount  due  on  the  mortgage  (S.C). 
The  provisions  of  the  sections  under  consideration,  except 
sub-sects.  (1)  and  (4)  of  sect.  21,  are  applied  by  the  Land 
Transfer  Act,  1897,  s.  9  (2)  to  registered  charges. 

Sale  of  mort-        SECTION  25. — ^Repeals  the  48th  section  of  the  Chancery 
gagedproperty  Procedure  Act,  1852,  15  &  16  Vict.  c.  86,  and  re-enacts 

in  action.  ,  '  '      ,  \  , 

in  a  more  comprehensive  form  the  provisions  of  that 
section  as  to  sales  in  actions  respecting  mortgaged 
property.  An  order  under  this  section  for  the  sale  of 
mortgaged  property  may,  it  seems,  be  made,  on  an  inter- 
locutory application,  notwithstanding  the  opposition  of 
some  persons  interested  {Woolleii  v.  Colman,  21  Ch.  D. 
169),  and  at  any  time  after  a  decree  for  foreclosure  before 
the  action  is  concluded  by  the  foreclosure  becoming  abso- 
lute (Union  Bank  of  London  v.  Ingram,  20  Ch.  D.  463). 
See  also  Wade  v.  Wilson,  22  Ch.  D.  235,  where  the 
mortgagee  asked  for  a  sale,  and  the  mortgagor  not 
appearing,  the  Court  ordered  an  account  of  what  was 
due,  and  then  a  sale  of  enough  to  satisfy  the  debt.  In 
Green  v.  Biggs,  W.  N.  1885,  p.  128,  three  months  after 
the  certificate  was  allowed  for  redemption ;  and  in  Dat-ies 
V.  Wright,  32  Ch.  D.  221,  the  mortgagors  were  given  the 
conduct  of  the  sale,  and  were  not  required  to  give  security 
for  costs.  But  see  Brewer  v.  Square,  i'1892]  2  Ch.  111. 
A  sale  has  been  ordered  under  this  section  at  the  instance 
of  an  equitable  mortgagee  by  deposit,  though  there  was  no 
memorandum  of  charge  or  agreement  to  execute  a  legal 
mortgage  (Oldham  v.  Stringer,  51  L.  T.  895 ;  33  W.  E. 
251).  An  order  for  sale  was  made  on  terms  in  Norman 
V.  Beaumont,  W.  N.  1893,  45  (and  see  Charlewood  v. 
Hammer,  28  Sol.  J.  710;  and  Williams  v.  Owen,  27 
Sol.  J.  256) ;  and  was  refused  in  Provident  Clerks  MtUual 
Life  Assurance  Association  v.  Lewis,  67  L.  T.  (N.  S.)  644, 
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Y. — Statutory  Mortgage. 

Sections  26  to  28. — The  statutory  forms  referred  to  Forms  of 
in  these  sections  are  believed  to  be  in  use  to  a  greater  ^rtga7e  and 
extent  than  might  have  been  anticipated,  but  are  not  to  transfer  of 

ixiorijff&"e 

be  recommended.     They  are  but  little  shorter  than  the  °  ' 

ordinary  forms,  and  they  do  not  express  in  an  intelligible 
way  the  effect  they  are  intended  to  have. 

It  was  unsuccessfully  contended  in  Re  Erritigton,  [1894] 
1 Q.  B.  11,  that  a  mortgage  in 'the  statutory  form  creates 
a  personal  liability  on  the  part  of  an  assignee  of  the 
equity  of  redemption  to  pay  the  interest. 

SficnoN  29. — It  may  be  regretted  that  the  necessity  of  Form  of 
a  reconveyance  for  revesting  the  estate  in  the  mortgagor,  o^ttatutory^ 
<m  payment  off  of  the  mortgage,  has  not  been  abolished,  mortgage. 
A  mortgage  of  an  equitable  estate  is  discharged  by  the 
receipt  of  the  mortgagee  for  the  mortgage  money  (a),  and 
the  principle  has  been  extended  to  mortgages  of  legal 
estates,  in  the  case  of  building  societies,  whose  endorsed 
receipt  vacates  any  security  to  them  (37  &  B8  Vict.  c.  42, 
8.42(6)).  Perhaps  a  difficulty  was  apprehended  as  regards 
the  stamp  duties  which  are  imposed  on  reconveyances,  and 
which,  of  course,  would  have  to  be  imposed  also  on  receipts 
opiating  as  reconveyances. 


Ml. — ^Tbust  and  Mobtgage  Estates  on  Death. 

Sechon  so. — The   4th  section    of   the  Vendor  and  Devolution  of 

Pordiaser  Act,  1874,  Appendix  II.,  infra,  enabled  the  mortgage 

legal  personal  representative  of  a  mortgagee  to  recohvey  ^^^^  °° 
OQ  payment  of  all  sums  secured  by  the  mortgage,  but  did 

(a)  See  the  ohflenrationa  on  sect.  30. 

(h)  A  precedent  of  a  mortgage  to  sach  a  society  will  be  found 
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not  extend  to  a  release  where  the  whole  debt  was  not 
paid,  or  to  a  transfer  {In  re  Spradbery's  Mortgage^  14 
Ch.  D.  614),  or  to  a  conveyance  under  a  power  of  sale 
(In  re  White's  Mortgage,  W.  N.  1881,  p.  116,  29  W.  E. 
820),  and,  even  if  left  unrepealed,  would  have  been  super- 
seded by  that  under  consideration.  The  48th  section  of 
the  Land  Transfer  Act,  1876,  substituted  for  sect.  5  of 
the  Vendor  and  Purchaser  Act,  1874  (a),  extended  only 
to  hereditaments  of.  which  a  bare  trustee  (&)  was  seised 
in  fee  simple,  and  as  to  which  he  had  died  intestate. 

The  word  **  hereditaments"  clearly  includes  copyholds. 
And  but  for  the  interpretation  clause,  sect.  2  (ii.)  which 
defines  **  land  *'  as  including  copyholds,  but  does  not  define 
hereditaments,  it  could  not  have  been  doubted  that  the 
section  under  consideration  extended  to  copyholds.  This 
doubt  was  thought  to  have  been  removed  by  the  decision 
in  Re  Hughes,  W.  N.  1884,  p.  53.  But  the  section  was 
repealed  by  the  Copyhold  Act,  1887  (60  &  61  Vict.  c.  73, 
s.  46 ;  see  also  sect.  88  of  the  Copyhold  Act,  1894,  57  &  58 
Vict.  c.  46),  so  far  as  it  relates  to  land  vested  in  the 
tenant  on  the  rolls  (see  Re  Mills'  Trusts,  37  Ch.  D.  812 ; 
on  appeal,  40  Ch.  D.  14),  and  the  repeal  seems  to  render 
it  proper  that  copyhold  and  customary  estates  held  on 
trust  or  by  way  of  mortgage  should  be  devised  as  formerly. 
It  is  said  (c)  that  the  word  "  hereditaments  "  was  used  in 
this  section  instead  of  **  land  *'  for  the  purpose  of 
including  personal  inheritances,  e.g.,  an  annuity  to  one 
and  his  heirs. 

The  section  does  not  extend  to  an  estate  pur  autre  vie 
held  on  trust  or  mortgage,  where  such  estate  is  limited  to 
executors  or  administrators  as  special  occupants,  or  where 
there  is  no  special  occupant.     Such  a  trust  or  mortgage 

(a)  The  section  referred  to  of  the  Land  Transfer  Act  is  set  out  in  a 
note  to  sect.  5  of  the  Vendor  and  Purchaser  Act,  Appendix  II.,  infra, 

(&)  See  Re  Docwra,  29  Ch.  D.  693  ;  Be  Cunningham  and  Frayling, 
[1891]  2  Ch.  667. 

(c)  By  Mr.  Wolstenholme. 
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estate  may  still  be  disposed  of  by  will,  but,  if  not  so  dis- 
posed of,  will  pass  to  the  executor  or  administrator  under 
seci  6  of  the  Wills  Act,  1  Vict.  c.  26. 

The  words  ''  notwithstanding  any  testamentary  dis- 
position "  preclude  a  specific  disposition  by  will  of  those 
trost  or  mortgage  estates  to  which  this  section,  as 
modified  by  the  Copyhold  Act,  1894,  applies.  See  Re 
Chices,  [1893]  1  Ch.  214.  The  editors  see  nothing  in 
the  section  to  justify  the  view  that  such  a  disposition 
eoald  be  rendered  legally  effective  by  the  executor's 
assent,  as  would  be  the  case  with  a  specific  bequest  of  a 
ch&ttel  real.  The  express  direction  that  the  trust  or 
mortgage  estate  is  to  vest  in  the  personal  representative 
seems  conclusive  against  an  executor's  having  power  to 
preTent  such  vesting  by  assenting  to  any  other  disposition 
thereof  made  by  the  will.  It  has  been  suggested  (a)  that 
a  testator,  wishing  that  his  trust  (or  mortgage)  estates 
should  go  to  particular  persons,  may  effect  his  purpose 
hy  appointing  those  persons  executors  for  that  purpose. 
But  this  seems  doubtful  (Re  Parker's  Trusts,  W.  N. 
1893, 119). 

How  trust  and  mortgage  estates  are  to  be  dealt  with 
where  there  is  no  legal  personal  representative  of  the 
testator,  e.g.,  on  the  death  of  a  trustee  or  mortgagee 
intestate,  until  administration  has  been  taken  out  to 
his  estate,  is  not  clear,  but  it  would  seem  that  it  will 
not  be  safe  in  such  a  case  to  take  a  conveyance  from 
the  heir,  whose  title  is  (apparently)  altogether  ousted  by 
the  section.  See  In  re  PUling's  Trusts,  26  Ch.  D.  432 ; 
In  re  Rackstraw's  TrusU,  33  W.  E.  559 ;  W.  N.  1885,  73. 
Perhaps  a  limited  administration  may  be  obtained  in 
SQch  eases.  But  it  seems  clear  that  an  effectual  appoint- 
ouAt  and  vesting  order  can  generally  be  made  under 
the  Trustee  Act,  1893  (Re  Williams'  Trusts,  36  Ch.  D. 
231). 

The  section  caused  considerable  change  in  the  ordinary 

(a)  By  Mr.  Wolslenholme. 
D.C.P.  4. 


i 


^ 


OBSERVATIONS   ON    THE 

forms  of  eettlemeata  and  mortgages  of  freeholds  ol 
inheritance,  the  result  of  it  being  that  the  trusts  and 
powers  formerly  purported  in  such  instruments  to  be 
vested  in  the  heirs  of  the  trustee  or  mortgagee,  or  of  the 
survivor  of  the  trustees  or  mortgagees  (as  the  case  ma; 
be),  are  now  purported  to  be  vested  in  his  executors  or 
administrators. 

Where  an  estate  is  devised  to  several  persons,  their 
heirs  and  assigns  in  trust,  and  a  power  of  sale  is  given 
to  the  trustees  or  trustee  for  the  time  being,  the  executors 
of  the  last  surviving  trustee  can  make  a  good  title 
under  this  section  [Re  Pixton  and  Tang's  Contract,  [1897! 
W.  N.  178). 

It  may  be  pointed  out  in  reference  to  the  effect  of  this 
section  on  mortgage  estates,  that,  upon  payment  off  of  a 
mortgage  of  an  equitable  estate,  no  reconveyance  was 
ever  necessary,  since  the  equitable  interest  of  the  mort- 
gagee ceased  on  the  mortgage  debt  being  satisfied,  and  he 
had  no  legal  interest  to  reconvey,  or  release,  though  a 
reconveyance  was  often  taken,  as  a  convenient  mode  of 
evidencing  its  discbarge  (a).  Many  titles  have  been 
accepted  on  this  principle,  and  more  perhaps  in  which 
equitable  mortgages  so  discharged  have  not  been  disclosed. 
And  a  doctrine  so  well  recognised  in  practice  can  hardly 
be  affected  by  the  tendency  now  being  manifested  (see  Rt 
Whiston'K  Settlement,  [1894]  1  Ch.  661),  but  as  yet  by 
no  means  established,  to  treat  dispositions  of  equitable 
estates  as  needing  to  be  in  some  respects  accompanied  by 
formalities  and  technicalities,  generally  hitherto  supposed 
to  be  peculiar  to  the  common  law. 

Finally  it  should  be  observed  that  this  section  is  not 
repealed  by  the  Land  Transfer  Act,  1897,  Part  L 
(Appendix  XVII.  infra),  and  presumably  still  governs 
the  devolution  of  trust  and  mortgage  estates  on  death. 

a)  It  is  considered  that  an  endorsed  receipt  on  satisfacdon  of 
the  mor^t^e  doea  not  require  an;  stamp.  See  the  Stamp  Act, 
1891,  Schedule  1,  Receipt  (ll). 
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Pabt  Vn.  of  the  Act,  containing  sects.  SI  to  38,  both 
inelosive,  and  relating  to  trustees  and  executors,  is 
repealed  by  the  Trustee  Act,  1898  (Appendix  XV.,  infra). 


Vni. — Marbied  Women. 

Section  39. — ^Formerly  where  property  was  settled  on  Power  for 
ft  married  woman  without  power  of  anticipation,  there  interest  of  "^ 
WM  no  power  to  dispense  with  the  restraint  {Robinson  v.  married 

....     .  woin&ii* 

Wkeelwright,  21  Beav.  214 ;  6  De  G.  M.  &  G.  585 ;  see 
HaoPeillon  v.  Brooking,  25  Beav.  218;  and  Stanley  v. 
Stanley,  7  Ch.  D.  589,  and  cases  there  cited).  The 
preeent  section  does  not  authorise  the  Court  to  remove 
the  restraint,  but  it  does  enable  the  Court  to  bind  the 
int^est  of  a  married  woman  in  spite  of  the  restraint 
when  a  disposition  is  made  which  the  Court  considers  to 
be  for  her  benefit  (In  re  Warren's  Settlement,  W.  N. 
1883,  p.  125 ;  52  L.  J.  Ch.  928 ;  but  see  Re  Flood's 
Tnut,  11  L.  R.  Jr.  355),  and  it  will  be  cautiously  and 
sparingly  exercised  (Re  Little,  Harrison  v.  Harrison,  40 
Ch.  D.  418).  In  Tamplin  v.  Miller,  W.  N.  1882,  p.  44 ; 
80  W.  R.  422,  V.-C.  Hall  gave  effect  to  a  compromise  of 
fte  claims  of  a  married  woman  on  certain  trust  property, 
remarking,  however,  that  a  married  woman  would  not  be 
iDowed  to  get  rid  of  the  restraint  merely  because  she 
beared  to  use  the  property,  or  to  benefit  her  husband 
(■ee  Re  S:s  Settlement,  W.  N.  1898,  127),  and  that  he 
should  require  very  strong  grounds  to  be  presented  to 
him  before  acceding  to  applications  under  the  section. 
In  Hodges  v.  Hodges,  20  Ch.  D.  749,  a  married  woman 
w  entitled  to  the  income  of  a  fund  in  Court  for  her  life 
((»'  her  separate  use  without  power  of  anticipation.  She 
VBs  childless,  and  past  the  age  of  child-bearing,  and  the 
nltinme  trusts  of  the  fund,  on  failure  of  her  issue,  were 
for  each  persons  as  she  should  by  will  appoint,  and  in 

4—2 
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default  of  at)pointment,  for  herself  absolutely.  Con- 
sequently, it  was  considered  that  the  fund  must  after  her 
death  become  subject  to  the  payment  of  her  debts, 
whether  she  made  any  appointment  by  will  or  not,  as  to 
which,  however,  see  the  cases  cited  under  sect.  4  of  the 
Married  Women's  Property  Act,  1882  (Appendix  XII., 
infra) ;  and  Mr.  Justice  Fry,  upon  her  request  and  that 
of  her  husband,  ordered  a  portion  of  the  fund  to  be  paid 
to  her  to  enable  her  to  pay  debts  for  which  her  creditors 
were  pressing.  An  order  has  been  made  under  this 
section  for  the  purpose  of  enabling  a  partition  and 
resettlement  of  the  property  to  be  effected  {Re  Currey, 
W.  N.  1887,  28 ;  56  L.  T.  80) ;  but  it  has  been  thought 
that  no  such  order  ought  to  be  made  where  the  restraint 
is  enforced  by  a  forfeiture  clause  {Re  Jordan,  W.  N.  1886, 
6 ;  54  L.  T.  127).  Other  cases  under  this  section  are  Re 
Flood's  Trusts,  ubi  supra  (where  the  married  woman  was 
emigrating) ;  Re  Thompson,  W.  N.  1884,  28  (where  she 
was  in  business) ;  Re  Tippett  and  Newboidd^s  Contract, 
87  Ch.  D.  444  (where  a  sale  was  desirable) ;  Re  Segrave's 
Trust,  17  L.  R.  Ir.  878 ;  Bates  v.  Kesterton,  [1896]  1  Ch. 
159  (to  facilitate  a  sale) ;  Re  A  Marriage  Settlement,  30 
Sol.  J.  702  (where  the  husband  was  embarrassed  by  debts 
incurred  in  repairing  houses  belonging  to  the  wife  for 
her  separate  use) ;  Latham  v.  Latham,  W.  N.  1889,  171 
(where  the  married  woman  was  past  child-bearing  and  in 
debt) ;  Re  Milner's  Settlement,  [1891]  8  Ch.  547  (where 
interest  on  mortgage  debts  of  the  husband  and  premiums 
on  policies  on  his  life  were  allowed  to  be  paid  out  of  the 
income  of  the  property,  the  husband  being  in  embarrassed 
circumstances,  but  earning  a  large  professional  income) ; 
Re  Pollard's  Settlement,  [1896]  1  Ch.  901 ;  2  Ch.  552 
(where  there  had  been  extravagance,  and  recourse  to 
money-lenders,  and  an  order  was  refused  in  consequence) ; 
Tlwvison  V.  Thomson,  [1896]  P.  268  (where  it  was  held 
that  the  restraint  could  not  be  removed  after  a  divorce 
so  as  to  render  binding  an  agreement  entered  into  before ; 


CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881.  58 

and  Paget  v.  Paget,  [1898]  1  Ch.  470  (as  to  the  liability 
of  a  hasband  to  indemnify  the  wife  in  cases  where  the 
restraint  has  been  removed  under  this  section  to  enable 
tiie  payment  of  his  debts).  The  order  in  Hodges  v.  Hodges, 
SO  Ch.  D.  749,  was  made  upon  an  affidavit  of  the  married 
voman,  but  the  judge  intimated  a  doubt,  whether,  as  a 
role,  the  consent  of  the  applicant  ought  not  to  be  taken 
bv  a  separate  examination  in  the  ordinary  way  (see 
Miugrave  v.  Sandeinan,  48  L.  T.  215).  The  trustees  of 
the  settlement  need  not,  it  appears,  be  served  with  notice 
d  the  application  {Re  Little's  Will,  lie  Harrison,  86 
th.  D.  701). 

Under  Malins'  Act,  20  &  21  Vict.  c.  57,  a  married 
iroman  with  the  concurrence  of  her  husband  may,  by  deed  • 
acknowledged,  dispose  of  reversionary  interests  in  per- 
sonalty to  which  she  or  her  husband  in  her  right  is 
entitled  under  any  instrument,  except  her  marriage  settle- 
ment, made  after  the  31st  of  December,  1857  (see  lie 
Elwm,  ^1894]  1  Ch.  808),  unless  the  instrument  restrains 
her  from  alienation.  The  section  under  consideration 
oiables  the  Court  to  bind  reversionary  interests  which  a 
married  woman  might  under  that  Act  dispose  of,  were  she 
not  restrained  from  alienation,  and  probably  extends  also 
to  all  other  reversionary  interests,  whether  inalienable  by 
the  terms  of  the  instrument  creating  them  or  not,  but  as 
to  reversionary  interests  in  money  arising  from  the  sale 
ol  or  charged  on  land  which  savour  of  the  realty,  and  are 
not  within  the  ordinary  equitable  rule  precluding  married 
women  from  disposing  by  anticipation  of  reversions  in 
personal  estate  (see  Davidson,  Prec.  Conv.  vol.  ii.  pt.  ii. 
4th  ed.  pp.  223  et  seq.),  no  special  provisions  were  required, 
^'ith  respect  to  the  power  of  impounding  the  interest  of 
ft  married  woman  subject  to  restraint,  see  the  Trustee 
Act,  1898  (Appendix  XV.,  infra),  s.  45.  And  see  also  the 
Married  Women's  Property  Act,  1893  (Appendix  XIII., 
t«/ra),  B.  2,  as  to  ordering  costs  to  be  paid  out  of  like 
interests. 
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Acknowledg'  The  bill  as  Bent  down  to  the  Commons  contained    a 

b^^ui^sd        claasd  aboUshing  acknowledgments  by  married  women, 
wonun.  This  clause  was    struck    out    in    committee;    but  the 

Conveyancing  Act,  1882  (Appendix  V.,  infra),  s.  7, 
enables  acknowledgments  to  be  taken  by  one  perpetual 
or  special  commissioner,  and  renders  it  unnecessary  to 
inquire  whether  the  certificate  of  an  acknowledgment 
taken  after  the  commencement  of  that  Act  has  been  filed. 
However,  under  the  Married  Women's  Property  Act,  1882 
(Appendix  XII.,  infra),  every  married  woman  is  capable 
(see  sect.  1)  of  acquiring,  holding,  and  disposing  by  will 
or  otherwise  of  real  or  personal  property  as  her  separate 
property  in  the  same  manner  as  if  she  were  a  feme  sole, 
.  and  every  woman  married  on  or  after  Ist  January,  1883 
(see  sect.  25),  is  entitled  (see  sect.  2)  to  hold  as  her 
separate  property  (a),  and  dispose  of  accordingly,  all  pro- 
perty which  may  belong  to  her  at  the  time  of  her  marria^, 
or  which  may  be  acquired  by  or  devolve  upon  her  after 
her  marriage ;  while  every  married  woman  married  before 
Ist  January,  1883  (see  sect.  5),  has  a  like  interest  in  and 
power  over  property,  her  title  to  which,  whether  vested 
or  contingent,  and  whether  in  possession,  reversion,  or 
remainder,  may  accrue  on  or  after  that  day.  The  result 
of  these  sections  seems  to  be  to  abolish  altogether  the 
necessity  for  acknowledgment,  except  in  the  case  of  a 
deed  executed  by  a  woman  married  before  1st  Januaty, 

Trust  properU-       (»)  In  -Be  Harkneis  and  AlUopp'a  Contract,  [1896]  2  Ch.  358,  Mr. 

under  Married    Justice  Nortli  decided  in  effect  that  the  Act  does  not  apply  to  tnist 

1'   ^rtv  Act      property.    But  it  is  remarkuble  that  in  Mr.  Justice  North's  Judgment 

l<{g^,  jio  reference  is  made  to  Beets.  IS  and  24,  which  in  effect  empower  a 

married  woman  to  accept  a  truBt,  and  to  make  hei'seif  responuble, 

to  the  cxteiit  of  her  separate  estate,  for  the  execution  of  the  trust, 

whence   it   would  appear   to   follow    that    she    ia    by   implication 

empowered  to  do  all  things  neceesarj'  for  the  proper  execution  of 

the  trust.     Mr.  Justice  Kekewich  lias  held  that  the  decision  does 

not  apply  to  the  case  of  a  married  woman  who  is  a  mortg^ee,  and 

not  a  trustee  (He  Brooke  and  Fremlin's  Contratl,  [1398]  1  Ch,  647). 

As  to  a  married  woman  who  is  a  bare  trustee,  see  sect.  16  of  the 

Trustee  Act,  1893  (Appendix  XIV.,  infra). 
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1888,  for  the  purpose  of  disposing  of  property  which 
belonged  to  her,  or  in  which  she  had  some  interest  before 
that  day  (a). 

Section  40. — See  sects.  46,  47,  and  48,  and  sects.  Powerofattor- 
8  and  9  of  the  Conveyancing  Act,  1882  (Appendix  V.,  ^7^""^^ 
infra).  A  married  woman  cannot,  at  common  law,  con- 
stitute an  attorney  to  execute  a  deed,  or  to  do  any  other 
act  But  by  1  Wm.  4,  c.  65,  married  women  were  em- 
powered to  appoint  attorneys  on  their  behalf,  to  take 
admittance  to  copyholds,  and  to  surrender  copyholds  for 
the  purpose  of  suffering  customary  recoveries,  or  to 
surrender  leases  under  the  direction  of  the  Court,  for 
purposes  of  renewal.  For  the  form  of  an  order  for  pay- 
ment of  dividends  to  a  married  woman's  attorney,  see 
Starart  v.  Fletcher,  38  Ch.  D.  627. 


IX. — Infants. 

Section  41. — By  the  operation  of  this  section  the  Court  Sales  and  leases 
is  able  to  sanction  sales  and  leases  of  unsettled  l^nd  SSMtowner. 
belonging  absolutely  to  an  infant,  and  that  even  though 
the  infant  be  only  contingently  interested  {Re  Sparrow's 
Settled  E$tate,  [1892]  1  Ch.  412).  Leases  of  such  land 
niight  have  been  granted  by  the  Court  before  the  Act 
under  11  Geo.  4  &  1  WiU.  4,  c.  65  (see  In  re  Letchford, 
4  Ch.  D.  719 ;  Re  Griffiths,  29  Ch.  D.  248),  which  also 
^uithorised  infants  to  grant  renewals  of  leases  under  the 
Section  of  the  Court.  And  it  is  conceived  that  the  effect 
of  this  section  is  to  authorise  a  guardian  to  grant  leases 
of  his  ward's  unsettled  land  under  sect.  46  (see  also  sect. 
^)  of  the  Settled  Estates  Act,  1877.  As  to  leases  by  a 
goftrdian  generally,  see  Davidson's  Free.  Conv.  vol.  v.  pt.  i. 

Oftopertytowhichanu^iedwomanwaaatthecommencement  ^^J^ 

<"  the  Act  entitled  in  leversion  or  remainder,  and  which  has  since  contingent 

Witt  into  poesearion,  is  not  within  sect.  6  {Reid  v.  Beid,  31  Ch.  D.  402  ;  interests  of 

^^Ee  MuJulTs  TrusU^QCh.  D.  5).  wTISIS:'*^ 
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3rd  ed.  p.  258  n.  But  where  the  infant  is  entitled 
possession,  the  section  seems  as  a  general  rule  to  be 
abrogated  for  practical  purposes  by  the  effect  of  sects.  59 
and  60  of  the  Settled  Land  Act,  1882  (Appendix 
infra),  which  enables  all  the  extensive  powers  of 
Act  to  be  exercised  by  the  trustees  of  the  settlement,  or 
by  persons  appointed  for  the  purpose  by  the  Court  on 
behalf  of  any  infant  seised  of  or  entitled  in  possession 
to  land. 


Management 
of  land  and 
receipt  and 
application  of 
income  daring 
minority. 


Section  42. — The  power  given  by  this  section  has,  to 
a  great  extent,  superseded  the  minority  clause  formerly 
inserted  in  wills  and  settlements  of  real  estate  (a).  But  it 
is  proper  in  such  instruments  to  specially  appoint  trustees 
for  the  purposes  of  the  section,  whether  the  instrument 
does  or  does  not  contain  a  power  of  sale  exercisable  l>y 
or  with  the  consent  of  trustees,  and  (as  a  general  rule)  to 
declare  that  any  fund  which  may  be  accumulated  under 
the  section  shall,  in  the  events  mentioned  in  the  8r<l 
branch  of  sub-sect.  5,  be  held  upon  the  same  trusts  as 
funds  representing  monies  arising  under  the  power  of  sale. 

But  it  may  be  doubted  whether  the  provisions  of  the 
section  will  work  satisfactorily  where  there  are  limita- 
tions to  females  as  tenants  in  common  in  fee  simple 
or  in  tail,  or  where  there  is  a  Name  and  Arms,  or  other 
shifting  clause. 

The  common  minority  clause  is  confined  to  minorities 
of  tenants  for  life  or  in  tail  by  purchase,  it  being  generally 
considered  that  indefinite  trusts  for  accumulation  during 
minorities  are  invalid  (see  Davidson's  Prec.  Conv.  vol.  iii. 

(a)  The  Act  does  not  contain  any  definition  of  the  word  "settle- 
ment,'* but  8ub-8ect.  7  of  the  present  section  refers  to  the  '*  instnt- 
nieut,"  under  which  the  infant's  interest  arises,  and  *'  instrunient," 
as  defined  in  sect.  2  (xiii.),  includes  will ;  and  it  is  conceived  that  the 
word  ** settlement"  strictly  and  properly  refers  to  any  instrument 
(whether  testamentary  or  inter  vivos)  creating  a  settlement.  See 
also  the  definitions  of  the  word  in  the  Settled  Estates  Act,  1877, 
and  the  Settled  Land  Act,  1882. 
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pt-  ii  p.  465  n.) .  The  statutory  power,  it  will  be  observed, 
is  not  similarly  confined,  and  is,  in  that  respect,  more 
beneficial  than  the  common  clause. 

It  may  be  useful  also  to  point  out  that  the  section  only 
applies  where  the  infant  is  entitled  in  jwssession,  and 
consequently  that  it  does  not  apply  in  the  case  of  an 
infant  contingently  interested,  e.g.,  under  a  devise  to 
him  if  and  when  he  attains  21,  or  as  one  of  a  class 
attaining  21. 

An  application  for  the  appointment  of  trustees  for  the 
pnrposes  of  this  section  may  be  made  by  summons  (Re 
Clny,  30  Sol.  J.  619). 

Section  43. — The  corresponding  section  (26)  of  Lord  Application  by 
Cranworth's  Act  is  repealed  by  sect.  71  of  the  present  i^^me  of  pro- 
Act.    It  had  been  supposed  that  the  power  given  by  the  perty  of  infant 
repealed  enactment  did  not  extend  to  income  to  which  the  ance,  &c. 
infant  was  only  entitled  in  expectancy,  but  the  contrary 
was  decided  in  In  re  Cotton,  1  Ch.  D.  232 ;  and  there  can 
be  no  question  that  the  power  given  by  the  present  section 
includes   such   income   (He   Holford,  [1894J   3  Ch.  30 ; 
Re  Moody,  [1896J  1  Ch.  101 ;    Re  Woodin,  [1895,  2  Ch. 
809;  Re  Jeffery,  [1895]  2  Ch.  577). 

But  the  application  for  the  benefit  of  an  infant  of  income 
to  which  he  or  she  is  not,  or  would  not  eventually  become 
entitled,  as,  for  instance,  income  of  a  fund  set  apart  to 
iofiwer  a  contingent  legacy  not  carrying  interest  (In  re 
(Jeorge,  5  Ch.  D.  837),  or  of  real  estate  specifically  devised 
iu/ttturo,  is  not  authorised  by  the  present  any  more  than 
ky  the  former  enactment  (In  re  Dickson,  28  Ch.  D.  291, 
in  C.  A.,  29  Ch.  D.  331 ;  see  also  In  re  Judkin's  Trusts, 
25  Ch.  D.  743;  In  re  Inman,  [1893]  3  Ch.  518).  It 
diould  be  observed  that  real  estate  devised  to  a  class  of 
persons  who  shall  satisfy  a  particular  condition,  vests  in 
the  first  person  who  satisfies  the  condition,  though  it  opens 
oQt  to  let  in  others  who  afterwards  satisfy  the  condition 
ilUAreritt,  [1898]  1  Ch.  523).     Maintenance,  therefore, 
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cannot  be  given  under  this  section  out  of  the  rents  and 
profits  of  real  estate  so  circumstanced. 

The  statutory  power  is  not  exercisable  after  minority 
{In  re  Breed's  WiU,  1  Ch.  D.  226). 

It  will  be  noticed  that  the  power  applies  (differing  in 
this  respect  from  that  given  by  Lord  Cranworth's  Act) 
to  property  held  in  trust  for  an  infant  for  life ;  and 
as  regards  personal  property,  the  expression  (though 
inaccurate)  must  be  considered  as  including  money  and 
securities,  to  the  income  of  which  the  infant  is  entftled 
for  life,  either  absolutely  or  contingently.  But  it  doea 
not  apply  where  the  interest  is  less  than  a  life  interest. 

It  should  also  be  noticed  that  the  income  may  be  applied 
for  the  infant's  maintenance,  education,  or  henejiU  As 
to  the  meaning  of  the  last  word,  see  Lowther  v.  Bentinck, 
L.  E.  19  Eq.  166 ;  In  re  Breed's  Willf  ubi  supra ;  and 
Re  Gore's  Settlement  Tmsts,  W.  N.  1876,  78;  see  also 
Molynenx  v.  Fletcher,  [1898]  1  Q.  B.  648. 

A  direction  to  accumulate  is  not,  it  seems,  an  expression 
of  a  contrary  intention  within  sub-sect.  3  {In  re  Thatchers 
Trusts,  26  Ch.  D.  426). 

As  to  the  destination  of  accumulations  under  the 
section,  where  the  infant  has  a  vested  but  defeasible 
interest,  see  In  re  Buckley's  Trusts,  22  Ch.  D.  688.  In 
this  case,  and  also  in  the  case  of  an  infant  life-tenant, 
the  destination  of  accumulations  under  this  section 
should  be  expressly  provided  for  by  the  settlement.  See 
Be  Wells,  43  Ch.  D.  281 ;  Re  Humphreys,  [1893J  3  Ch.  1. 

An  executor  has  been  held  to  be  a  trustee,  within  the 
meaning  of  this  section,  of  residuary  personal  estate 
bequeathed  directly  to  an  infant  {Re  Smith,  42  Ch.  D. 
303).  See,  however.  Re  Jane  Davis,  [1891]  3  Ch.  119  ; 
Re  Swain,  [1891]  3  Ch.  233. 
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X. — ^Kent-Charges  and  other  Annual  Sums. 

Section  44. — A  power  of  distress  was  annexed  to  rents  Remedies  for 
by  4  Geo.  2,  c.  28,  s.  5  (Davidson's  Prec.  Conv.  vol.  iii.  ^^^Ps^°^ 
pt.  L  3rd  ed.  p.    314,  and    see   Dodds  v.   lliompson^  charged  on 
L.  R.  1  C.  P.  133 ;  Daivson  v.  Robins,  2  C.  P.  D.  38 ;  Re  ^'^^' 
Lord  Gerard  and  Beecham's  Contract,  [1894]  3  Ch.  295), 
but  the  practice  of  expressly  limiting  a  power  of  distress 
to  owners  of   rent-charges  had   been   preserved.     The 
present  section  gives  such  a  power  to  all  owners  of  rent- 
charges,  whether  legal  or  equitable,  and  is  generally 
omsidered  as  rendering  the  express  limitation  of  a  power 
of  distress  unnecessary. 

Formerly  a  right  of  entry  only  arose  where  expressly 
given,  bat  it  is  now  implied  like  a  power  of  distress,  by 
Tirtue  of  the  present  section. 

A  power,  such  as  that  given  by  the  section  (sub-sect.  4), 
to  demise  the  land  upon  trusts  for  raising  the  rent-charge, 
had  been  of  late  frequently  inserted  in  limitations  of 
rent-charges,  in  order  to  avoid  the  actual  limitation  bj' 
the  settlement  or  will  of  a  term  of  years,  the  trusts  of 
which  never  were,  in  most  cases,  put  in  operation.  This 
section  facilitates  the  omission,  in  wills  and  settlements, 
of  terms  for  securing  jointure  or  other  rent-charges.  In 
A  conveyance  on  sale  in  consideration  of  a  perpetual 
lent-charge,  it  is  perhaps  more  usual  not  to  limit  such 
A  term  as  interfering  needlessly  with  the  title  of  the 
pvchaser,  and  in  such  a  case  the  power  may  require  to 
be  excluded. 

It  will  be  observed  that  the  powers  given  by  the 
flection  extend  to  all  annual  sums  charged  on  land  by  an 
instnmient  coming  into  operation  on  or  after  the  1st 
January,  1882,  other  than  rent  incident  to  a  reversion. 
It  would  seem,  therefore,  that  they  are  exercisable  by  a 
person  purporting  to  make  a  lease,  but  who  has,  in  fact, 
no  reversion  either  at  law  or  by  estoppel. 
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By  sect.  9  of  the  Settled  Land  Act,  1890  (Appendix 
infra),  power  is  given  to  a  tenant  for  life  to  reserve  on  a 
grant  in  fee  for  building  purposes  a  rent-charge  accom- 
panied by  these  powers. 

Redemption  of  SECTION  45. — This  section  (which  has  only  a  limited 
oSiCTpeiroetaal  ^Pplication,  see  sub-sects.  6  and  7)  will  probably  be  of  little 
charges.  use,  since  it  affords  no  means  of  getting  at  the  title  to 

the  rent,  or  of  redeeming  where  the  title  is  unknown,  or 
the  rent  is  in  settlement.  And  a  limited  owner  could 
not  be  advised  to  redeem  under  the  section,  since  it  does 
not  appear  that  he  would  by  redeeming  acquire  any 
charge  on  the  land  for  the  redemption  money  (sub-sect.  3) . 
See,  however,  as  to  the  position  of  a  life-tenant  redeem- 
ing a  mortgage  or  charge  on  the  settled  estates,  Jamesou 
V.  Stein,  21  Beav.  5  ;  Morley  v.  Morley,  5  De  G.  M.  &  Gr. 
610 ;  Lord  Kensington  v.  Bouverie,  7  De  G.  M.  &  G. 
134;  and  compare  Iscuic  v.  Wall,  6  Ch.  D.  706.  The 
copyhold  commissioners  mentioned  in  this  section  became, 
by  virtue  of  the  Settled  Land  Act,  1882  (Appendix  VII., 
infra),  the  land  commissioners,  and  are  now  by  the  Board 
of  Agriculture  Act,  1889,  62  &  53  Vict.  c.  30,  merged 
in  the  Board  of  Agriculture. 


XI. — Powers  of  Attorney. 

Execution  SECTION   46. — The   meaning  of  the   words   "  by  the 

attoraey.^^*^  *^  authority  of  the  donor  of  the  power,"  in  this  section  is 
not  clear.  But  there  seems  to  be  no  ground  for  suppos- 
ing that  they  limit  the  application  of  the  section  to  cases 
in  which  the  donor  of  the  power  has  expressly  authorised 
the  attorney  to  act  in  his  own  name.  In  fact,  sub-sect.  2, 
which  extends  the  section  to  powers  created  before  the 
commencement  of  the  Act,  precludes  this  construction. 
The  insertion  of  the  section  was  probably  suggested  by 
Lawrie  v.  Lees,  14  Ch.  D.  249,  affirmed  in  D.  P.  7  App. 
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Cas.  19.  An  attorney  should,  as  a  rule,  execute  in  the 
name  of  his  principal  in  the  same  manner  as  before  the  Act, 
and  80  state  (Re  Whitley  Partners,  Limited,  32  Ch.  D.  337). 

Section  47. — This  section  is  somewhat  wider  in  its  Payment  by 
terms  than  the  similar  clause  23  of  the  Trustee  Act,  1893  Jow"  wi' 
(Appendix  XV.,   infra),   which   only  protects  trustees,  notice  of  death, 
executors,  and  administrators  acting  in  pursuance  of     ^'^ 
powers  of  attorney.    Neither  statute  validates  the  pro- 
tected payment  or  act.    As  to  the  general  law  on  the 
finbject,  see  Davidson's  Prec.  Conv.  vol.  i.  pt.  i.  4th  ed. 
475  n. ;   and   Watson  v.  King,  4  Camp,  272  ;    Bailey  v. 
CoUett,  18  Beav.  179,  there  cited  ;  also  Mutual  Prorident, 
if.  Society  v.  MaemiUan,  14  App.  Cas.  596  ;   Re  Oriental 
Bnnk,  28  Ch.  D.  634,  640. 

Under  sect.  8  of  the  Conveyancing  Act,  1882  (Appendix  Irrevocable 
v.,  infra),  a  power  of  attorney,  given  for  valuable  con-  attor^y. 
sideration  and  by  the  instrument  creating  the  power 
trpretsed  to  be  irrevocable  is  in  favour  of  a  purchaser 
pennanently  effectual,  and  under  sect.  9  of  the  same  Act 
a  power  of  attorney,  whether  given  fcrr  valuable  con- 
^deratifm  or  not,  if  by  the  instrument  creating  the  power 
upressed  to  be  irrevocable  for  a  fixed  time  therein  sped' 
M  not  exceeding  one  year  from  the  date  of  the  instru- 
n^,  is  in  favour  of  a  purchaser  effectual  during  that 
fixed  time,  notwithstanding  acts  done  by  the  donor  of  the 
pow^  without  the  concurrence  of  the  donee,  and  notwith- 
standing the  death,  marriage,  lunacy,  unsoundness  of 
mind,  or  bankruptcy  of  the  donor. 

Section  48. — Advantage  may  be  taken  of  this  section  Deposit  of 

,  .      , .  -  ,  •      .    oriirinal  in  sir  u- 

as  regards  powers  of  attorney  for  general  management  ments  creHtin^ 
of  estates  or  otherwise  likely  to  subsist  for  a  lengthened  P^®^  "* 
period.  But  there  will  be  little  or  no  use  in  depositing 
a  power  for  a  temporary  purpose,  e.g.,  to  execute  a 
particular  deed,  as  such  a  power  will  more  properly  be 
handed  over  to  the  person  or  persons  entitled  to  the 
custody  of  the  deed. 
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Use  of  word 

grant 

unnecessary. 


Conveyance  by 
a  person  to 
himself,  &c. 


Assignment  of 
debts  and 
choses  in 
action. 


XII. — Construction  and  Effect  of  Deeds  and 

OTHER  Instruments. 

Section  49. — This  section  seems  inoperative,  as  the 
word  grant  never  has  been  necessary  for  the  conveyance 
of  lands.  But  it  is  still  generally  used,  and  there  can  be 
little  doubt  that  it  will  continue  to  be  used  for  the  purpose. 

Section  50. — Previously  to  Lord  St.  Leonards'  Act, 
22  &  23  Vict.  c.  35,  neither  real  nor  personal  property 
could  be  assigned  by  a  person  directly  to  himself.  The 
2l8t  section  of  that  Act  enabled  a  person  to  assign  per- 
sonal property  then  by  law  assignable,  including  chattels 
real,  directly  to  liimself  and  any  other  person  or  persons 
or  corporation.  But  it  was  doubted  whether  the  power 
extended  to  choses  in  action,  for  they  are  not  assignable 
at  law  (a).     The  present  section  extends  both  to  choses 

(a)  See,  however,  the  Supreme  Court  of  Judicature  Act,  1873, 
8.  26,  8ub-8.  6,  which  enacts  that : 

"Any  absolute  assignment,  by  writing  under  the  hand  of  the 
"assignor  (not  purporting  to  be  by  way  of  charge  only),  of  any 
"debt  or  other  legal  chose  in  action,  of  which  express  notice  in 
"writing  shall  have  been  given  to  the  debtor,  trustee,  or  other 
"person  from  whom  the  assignor  would  have  been  entitled  to 
"receive  or  claim  such  debt  or  chose  in  action,  shall  be,  and  be 
"  deemed  to  have  been,  effectual  in  law  (subject  to  all  equities 
"  which  would  have  been  entitled  to  priority  over  the  right  of  the 
"assignee  if  this  Act  had  not  passed),  to  pass  and  transfer  the 
"  legal  right  to  such  debt  or  chose  in  action  from  the  date  of  such 
*'  notice,  and  all  legal  and  other  remedies  for  the  same,  and  the 
"power  to  give  a  good  discharge  for  the  same,  without  the  con- 
"  currence  of  the  assignor :  Provided  always,  that  if  the  debtor, 
"  trustee,  or  other  person  liable  in  respect  of  such  debt  or  chose  in 
"action  shall  have  had  notice  that  such  assignment  is  disputed  by 
"the  assignor  or  any  one  claiming  under  him,  or  of  any  other 
"  opposing  or  conflicting  claims  to  such  debt  or  chose  in  action,  he 
**  shall  be  entitled,  if  he  think  At,  to  call  upon  the  several  persons 
"  making  claim  thereto  to  interplead  concerning  the  same,  or  he  may, 
"  if  he  think  fit,  pay  the  same  into  the  High  Court  of  Justice  under  and 
"  in  conformity  with  the  provisions  of  the  Acts  for  the  relief  of  trustees." 

As  to  what  is  such  an  assignment,  see  Brice  v.  Bannider,  3  Q.  B.  D. 
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in  action  and  to  freehold  land.  But,  so  long  as  the 
Statute  of  Uses  remains  unrepealed,  there  seems  to  be 
no  reason  why  the  practice,  hitherto  necessary,  and 
generally  understood,  of  conveying  to  a  stranger  or  to 
one  of  the  other  cestuis  que  usent,  to  the  use  of  all  the 
cestuis  que  usent,  including  the  grantor  or  grantors,  should 
not  be  followed :  and  it  will  be  necessary,  in  some  cases, 
to  follow  it,  in  order  that  the  covenants  (implied  or 
otherwise)  may  run  with  the  land.  This  section  does 
not  seem  to  authorise  a  conveyance  to  the  conveying 
party  or  one  of  the  conveying  parties  alone.  But  a 
conveyance  of  the  former  kind  would  be  absurd  and 
inoperative,  and  a  conveyance  of  the  latter  kind  would 
operate  usually  as  a  release  by  the  other  conveying 
party  or  parties. 

A  conveyance  by  a  husband  to  his  wife  was  absolutely 
void  at  common  law  (Moyse  v.  Giles ^  2  Vern.  385),  though 
in  several  cases  an  instrument,  apparently  intended  to 

569  ;  Bvdc  v.  Eolmn,  lb.  686;  Ex  p.  Hall,  In  re  Whiting,  10  Ch.  D. 
615  ;  The  Britieh  Waggon  Co.  v.  Lea,  5  Q.  B.  D.  149  ;  Walker  v. 
Bradford  Old  Bank,  12  Q.  B.  D.  511 ;  Harding  v,  Harding,  17  Q.  B.  D. 
442 ;  Tancred  v.  Delagoa  Co.,  23  Q.  B.  D.  239,  finally  deciding  that 
an  assignment  of  a  mortgage  debt  on  a  sub-mortgage  is  within  the 
section ;  Durham  v.  Roberteon,  [1898]  1  Q.  B.  765,  in  which  Brice  v. 
Bannister  was  doubted,  and  Tancred  v.  Delagoa  Go.  approved  ;  and 
C(mifcTi  V.  Betts,  [1891]  1  Q.  B.  737,  deciding  that  the  section  applies 
to  an  assignment  upon  trust.  As  to  the  equities  by  which  an  assignee 
is  affected,  see  English  and  Scottish  Mercantile  Investment  Company, 
Limited  v.  BrunUm,  [1892]  2  Q.  B.  700.  As  to  the  effect  of  an 
assignment  of  future  receipts,  where  the  assignor  afterwards  becomes 
bankrupt,  see  Ex  p.  NichoUs,  22  Ch.  D.  782 ;  Ex  p.  Moss,  14 
Q.  B.  D.  310 ;  Re  Davis  de  Co.,  22  Q.  B.  D.  193 ;  Wilmot  v.  AUmy 
[1897]  1  Q.  B.  17,  and  see  also  p.  310,  infra,  n.  A  contract  to  make 
advances  creates  no  debt,  and  is  therefore  substantially  unassignable 
{Western  Wagon  and  Property  Co.  v.  West,  [1892]  1  Ch.  271). 

As  to  policies  of  assurance,  see  30  &  31  Vict  c.  144 ;  Davidson's 
Prec.  Conv.  voL  ii.  pt  i  4th  ed.  p.  654  n. ;  and  Crossley  v.  City  of 
Glasgow  Life  Assurance  Co.,  4  Ch.  D.  421  ;  Spencer  v.  Clark,  9  Ch.  D. 
137  ;  Webster  v.  British  Empire,  dsc,  Co.,  15  Ch.  D.  169  ;  Curtius  v. 
CaledonicM  Fire  and  lAfe  Insurance  Co.,  19  Ch.  D.  634. 
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operate  as  a  conveyance  by  a  husband  to  his  wife,  has 
been  treated  as  a  valid  declaration  of  trust  (Baddeley  v. 
Baddeley,  9  Ch.  D.  113;  Fox  v.  Haivks,  13  Ch.  D.  822), 
The  present  section  renders  it  unnecessary  to  consider 
whether  the  decisions  in  the  cases  referred  to  were  in 
conformity  with  law  (as  to  which,  however,  see  In  re 
Breton's  Estate,  17  Ch.  D.  416).  As  to  the  effect  of  the 
Married  Women's  Property  Acts  (Appendices  XII.,  XIII., 
injra)  upon  the  general  status  of  husband  and  wife,  see 
Re  March,  Mander  v.  Harru,  24  Ch.  D.  222 ;  27  Ch.  D. 
166 ;  Be  Jupp,  39  Ch.  D.  148 ;  Thornley  v.  Thomley^ 
[1893]  2  Ch.  229. 

Words  of  limi-  SECTION  51. — There  seems  to  be  no  object  in  substi- 
SlaU  *°  ^^  ^^  tuting  the  words  "  in  fee  simple  "  for  the  ordinary  words 
of  limitation  of  such  an  estate,  the  words  proposed  to  be 
substituted  being  no  less  technical  than  those  hitherto 
necessary.  But  it  has  long  been  usual  in  wills  to  limit 
estates  **  in  tail,"  and  "  in  tail  male  "  by  the  use  of  those 
words  instead  of  the  words  "  heirs  of  the  body  "  or 
**  heirs  male  of  the  body  "  (as  the  case  may  be),  and  as 
regards  such  estates,  the  former  words  seem  now  adapted 
for  general  use  in  deeds  also,  not  only  in  order  to 
assimilate  the  form  of  deeds  in  this  respect  to  that  of 
wills,  but  also  because  such  estates  can  be  more  neatly 
and  concisely  limited  by  the  use  of  the  statutory  words, 
notably  where  tenancies  in  common  in  tail  with  cross 
remainders  are  created. 

Powers  simply       SECTION  62. — A  power  simply  Collateral,  i.e.,  according 
collateral.         ^  ^^^^  g^.  Leonards  (Sugden  on  Powers,  8th  ed.  p.  47), 

a  power  to  a  person  not  having  any  interest  in  the  land, 
and  to  whom  no  estate  is  given,  to  dispose  of  or  charge 
the  estate  in  favour  of  some  other  person,  could  not 
before  the  Act  be  suspended  or  extinguished  by  any  act 
of  the  donee  (Sugden  on  Powers,  p.  49  ;  and  see  WeUcr 
V.  Ker,  L.  R.  1  Sc.  &  D.  11,  and  Ke  Dunne's  Trusts, 
1  L.  B.  Ir.  516 ;  5  L.  B.  Ir.  76) ;  and  the  section  does 
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not,  it  seems,  apply  to  such  a  power  if  coupled  with  a 

duty  (In  re  Eyre,  W.  N.  1883, 153  ;  49  L.  T.  259  ;  Saul  v. 

PMin^on,  W.  N.  1886,  67 ;  54  L.  T.  670).     The  section 

is  not  confined  (as  the  marginal  note  implies  that  it  is),  to 

powers  simply  collateral,  but  powers  not  simply  collateral 

raold  be  released  before  the  Act  (Sugden  on  Powers, 

pp.  82  et  seq.,  89, 90 ;  Davies  v.  Iluguenin,  1  Hem.  &  Mill. 

730;  Isaac \. Hughes,  L.  E.  9  Eq.  191 ;  Re  Radcliffe,  [1892] 

1  Ch.  227  ;  Re  Somes,  [1896]  1  Ch.  250  (which,  as  well  as 

Re  Radcliffe,  relates  to  the  validity  of  a  release  intended 

for  the  purpose  of  enabling  the  fund  to  be  applied  for 

the  benefit  of  the  releasor) ;  and  compare  Palmer  v. 

Ucke,  15  Ch.  D.  294 ;  Shirley  v.  Fisher,  47  L.  T.  109). 

One  of  several  donees  of  a  joint  power  cannot,  it  appears, 

eSeetaally  release  the  right  to  join  in  the  exercise  of 

such  power  (Bumaby  v.  Baillie,  42  Ch.  D.  282).     In  Re 

Little,  Harrison  v.   Han-ison,   40  Ch.   D.  418,  it  was 

argued  (but  not  decided)  that  the  section  extends  to  a 

married  woman,  and  in  Re  Davenport,  [1895]  1  Ch.  361, 

it  seems  to  have  been  actually  so  decided.     But  for 

these  cases  the  point  might  be  thought  to  be  one  of  some 

doubt  (Sugden  on  Powers,  8th  ed.  p.  92 ;  ChorUon  v. 

Lings,  L.  R.  4  C.  P.  874 ;  R.  v.  Harrald,  L.  E.  7  Q.  B. 

361 ;  BeresfordrHope  v.  Lady  Sandhurst,  23  Q.  B.  D.  79) ; 

and  it  is  certainly  one  of  importance,  for  though  a  release 

by  a  married  woman  would  generally  operate,  if  not  as  a 

release,  then,  according  to  the  intention,  as  a  revocation 

and  new  appointment  without  power  of  revocation,  the 

result  in  some  cases  might  be  different  (see  Re  Radcliffe, 

•W  supra  and   Re  Somes,   vbi  supra).      The    Married 

Women's  Proi)erty  Act,  1898  (Appendix  XIII.,  infra),  s.  1, 

enables  a  married  woman  to  contract  so  as  to  bind  her 

separate  estate,  but  a  contract  on  her  part  not  to  exercise 

a  power  would  not  by  virtue  of  that  Act  bind  the  property 

sobject  to  the  power,  and,  perhaps,  would  not  even  give 

a  rij^t  of  action  against  her  if  she  afterwards  exercised 

tbe  power  (see  Palmer  v.  Locke,  vM  supra),  unless  it 

D.c.P.  5 


66  OBSERVATIONS   ON   THE 

were  a  general  power  (Re  Parkin,  [1892]  8  Ch.  510). 
It  should  be  noticed  that  the  powers  of  a  tenant  for  life 
under  the  Settled  Land  Acts  cannot  be  released.  See 
the  Act  of  1882  (Appendix  VII.,  infra),  s.  50. 
Disclaimer  of  Sect.  6  of  the  Conveyancing  Act,  1882  (Appendix  V., 
powers.  infra),  enables  a  person  to  whom  any  power,  whether 

coupled  with  an  interest  or  not,  is  given  to  disclaim  the 
power  by  deed.  As  to  disclaimer  generally,  see  Davidson's 
Prec.  Conv.  vol.  v.  pt.  ii.  3rd  ed.  pp.  661  et  seq. 

Construction  of  SECTION  68. — This  section  seems  practically  inoperative. 
OT^iSS^OT^*^  The  validity  and  eflfect  of  deeds,  expressed  to  be  supple- 
deed,  mental,  or  intended  to  be  annexed  to  other  instruments, 

has  never  been  doubted,  and  annexed  deeds  were,  before 
the  Act,  by  no  means  uncommon.  Neither  a  supple- 
mental, nor  an  annexed  deed,  should  be  used  where 
there  is  any  probability  that  it  will  have  to  go  into 
different  custody  from  that  of  the  deed  to  which  it  is 
supplemental  or  annexed ;  nor  can  either  be  deemed 
generally  desirable,  on  account  of  the  risk  that  the 
original  deed  may  be  lost,  or  be  dissociated  from  the 
supplemental  or  annexed  deed.  But  a  supplemental 
deed  may  be  used  with  advantage,  where  both  deeds  are 
on  record,  as  in  the  case  of  deeds  enrolled  in  Chancery, 
or  where,  from  their  nature,  there  is  no  risk  of  their 
being  lost  or  dissociated,  as  in  the  case  of  articles  of  a 
company  and  supplemental  articles. 

Receipt  in  deed  SECTION  54. — No  receipt  has  ever  been  necessary  as 
sufficient.  between  payer  and  payee,  though  neither  the  receipt  in 

the  deed,  nor  the  receipt  usually  indorsed  upon  it,  pre- 
vents the  latter  from  showing  in  equity  that  the  money 
was  not  paid  {Winter  v.  Lord  Anson,  1  S.  &  S.  434;  on 
appeal,  3  Euss.  488 ;  Hawking  v.  Oardiner,  2  Sm.  &  G. 
441)  :  nor  is  the  receipt  clause,  where  not  including  the 
release  formerly  added,  a  bar  at  law  to  an  action  by  the 
vendor  for  unpaid  purchase-money  {Potts  v.  Nixon ^   6 
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Ir.  Bep.  C.  L.  45),  and  in  those  respects  the  law  does  not 
seem  to  be  altered  by  this  section. 

Sbction  55. — Notwithstanding  the  rule  adverted  to  in  Receipt  in  deed 
the  last  preceding  observations,  that  neither  a  receipt  in  eviSncTfor 
the  deed,  nor  an  indorsed  receipt,  is  conclusive  evidence  subsequent 
of  the  payment,  as  between  the  parties,  it  has  been  con- 
sidered that  a  purchaser  finding  an  indorsed  receipt  was 
not  bound  to  inquire  further  {White  v.  Wakefield,  7  Sim. 
401;  Bickerton  v.  Walker,  81  Ch.  D.  161).  But  the 
ftbeence  of  an  indorsed  receipt  has  (at  any  rate  since  the 
decision  in  Kennedy  v.  Green,  3  My.  &  K.  699,  see  also 
Ltfon  v.  Chafers,  2  Kee.  521 ;  Greenslade  v.  Dare,  20 
Beav.  284  ;  18  Jur.  294)  been  treated  as  raising  a  pre- 
sumption that  the  money  was  not  paid.  The  present 
section  abolishes  this  presumption,  and  it  is  therefore 
desirable  that  the  practice  of  indorsing  a  receipt  for  pur- 
chase or  mortgage-money  should  be  discontinued  where 
the  deed  is  not  to  be  delivered  to  the  purchaser  or  mort- 
gagee until  the  purchase  or  mortgage-money  has  been 
received,  and  that  in  any  case  where  delivery  will  or  may 
possibly  precede  such  receipt,  the  receipt  in  the  deed 
should  be  omitted,  and  only  the  indorsed  receipt  used. 
A  mere  statement  of  the  consideration,  and  that  it  proceeds 
from  the  grantee,  is  said  not  to  be  a  receipt  within  the 
meaning  of  this  section  (Renner  v.  Tolley,  W.  N.  1893, 
%).  Its  e£fect  was  considered  and  explained  in  Lloyds 
Bank,  Limited  v.  Bidlock,  [1896]  2  Ch.  192. 

Skction  56. — This  section  does  away  with  the  necessity  Receytindeed 
for  the  formal  authority,  which  was  usually  given  to  the  authori^or 
solicitor,  to  receive  purchase  and  other  money  payable  to  payment  to 
his  client,  and  without  which  such  money  could  not  be 
nfeljpaid  to  any  one  but  the  client  (Dart,  V.  &  P.  6th  ed. 
pp.  742  et  seq. ;  Ex  parte  Swinhanks,   In  re  Shanks, 
11  Ch.  D.  525 ;  Edwards  v.  Evans,  W.  N.  1879,  p.  171 ; 
Gordon  v.  James,  30  Ch.  D.  249).     But  the  section  does 
not  protect  a  payment  to  a  solicitor  not  acting  for  the 
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person  to  whom  the  money  is  expressed  in  the  deed  to 
be  paid  {Day  v.  Woolwich  Society^  40  Ch.  D.  491).  It 
being  considered  that  a  trustee  could  not  give  an  effectual 
authority  for  the  receipt  of  money  payable  to  him  (Dart, 
V.  &  P.,  ubi  supra),  the  section  was  held  not  to  extend 
the  powers  of  trustees  in  this  respect  {Bellamy  and 
Metropolitan  Board  of  Works,  24  Ch.  D.  387 ;  Re  C. 
Flower,  M.P.,  and  Metropolitan  Board  of  Works,  27 
Ch.  D.  592;  and  see  also  sect.  8),  but  it  was  extended 
to  trustees  by  the  Trustee  Act,  1888,  s.  2,  repealed 
and  re-enacted  by  the  Trustee  Act,  1893  (Appendix  XV., 
infra),  s.  17,  which  also  enables  a  trustee  to  appoint  a 
banker  or  solicitor  to  receive  and  give  a  discharge  for 
policy  monies  by  permitting  the  banker  or  solicitor  to 
produce  the  policy  with  a  receipt  signed  by  the  trustee* 
This  last-mentioned  section,  it  should  be  observed,  does 
not  enable  the  payment  of  money  to  a  person,  or  to  the 
solicitor  of  the  person,  to  whom  the  trustee  has  granted  a 
general  power  of  attorney  {Re  Hetling  and  Merton's 
Contract,  [1893]  3  Ch.  269). 

Sufficiency  of  SECTION  57. — The  forms  in  the  schedule  referred  to  do 
bTcm/'''^^  not  substantially  differ  from  those  in  the  former  editions 

of  the  present  work,  except  so  far  as  regards  the  alterations 

occasioned  by  the  Act  itself. 

Covenants  re-  SECTION  58. — The  section  Only  extends  to  covenants 

to'^d^em^^  which  relate  to  the  land— that  is  (it  is  assumed),  which 

to  be  made  touch   and   concern   the  land,  within   the  meaning  of 

and  assigns,  or  Spencer's  Case,  5  Eep.  16  (as  to  which  see  the  note  to 

executors,  that  case  in  1  Smith,  L.  C,  and  Davidson's  Prec.  Conv. 

administrators,        i     •        i 

and  assigns  (as  vol.  I.  5th  ed.  pp.  88  et  seq.),  and  creates  no  new  rule  for 
reqidje^  of^the  ascertaining  whether  the  benefit  of  a  covenant  does  or 
covenantee.       does  not  run  with  the  land,  though  it  abolishes  (so  far  as 

regards  covenants  entered  into  on  or  after  the  1st  of 
January,  1882),  any  distinction  which  may  previously 
have  existed  between  the  position  of  the  assign  of  a 
covenantee,  whose  assigns  are  expressly  mentioned,  and 
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that  of  the  assign  of  a  covenantee,  whose  assigns  are  not 
expressly  mentioned. 

In  the  Act  the  marginal  notes  of  this  and  the  following 
section  appear  to  have  been  transposed. 

Section  59. — Apart  from  this  section  the  heirs  of  a  Covenant  to 
covenantor  or  obligor  are  not  bound  unless  expressly  ^"^dhem. 
named  in  the  deed,  though  the  real  estate  of  the  cove- 
nantor or  obligor  can,  under  3  &  4  Wm.  4,  c.  104,  be 
adminiBtered  by  the  Court  for  payment  of  his  debts, 
whether  on  simple  contract  or  on  specialty.  The  effect 
of  this  section  is  to  render  the  heirs  of  a  covenantor  or 
obligor,  under  a  deed  not  mentioning  his  heirs,  liable  to 
an  action  by  the  covenantee  or  obligee,  in  the  same 
manner  as  if  heirs  had  been  expressly  mentioned.  The 
liability  where  heirs  are  expressly  mentioned,  was  created 
by  the  so-called  Statute  of  Fraudulent  Devises,  8 
Wm.  &  M.  c.  14  (repealed  and  re-enacted  with  some 
alteration  by  11  Geo.  4  &  1  Wm.  4,  c.  47),  as  to  the 
effect  of  which  see  Coope  v.  Cresswell,  L.  E.  2  Ch.  112, 
Davidson's  Prec.  Conv.  vol.  ii.  pt.  ii.  4th  ed.  p.  475  n. 

The  express  mention  of  heirs  in  covenants  and  obliga- 
tions and  other  contracts  under  seal,  having  been  rendered 
lumecessary  by  this  section,  together  with  that  of  executors 
and  administrators  (which  never  was  necessary),  is  now 
very  generally  discontinued. 

The  Bill,  as  sent  down  to  the  House  of  Commons,  con- 
tained a  clause  defining  the  liabilities  of  married  women 
in  regard  to  their  separate  estate  and  otherwise  under 
the  Act.  The  clause  was  objected  to  in  Committee,  and 
abandoned  to  save  the  Bill,  and  the  liabilities  referred 
to  were  consequently  left  in  uncertainty,  which,  however, 
seems  to  be  removed  by  sect.  1  of  the  Married  Women's 
Property  Act,  1893  (Appendix  XIII.,  itifra),  rendering 
eveiy  married  woman  liable  upon  her  contracts  to  the 
eitent  of  her  separate  estate  in  the  same  manner  as  if 
she  were  a  feme  sole. 
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Effect  of  cove- 
nant with  two 
or  more 
jointly. 


Section  60. — This  section  applies  only  to  covenants  and 
contracts  and  obligations  tinder  seal,  and  where  the  cove- 
nantees or  obligees  and  the  persons  to  whom  or  for  whose 
benefit  the  money  is  to  be  paid  or  the  act  done  are  the 
same.  The  rule  at  law  has  always  been,  that  the  benefit 
of  a  covenant  unequivocally  joint  shall  devolve  accordingly, 
though,  where  the  interests  of  the  covenantees  are  several, 
then,  even  at  law,  the  covenants,  if  not  expressly  joint, 
are  treated  as  several  {Sorshie  v.  Park,  12  M.  &  W.  146  ; 
Bradburne  v.  Botjield,  14  M.  &  W.  559;  Sheppard's 
Touchstone,  by  Preston,  p.  166,  and  1  Wms.  Notes  to 
Saunders,  pp.  162  et  seq.  {FJccleston  v.  Clipsham)  1  (a) 
and  2  (c),  where,  on  p.  168,  in  quoting  Lord  Campbell's 
judgment  in  Haddon  v.  Ayres,  1  Ell.  &  Bl.  118,  149, 
covenantors  is  misprinted  for  covenantees ;  and  see  also 
Wliite  V.  TyndaU,  13  App.  Cas.  263).  The  rule  in  equity, 
as  regards  covenants  and  obligations  for  the  repayment  of 
money  lent,  has  been  the  other  way  {Petty  v.  Styward, 
Eep.  in  Ch.  57  ;  1  Eq.  Ca.  Abr.  290 ;  Davidson's  Prec. 
Conv.  vol.  ii.  pt.  ii.  4th  ed.  p.  50,  and  the  note  to  Lake  v. 
Cradock,  in  1  White  &  Tudor,  L.  C),  and  under  sect. 
25  (11)  of  the  Supreme  Court  of  Judicature  Act,  1873, 
the  latter  rule  was  to  prevail.  The  section  reverses  the 
equitable  inference  in  regard  to  covenants  and  obligations 
for  the  repayment  of  money  lent,  and  enables  covenants, 
contracts,  and  obligations  with  several  to  be  (for  the 
most  part)  shortened,  by  the  omission  of  the  words 
implied  by  virtue  of  the  section,  but,  regard  being  had  to 
sub-sect.  3,  it  may  sometimes  be  proper  to  state  precisely 
how  the  benefit  of  the  covenant,  contract,  or  obligation 
is  to  devolve. 


Effect  of 
adyance  on  a 
joint  account. 


Section  61. — In  equity  it  had  hitherto  been  assumed 
that  money  advanced  by  two  or  more  persons  belonged  to 
them  as  tenants  in  common,  and  consequently  that  the 
survivors  or  survivor  could  not  give  a  suflScient  discharge 
for  the  entire  sum  (see  the  references  in  the  preceding 
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obeervations  on  sect.  60).  The  doctrine  was  productive 
of  great  inconvenience,  as  money  so  advanced  almost 
inTariably  belongs  to  the  lenders  on  a  joint  account,  and  in 
mo8t  mortgages  and  transfers  to  several  persons,  a  clause 
expressly  stating  that  the  money  belonged  to  them  on  a 
joint  account,  was  inserted.  The  present  section  seems 
to  render  the  insertion  of  such  a  clause  unnecessary  in 
mortgages  and  transfers — and  probably  also  in  covenants 
and  undertakings  generally  for  the  payment  of  money 
V>  several  persons,  the  word  ohliyation  extending,  it  is 
assumed,  to  covenants  and  contracts  whether  under  seal 
or  not.  Its  provisions  are  not  conclusive  upon  the  per- 
ficms  interested  in  the  money  (lie  Jackson,  84  Ch.  D. 
73*2),  though  no  doubt  a  purchaser  caimot  go  behind  it 
{Re  Harman  and  Uxbridge  and  llickmansworth  Railway 
Lmpany,  24  Ch.  D.  720). 

Sbction  62. — It  has  been  thought  that  easements  Grant  of  ease- 
cannot  be  created  by  way  of  use ;  but  in  practice  they  ^if^f  ^;  ^^ 
have  frequently  been  expressed  to  be  so  created,  and  no 
objection  has  been  taken  that  the  mode  of  creation  was 
inefficacious  (see  Dart,  V.  &  P.  6th  ed.  p.  576 ;  Davidson's 
Prec.  Conv.  vol.  ii.  pt.  i.  4th  ed.  pp.  263,  548  n.).  And, 
as  an  instrument  under  seal  clearly  evincing  the  inten- 
tion of  the  parties  may  operate  as  a  grant  of  an  easement 
iGale  on  Easements,  6th  ed.  p.  60  (a) ),  there  seems  to  be 
ground  for  holding  that  such  a  conveyance  as  that  sug- 
gested m  this  section  would  (independently  of  the  Statute 
of  Uses)  operate  to  create  the  intended  easement. 

B^ard  being  had  to  the  definition  of  conveyance  in 
**ct  2  (v.),  it  would  seem  that  a  conveyance  by  appoint- 
ment under  a  power  will  come  within  the  present  section, 
even  though  the  power  may  have  been  created  by  an 
I'^Anunent  executed  before  the  commencement  of  the  Act. 

(a;  So  a  man  may  claim  a  way  by  grant,  as  if  A.  grant  that  B. 
•^  haTe  a  way  through  his  close — which  seems  to  diifer  in  no 
i^^tenai  respect  from  the  form  of  grant  suggested  in  the  section. 
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ProYiBion  ior 
all  the  estate, 


Constnictioii 
of  implied 
covenants. 


Section  63. — The  clause  which  this  section  is  intended 
to  supersede  was  intended  and  supposed  to  meet  those 
cases  in  which  the  conveying  party  had  a  term  of  years, 
or  some  other  interest  in  the  property,  distinct  from  his 
estate,  as  appearing  in  the  deed,  and  which  might  be  held 
not  to  pass  except  by  virtue  of  the  clause.  The  ordinary 
clause  (which  is  followed  in  the  section),  had  been  shown 
by  the  decisions  in  Neame  v.  Moorsom,  L.  R.  3  Eq.  91, 
and  Fra7ic««  V.  Minton,  L.  R.  2  C.  P.  543,  to  be  ineffective 
for  its  intended  purpose  (see  also  Chapman  v.  Gatcombe, 
2  New  Gases,  516,  as  to  tithes),  and  to  be,  therefore,  sur- 
plusage, and  was  frequently  omitted  (a).  The  section  has 
consequently  no  substantial  effect,  except  by  encouraging 
the  omission  of  a  superfluous  clause,  unless  it  should  be 
held  that  the  principle  of  the  decisions  referred  to  is  not 
applicable  to  it.  And  where  there  is  any  real  reason  to 
think  that  the  conveying  party  may  have  some  interest 
beyond  what  appears  in  the  deed,  general  words  sufficient 
to  convey  such  interest  should  be  added  (b). 

It  is  assumed  that  the  qualification  in  sub-sect.  2  will 
be  sufficient  to  prevent  the  implication  in  sub-sect.  1, 
extending  to  conveyances  which  are  within  the  interpre- 
tation of  that  word  in  sect.  2  (v.),  but  which  are  not 
intended  to  pass  the  whole  estate  of  the  conveying 
party,  as  for  instance,  to  leases. 

Section  64. — It  should  be  observed  that  this  section  is 
wider  in  its  terms  than  the  marginal  note  implies. 


XIII. — LoNO  Terms. 

Enlarjfement  SECTION  65. — The  terms  referred  to  in  this  section  are 
?oiigtems^into  fr^^nent  in  the  Southern  and  Western  Counties,  and  some 
fee  simple.        other  parts  of  England,  and  have  been  created  mostly 

(a)  It  has  not  been  inserted  in  any  of  the  precedents  in  the  8th  and 
subsequent  editions  of  this  work. 

(6)  A  form  for  this  purpose  ia  given  in  Prec.  IV.,  infra. 
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between  the  commencement  of  the  reign  of  Queen  Eliza- 
beth and  the  end  of  the  last  century.  Some  of  them  are 
mortgage  terms  of  which  the  equities  of  redemption  have 
been  barred  by  foreclosure,  or  by  the  Statutes  of  Limita- 
tion— others,  terms  created  and  sold  to  raise  portions 
and  other  charges — and  others,  terms  apparently  created 
on  sales,  probably  to  avoid  the  trouble  and  expense  of 
feoffments  with  hvery  of  seisin,  or  the  two  deeds  of  a 
lease  and  release.  The  older  deeds  of  creation  have 
mostly  perished,  and  the  evidences  of  the  deeds  are  the 
recitals  of,  or  reference  to,  them  in  later  existing  deeds. 
Until  the  abolition  of  fines  (3  &  4  Wm.  4,  c.  74)  and  of 
tortious  conveyances  (8  &  9  Vict.  c.  106,  s.  4),  persons 
possessed  of  these  terms  occasionally  acquired,  or 
attempted  to  acquire,  the  fee  simple  by  the  tortious 
operation  of  a  feoffment  and  fine,  or  of  a  feoffment 
alone,  but  the  process  (where  a  fine  was  used)  was 
expensive,  and  in  any  case  of  doubtful  efficacy  (see 
Sanders  on  Uses,  5th  ed.  vol.  ii.  pp.  21  et  seq.),  and 
since  the  last-mentioned  Act  has  become  impossible. 
The  existence  of  these  terms  is  a  great  evil  to  the  pro- 
prietors of  them,  because  the  lands  comprised  in  them 
are  mostly  mixed  with  freehold  lands,  and  frequently 
cannot  be  distinguished,  and  require  to  be  assigned  or 
bequeathed  by  separate  operative  parts  of  deeds  and 
vills,  and  on  intestacy  are  separated  from  the  freehold 
estates  to  which  they  belong. 

The  present  section  appears  to  be  generally  sufficient 
to  enable  persons  in  whom  such  terms  may  be  vested,  or 
who  are  otherwise  interested  in  them,  to  enlarge  them 
into  estates  in  fee  simple,  and  to  subject  such  estates  in 
fee  simple  (including  minerals)  to  the  limitations,  trusts, 
incmnbrances,  and  equities  of  the  terms  (a). 

It  should  be  noticed  that  where  land  held  for  a  term 
capable  of  enlargement  under  the  section  is  vested  in 

(a)  Seyeral  precedentfl  of  enlarging  deeds  under  the  section  will  be 
fc^irf  infrvu 
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trustees  upon  trusts  corresponding  as  far  as  possible  with 
the  limitations  of  settled  freehold  land,  and  the  term  has 
been  enlarged  under  the  section,  the  legal  estate  in  the 
land  so  held  will,  under  sub-sect.  3,  become  vested  in  the 
trustees,  who  ought,  under  sub-sect.  4,  to  convey  the  land 
to  the  uses  of  the  settlement. 

What  construction  should  be  put  upon  the  expression 
rent  having  no  money  value  seems  to  be  still  doubtful.  But 
it  would  seem  that  the  test  ought  to  be,  not  whether  any 
rent  is  reserved  in  money,  but  whether  the  rent  is  such  as 
would  have  any  value  to  a  purchaser,  or  (in  other  words) 
whether  the  reversion  could  be  sold.  See  Re  Chapman 
dt  Hohhs,  29  Ch.  U.  1007. 

Sub-sect.  6  removes  a  difficulty  as  to  working  mines, 
which  might  otherwise  arise  when  the  term  is  not  limited 
without  impeachment  of  waste,  or  where  it  is  uncertain 
whether  the  term  is  so  limited.  See  Elias  v.  Snawdon 
I^Late  Quarries  Co.^  4  App.  Cas.  454,  for  an  instance 
of  this. 

The  section  has  been  amended  by  sect.  11  of  the  Con- 
veyancing Act,  1882  (Appendix  V.,  infra)  y  excluding 
from  its  operation  terms  liable  to  be  determined  by 
re-entry  for  conditions  broken,  and  any  term  created  by 
sub-demise  out  of  a  superior  term  itself  incapable  of  being 
enlarged  into  a  fee  simple. 


XIV. — Adoption  of  Act. 

Protection  of  SECTION  66. — This  section  is  important  to  solicitors, 
solicUors  wid  chiefly  in  connection  with  covenants  for  title  (sect.  7), 
ing  this  Act.      since  a  solicitor  is  responsible  to  his  client  for  permitting 

him  unknowingly  to  enter  into  improper  covenants,  or  for 
not  securing  to  him  those  to  which  he  is  entitled  from  the 
other  party  (Dart,  V.  &  P.  6th  ed.  p.  614,  citing  as  to  the 
former  responsibility  Stannard  v.  Vllathorne^  10  Bing. 
491).      There  seems  to  be  no  reasonable  doubt  that  the 
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section  effectually  protects  from  all  responsibility  in  any 
Boeh  respect  a  solicitor  who,  on  any  of  the  conveyances 
mentioned  in  the  7th  section,  secures  to  his  client,  or 
pennits  his  client  to  enter  into,  the  covenants  or  covenant 
capable  of  being  implied  under  that  section  in  the  con- 
veyance to  which  he  is  a  party.  And  it  may  be  thought 
that  a  solicitor  relying  on  this  section  in  regard  to  such 
eoTenants  will  be  in  a  better  position  than  if  he  should 
insert  in  the  conveyance  express  covenants,  since  in  the 
fonner  case  he  would  not,  while  in  the  latter  case  he 
woold,  be  obliged  to  exercise  a  discretion  as  to  the  nature 
and  extent  of  the  covenants  to  be  inserted. 


XV. — Miscellaneous. 

Section  67. — There  can  be  no  doubt  that  this  section  Regulations 
is  sufficiently  wide  in  its  terms  to  render  unnecessary  any  ^^^^f"^ 
bpeeial  provisions  as  to  notice  in  instruments  incorporating 
any  part  of  the  Act.      Notices  are  required  or  authorised 
by  sects.  14,  20,  and  45,  q.  v.    As  a  general  rule  (it  may 
be  here  observed)  notices  required  by  an  Act  of  Parlia- 
ment to  be  given  need  not  be  personally  served,  unless  it 
be  so  expressly   directed  (Ex  parte  Portingell,    [1892] 
1Q.B.15). 

Section  68. — The  cumbrous  title  of  the  Act  referred  Statutory 
to  bad  always  been  stated  at  length  in  the  concluding    ^  ^^^  ^^* 
claose  of  declarations  under  the  Act. 


XVI. — Court — Procedure — Orders. 

SEcnoN  69. — This  section  seems  to  require  no  special  Regulations 

remark.    The  section  referred  to  of  the  Appellate  Juris-  paj^entf into 

^ttion  Act,  1876,  indicates  only  the  mode  in  which  rules  Court  and 

other  appli- 

ftre  to  be  framed.   As  to  sub-sect.  (3),  see  In  re  LUlivalVs  cations. 
Sda^ment  Trusts,  W.  N.  1882,  6 ;  30  W.  E.  243. 
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Orders  of 
Court  con- 
clusive. 


Section  70. — This  section  appears  to  render  Orders  of 
Court  made  before  or  on  or  after  the  1st  January,  1882, 
and  not  then  impeached,  absolutely  conclusive  (as  the 
marginal  note  implies  (a)),  as  against  purchasers  (defined 
in  sect.  2).  It  has  been  said  (b)  that  the  purchaser  is 
still  obliged  to  ascertain  whether  all  persons  in  exist- 
ence who  ought  to  be  parties  to  the  action  or  other  pro- 
ceeding appear  to  be  parties,  or  to  be  otherwise  bound, 
since  if  any  person  in  existence  be  not  a  party  or  other- 
wise bound,  it  is  not  a  question  of  jurisdiction,  concur- 
rence, consent,  service,  or  notice,  but  simply  that  his 
interest  is  not  aflfected  by  the  action  or  other  proceeding. 
But  in  In  re  Hall  Dare's  Contract,  21  Ch.  D.  41,  it 
was  held  that  the  section  is  applicable,  notwithstanding 
defects  appearing  on  the  face  of  the  Order  in  question. 
See  also  Mostyn  v.  Mostyn,  [1893]  3  Ch.  376. 


Repeal  of 
enactments  in 
Tart  III.  of 
second 
Schedule ; 

restriction  on 
all  repeals. 


XVII . EePB  AL9 . 

Section  71. — The  enactments  referred  to  are  Lord 
Brougham's  Act  of  1845  (c),  which  had  been  practically 
a  dead  letter;  and  those  parts  of  Lord  Granworth's  Act 
which  relate  to  mortgages  and  to  trustees  and  executors. 

The  restriction  imposed  by  sect.  2  on  repeals  applies 
not  only  to  the  enactments  mentioned  in  the  section,  but 
to  the  other  enactments  repealed  by  the  Act,  and  there 
seems  no  reason  to  doubt  that  the  repealed  Acts  continue 

{a)  It  was  said  by  Jessel,  M.R.,  in  In  re  Venour's  Settled  h'states, 
Venaur  v.  Sellon,  2  Ch.  D.  522,  that  marginal  notes  now  are  part  of 
an  Act,  and  may  be  looked  at  to  assist  its  constniction,  but  the  dictum 
appeal's  to  have  been  erroneous,  and  is  corrected  in  Sutton  v.  Sutton^ 
22  Ch.  D.  511  ;  see  also  Att.-Gen.  v.  Great  Eastern  Railway  Company , 
11  Ch.  D.  460,  461,  464,  affirmed  in  D.  P.  5  App.  Cas.  473,  without 
reference  to  the  question  ba  to  the  effect  of  marginal  notes.  As  to 
the  title  of  an  Act  see  also  per  Lopes,  L.J.,  in  Powell  v.  Kempton,  ifcci 
[1897]  2  Q.  B.  265. 

(h)  By  Mr.  Wolstenholrae. 

(c)  Mentioned  supra,  p.  25,  n.  (a). 


CONVEYANCING   AND   LAW   OF   PROPERTY   ACT,  1881.  77 

in  force  so  far  as  they  have  been  imported  into  any  deed 
or  act  before  the  1st  January,  1882 — thus  a  mortgagee 
under  such  a  deed  incorporating  the  power  of  sale  in 
Lord  Granworth's  Act  may  exercise  such  power  not- 
withstanding the  repeal  of  Part  II.  of  that  Act  (In  re 
Solomon  db  Meagher's  Contract,  40  Ch.  D.  508.) 

The  provision  referred  to  relating  to  sect.  40  of  the 
Settled  Estates  Act,  1877,  is  contained  in  sect.  70  of  the 
present  Act. 


XVIII. — Ibbland. 

Section  72  seems  to  require  no  remark. 

Section  73. — The  sections  referred  to  of  the  Vendor  Modifications 
and  Purchaser   Act,   1874   (Appendix  II.,  infra),  were  irefand°^ 
repealed  as  to  England  by  the  Land  Transfer  Act,  1875,  Death  of  bare 

*«        -I  ^  ^^  trustee  mtes- 

88, 48  and  129.  tate,  &c.,  37 

&  38  Vict, 
c.  78. 


OBSERVATIONS 

UPON 

COMPULSORY    REGISTRATION  OF   TITLE 
AND  DEALINGS  WITH  REGISTERED  LAND  AND 

CHARGES   UNDER    THE 

LAND  TRANSFER  ACTS,  1875  &  1897. 


Power  to  make      By  sect.   20   (1)   of    the  Land    Transfer  Act,   1897 

^So?^on    (60  &  61  Vict.  c.  65)  it  is  enacted  that  "Her  Majesty 

sale.  the  Queen  may  by  Order  in  Council  declare  as  regards 

any  county  or  part  of  a  county  mentioned  or  defined  in 

the  Order  that  on  and  after  a  day  specified  in  the  Order 

registration  of  title  to  land  is  to  be  compulsory  on  sale, 

and  thereupon  a  person  shall  not,  under  any  conveyance  on 

sale  executed  on  or  after  the  day  so  specified,  acquire  the 

legal  estate  in  any  freehold  land  in  that  county,  or  part  of 

a  county,  unless  or  until  he  is  registered  as  proprietor 

of  the  land."     The  expression  "  conveyance  or  sale  "  is 

defined  (sub-sect.  (2))  as  meaning  an  instrument  executed 

on  sale  by  virtue  whereof  there  is  conferred  or  completed 

a  title  under  which  an  application  for  registration  as  first 

proprietor  of  land  may  be  made  under  the  Land  Transfer 

Act,  1875  (38  &  39  Vict.  c.  87  :  see  sect.  5). 

Order  111  By  an  Order  in  Council  dated  the  18th  July,  1898, 

Council.  made  pursuant  to  the  above-mentioned  section  of  the 

Act  of  1897,  registration  of  title  is  made  compulsory  on 
sale  in  the  several  portions  of  the  county  of  London 
mentioned  in  the  first  column  of  the  Schedule  to  the 
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Order  on  and  after  the  respective  days  mentioned  in  the 
second  column,  the  Schedule  being  as  follows : — 


Portions  of  the  County. 


TVe  poiihes  of  Hampstead,  Saint  Pancras, 
Scmt  Marjlebone,  and  Saint  George's,  Han- 
over Square. 

Tliepazisbcsof  Shoreditch,  Bethnal  Green,  Mile 
End  Old  Town,  Wapping,  Saint  George*s- 
iii-tiie>£ast,  Shadwell,  Ratcliff,  Limehouse, 
Bov,  Bromley,  and  Poplar. 

The  remainder  of  the  county  (not  including  the 
otT  of  liondon)  north  of  the  centre  line  of 
the  Rircr  Thames,  except  North  Woolwich. 

Tk  itmaiiider  of  the  county,  not  including 
&e  cttT  of  liondon. 


Days  on  and  after  which 
Registration  of  Title  to  Land 
is  to  be  compulsory  on  Sale. 


Ist  November,  1898. 


Ist  March,  1899. 


TV  dty  of  JUmdon 


1st  October,  1899. 


Ist  January,  1900. 


Ist  July,  1900. 


By  a  subsequent  Order  in  Council  of  the  20th  October, 
1898,  it  was  declared  that  the  above-mentioned  Order  of 
the  18th  July,  1898,  should  be  read  and  take  effect  as 
if  instead  of  the  words  "  first  of  November,  1898,"  the 
words  "first  of  January,  1899,"  had  been  inserted  in 
the  Schedule  thereto. 

So  further  Order  in  Council  can  be  made  under 
the  section  except  as  to  a  county  or  part  of  a  county 
signifying  by  a  resolution  of  its  county  council  its  desire 
that  registration  of  title  shall  be  compulsorily  applied  to 
it,  and  in  any  case  no  further  order  is  to  be  made  for 
three  years  from  the  date  of  the  Order  of  the  18th  July, 
1898  (Act  of  1897,  sect.  20  (8)). 

The  above-mentioned  section  of  the  Act  of  1897  Application  to 
applies  in  terms  to  freehold  land  only.  But  sect.  22, 
sab-seet.  6  of  the  same  Act  authorised  provision  to  be 
ni&de  by  general  rules  under  sect.  Ill  of  the  Act  of 
1875  (which  gives  to  all  such  rules  the  force  of  an  Act 
of  Parliament)  "  for  "  (among  other  purposes)  "  applying 


leaseholds. 
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to  the  grant  of  leases  and  dealings  with  leasehold  land 
the  provisions  of  this  Act  with  respect  to  compulsory 
registration  " ;  and  by  the  Land  Transfer  Bules,  1898, 
dated  the  2nd  August,  1898  (which  came  into  operation 
on  the  Ist  November,  1898,  and  by  which  all  former 
rules  under  either  of  the  Acts  are  rescinded)  the 
operation  of  an  Order  in  Council  made  under  sub- 
sect.  (1)  of  sect.  20  of  the  Act  of  1897  is  extended  to 
sales  of  leasehold  as  well  as  of  freehold  land,  and  to 
grants  of  leases  and  under-leases  (rule  58) ;  and  it  is 
provided  by  rule  59  that  "the  effect  of  an  Order  so 
made  shall  be  that  as  regards  land  in  the  county  or  part 
of  a  county  comprised  in  the  Order  an  assignment  on 
sale  of  a  lease  or  under-lease  having  at  least  forty  years 
to  run  or  two  lives  yet  to  fall  in,  and  a  grant  of  a  lease 
or  under-lease  for  a  term  of  forty  years  or  more  or  for 
two  or  more  lives,  executed  after  the  day  specified  in  the 
Order  and  capable  of  registration,  shall  operate  only  as 
an  agreement,  and  shall  not  pass  any  legal  estate  to  the 
assignee  or  lessee  unless  or  until  he  is  registered  as 
proprietor  of  the  lease  or  under-lease." 

The  expressions  **  assignment  on  sale  "  and  "  grant  of 
a  lease  or  under-lease'*  in  rule  59  have  a  meaning 
corresponding  to  that  given  to  the  expression  **  convey- 
ance on  sale  "  by  sect.  20  (2)  of  the  Act  of  1897  (rule  60). 
The  procedure  with  regard  to  registration  of  title  to 
leasehold  is  assimilated  to  that  in  the  case  of  freehold, 
various  portions  of  the  Act  of  1875  being  repealed  for 
this  purpose  by  the  rules  (see  rules  43  and  57). 
How  far  It  is  to  be  observed  that  the  compulsory  provisions  of 

compulsory         ^jj^    ^^^    ^f     Iggy    ^pp^y    Qjjiy   jj^    ^jj^    ^^SO    of    Saies    of 

provisions  ^^  *^  *^ 

extend.  freeholds  and  of  assignments  on  sale  or  grants  of  leasehold 

interests  of  the  nature  mentioned  in  rule  59.  They 
have  no  application  in  other  cases,  e.g.,  on  a  voluntary 
conveyance  or  assignment,  a  mortgage,  or  a  devolution 
on  death.  It  is  also  expressly  enacted  by  sect.  24  (1) 
of   the  Act  of   1897  that  ^'  nothing  in  this  Act  shall 
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render  compulsory  the  registration  of  the  title  to  an 
iQcorporeal  hereditament,  or  to  mines  or  minerals  apart 
from  the  surface,  or  to  a  lease  having  less  than  forty 
years  to  run  or  two  lives  yet  to  fall  in,  or  to  an  undivided 
share  in  land,  or  to  freeholds  intermixed  and   indis- 
tiiigmshable  from  lands  of  other  tenure,  or  to  corporeal 
hereditaments  parcel  of  a  manor,  and  included  in  a  sale 
of  the  manor  as  such."    And  leasehold  land  held  under 
a   lease   containing    an    absolute    prohibition    against 
alienation  is  excluded  from  registration  by  sect.  11  of 
the  Act  of  1875.    Moreover,  there  is  no  compulsion  upon 
a  proprietor  to  register  more  than  a  ^'possessory  title," 
although  he  may,  if  he  chooses  and  his  title  is  satis- 
factory to  the  registrar,  be  registered  with  an  "  absolute" 
or  "qualified"  title  (Act  of  1897,  sect.  20(3) ;  and  for 
the  meaning  of  these  expressions,  see  the  Act  of  1875, 
fieets.  7,  8  and  9).     It  should  be  noticed,  too,  that  the 
word  "compulsory,"  as  used  in  sect.  20  (1)  of  the  Act 
of  1897,  is  inaccurate  and  somewhat  misleading.     There 
is  no  real  compulsion  to  register,  the  penalty  for  non- 
registration being  merely  loss  of  the  legal  estate,  which 
may  be  outstanding. 

It  is  proposed  in  the  following  observations  merely  to 
give  such  a  general  outline  of  the  scope  of  the  Acts  and 
the  procedure  under  the  rules  as  will  be  of  practical 
ittistance  to  solicitors  in  placing  land  upon  the  register 
in  districts  where  compulsory  registration  of  title  is  for 
the  time  being  in  force,  and  in  carrying  out  subsequent 
transactions  in  relation  to  such  land. 

The  rules  provide  (Part  I.)  that  the  Register  is  to  con-  The  Kegisier. 
fittt  of  three  portions,  called  respectively  the  Property 
Begister,  the  Proprietorship  Register,  and  the  Charges 
Begister  (rule  2).  The  Property  Register  is  to  contain 
kimleB)  the  description  of  the  land,  notes  relating  to  such 
liabilities,  rights,  and  interests  as  are  not  incumbrances 
^thin  the  meaning  of  the  Acts  (see  sect.  18  of  the  Act  of 
1W5,  as  amended  by  the  first  schedule  to  the  Act  of 

D.c.P.  6 


82  OBSERVATIONS    UPON 

1897)  and  a  statement  of  the  value  of  the  land.  The 
Proprietorship  Eegister  is  to  show  the  nature  of  the  title 
registered,  who  is  the  proprietor,  and  the  cautions,  inhibi- 
tions, and  restrictions  affecting  his  right  of  disposition 
(rule  6).  The  Charges  Register  is  to  disclose  the  incum- 
brances to  which  the  registered  land  is  subject  (rule  7). 


I. — First  Eegistration  of  Freehold  Land. 

wiio  may  From  the  definition  of  the  expression  "  conveyance  on 

^PRiyJo;  sale'^  used  in  sect.  20  (1)  of  the  Act  of  1897  (see  sub- 

registration.  ^   '  ^ 

sect.  (2)  of  that  section,  and  sect.  6  of  the  Act  of  1875), 
it  would  appear  that  a  person  who  has  entered  into  a 
contract  of  purchase,  but  has  not  taken  a  conveyance^ 
may  apply  for  registration.  The  effect  of  registration 
under  such  circumstances  is,  however,  not  clear.  It 
would  apparently  leave  the  legal  estate  outstanding  in 
the  vendor  (assuming  him  to  possess  it),  and  in  other 
respects  would  be  attended  by  great  inconvenience.  It 
is,  therefore,  assumed  that  a  purchaser  will  usually  take 
a  conveyance  before  applying  for  registration.  Where, 
however,  considerable  time  is  likely  to  elapse  between 
the  contract  and  completion,  or  for  any  other  reason  it 
may  seem  desirable,  the  purchaser  should  lodge  with 
the  registrar  a  caution  under  sect.  60  of  the  Act  of  1875 
(see  rules  74  to  77,  and  forms  11  and  12  in  the  first 
schedule  to  the  rules),  which  will  prevent  registration 
being  effected  on  the  application  of  any  other  person 
without  the  purchaser's  knowledge. 

It  should  be  further  observed  that  under  the  provisions 
of  sect.  5  of  the  Act  of  1875,  no  person  is  competent  to 
apply  for  registration  who  is  not  either  under  contract  to 
buy  (sub-sect.  1),  or  entitled  to  (sub-sect.  2),  or  capable 
of  disposing  of  (sub-sect.  3),  for  his  own  benefit  an 
estate  in  fee  simple  in  land,  whether  subject  or  not  to 
incumbrances.    Sub-sect.  (3),  however,  of  sect.  7  implies 
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that  a  person  may,  under  some  circumstances,  apply  for 
and  obtain  registration  who  is  not  entitled  for  his  own 
benefit.  And  sect.  68,  though  apparently  contemplating 
only  sales  by  trustees  through  the  medium  of  the 
registry,  does  in  terms  authorise  every  person  holding 
land  on  trust  for  sale,  and  every  trustee,  mortgagee,  or 
other  person  having  a  power  of  selling  land  (which  would 
include  a  tenant  for  life)  to  apply  for  registration, 
whether  an  immediate  sale  is  intended  or  not.  At  the 
land  registry  the  section  is  understood  to  confer  this 
aathority.  And  it  must  be  assumed  that  the  Order  in 
Council  of  the  18th  July,  1898,  above  referred  to,  applies 
to  persons  who  purchase  otherwise  than  for  their  own 
benefit,  or  at  least  to  persons  who,  though  not  purchasing 
for  their  own  benefit,  will  hold  the  land  after  completion 
of  the  purchase  on  trust  for  or  with  a  power  of  sale. 

A. — Posnessory  Title. 

Assuming  that  the  purchaser  has  taken  a  conveyance  Reffistration 
and  desires  to  be  registered  with  a  possessory  title  (Act  JiJie.^**^^^'^ 
of  1875,  sect.  8),  he  will  deliver  at  the  registry  an  applica- 
tion to  the  effect  of  form  1,  accompanied  by  his  con- 
veyance, and,  unless  the  conveyance  contains  them, 
sufficient  particulars,  by  plan  or  otherwise,  to  enable  the 
land  to  be  fully  identified  on  the  ordnance  map  (rule  17, 
in  which  purchaser  is  understood  to  mean  a  pmxhaser 
who  has  not  taken  a  conveyance).  This  map,  on  the 
largest  scale  published,  is  the  basis  of  all  registered 
descriptions  of  land  (rule  209).  It  is  not  necessary 
^rule  18),  and  it  is  conceived  that  it  will  not,  as  a  rule, 
lie  desirable  to  state  in  the  application  whether  the  land  is 
subject  to  any,  and,  if  any,  what  incumbrances,  or  liabili- 
ties, rights,  or  interests  of  the  nature  mentioned  in  sect.  18 
of  the  Act  of  1875  (as  amended  by  the  first  schedule 
to  the  Act  of  1897),  inasmuch  as  the  title  will  not  be 
investigated   by   the  registrar,   and    any  such   estates, 

6—2 
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rights,  or  interests  subsisting  or  capable  of  arising  at 
the  time  of  registration  will  be  entirely  unaffected  by 
registration  with  a  possessory  title,  whether  the  register 
contains  any  statement  of  or  reference  to  them  or  not 
(rule  18,  and  the  Act  of  1875,  sect.  8).  Where,  however, 
restrictive  covenants  exist  it  will  be  safer  probably  to 
mention  them.  The  applicant  must  produce  his  docu- 
ments of  title  to  be  marked  in  accordance  with  sect.  72 
of  the  Act  of  1875,  for  the  purpose  of  giving  notice  of 
the  fact  of  registration  to  persons  subsequently  dealing 
with  the  land ;  and  the  registrar  has  power  to  compel 
the  production  of  such  documents  where  they  are  in  the 
possession  of  other  persons,  and  the  applicant  is  entitled 
to  the  production  of  them  (see  sect.  71  of  the  Act  of 
1875).  The  registrar,  however,  is  empowered  by  rules  21 
and  22  (founded  upon  the  amendment  of  sect.  72  of  the 
Act  of  1875,  made  by  the  Act  of  1897,  first  schedule),  to 
relax  this  provision  where  the  deeds  are  numerous  or 
cannot  be  produced.  The  conveyance  left  with  the 
application  must  similarly  be  marked  with  notice  of 
registration  (rule  20).  Upon  completion  of  the  registra- 
tion a  land  certificate  in  form  61  is  delivered  to  the 
proprietor,  or  (at  his  option)  may  be  deposited  without 
cost  to  him,  in  the  registry  (rule  19,  Act  of  1897, 
sect.  8,  (4)  (iv.) ).  Registration  with  a  possessory  title 
is  the  simplest,  easiest,  and  cheapest  mode  of  registra- 
tion, and  it  is  apprehended  that  for  the  present,  at  any 
rate,  purchasers  will  in  almost  all  cases  be  advised  to 
apply  to  be  registered  in  the  first  instance  with  a  title  of 
this  description. 

B.— Absolute  Title. 

Hcgistration  If  the  purchaser  desires  to  register  with  an  absolute 

Witt  absolute    ^j^j^  ^^^^  ^j  jg^g^  ^^^^  ^^^  j^^  ^j^  ^^j.^^^.  ^^  ^j^^  registry 

an  application  to  the  effect  of  form  8,  accompanied  by 
(a)  (if  he  has  not  taken  a  conveyance)  the  consent  in 
writing  of  the  vendor  or  his  solicitor ;  (h)  an  abstract  of 
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title  in  the  usual  form,  together  with  all  sach  deeds  and 
documents  relating  to  the  title  as  the  applicant  has  in 
in  his  possession  or  under  his  control,  including  opinions 
of  comisel,  abstracts,  contracts  for  or  conditions  of  sale, 
requisitions,  replies  and  other  like  documents  in  regard 
to  the  title ;  and  (c)  a  list  of  the  tenants  and  occupiers  of 
the  land  (rules  25,  27  and  29).  Advertisements  of  the 
application  are  to  be  inserted  in  the  Lond<y)i  Gazette  and 
other  newspapers  (rule  82  and  form  4),  and  notices 
served  on  the  tenants  and  occupiers  and  any  other 
persons  whom  the  registrar  may  deem  necessary  (rule 
ft4).  The  title  will  be  examined  by  and  under  the 
superintendence  of  the  registrar,  who  may  refer  the 
examination  to  an  Examiner  of  Title  (see  rule  248),  or, 
where  the  title  has  been  fully  investigated  on  the  pur- 
chase, modify  the  examination  as  he  may  think  fit 
(rule  31,  and  see  sect.  17  of  the  Act  of  1875) ;  and  all 
objections  forthcoming  in  answer  to  the  advertisements 
or  otherwise,  are  to  be  heard  and  disposed  of  (rules  85 
to  87).  A  statutory  declaration  will  be  required  from  the 
applicant  and  his  solicitor  that  all  instruments  and  facts 
affecting  the  title  have  been  disclosed  (sect.  70  of  the 
Act  of  1875 ;  rule  41,  and  form  5),  and  the  documents  of 
title  are  to  be  marked  as  provided  by  sect.  72  of  the  Act 
of  1875.  Upon  the  completion  of  the  registration,  the 
land  certificate  (form  61)  will  be  delivered  to  the  pro- 
prietor, or  at  his  option  deposited  in  the  registry  (rule  89) 
and  the  documents  of  title  returned  to  him  (rule  88). 
I  poD  an  application  to  register  with  an  absolute  title,  it 
is  the  duty  of  the  registrar  to  make  inquiry  as  to  whether 
there  is  any  liability  to  succession  duty,  or  estate  duty, 
aod  if  any  exist  to  note  the  fact  on  the  register  (sect.  18 
ofthe  Act  of  1897;  rule  171,  and  form  50),  and  also  to 
note  on  the  register  the  facts  relating  to  the  ownership 
of  file  mines  and  minerals,  or  the  existence  of  liabilities 
And  rights  in  relation  thereto  (Act  of  1875,  sect.  18  (4) 
and  (5), as  amended  by  the  Act  of  1897 :  see  first  schedule, 
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and  rules  1  (4),  176  and  177).  And,  generally,  an  entry 
is  to  be  made  in  the  register  of  all  incumbrances,  and  all 
liabilities,  rights,  and  interests  of  the  nature  mentioned 
in  sect.  18  of  the  Act  of  1875,  as  amended  by  the  first 
schedule  to  the  Act  of  1897,  which  either  appear  on  the 
abstract  or  are  disclosed  bj^  the  applicant,  or  otherwise 
ascertained  in  the  course  of  the  investigation  of  the  title 
(rule  40),  the  intention  being  that  as  far  as  possible  the 
exact  condition  of  the  title  shall  appear  on  the  register, 
which,  however,  is  not  to  be  conclusive  as  to  matters 
which  are  not  incumbrances  (Act  of  1897,  sect.  16  (1)). 
It  may  further  be  mentioned  that  under  sect.  17  of  the 
Act  of  1875,  a  title  appearing  on  examination  to  be  a 
good  holding  title,  though  open  to  objection,  may  be 
approved  and  registered  as  absolute. 

Q,— Qualified  Title. 

Reristration  There  is  no  power  under  the  Acts  of  1875  and  1897,  or 

w^  qualified    ^j^^  rules,  to  apply  for  registration  with  a  qualified  title. 

But  where  application  is  made  for  registration  with  an 
absolute  title,  and  upon  the  examination  of  the  title  it 
appears  that  it  can  be  established  only  for  a  limited 
period,  or  subject  to  certain  reservations,  the  applicant 
may,  if  he  desires,  have  such  qualified  title  registered 
(Act  of  1875,  sect.  9;  rule  42).  The  registrar  is  to  frame 
the  proper  entries  for  the  register  with  the  approval  of 
the  applicant  (rule  42) ;  and  it  is  apprehended  that  they 
will  be  the  same  as  in  the  case  of  registration  with 
absolute  title,  with  the  exception  that  the  estates, 
rights,  and  interests  excluded  from  the  effect  of  the 
registration  will  be  particularly  described  (see  sect.  9 
of  the  Act  of  1875). 
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n. — ^FiRST  Kegistration  of  Leaseholp  Land. 

The  procedure  will  be  the  same,  in  general,  as  in  the  Registration  of 
case  of  freehold  land,  the  necessary  alterations  being  ^®^^°°^- 
made  in  the  form  of  application  (rule  43).     The  applica- 
tion must  be  accompanied  by  the  lease  when  in  the 
possession  or  under  the  control  of  the  applicant,  and  in 
other  cases  by  a  copy  of  it  (rule  44).     Application  may 
be  made  for  registration  with  absolute  or  with  possessory 
title  (rules  45,  47,  and  48) ;  but  in  order  to  registration 
with  an  absolute  title,  the  title  not  only  to  the  leasehold, 
but  also  to  the  freehold,  and  any  existing  intermediate 
lea£ehold,  must  be  approved  by  the  registrar  (rule  46). 
A  qualified  title  may  be  registered  (rule  49),  and  no  more 
than  a  qualified  title  can  be  registered  where  the  lease  or 
underlease  contains   a  prohibition   against  assignment 
without  licence  (rule  52).     Where  the  lease  affects  land 
already  registered,  notice  must  be  given  to  the  registered 
proprietor  of  the  land,  or  of  the  superior  lease  out  of 
which  the  lease  is  granted,  with  a  view  to  the  lease  being 
noted  against  the  title  to  the  freehold  or  superior  lease 
irule  53).     Terms  created  for  mortgage  purposes  are 
outside  the  scope  of  the  Acts  (sect.  11  of  the  Act  of  1875, 
as  amended  by  the  Act  of  1897,  first  schedule). 


in. — First  Begistration  Generally. 

A  few  points  in  connection  with    first   registration 
rBquire  special  mention : — 

<1.)  Upon  a  purchase  by  a  tenant  for  life  under  a  real  iiegistration  of 
property  settlement  in  exercise  of  his  power  under  the  '*®**^®^ 
settlement  or  the  Settled  Land  Act,  1882,  or  by  trustees 
of  such  a  settlement  in  exercise  of  a  power  to  invest  in 
l^d,  the  application  for  registration  may  (at  the  option 
of  the  tenant  for  life)  be  made  by,  and  the  registration 
be  in  the  names  of  either,  (1)  the  tenant  for  life,  (2)  the 
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trustees  of  the   settlement  having  powers   of  sale    (if 
any),  or  (3)  the  persons  (if  any)  in  whom  there  is  vested 
an  overriding  power  of  appointment  of  the  fee  simple 
(sect.  6  (1)  of  the  Act  of  1897).     The  expression  "  tenant 
for  life  "  in  sect.  6,  sub-sect.  1  of  the  Act  of  1897,  has 
(sub-sect.  10)  the  same  meaning  as  in  the  Settled  Land 
Acts,  1882  to   1890.     It  has   been  considered   that    a 
person  having  the  powers  of  a  tenant  for  life  within  the 
meaning  of  those  Acts  must  be  taken  to  be  included 
under  the  expression  "  tenant  for  life,"  in  the  Act   of 
1897 ;   but  probably  the  registration  of  such  a  person 
will  be  effected  under  sect.  68  of  the  Act  of  1875.    There 
seems  to  be  some  doubt  whether  a  person  nominated  by 
a  settlement  trustee  for  the  purposes  of  the  Settled  Land 
Acts,  and  having,  therefore,  under  sect.  60  of  the  Act  of 
1882,  a  power  of  sale  where  the  tenant  for  life  is  an 
infant,  but  not  an  express  power  of  sale,  can  be  registered 
under  sect.  6  (1)  of  the  Act  of  1897,  or  otherwise.  Where 
the  settlement  is  by  way  of  trust  for  sale  under  sect.  63 
of  the  Settled  Land  Act,  1882,  it  would  appear  that  the 
trustees  are  the  proper  persons  to  be  registered  (see 
sect.  68  of  the  Act  of  1875).     In  each  case  the  interests 
of  the  beneficiaries  under  the  settlement  are  to  be  pro- 
tected by  the  entry  in  the  register  of  restrictions  and 
inhibitions  for  the  purpose  of  preventing  the  registered 
proprietor  from  dealing  with  the  land  except  with  such 
consents  and  in  the  manner  required  or  authorised  by 
the  settlement  or  the  Settled  Land  Acts  (sect.  6  (2)  of 
the  Act  of  1897,  and  see  rules  69  to  71).     Forms  6  to  10 
in   the  first  schedule  to  the  rules  contain  restrictions 
and  inhibitions  which  may  be  adapted  to  the  circum- 
stances of  each  case.     Where  an  application  is  made  for 
registration  with  possessory  title,  the  proper  restriction 
.  is  to  be  left  with  the  application,  or  suflScient  information 
must  be  furnished  to  the  registrar  to  enable  him  to  frame 
it  (rule  69) ;  in  other  cases  the  registrar,  in  conjunction 
with  the  trustees  of  the  settlement  (if  any),  will  frame  the 
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proper  entry.    The  settlement,  or  a  copy  or  abstract  of  it, 
most  be  filed  in  the  registry  (rule  72). 

It  may  be  added  that  under  sect.  88  (3)  of  the  Act  of 
1875,  as  amended  by  the  Act  of  1897  (first  schedule),  an 
entry  may  be  made  on  the  register  on  the  occasion  of  the 
registry  of  two  or  more  persons  as  joint  proprietors,  to 
the  effect  that  when  the  number  of  such  proprietors  is 
redaeed  below  a  specified  number  no  registered  disposition 
shall  be  made  except  under  an  order  of  the  Court  or 
of  the  registrar  after  inquiry  into  the  title.  And  the 
registrar  is  to  make  such  an  entry  in  the  prescribed 
form  (form  52),  where  application  for  registration  is 
made  by  two  or  more  persons,  unless  it  is  shown  to  his 
satisfaction  that  the  applicants  are  entitled  for  their  own 
benefit,  or,  where  the  applicants  are  trustees,  that  a  sole 
surviving  trustee  has,  under  the  trust,  a  power  of 
disposition.  This  provision  will  afford  a  means  of 
additional  protection  to  cestuis  que  trust  where  trust 
estates  are  registered  in  the  names  of  trustees. 

(1)  \\Tiere  there  is  an  incumbrance  upon  the  land  Incumbrances 
at  the  time  of  its  first  registration,  the  owner  of  the  registration. 
mcnmbrance  may  if  he  chooses,  either  then,  or  sub- 
fcttjoently  with  notice  to  the  proprietor  of  the  land,  be 
registered  as  proprietor  of  the  incumbrance,  in  which 
case  the  incumbrance  may  afterwards  be  dealt  with  as  if 
it  had  originally  been  created  by  a  registered  charge 
'niles  121  to  123) ;  but  if  there  are  more  than  one  of 
such  incumbrances,  and  some  of  them  only  are  regis- 
*^,  their  relative  priorities  will  not  be  affected 
<nile  121).  If  such  an  incumbrance  is  not  registered, 
JWtice  of  it  will,  of  course,  appear  in  the  register,  at  any 
i^te  in  the  case  of  an  absolute  title. 

(3.)  Where  subsequently  to  the  pm'chase,  but  before  Disposition  of 
registration,  the  purchaser  has  disposed  of  the  land  by  [i^^^i^a 
^y  of  mortgage,  rule  78  provides  that  if  the  convey-  registration. 
^'W*  on   sale    and    the    mortgage    are    delivered    for 
titration  within  fourteen  days  after  the  date  of  the 
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Title  by 
possession. 


Land  situate 
in  register 
counties. 


conveyance,  the  mortgage  is  to  have  the  same  effect  as 
if  it  had  been  executed  subsequently  to  the  registration 
of  the  purchaser  as  proprietor  of  the  land.  The  eflfect 
of  this  rule  is  that  a  purchaser  may,  subject  to  the 
condition  mentioned  in  the  rule,  pass  the  legal  estate  to 
a  mortgagee  notwithstanding  sect.  20  (1)  of  the  Act  of 
1897.  The  rule  applies  also  to  leasehold  land.  Pre- 
sumably the  mortgagee  will  have  to  take  a  registered 
charge  upon  the  completion  of  the  registration  of  the 
purchaser's  title. 

(4.)  The  Acts  and  rules  contain  various  provisions  as 
to  the  registration  of  special  hereditaments,  €,g.y  Crown 
lands  (Act  of  1875,  sect.  65),  manors,  advowsons,  rents, 
tithes,  or  other  incorporeal  hereditaments,  and  mines 
and  minerals  severed  from  the  land  (Act  of  1875, 
sect.  82,  and  rules  61  to  66). 

(5.)  The  Act  of  1897  (sect.  12)  enacts  that  a  title 
shall  not  be  acquired  by  length  of  possession  as  against 
the  registered  proprietor,  and  that  such  proprietor  may 
at  any  time  make  an  entry  or  bring  an  action  to  recover 
possession;  but  a  person  who  would  but  for  the  Acts 
have  obtained  a  title  by  possession  to  registered  land 
may  apply  for  rectification  of  the  register  under 
sect.  95  of  the  Act  of  1875. 

(6.)  Land  situate  within  the  jurisdiction  of  a  local 
registry  becomes  exempt  from  such  jurisdiction  upon 
being  registered  under  the  Acts  (Act  of  1875,  sect.  127) ; 
but  the  exemption  does  not  extend  to  estates  and 
interests  excepted  from  the  effect  of  registration  under 
a  possessory  or  qualified  title,  or  to  an  unregistered 
reversion  on  a  registered  leasehold  title,  or  to  dealings 
with  incumbrances  created  prior  to  the  registration  of 
the  land  (Act  of  1897,  first  schedule),  which  accordingly 
will  continue  to  require  registration  in  the  local  registry. 
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r\'. — ^Dealings  with  Registered  Land. 
The  rales  prescribe  various  forms  of  instruments  of  Forms  of 

instrumen 
registration. 


transfer  and  charge  (see  the  first  schedule) ;   and  it  is  "'"^^^^^^^^^^^ 


apprehended  that  such  instruments  will  be  executed  in 
the   prescribed    forms    upon   sales   and    mortgages  of 
registered  land  by  the  registered  proprietor.     As,  how-  Necessity  in 
ever,  the  prescribed  forms  do  not  provide  for  a  great  con^mpora-^^ 
variety  of  matters  commonly  incident  to  transactions  of  neous  unregis- 
this  description,  it  is  clear  that,  in  all  but  the  simplest  ments. 
cases,  contemporaneous  imregistered  instruments  will  be 
necessary.     And  even  in  the  simplest  cases  it  will  be 
prudent  for  various  reasons  to  have  such  an  instrument. 
Thus,  a  transfer  of  freehold  land  in  the  prescribed  form 
would  not,  until  completed  by  registration,  pass  more 
than  a  life  estate;   and,  as  there  is  some  doubt  with 
respect  to  the  position  of  the  transferee  in  the  interval 
between  delivery  of  the  transfer  at  the  registry  (rules  160 
and  161)  and  completion  of  the  registration,  a  contem- 
poraneous assurance  passing  the  fee  will   be  desirable 
to  neutralise  the  effect  of  notice  during  that  interval 
of  previous  unregistered  dealings  (sect.  49  of  the  Act  of 
1875).    It  is  considered  that,  for  the  present  at  any  rate, 
these  contemporaneous  unregistered  instruments  ought 
to  be,  and  will  be,  assurances  precisely  or  nearly  the 
same  as  those  which  would  have  been  executed  if  the 
land  had   not   been   registered,  but  to  be   followed  of 
course  by  instruments  in  the  prescribed  forms.     It  may 
be  observed,  on  this  point,  that  the  forms  for  use  in  the 
Tftgistry  may  be  obtained  free  of  charge  (rule  266) ;  and 
that  where  instruments  not  intended  to  be  registered  are 
properly  stamped,   and  an   instrument  of   transfer  or 
charge  is  executed  solely  for  the  purpose  of  carrying  out 
on  the  register  the  transaction  effected  by  the  unregis- 
tered instrument,  the  registered  instrument  is  to  bear 
no  stamp  duty  (rule  164).     Moreover,  it  is  prescribed 
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(see  rules  107  and  146)  that  the  forms  are  to  be  followed 
as  closely  as  the  circumstances  will  allow,  and  that  no 
recitals  or  provisions  not  authorised  by  the  rules  or  the 
notes  to  the  forms  are  to  be  inserted ;  and  the  registrar 
has  a  general  control  over  the  form  and  contents  of 
instruments  intended  for  registration  (rules  147  and  149), 
It  is  also  worthy  of  mention  that  the  forms  do  not 
contemplate  the  implied  covenants  for  title  under  the 
Conveyancing  and  Law  of  Property  Act,  1881 ;  these 
covenants  may  be  introduced  (see  rule  148),  but  no 
reference  to  them  is  to  be  entered  in  the  register  (/&.)- 
Neither  do  they  appear  to  contemplate  any  acknowledg- 
ment by  a  vendor  or  mortgagor  of  the  receipt  of  the 
purchase  or  mortgage  money  (see  forms  14  and  39), 
or  any  acknowledgment  or  undertaking  as  to  title 
deeds.  And  it  is  provided  (rule  162)  that  instruments 
on  which  entries  in  the  register  are  founded  are  to  be 
retained  at  the  registry.  It  is  to  be*  observed  further 
that  there  are  many  classes  of  instruments  for  which 
the  Acts  and  rules  do  not  provide  at  all,  such,  for 
instance,  as  leases,  settlements,  wills,  an^  disentailing 
Title  on  sale  of  assurances.  The  evidence  of  title  which  may  be  required 
registered  land,  ^y  ^  purchaser  of  registered  land  is  specified  in  sect.  16 

of  the  Act  of  1897,  and  it  would  seem  that  on  a  sale  of 
registered  land  no  special  conditions  will,  as  a  general 
rule,  be  necessary,  except  as  to  the  title  subsistmg  at 
the  first  registration,  where  such  registration  is  of  a 
possessory  title  only. 

A. — Transfers. 

Forms  of  Forms  14  and  1 5  are  the  appropriate  forms  for  use  on 

transfer.  ordinary  sales  of  freehold  land  ;  the  requisite  variations 

where  mines  and  minerals  are  dealt  with  or  referred  to 

appearing  from  forms  23  to  28. 

Forms  16  to  22  are  prescribed  pursuant  to  sect.  6  (3) 

of  the  Act  of  1897,  and  are  for   use  in  the  case  of  a 
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toansfer  to  the  uses  of  a  settlement,  either  on  a  purchase 

with  capital  moneys  (forms  20  to  22),  or  on  a  settlement 

where  the  existing  proprietor  on  the  register  is  to  be  the 

tenant  for  life,  and  he  wishes  the  trustees  of  the  settlement, 

or  persons  having  an  overriding  power  of  appointment, 

to  be  registered  in  his  place  (forms  16  and  17),  or  where 

e&et  is  to  be  given  to  a  settlement  made  by  a  deceased 

registered  proprietor  in  his  lifetime,  but  not  completed 

by  transfer  at  his  death,  or  by  his  will  (forms  18  and  19). 

These  forms  must  be  read  in  conjunction  with  sect.  6  (1) 

and  (2)  of  the  Act  of  1897  ;  and  as  to  forms  18  and  19 

with  Part  I.  of  that  Act,  by  virtue  of  which  real  estate 

devolves  upon  the  personal  representatives  or  represen- 

Utive  of  a  deceased  owner.     The  proper  inhibitions  and 

restrictions  are  to  be  added  (see  sect.  6  (2)  and  (8)  of  the 

Act  of  1897,  rule  81,  and  forms  16  to  22). 

The  form  for  use  on  a  sale  by  a  mortgagor  and  mort- 
gagee is  form  45  (rule  127) ;  on  a  sale  by  a  mortgagee 
ander  his  power  of  sale,  form  29  (rule  90) ;  and  on  a  sale 
of  leaseholds,  form  80  (rules  85  and  91).  On  a  convey- 
ance to  a  company  or  corporation,  the  appropriate  form 
is  form  31,  a  reference  to  the  licence  in  mortmain  or 
Btatate  enabling  the  corporation  to  acquire  or  hold  the 
land  being  required  (see  rule  95) ;  and  on  a  conveyance 
for  charitable  uses  form  82,  a  reference  to  the  statute 
or  other  authority  under  which  the  transfer  is  made 
bebg  requisite  (see  rule  96).  And  where  any  right  of 
pre-emption,  or  reverter,  or  restriction  on  alienation 
^t8  in  either  of  these  cases,  notice  of  it  is  to  be 
entered  (rule  97).  A  transfer  of  land  in  consideration 
of  a  rent  may  be  made  in  any  form  legally  sufficient  for 
the  purpose  of  which  the  registrar  may  approve.  The 
traofiferee  will  be  registered  as  the  proprietor  of  the 
land,  and  the  rent  entered  in  the  Charges  Begister  as 
an  ineombrance  (rule  88).  Where  land  is  transferred 
to  which  restrictive  conditions  have  been  or  are  to  be 
^umexed  under  sect.  84  of  the  Act  of  1875,  as,  e.g.,  on 
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a  building  scheme,  form  86  is  prescribed;  and  on  an 
exchange  or  partition,  forms  87  and  38  respectively  (see 
rules  102  to  105),  Where  the  right  to  transfer  becomes 
vested  in  some  other  person  than  the  registered  pro- 
prietor by  the  operation  of  a  statute  or  statutory  power 
{e.g.,  under  the  Lands  Clauses  Act),  or  an  order  of  the 
Court,  and  the  registered  proprietor  refuses  to  transfer, 
or  there  is  diflficulty  in  obtaining  a  transfer  by  him,  the 
registrar  is  empowered  by  rule  101  to  correct  the  register. 
This  rule  will  probably  apply  where  a  vesting  declaration 
has  been  made  in  an  appointment  of  new  trustees.  For 
the  effect  of  a  transfer  for  valuable  consideration  of  free- 
holds, registered  with  absolute,  qualified,  and  possessory 
titles  respectively,  see  the  Act  of  1875,  sects.  80,  81,  and 
32 ;  and  where  the  transfer  is  voluntary,  sect.  83.  For 
the  effect  in  the  case  of  leaseholds,  see  rules  92  and  93, 
and  the  Act  of  1875,  sects.  85  and  38. 

B. — Charges. 

Fonnsot  On  a  charge  by  the  registered  proprietor,  forms  39 

charge.  ^^  4^  ^^^^  ^^  ^^  ^g^j  f^^i^^  jQg  ^  jqqj      ^^  exception 

is  made  as  regards  mortgages  to  building  societies,  which 
are  entitled  to  registration  if  made  in  accordance  with 
the  rules  of  the  society  (sect.  9  (8)  of  the  Act  of  1897). 
On  a  transfer  of  a  charge  form  44,  and  on  a  re-conveyance 
or  discharge  form  43  is  prescribed.  Prima  facie  registered 
charges  rank  as  between  themselves  in  the  order  of  entry 
on  the  register,  and  not  of  creation  (Act  of  1875,  sect.  28). 
Where  the  proprietor  of  the  charge  has  not  the  usual 
rights  and  remedies  of  a  mortgagee  (see  the  Act  of  1875, 
sects.  28  to  27,  and  the  Act  of  1897,  sect.  9  (2) ),  or  if 
the  primd  facie  order  of  priority  is  not  to  obtain,  the 
registered  instrument  is  to  show  the  facts,  and  notice 
of  them  is  to  be  entered  on  the  register  (rule  106,  and  see 
form  39).  And  where  a  person  obtains  a  charge  which 
has  priority  by  statute  over  earlier  charges  on  the  same 
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land,  he  must  register  it  with  an  entry  in  the  register  of 
a  claim  to  priority  (rule  118).  The  registered  proprietor 
of  a  charge  or  incambrance  may  sub-charge  the  same  in 
the  same  manner  as  a  registered  proprietor  of  land  can 
charge  the  land  (see  rule  124).  A  certificate  of  charge 
(form  62)  is  to  be  issued  to  a  registered  proprietor  of  a 
charge  (rule  126).  And  land  certificates  and  certificates 
of  charge  may  be  deposited  as  security  for  money : 
provision  being  made  for  the  protection  of  the  depositee 
by  means  of  notice  of  deposit  to  be  given  to  the  registrar, 
and  to  have  the  efTect  of  a  caution  under  sect.  58  of  the 
Act  of  1875  (see  rules  200  to  202). 

Where  a  proprietor  of  a  registered  charge  obtains  an 
order  for  foreclosure  absolute,  he  will  be  registered  as 
proprietor  (subject  to  prior  charges)  of  the  land  in  which 
the  equity  of  redemption  is  foreclosed  on  production  to 
the  registrar  of  the  order  or  an  office  copy  (rule  110). 

C. — Transmission  of  Land  and  Charges  on  Death 

or  Bankruptcy. 

Upon  the  death  of  a  sole  (or  sole  surviving)  registered  Transmisaion 
proprietor  of  land,  or  a  charge,  it  may  be  desirable  for  ^"  ^®**^' 
purposes  of  administration  that  his  personal  representa- 
tired  should  be  registered  in  his  place  (see  the  Act  of 
1897,  sect.  1).  Upon  production  of  the  probate  or  letters 
ii  administration,  the  registrar  is  to  make  the  proper 
alteration  in  the  register  (rule  128).  The  personal 
representative  will  be  described  therein  as  "  Executor  (or 
administrator)  of  deceased,*'  and  if  an  executrix 

or  administratrix  is  a  married  woman  that  fact  will  be 
stated  (rule  128) ;  this  latter  provision  having  reference, 
probably,  to  the  case  of  Re  Harkness  dc  AUsopp's  Con- 
tra^, [1896]  2  Ch.  858.  But  where  the  personal  repre- 
sentative has  given  the  assent  or  made  the  conveyance 
referred  to  in  sect.  3  (1)  of  the  Act  of  1897,  or  made 
SQch  appropriation  as  is  mentioned  in  sect.  4,  the  transfer 
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on  the  register  will  be  eflfected  without  the  previous 
registration  of  the  personal  representative  (see  Act  of 
1897,  sect.  9  (6),  and  rules  180  and  153).  Forms  of 
assent  or  appropriation  must  be  executed  by  the  per- 
sonal representative  (see  forms  46  and  47).  And  it  is 
conceived  that  in  like  manner  a  personal  representative 
may  sell  the  land  or  charge  in  the  com'se  of  his  admin- 
istration of  the  estate,  and  transfer  to  the  purchaser 
without  previous  registration  (see  the  Act  of  1897, 
8.  9  (6)). 

Where  a  settlement  is  created  by  the  will  of  a  registered 
proprietor,  or  arises  in  consequence  of  his  death  (e./?., 
where  a  tenancy  by  the  curtesy  arises),  the  personal 
representative  must  at  the  proper  time  (?.(?.,  apparently 
when  the  estate  has  been  wound  up)  apply  for  the  regis- 
tration in  the  place  of  the  deceased  proprietor  of  a  person 
entitled  to  be  registered  in  accordance  with  sect.  6  (5) 
and  (1)  of  the  Act  of  1897,  and  for  the  proper  restrictions 
and  inhibitions  to  be  entered  in  the  register  (//>.,  and 
rule  131).  And  where  the  deceased  proprietor  was  a 
tenant  for  life,  registered  pursuant  to  sect.  6  (1)  of  the 
Act  of  1897,  it  is  the  duty  of  the  trustees  of  the  settle- 
ment (if  any)  to  apply  for  the  registration  of  a  successor 
under  the  settlement,  with  the  proper  restrictions  and 
inhibitions  (if  any)  (sect.  6  (4) ).  They  and  their  solicitor 
must  make  a  statutory  declaration  as  to  the  state  of  the 
settlement,  and  that  the  proper  restrictions  and  inhibi- 
tions are  those  applied  for,  or  that  none  are  wanted 
(rule  132).  And  the  registrar  may  require  a  certificate 
of  counsel  in  support  of  the  declaration  (rule  133).  But 
where  the  declaration  and  certificate  (if  required)  are  pro- 
duced, production  of  the  settlement  or  further  evidence 
is  not  to  be  required  (rule  134).  If  there  are  no  trustees 
of  the  settlement,  or  they  neglect  to  make  the  application, 
any  person  interested  under  the  settlement  may  apply 
for  the  registration  of  a  new  proprietor,  in  which  case 
the  registrar  will  frame  the  proper  entries  (rule  135). 
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It  is  conceived  that  as  a  general  rule  trustees  should 
be  protected  by  the  settlement  from  liability  for  not 
making  these  applications.  Upon  the  death  of  one  of 
several  joint  proprietors,  the  survivors  should  apply  for 
tii6  withdrawal  of  his  name,  with  proper  evidence  of  his 
death  (rule  186). 

Upon  the  bankruptcy  of  the  registered  proprietor  of  Transimssion 
land,  or  a  charge,  the  Official  Receiver  will  probably 
lodge  a  caution  under  sect.  53  of  the  Act  of  1875,  and 
is  entitled  to  be  registered  in  the  place  of  the  bankrupt 
on.  production  of  a  certificate  signed  by  the  Official 
Beceiver  that  the  land  or  charge  is  part  of  the  property 
of  the  bankrupt  divisible  among  his  creditors  (Act  of 
1875,  sect.  43,  rule  138).  Provision  is  made  by  the 
rules  for  the  displacement  of  the  Official  Beceiver  by  a 
trustee  in  bankruptcy  subsequently  appomted,  and  for 
the  registration  of  the  trustee  where  the  Official  Beceiver 
bas  not  been  registered  (rules  139,  140),  and  for  the 
snbetitution  of  the  Official  Beceiver,  or  a  new  trustee, 
Qixm  a  registered  trustee  vacating  his  office  by  death, 
removal,  or  otherwise  (rules  137  and  143). 


T.  Unbegistebed  Dealings  with  Begistered  Land 

OR  Charges. 

• 

The  registered  proprietor  alone  is  entitled  to  transfer  Unre^tered 
«  charge  registered  land  by  a  registered  disposition ;  but 
subject  to  this  paramount  right  any  person,  whether  the 
registered  proprietor  or  not,  having  a  sufficient  estate  or 
interest  may  create  estates  and  interests  in  the  land  in 
Ae  same  manner  as  he  might  do  if  the  land  were  not 
registered  (Act  of  1875,  sect.  49).    And  registered  charges 
are  in  the  same  position  (ib.).    Where   an   estate  or  Notices  and 
interest   is    so  created    otherwise    than    by  registered  ^*^^*''"- 
dispoeition,  the  owner  of  such  estate  or  interest  may 
protect   it    from    being  impaired    by  any  act  of    the 
registered  proprietor,  by  causing  to  be  entered  on  the 

D.c.P.  7 
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register  a  notice  or  caution  or  other  entry  restricting  the 
power  of  disposition  of  the  registered  proprietor  (Act  of 
1875,  sect.  49).  E.g.,  where  the  registered  proprietor  or 
other  person  having  power  to  do  so  (e.g.,  a  tenant  for 
life,  where  the  trustees  of  the  settlement  are  registered), 
grants  a  lease  or  agreement  for  a  lease  for  a  life  or 
lives,  or  a  term  exceeding  twenty-one  years,  or  for  a  less 
estate  where  there  is  no  occupation  under  the  lease  or 
agreement,  the  lessee  or  any  other  person  interested  in 
the  lease  or  agreement  may  apply  for  notice  to  be 
entered  on  the  register  (Act  of  1875,  sect.  50).  The 
application  must  be  accompanied  by  the  lease  or 
agreement,  and  a  copy  thereof,  and  of  the  plan  (if  any) 
thereon,  and  with  the  written  consent  of  the  registered 
proprietor  of  the  freehold  or  of  the  superior  lease  out  of 
which  the  lease  or  agreement  is  derived  (rules  166  to 
169).  Where,  however,  the  lease  requires  registration, 
the  consent  of  the  proprietor  of  the  freehold  or  superior 
lease  will  not  be  necessary,  inasmuch  as  notice  will  be 
entered  against  the  title  to  the  freehold  or  superior  lease 
under  rule  53.  It  is  conceived  that  in  all  cases  of 
leases  or  agreements  for  leases  not  coming  within 
sect.  18  of  the  Act  of  1875  and  not  registered,  notice 
should  be  entered  under  rules  166  to  169.  The 
registration  of  the  notice  operates  to  make  the  lease  or 
agreement  an  incumbrance  as  against  the  registered 
proprietor  and  persons  deriving  title  through  him, 
excepting  proprietors  of  incumbrances  registered  prior 
to  the  registration  of  the  notice  (Act  of  1875,  sect.  50). 

Upon  the  determination  of  a  lease  so  noted  in  the 
register  by  effluxion  of  time  or  falUng  in  of  the  last  life, 
the  fact  may  be  notified  on  the  register  on  the  application 
of  any  person  interested  upon  proper  evidence  being  pro- 
duced, and  (where  the  lease  has  been  registered)  notice 
being  given  to  the  registered  proprietor  (rules  181,  182). 
Where  such  a  lease  expires  in  any  other  way,  e.g.,  by 
surrender  or  re-entry,  the  registrar  is  to  inquire  into 
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the  beneficial  interests  in  the  title  before  cancelling 
the  notice  of  the  lease  (rule  188).  Similarly,  an  estate 
in  dower  or  by  the  curtesy  may  be  protected  by  notice. 
The  application  should  be  in  form  49,  accompanied  by 
the  proper  evidence  of  title.  It  will  also  often  be 
prudent  to  have  notice  entered  on  the  creation  of  a  right 
o!  way  or  other  easement  affecting  the  land  (see  sect.  18 
of  the  Act  of  1875,  as  amended  by  the  Act  of  1897  (first 
sehedole)  and  rule  178).  And,  generally,  any  person  CautioM 
becoming  interested  in  registered  land  or  a  charge  under  ^^®^  y- 
an  unregistered  instrument  or  otherwise  {e.g.,  a  judgment 
creditor)  may  lodge  a  caution  (form  53)  under  sect.  53  of 
the  Act  of  1875,  restraining  dealing  with  such  land  or 
charge  on  the  part  of  the  registered  proprietor  without 
notice  to  the  cautioner  (rules  188  to  193,  form  of  notice, 
fcrm  54,  and  of  statutory  declaration  in  support  of 
ttntion,  form  12),  subject  to  liability  to  pay  compensation 
for  damage  sustained  by  the  caution  being  lodged  with- 
out reasonable  cause  (Act  of  1875,  sect.  56).  In  like  Inhibitions, 
manner  further  dealings  with  registered  land  or  charges 
may  be  inhibited  until  further  order  or  entry  under 
sect.  57  of  the  Act  of  1875,  on  application  to  the  Court  or 
the  registrar,  supported  by  statutory  declaration  by  the 
applicant  (rules  194,  195).  And  by  sect.  58  of  the  Act  Restrictions. 
of  1875,  a  registered  proprietor  is  authorised  to  place 
rKtrictions  upon  his  own  power  of  transferring  or 
charging  the  land  (rule  196).  These  sections  and  rules 
afford  the  means  by  which  a  mortgage  of  registered  land 
for  a  term  will  be  protected,  inasmuch  as  terms  created  for 
mortgage  purposes  are  not  leases  within  the  meaning  of 
«ct.  11  of  the  Act  of  1875  (see  first  schedule  to  Act  of 
IW).  They  will  be  of  assistance  also  upon  purchases  of 
life  mterests  and  remainders  or  reversions  in  settled 
Iwid,  all  of  which  are  apparently  incapable  of  direct 
i^tration,  and  can  only  be  protected  by  entries  in  the 
r^pater  under  sect.  49  of  the  Act  of  1875.  Where  the 
land  is  not  registered  but  is  situate  in  a  compulsory 

7—2 


100 


Married 
women  and 
persons  under 
diBability. 


Decision  of 

questions 

arising. 


THE  LAND  TRANSFER  ACTS,  1875  &  1897. 

district,  it  will  be  prudent  for  a  purchaser  of  such 
partial  interests  to  lodge  a  caution  against  first  registra- 
tion under  sect.  60  of  the  Act  of  1875  (see  rules  74  to 
77,  and  forms  11  and  12).  It  would  appear  that  the 
compulsory  provisions  of  the  Act  of  1897  do  not  apply  to 
purchases  of  this  nature. 

The  Act  of  1875  contains,  it  should  be  observed, 
special  provisions  as  to  proceedings  under  the  Acts  by 
or  on  behalf  of  married  women  and  persons  under 
disability  (sects.  87  and  88). 

And,  lastly,  it  may  be  mentioned  that  in  all  formal 
matters  the  decision  of  the  registrar  is  to  be  final, 
unless  the  registrar  or  the  Court  gives  leave  to  appeal 
(rule  281) ;  but  in  other  cases  any  question  arising  in 
connection  with  registration  of  title  or  dealings  with 
registered  land  or  charges,  or  the  entries  to  be  made  in 
the  register,  are  to  be  decided  by  the  registrar,  subject  to 
an  appeal  to  the  Chancery  Division  of  the  High 
Court  (rule  232). 


PRECEDENTS. 


C0ittracts  Btih  danhitians  at  ^ak* 


I. 

Contract  for  the  Sale  of  Frheholds  witliout  special      Prbcbdbnt 

Conditions  (a).  — L 

^  FOR  8ALB   OF 

Aii    AGRBBMBNT    made  the  day   of  ,   18 — ,  fR^'HOLDs. 

BETWEBN  A.  of,  &c.  [vetidor],  of  the  one  part,  and  B.  of,  Parties. 

te.  [purchasei'l  of  the  other  part.     The  said  A.  will  sell,  ^JJ^^*  ^"^^ 

tnd  the  said  B.  will  purchase,  the  fee  simple  in  possession  purchase. 

free  from  incumbrances  of  all  that  [parcels]  for  the  sum  Parcels. 

of  £ ,  whereof  £ shall  be  paid  immediately  on  the  Price  and  mode 

execution  of  these  presents,  and  the  residue  on  the ^  paymen  . 

d^y  of next,  at  the  office  of ,  when  the  purchase 

shall  be  completed.     The  vendor  shall,  within days  Vendor  to 

from  the  date  hereof,  deliver  to  the  purchaser's  solicitors  absSSct^of  hU 

an  abstract  of  his  title  to  the  premises.     Upon  payment  ^^^^ 

of  the  said  sum  of  Jd at  the  office  aforesaid,  the  vendor  f ^,^  "^^*^ 

'  a  conveyance. 

^  all  other  necessary  parties  (if  any)  will  execute  a 
proper  assurance  of  the  premises  to  the  purchaser,  such 
tttorance  to  be  prepared  by  and  at  the  expense  of  the 
potfaaser,  and  to  be  left  by  him  at  the  office  aforesaid  not 
lesB  than days  before  the  said day  of . 

»  Thu  tgreement  will,  of  course,  be  subject  to  the  statutory 
^pnlatioDs  noticed  in  the  first  note  to  the  next  Precedent. 
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PiiBCEDKNT    The  POSSESSION  will  be  retained  (a)  by  the  vendor  down 

'_         to  the  said day  of ,  and  as  from  that  day  all  out- 

poR  SALE  OF   goings  shall  be  discharged,  and  the  possession  taken  by 

_ L  the' purchaser,  and  such  outgoings  shall,  if  necessary,  be 

tain  ^sseJkm  apportioned  between  the  vendor  and  purchaser.  If  from 
tni  day  fixed     any  cause  whatever  the  purchase  shall  not  be  completed 

for  completion.  , ,  . ,  ,  /■  , .  ,  i     ^i 

Purchaser  to      ^^  ^       ^       »  purchaser  shall  pay 

pay  interest  on  interest  at  the  rate  of  £ per  cent,  per  annum  on  the 

nl^ne^^  a»e-  m^p^j^j  purchasQ-money  from  that  day  until  the  completion 
Errors  not  to  of  the  purchase.  No  ERROR,  mis-statement,  or  omission 
annul  the  sale.  [^  ^y^Q  description  of  the  property  shall  annul  the  sale ; 
Compensation  BUT  COMPENSATION  shall  be  allowed  or  given  as  the  case 
arWtra^ton^  ^^  ^*y  require,  and  shall  be  settled  by  two  arbitrators,  one 

to  be  named  by  the  vendor  and  the  other  by  the  pur- 
chaser, or  by  an  umpire  to  be  appointed  by  the  arbitrators 
before  they  enter  upon  the  reference,  and  the  decision  of 
such  arbitrators,  or  their  umpire  if  they  disagree,  shall 
be  final  (h).    In  witness,  &c. 

(a)  Or,  if  the  premises  be  not  in  hand,   "  the  rents  will  be 

received." 

(6)  This  agreement,  being  intended  to  be  followed  by  a  convey- 
ance, should  (it  is  thought)  bear  a  6(2.  and  not  an  ad  valorem  stamp. 
See  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  59  ;  and  as  to  that 
section  generally,  West  London  Syndicate  v.  Inland  Revenue  Com- 
missionerSf  [1898]  1  Q.  B.  226  ;  on  appeal,  lb.  2  Q.  B.  507  ;  Farmer 
dc  Co,  V.  Inland  Revenue  Commissioners,  [1898]  2  Q.  B.  141. 
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II,  Pbecedbnt 

II. 

Contract  for   the  Sale    of  Freeholds,  Copyholds,  or   ^qj^"^^  op 
Leaseholds  with  Stipulatio-ns  similar  to  those  used  on     prebholds. 
a  Sale  by  Attction.     The  clauses  of  this  Agreeinent  may 
he  used  as  Conditions  of  Sale  with  the  modifications 
given  in  the  notes  (a) . 

1.  Ax    AGREEMENT,    made   the   day   of ,    18 — ,    Parties. 

Between  A.  of,  &c.  [vendor],  of  the  one  part,  and  B.  of, 
&e.  [purchaser],  of  the  other  part. 
2.  The  said  A.  will  sell,  and  the  said  B.  will  purchase,  Agreement  for 

at  the  price  of  £ ,  the  fee  simple  in  possession  [if  ^^' 

cop^holdy  customary  fee  simple  in  possession]  free  from 

(a)  In  framing  agreements  for  sale,  and  conditions  of  sale,  the 
piOTiiions  of  the  V.  and  P.  Act,  1874  (App.  II.  infra),  and 
the  ConT.  Act,  1881  (App.  IV.  infra),  must  be  borne  in  mind. 
Tbe  seeond  rule  of  sect  2  of  the  former  Act  makes  recitals  and 
ftatemeDti  in  instruments  twenty  years  old  at  the  date  of  the 
coatnct  arailable  as  evidence,  and  the  provision  to  the  like  effect 
(tlfeoQgh  more  extensive)  usually  inserted  in  contracts  for  sale  of 
ical  estate  may  generally  be  dispensed  with,  and  has  been  omitted 
io  this  and  several  preceding  editions.  The  provisions  in  the 
tliiid,  fourth,  and  fifth  rules  of  the  same  section  render  unneces- 
■wy,  ill  ample  cases,  provisions  as  to  the  retainer,  and  production, 
of  titlenleeds.  Sub-sect.  3  of  sect.  3  of  the  latter  Act  renders 
VBotetBUTT  (except  in  very  special  cases)  the  clause  formerly  usual 
pittlodiDg  the  purchaser  from  inquiring  into  the  title  prior  to  the 
■tipolated  commencement ;  and  sub-sect.  6  of  the  same  section  throws 
iipcn  the  purchaser  the  expenses  of  verifying  the  title,  which  had 
pnioasly,  under  an  open  contract,  fallen  upon  the  vendor,  but 
vkieh,  as  a  rule,  it  was  expre.ssly  stipulated  that  the  purchaser 
*boiJd  bear.  Sub-sects.  1,  4,  and  5  of  the  same  section,  together 
vi^  the  second  rule  of  sect.  2  of  the  former  Act,  in  effect  oblige  a 
puthsser  of  leaseholds  for  years  to  assume,  on  production  of  a 
nedpt  for  the  last  payment  of  rent,  that  the  lease  or  sub-lease  was 
v^  created  and  is  subsisting,  and  do  away  with  the  necessity  for 
tbe  corresponding  stipulations  which  had  been  required  in  contracts 
■od  conditions  of  sale  of  leaseholds.  See  also  sect.  4  of  the  Conv. 
A«t,  1882  (App.  v.,  infra),  which  provides  that  a  contract  for  a  lease 
voder  a  power  shall  not  form  part  of  the  title  to  the  lease. 
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Precedsnt 

II. 


FOR  BALE  OF 
FREBHOLB8. 


Parcels. 


Fixtures  and 
timber  to  be 
taken  at  a 
valuation;  or 
at  their  fair 
value. 


incumbrances  of  all  that  [copyhold]  messuage  or  farm- 
house and  farm  called Farm,  in  the  parish  of , 

in  the  county  of ,  containing acres  or  there- 
abouts, now  in  the  occupation  of ,  the  particulars 

whereof  are  specified  in  the  schedule  hereto  [(/*  leasehold^ 

all  that  messuage  No. X.  Street,  in  the  parish  of  Y., 

in  the  county  of  Z.,  held  by  the  vendor  under  an  inden- 
ture of  lease  dated  the day  of for  the  residue 

of  the  term  of years,  from  the day  of ,  at 

the  yearly  rent  of ,  and  under  and  subject  to  the 

covenants  by  the  lessee  and  conditions  therein  contained ; 
if  registered,  being  [part  of]  the  lands  and  hereditaments 

registered  in  the  district  of, ,  and  parish  of , 

under  the  title  No. ]  (a). 

3.  The  fixtures  [if  leasehold,  tenant's  fixtures]  and 
the  timber  and  other  trees  down  to  the  value  of  one 
shilling  per  stick  on  the  premises  (b)  shall  be  paid  for  by 

(a)  In  adapting  these  clauses  as  conditions  of  sale,  the  two  first 
clauses  ^vill  be  omitted.  The  description  of  the  property  will  be 
given  in  the  Particulars,  and  the  following  conditions  will  be  sub- 
stituted for  the  clauses  omitted  : — 

'^  1.  No  PERSON  shall  at  any  bidding  advance  less  than 

£ ,  and  no  bidding  shall  be  retracted.     The  highest 

bidder  shall  be  the  purchaser,  subject  to  [a  reserved  bid- 
ding, and  to]  the  right  which  the  vendor  hereby  reserves 
to  bid  by  his  agent  or  agents  as  often  as  he  or  they  please. 
If  any  dispute  arise  respecting  a  bidding,  the  property 
shall  be  put  up  again  and  resold. 

''  2.  The  purchaser  shall  immediately  after  the  sale  pay 

a  deposit  of per  cent,  of  his  purchase-money  into 

the  hands  of  [the  auctioneer],  and  sign  the  subjoined 
agreement." 

If  the  property  be  sold  in  several  lots,  **  lot "  will  be  substituted 

for  **  property  "  and  "each  purchaser  "  for  "  the  purchaser." 

(6)  In  conditions  substitute  for  "the  premises"  the  words 
"  the  property  "  or  on  a  sale  in  several  lots,  "  each   lot,"  or 

"lots and ." 
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the  purchaser  at  a  valuation  which,  as  well  as  the  decision     Pkecbdbnt 
what  are  fixtures  [or  tenant's  fixtures]  shall  be  made  by        1 


two  valuers,  or  their  umpire,  appointed  before  they  enter    ^or  sale  of 

<m  their  valuation ;    or  if  no  valuation  be  made,  then  — 

the  said  fixtures  and  trees  shall  be  .paid  for  by  the 
porchaser  at  their  fair  value. 

4.  The  title  shall  commence  with  the  will  of ,  As  to  com- 

dated  the  day  of ,  and  the  purchaser  shall  title.  ™*" 

aasQine  that  at  the  date  of  his  will  the  said  [testator]  was 

sased  in  [customary]  fee  simple  of  the  property  now 
floW,  [or,  if  a  conveyance  be  made  the  root  of  title,  with  an 
indenture  dated  the day  of ,  and  being  a  con- 
veyance on  sale  (a)  or,  if  the  property  be  copyhold,  with 
a  surrender  thereof  to  and  admittance  of  M.  N.  on  a  sale 

in  the  year ,  or  if  the  property  be  leasehold,  with  the 

lease  [or  underlease]  under  which  the  same  is  held]  (b). 

5.  The  purchaser  shall  admit  the  identity  of  the  pro-  identity  of  the 
perty  purchased  (c)  with  that  comprised  in  the  muniments  J^S^.*^  ^ 
offered  by  the  vendor  as  the  title  to  such  property,  upon 

the  evidence  afforded  by  a  comparison  of  the  descriptions 
in  the  muniments,  and  of  a  statutory  declaration  to  be 
iQade»  if  required,  at  the  purchaser's  expense,  that  the 

(«;  The  nature  of  the  tleed  with  which  the  title  cominence.s 
'buUd  always  be  mentioned.  See  conditions  as  to  registered  land, 
p.  M,  infm, 

(6)  On  a  sale  in  several  lots,  this  clause  must  be  modified  if  the 
lot»  aie  held  under  different  titles,  thus  "as  to  lot with, 

A^,  and  as  to  lots and with,  &c. ;  "  and  if  the 

pni«ity  be  leasehold,  add  "  a  copy  of  which  may  be  seen 
*t  the  office  of  the  vendor's  solicitors  during  office  hours, 
at  any  time  before  the  sale,  and  will  be  produced  at  the 

sale/*    Ajb  to  the  necessity  of  these  or  similar  words  on  a  sale  of 
iMehoH  property,  see  Reeve  v.  Berridge,  20  Q.  B.  D.  523  ;  Re  IVhUe 
•U  Smitk'i  Contract,  [1896]  1  Cb.  637. 
if)  On  a  sale   in    lots,  substitute    "  each    purchaser    shall 

*dmit  the  identity  of  the  property  purchased  by  him." 

Tk»  and  the  following  condition  will  seldom  be  needed  as  to  land 
f^girtered  with  an  absolute  title. 
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Precedent 
II. 


FOR  SALE   OP 
FREEHOLDS. 


Errors  of 
description  not 
to  annul  the 
sale. 


Payment  of 
purchase- 
money. 


Vendor  to 

execute 

assurance. 


purchased  property  has  been  enjoyed  according  to  the 
title  for years. 

6.  The  property  (a)  is  believed,  and  shall  be  taken 
to  be  correctly  described,  and  is  sold  subject  to  [the 
existing  tenancies,  and  to]  all  easements  (if  any)  sub- 
sisting thereon ;  and  no  error,  mis-statement,  or  mis- 
description shall  annul  the  sale,  nor  shall  any  compen- 
sation be  allowed  in  respect  thereof  (6). 

7.  The  purchaser  shall  pay  [d£ ,  part  of  the  said 

purchase-money,  immediately  on  the  execution  of  this 
agreement,  and  shall  pay]  (c)  the  residue  of  his  purchase- 
money,  together  with  the  value  of  the  fixtures  and  trees, 

on  the  of  next,  at  the  oflBce  of  ,  the 

vendor's  solicitors ;  and  upon  payment  thereof  the  vendor 
and  all  other  necessary  parties  (if  any)  shall  execute  a 
proper  assurance  of  the  premises  sold  to  the  purchaser, 
[or,  where  the  property  is  registered,  a  proper  transfer  in 
the  prescribed  form  of  the  premises  sold  to  the  purchaser, 
and  also,  if  so  required  by  the  purchaser,  a  preliminary 
or  contemporaneous  assurance  thereof  in  the  form  which 
would  be  proper  if  the  land  were  unregistered]  sucli 
assurance[s]  [and  every  other  assurance  and  act,  if  any, 
required  by  the  purchaser  for  perfecting  or  completing 
the  vendor's  title],  to  be  prepared  [and  done]  by,  and  at 
the  expense  of  the  purchaser,  and,  [as  to  the  assurance[8] 
by  the  vendor,]  to  be  left  ten  days  at  least  before  the 
said day  of next,  at  the  office  aforesaid. 

(a)  On  a  sale  in  lots,  substitute  **  each  lot." 

(6)  A  clause  providing  for  compensation  being  given  will  l»e 
found  m'pra,  p.  102. 

(c)  In  conditions  the  words  in  bnickets  will  be  omitted,  and  if 
the  sale  be  in  lots,  **  each  purchaser  "  will  be  substituted  for 
"the  purchaser.*'  On  sales  by  private  contract  where  there  is 
no  reason  to  doubt  the  responsibility  of  the  purchaser,  a  deposit  is 
frequently,  perhaps  usually,  dispensed  w^ith.  If  a  deposit  is  paid 
to  the  vendor's  solicitor,  it  should  be  as  stakeholder.  See  EUii  v. 
Goulton,  [1893]  1  Q.  B.  350.  The  same  case  illustrates  one  of  the 
dangers  (often  overlooked)  of  paying  to  the  vendor  himself. 
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8.  The  bents  [f>r  "  possession  "]  will  be  received  [or  Pkecedbxt 

"  retained  "],  and  the  outgoings  discharged  by  the  vendor         1 

[or  the  owners  of  the  equity  of  redemption]  down  to  the  yo»  ^^lk  of 

Bud day  of next,  and  as  from  that  day  the  out-  — 

goings  shall  be  discharged,  and  the  rents  [or  "possession"]  rentT^  ° 
taken  by  the  purchaser ;  and  such  rents  and  outgoings 
shall,  if  necessary  for  the  purposes  of  this  condition,  be 
apportioned. 

9.  If  from  any  cause  whatever  the  purchase  (a)  shall  Parchaser  to 

not  be  completed  on  the  said day  of next,  the  Snpaid  par-  °^ 

porehaser  shall  pay  interest  on  the  unpaid  purchase-  chase-money. 
money,  and  on  the  value  of  the  fixtures  and  trees,  at  the 

rate  of  Jt* per  cent,  per  annum  from  that  day  until 

the  completion  of  the  purchase,  and  shall  not  be  entitled  to 
actual  possession  until  such  completion,  but  the  vendor  shall 
not  be  responsible  for  any  deterioration  of  the  property 
or  otherwise  in  relation  to  its  condition  after  that  day. 

10.  The  pubchaser  (b)  shall  send  his  objections  and  Purchaser  to 

seDQ  ohiGotiionft 

requisitions  (if  any)  in  respect  of  the  title  to  the  oflSce  to  title  within 

aforesaid,  within  days  from   the  delivery  of   the  —days. 

abstract,  and  in  this  respect  time  shall  be  of  tho  essence 

of  the  contract ;  and  in  default  of  such  objections  and 

requisitions  (if  none),  and  subject  only  to  such  (if  any) 

shall  be  deemed  to  have  accepted  the  title ;  and  if  he 

shall  insist  on  any  objection  or  requisition  which  the 

vendor  shall  be  unable  or  unwilling  to  remove  or  comply  Vendor  if  un- 

^ith,  the  vendor  may,  by  notice  in  writing,  annul  the  objecHoDs'^ay 

»le,  and  shall  thereupon  return  to  the  purchaser  the  ^^^^^  t^®  '^aie. 

Baid  som  of  £ (c),  but  without  any  interest,  costs, 

or  other  compensation  whatever. 

11.  If  the  PURCHASER  (d)  shall  fail  to  comply  with  the    Purchaser  not 

complying  with 
[i)  On  a  »le  in  lots,  subetitute  **  any  purchase."  conditions  to 

{h)  On  a  sale  in  lots,  substitute  "each  purchaser."  deposit.^ 

(?)  The  sum  (if  any)  to  be  paid  on  the  execution  of  the  agree- 
■oit    In  conditions,  substitute  "  his  deposit." 
«•  On  a  ^ale  in  lots,  substitute  "  any  purchaser,"  and  below, 

•ft»the  "property,"  add  "  bought  by  such  purchaser." 
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Precedbxt 

II. 


FOR  8ALB   OF 
FREEHOLDS. 


Purchaser's 
contract. 


above  conditions,  the  said  sum  of  £ (a),  shall  be 

wholly  forfeited  to  the  vendor,  who  may  thereupon  re-seU 
the  property  in  such  manner  as  he  shall  think  fit,  and 
any  deficiency  in  price  which  may  happen  on,  and  all 
expenses  attending  such  re-sale,  shall  be  borne  by  the 
purchaser,  and  shall  be  recoverable  by  the  vendor  as 
liquidated  damages.    In  witness,  &c.  (&). 

THE  SCHEDULE  above  referred  to. 

(a)  The  sum  (if  any)  to  be  paid  on  the  execution  of  the  agree- 
ment   In  conditions  substitute  *'  his  deposit." 

(6)  The  foregoing  stipulations  are  sufficiently  usual  in  pi^ctioe 
to  be  properly  inserted  in  a  contract  or  conditions  of  sale  under 
ordinary  circumstances,  and  are  generally  submitted  to  ;  but  some 
of  them,  e.g.y  the  last  clause,  are  often  and  properly  objected  to  by 
purchasers  by  private  contract,  and  in  such  cases  the  settlement  of 
the  contract  must  be  matter  for  arrangement,  according  to  the 
circumstances  of  the  parties.  If  this  Precedent  be  adopted  as 
conditions,  the  following  form  of  memorandum  or  agreement  for 
the  purchaser's  signature,  or  that  usually  adopted  by  the  aactioneer, 
should  be  subjoined.  Such  memorandum  should  designate  the 
vendor  by  name,  or  sufficient  description.  (See  Dart,  V.  &  P. 
6th  ed.  p.  252,  and  cases  there  cited  ;  and  Lcueery  v.  PurseUy  39 
Ch.  D.  508;  Butck&r  v.  Nash,  W.  N.  1889,  p.  116;  Coom^  v. 
Wilkes,  [1891]  3  Ch.  77  ;  FiXby  v.  HounseU,  [1896]  2  Ch.  737. 


[lot  - 


—  acknowledge  that  I  have  this  day  purchased 

—  of]   the  property  described  in   the  annexed 

particulars  for  the  sum  of  £ under  the  foregoing 

conditions  of  sale,  and  that  I  have  paid  a  deposit  of  £ 


on  account  of  the  purchase-money,  and  I  undertake  to 
pay  the  remainder  of  the  purchase-money,  and  to  complete 
my  purchase  according  to  the  said  conditions. 

Witness  my  hand  this day  of 18 — . 

Purchase-money 
Deposit        .     . 

To  be  paid  £        :         : 


On  behalf  of  A.  B.,  the  vendor,  I  ratify  this  sale  and 
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III  (a). 

MiSCBLLANBOUS    CLAUSES    ill    CONTRACTS    and    CONDITIONS       Pkecedbnt 

of  Sale    to  be  used  in  connection  with    the    last         1 

Precedent.  misckl- 

LANBOVS 

I.  IhE   vendor   is    registered   as    proprietor    of    the      clauses.^ 
property  with  an  absolute  title  [subject  to  certain  mort-  ^'^^^^^^^ 
gages  and  charges,  the  title  to  which  shall  commence  land  (6). 
with  the  instruments   by  which  the   same  respectively 
were  created]. 

II.  The  vendor  is  registered  as  proprietor  of  the  The  like  (*)- 
property,  with  a  qualified  titl^,  the  qualifications  being 
as  follows : — [Here  set  them  out,  and  add  such  stipulations 
as  may  he  proper  with  reference  to  commencement  of  title 
wlieii  the  length  is  qualified,  or  precluding  objections  result- 
ingfTom  the  qualifications.'] 

in.  The  vendor  is  registered  as  proprietor  of  the  pro-  The  like  (*). 
perty  with  a  possessory  title,  the  first  registration  being 
dated .     The  title  shall  commence,  &c. 

lY.  The  prior  title,  whether  appearing  in  any  abstracted  Title  prior  to 
document  or  not,  shall  not  be  required,  investigated,  or  ^^meS" 
objected  to.    Nevertheless  if  the  purchaser  shall  desire  not  to  be 

required  (f). 
Earlier  title  to 

[as  auctioneer]  acknowledge  the  receipt  of  the  said  deposit  ^  ^3fJ  ^ 

ofX* »'  required  at 

ui  A .  purchaser  8 

A    X   ^»      .'  .    /IN  ,r^«  expense (rf\. 

As  to  the  stamp,  see  note  (o),  on  p.  102,  supra. 

(a)  This  Precedent  contains  a  variety  of  clauses  and  conditions 
intended  to  be  used  in  connection  with  Precedent  II.,  but  somewhat 
special  in  their  character.  It  is  sometimes  said  that  sales  are  never 
hampered  by  stringent  conditions.  But  this,  according  to  the 
writers'  experience,  is  a  mistake.  And  unquestionably  the  prac- 
titioner who  introduces  into  either  conditions,  or  a  contract,  for  sale, 
needless  stipulations  of  any  description,  incurs  a  grave  I'esponsibility. 

(h)  To  be  substituted  for  clause  4  of  the  last  Precedent. 

(c)  To  follow  after  clause  4,  of  the  last  Precedent,  for  the  purpose 
of  precluding  aliunde  objections,  as  to  which  see  supra,  p.  21« 

(<Q  To  follow  the  last  mentioned  clause. 
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to  investigate  the  prior  title,  commencing  with  a  con- 
veyance on  sale  in  the  year [or  as  may  he],  and  of 

such  desire  shall  give  to  the  vendor  or  his  solicitor  notice 
in  writing  within  seven  days  after  the  delivery  of  the 
abstract  of  the  later  title,  then  the  purchaser  shall  be 
entitled  to  have  such  prior  title  deduced  as  usual,  but, 
at  his  own  expense  in  all  respects  \pr  abstracted  and 
verified,  and  to  make  objections  and  requisitions  in 
relation  thereto  in  the  usual  way,  subject  to  the  restric- 
tions and  stipulations  contained  in  clause hereof, 

and  subject  to  the  obligation  of  paying  the  expenses  of 
and  incidental  to  the  preparation  and  verification  of  the 
abstract  of  such  prior  title,  and  of  removing  .or  attempting 
to  remove  objections,  and  complying  or  attempting  to 
comply  with  requisitions  in  relation  thereto,  and  gener- 
ally all  expenses  whatever  relating  to  or  connected  with 
the  deduction  of  the  prior  title.] 

V.  The  production  of  a  receipt  for  the  last  payment 
of  rent  accrued  previously  to  the  completion  of  the  pur- 
chase shall  be  conclusive  evidence  that  the  covenants  and 
conditions  of  the  lease  [and  of  every  superior  lease]  have 
been  performed  or  observed  down  to  such  completion,  or 
as  regards  any  which  may  appear  to  have  been  broken 
that  the  breach  thereof  (whether  continuing  or  not)  has 
been  waived.  No  requisition  or  inquiry  shall  be  made 
with  respect  to  the  title  of  the  person  by  or  on  behalf  of 
whom  such  receipt  shall  be  given,  or  his  right  to  give  or 
authorise  the  same. 

VI,  The  purchaser  shall  bear  the  expenses  of  stamping 
or  further  stamping  any  documents,  executed  before 
the  17th  day  of  May,  1888  (6),  which  may  be  unstamped 
or  insufficiently  stamped,  and  no  objection  or  requisi- 
tion shall   be  made  on  that  ground  or  on  the  ground 


(a)  It  may  be  prudent  to  insert  this  clause  where  there  have  been  j 
breaches,  and  the  last  portion  of  it  may  be  useful  where  the  title  ' 
to  the  reversion  is  doubtful. 

(6)  See  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  sect  117. 


CONTRACTS    AND   CONDITIONS    OF    SALE.  Ill 

of  the   non-registration  in  of    any    unregistered     Thecedent 

document.  1 

Vn.  The  purchaser  shall  not  require  the  production       miscbl- 

LANEOUS 

of  any  document  of  which  the  vendor  shall  produce  an  claures. 

attested  copy,  or  make  any  objection  or  requisition  on  Attested^pies 

aocoont  of  the  absence  or  insufficiency  of  any  covenant,  ^dnrobj^T' 

acknowledgment,  or  undertaking  for  the  production  or  tiontobemade 

,.,-,.  in  respect  of 

safe  custody  of  documents.  covenants  for 

Vni.  Every  DOCUMENT  dated  more  than years  ago  production  (a). 

shall  be  conclusive  evidence  of  everything  recited,  noticed,  be^e^Xnce  (*). 
or  implied  therein,  and  also  of  the  contents  and  due 
exficution  of  every  document  recited  or  noticed  therein 
[which  ia  not.  in  the  possession  or  under  the  control  of 
the  vendor],  and  that  no  such  recited  or  noticed  docu- 
ment contains  anything  material  to  the  title  beyond 
what  is  so  recited  or  noticed,  and  the  purchaser  shall 
not  require  the  production  of  or  make  any  objection  or 
requisition  in  relation  to  any  such  recited  or  noticed 
document. 

IX.  The  vendor  shall  not  be  required  to  distinguish  As  to  different 
what  parts  of  the  property  are  held   under  different  and^q'^nt^ti^', 
titles  or  tenures,  or  to  account  for  any  discrepancies  in  and  boun- 
the  quantities,  and  the  purchaser  shall  not  make  any 
objection  or  requisition  on  the  ground  of  the  existence 
<>f  any  such  discrepancy  or  with  respect  to  any  encroach- 
Dient.    [/f  the  land  be  registered,  add  where  proper,  **  The 
A*3cription  of  the  property  in  the  register  shall  be  con- 
ciofiiTe  as  to  the  boundaries  thereof.''] 

»  See  the  V.  &  P.  Act,  1874,  App.  II.  infra,  sect.  2,  which  is 
tertainlT  not  sufficient  to  meet  all  the  cases  provided  for  in  this 
clac*.  Moreover^  it  is  not  clear  under  what  circumstances  an 
'*imtAUe  right  to  production  is  gained.  As  to  the  legal  consequence 
^  a  (oodition  requiring  the  purchaser  not  to  make  any  objection 
*'T  nr4tii«ition  in  respect  of  matters  of  title,  see  Re  Scott  and  Alvarezes 
'V.i/nwt,[l895]2Ch.  603. 

1^;  This  goes  much  further  than  the  corresponding  provision 
<^«iUt]Md  in  sect.  2  ol  the  V.  and  P.  Act,  App.  II.  infra. 


,£;  To  follow  after  clause  5  of  the  last  Precedent. 
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r&scBDENT  X.  The  vendor  is  a  mortgagee  [proprietor  of  a  registered 

1  charge  or  trust-ee]  selling  under  a  power  of  [trust  for] 

MiscEL-  gale  Tor  is  the  personal  representative  of  a  deceased  person, 

CLAUSES.  and  is  selling  under  the  power  conferred  upon  him  in  that 

Vendor  character  by  Part  I.  of  the  Land  Transfer  Act,  1897], 

fiduciary  and  g^j^j  jj^^  concurrence  of   the  owners  of   the  equity  of 

not  to  be  re-  -    ,  .  i 

(]uired  to  enter  redemption  [persons  beneficially  interested]  shall  not  be 

excep^a^nst    required  and  the  vendor  shall  not  be  required  to  enter 

incum-  into  any  covenant  other   than  the    implied    statutory 

^^^       '       covenant  against  incumbrances   [or  to  give   or   enter 

into  any  undertaking  or  covenant  for  the  safe  custody 

of  muniments]. 

A  like  proTi-         XI.  No  party  to  any  such  assurance,  being  a  trustee  or 

S)Te^nte         mortgagee,  or  executor,  or  administrator,  shall  be  required 

generally,  and    to  give  any  covenant  other  than  the  statutory  covenant 

muniments  (a).    .,.•.••  iii*i*  ix 

implied  by  reason  of  his  being  expressed  to  convey  as 
trustee,  mortgagee,  or  personal  representative,  as  the 
case  may  be,  or  to  give  any  undertaking  or  covenant  for, 
or  in  relation  to,  the  safe  custody  of  muniments  or 
documents  retained  by  him,  and  the  vendor  shall  not 
be  required  to  give  any  undertaking  or  covenant  for  or 
in  relation  to  the  safe  custody  of  muniments  or  documents 
retained  by  any  person  other  than  himself,  or  to  give 
or  to  procure  any  statutory  or  other  acknowledgment, 
undertaking,  or  covenant  with  reference  to  any  docu- 
ments  which  are  neither  in  his  own  possession  nor  in 
the  possession  of  some  other  necessary  party  or  parties 
to  such  assurance. 
Tenant  for  life  XII.  The  VENDOR  is  [a  person  having  the  powers  of  a] 
Tenor(<?).        tenant  for  life  of  the  property,  and  is  selling  in  that 

character  under  the  Settled  Land  Act,  1882,  and  he  shall 
not  be  required  to  enter  into  any  other  covenant  than 
that  implied  by  his  conveying  as  beneficial  owner,  with 
the  usual  qualifying  proviso. 
A«  to  terras  of       XIII.  CopiEs  OF  the  Icases  and  written  agreements  with 

tenants  may  be  seen  at  the  office  of  the  vendor's  solicitors 

(a)  To  follow  clause  7  of  the  last  Precedent. 


tenancies. 
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duriiig  office  hours  at  any  time  before  the  sale,  and  will  Pkecedent 

be  prodaced  at  the  sale,  and  the  purchaser  shall  be         1 

deemed  to  have  full  notice  of  the  contents  thereof.  mwcel- 

XIV.  The  purchaser  [of  lot ]  shall  make  to  the  clauses. 

oatgoing  tenant  all  such  payments  and  allowances  as  payments  by 

he  may  be  entitled  to  under  his  lease  or  agreement,  or  purchaser  to 

.  -  1  .     .  ii  »   tenants. 

aeeordmg  to  the  terms  of  his  tenancy  or  the  custom  of 
the  eoantry. 

XV.  The  property  shall,  as  from  the  date  of  these  As  to  fire 
presents,  be  at  the  risk  of  the  vendor  so  far  as  regards  ^^^^^i^)- 
lo6s  or  damage  by  fire  to  the  extent  of  the  insurance 

thereof  (if  any)  but  not  further  or  otherwise,  and  without 
any  goarantee  on  his  part  that  such  insurance  is  sub- 
sisting, or  liability  to  keep  up  or  renew  the  insurance  or 

(a)  To  follow  clause  8  of  the  last  Precedent.  It  is  suggested  in 
Ito,  V.  &  P.  6th  ed.  p.  196,  that,  where  the  property  iH  insured,  and 
tbe  contract  does  not  contain  any  stipulation  with  reference  to  the 
tBAuanoe,  the  vendor  may  incur  some  risk  ;  but  it  is  ditticult  to  follow 
tlie  nafloning  by  which  this  suggestion  is  attempted  to  be  supported. 
It  L*  doobtful,  moreover,  whether  in  the  event  of  the  property 
IciiiS  <ic9!tioyed  by  6  re  the  purchaser  would  'have,  as  there  stated, 
nficieiit  interest  to  enable  him  to  demand  the  re-instatement  of 
the  premises.  JCx  parte  Gorely,  4  D.  J.  &  S.  477,  is  not  an  express 
nlLoritr  to  that  effect,  and,  moreover,  does  not  seem  to  have 
cotDBMrnded  itself  to  the  House  of  Lords.  See  JFentminster  Fire 
Ofte  V.  Gloiffow  Provident  InvestmevU  Society,  13  App.  Cas.  699. 
'Ibt  present  editors  think  that  the  vendor  does  not,  under  Buch 
arcanutances,  incor  the  suggested  risk.  But  that  the  purchaser 
^o*i  incxa  some  risk  is  plain,  unless  (which  is  the  pi-oper  course, 
tltto^'k  generally  neglected)  he  insures  himself.  And  it  is  cou- 
eeired  that  the  Ijest  mode  of  protecting  him  is  by  the  insertion  of 
tile  tboTe  claose  if  the  vendor  will  permit  its  insertion,  as  in  the 
*<&««'  opinion  he  safely  may.  More  importance  appears  to  be 
^Bwnllj  attached  to  the  point  than  it  deserves,  for  few  Insurance 
^'oaipanits  would,  under  such  circumstances,  refuse  to  settle  with 
lie  porchaser,  and,  in  fact  (as  by  the  courtesy  of  the  Liverpool 
*tenUij  of  the  London  and  Liverpool  and  Globe  Insurance  Com- 
P*QJ  ii  allowed  to  be  here  stated),  Mr.  Kayner  had  the  benefit  of 
^  repajnient  which  he  failed  to  recover  in  Itayner  v.  Preston, 
1^  C'h.  D.  1,  and  which  was  recovered  by  the  company  in  Gastellain 
▼.  PnMon,  11  Q.  B.  D.  380.  Cf.  ^Fest  of  England  Fire  Imurance  Co. 
r.  /met,  [1897]  1  Q.  B.  226. 

O.C.P.  8 
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Prbcbdekt 

III. 


MI8CBL- 

LANBOUS 

CLAU8B8. 


Sale  of  business 
as  a  going 
concern  (a). 


Arbitration. 


Title  to 

enfranchised 

copyhold. 


Such  title  as 
vendor  him  to 
be  accepted  [b] 


any  right  on  the  purchaser's  part  to  rescind  the  contract 
on  account  of  such  loss  or  damage  having  occurred,  or  to 
make  any  objection  on  that  account  or  requisition  in 
relation  thereto,  except  for  the  restoration  of  the  property 
to  the  extent  of  the  subsisting  insurance  (if  any). 

XYI.  The  possession  and  profits  of  the  said  business 
(which  is  sold  as  a  going  concern)  will  be  retained,  and 
the  wages  and  other  outgoings  connected  therewith  will 

be  discharged  by  the  vendor  down  to  the  said day  of 

next,  and  on,  or  if  the  purchase  shall  not  then  be 


completed,  as  from  that  day,  the  possession  and  profits 
shall  be  taken,  and  the  wages  and  outgoings  discharged 
by  the  purchaser,  and  such  profits,  wages,  and  outgoings, 
shall,  if  necessary,  be  apportioned.  If  from  any  cause 
the  purchase  shall  not  be  completed  on  that  day,  the 
business  shall  be  carried  on  by  the  vendor  at  the  expense 
and  risk  and  for  the  benefit  of  the  purchaser,  who  shall 
pay  interest  on  the  unpaid  purchase-money  at  the  rate 
of  £ —  per  cent,  per  annum  from  that  day  until  such 
completion.  Every  difference  arising  under,  out  of,  or 
in  consequence  of  this  clause  shall'  be  referred  to  two 
arbitrators,  one  to  be  appointed  by  each  party  pursuant 
to,  and  so  as  with  regard  to  the  mode  and  consequences 
of  the  reference,  and  in  all  other  respects,  to  conform  to 
the  provisions  in  that  behalf  of  the  Arbitration  Act,  1889, 
or  any  statutory  modification  thereof  for  the  time  being 
subsisting. 

XVII.  Lot was  formerly  copyhold  and  the  title 

thereto  shall  commence  as  to  the  copyhold  interest  with 
a  covenant  to  surrender  by  way  of  settlement,  and  sur- 
render and  admittance  accordingly,  in  the  year  186 — , 
and  as  to  the  freehold  with  the  enfranchisement  deed 
dated  in  the  year  188 — . 

XVIII.  The  purchaser  of  lot shall  take  it  with 

(a)  To  be  substituted  for  clauses  8  and  9  of  the  last  Precedent 
(h)  Tliis    and  some  of  the  following  conditions  are    taken   or 
adapted  (by  permission)  from  fonns  in  Da  v.  Free.  Conv,,  vol.  i. 
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the  title  under  which  it  is  now  held  by  the  vendor.     [An     Prbcbdbnt 


III. 


abstract  of  this  title  may  be  seen  at  the  office  of 

[rendor's  solidtor]  during  office  hours  at  any  time  before       miscbl- 
the  sale,  and  will  be  produced  at  the  sale.]  clauses. 

XIX.  The  purchaser  of  lot  shall  assume  that  vendor's^tie" 

the  vendor  is  seised  in  fee  simple  in  possession  of  the  ^  ^  assumed, 
property  comprised  therein,  and  shall   not  investigate 

or  make  any  objection  or  requisition  in  respect  of  the 
title  thereto. 

XX.  The  lease  [of  lot ]  contains  a  resti-iction  on  As  to  licence 

assigmnent  without  the  licence  of  the  reversioner.     The  *°  ^^  ^^' 
vendor  will  endeavour  at  his  own  expense  to  obtain  such 

licence,  but  in  case  he  shall  be  unable  to  obtain  the  same, 
he  shall  be  entitled  to  rescind  the  sale  on  the  terms  on 
vhieh  he  would  have  been  entitled  under  these  conditions 
to  do  80,  if  the  purchaser  had  made  a  requisition  incapable 
of  being  complied  with. 

XXI.  No  EVIDENCE  shall  be  required  of  the  land  tax  As  to  land  tax. 
having  been  redeemed,  beyond  a  declaration  that  none 

is  now  paid,  or  that  the  property  is  not  now  assessed 
to  land  tax. 

XXII.  As  the  PROPERTY  compriscd  in  lots and As  to  appor- 

is  let  on  lease  to  A.  B.  at  an  entire  rent  of  £ per  r^^^n'^sde  of 

annom,  the  said  rent  shall  be  apportioned  among  those  reversion, 
lots  in  the  shares  mentioned  in  the  particulars,  and  the 
concurrence  of  the  tenant  shall  not  be  required  to  the 
apportionment. 

XXin.   A  PERPETUAL  RENTCHAROB  [chiof  rent]  of  £ Rentcharw  to 

per  annum  payable  out  of  the  whole  property  offered  for  ^cluri^-  on 
sale  shall  henceforth  be  charged  exclusively  on  the  part  one  lot. 

wmprised  in  lot and  the  purchaser  of  that  lot  (or 

the  vendor  in  case  the  lot  be  not  sold)  shall  in  a  usual 
and  proper  manner  indemnify  the  remainder  of  the 
property  and  the  owners  thereof  against  the  payment 
of  the  rentcharge,  and  all  expenses  incidental  thereto, 
the  fonn  of  indemnity  in  case  of  dispute  to  be  settled  by 
the  vendor's  counsel  at  the  joint  and  equal  expense  of  the 

8—2 
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Prbcbdekt    disputants  unless  he  shall  in  his  discretion  otherwise 

1         determine. 

MiscBL-  XXIV.  As  THE  PROPERTY  offered  for  sale  is  held  under 

LANB0U8 

CLAU8B8.  the  same  lease  with  other  property  not  included  in  this 
Apportionment  sale,  there  shall  be  payable  by  the  purchaser  the  yearly 
of  rent  service    g^jjj  q|  jg mentioned  in  the  particulars  as  an  appor- 

on  sale  of  part      .  ^  '^^ 

ofiea8ehold(a).  tioned  part  of  the  rent  reserved  by  the  lease,  and  the 

assignment  to  the  purchaser  shall  contain  usual  and 
proper  provisions  to  that  efifect  and  consequential  indem- 
nities (by  covenant  and  powers  of  distress  and  entry)  on 
the  part  of  the  purchaser,  the  form  of  which  in  case 
of  dispute  shall  be  settled  by  the  vendor's  counsel,  but 
no  legal  apportionment  of  the  rent  shall  be  required. 

Sale  in  lots  of        XXV.  As  LOTS [the  property  offered  for  sale]  are 

iulsigned  to'one  P^]  ^^^^  under  one  lease  at  an  entire  rent  of  £ per 

purchaser  who  annum,  such  rents  shall  be  apportioned  among  those 
underleases  to  lots  [the  several  lots]  in  the  shares  mentioned  in  the 
the  others  (*).    particulars,   and  the  assurances  of  such  lots  shall  be 

effectuated  in  the  following  manner  (that  is  to  say) :  The 

(a)  A  form  of  assignment  in  pursuance  of  this  condition  will  lie 
found  at  p.  185,  infra.  An  as8i<^nee  (it  should  be  observed)  of  part 
of  the  premises  can  sue  the  lessor  on  his  covenants :  see  Palmer  v. 
Edwardsy  1  Dougl.  187,  n. 

(b)  See  Precedents  XXXV.  and  XXXVI.,  infra.  It  is  thought 
that,  regard  being  had  to  the  Con  v.  Act,  1892,  s.  4,  and  to  sect.  7 
of  the  Conv.  Act,  1881,  sub-s.  (6)  this  (wliich  has  lieen  the  usual) 
is  now  the  most  convenient  mode  of  dealing  with  a  leasehold  sold 
in  lots.  But  it  may  sometimes  be  desirable  to  throw  the  whole  rent 
upon  one  lot,  and  to  provide  that  the  purchav^er  of  that  lot  i«hall  take 
an  assignment  of  the  whole  property,  and  grant  underleases  to  the 
other  purchasers  at  nominal  rentes.  The  condition  is  int<?nded  to 
follow  clause  7  of  the  last  Precedent  It  might  easily  he  modified 
to  suit  the  arrangement  by  which  the  underleases  are  granted  by  the 
vendor,  but  that  involves  the  introduction  into  each  underlease  of 
covenants  bv  the  vendor  for  title  and  further  assumnce,  unless  it  is 
expressly  stipulated  that  he  shall  not  enter  into  such  covenants ; 
and  both  alternatives  are  objectionable.  Where  part  of  a  lease- 
hold is  assigned  to  one  for  the  residue  of  the  term,  and  other  part 
is  demised  to  another  for  a  derivative  term,  neither  (it  seems)  has 
any  right  to  compel  from  the  other  contribution  towards  payment 
of  the  rent  {Johnson  v.  Wildy  44  Ch.  D.  146). 
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porchaser  of  the  largest  lot  in  value  [lot ]  shall  take 

an  assignment  of  the  existing  lease,  and  shall  execute  to 
the  respective  purchasers  of  the  other  lots  underleases 
for  the  whole  term,  wanting  three  days,  of  the  lots  pur- 
chased by  them  respectively  at   the  said  apportioned 
rents,  every  such  underlease  to  contain  all  proper  cove- 
nants by  the  under-lessee  for  securing  the  payment  of 
the  rent  apportioned   to  and   the  performance  of  the 
eovenants  of  the  original  lease  in  respect  of  the  lot  pur- 
chased   by    such   under-lessee,   and   comprised   in   the 
underlease,  [and  a  proviso  for  re-entry  by  the  person  by 
vhom  such  underlease  shall  be  granted  on  non-payment 
of  rent  or  breach  of  covenant  by  the  under-lessee]  and 
also  usual  covenants  by  the  person  by  whom  the  under- 
lease shall  be  granted  for  quiet  enjoyment  by  the  under- 
lessee,  [and  for  payment  of  the  rent  reserved  by  the 
original  lease,  and  performance  of  the  covenants  of  that 
lease  in  respect  of  the  remainder  of  the  premises  therein 
comprised]  and  a  proper  acknowledgment  and  under- 
taking by  such  person  for  the  production  and  safe  custody 
of  the  original  lease  and  assignments  thereof,  but  not 
any  covenants  for  title  by  the  vendor  or  other  covenant 
of  any  description.     The  purchaser  of  the  largest  lot  in 

valae  [lot ]  shall  deliver  to  the  vendor  a  duplicate 

of  the  assignment  to  be  prepared  and  executed  by  and  at 
the  expense  of  the  assignee,  and  every  under-lessee  shall 
deliver  to  the  person  by  whom  the  underlease  shall  be 
granted  a  counterpart  of  such  underlease,  to  be  prepared 
And  executed  by  and  at  the  expense  of  the  under-lessee. 

If  any  lot  Pot 2  shall  remain  unsold,  the  vendor  shall, 

for  the  purposes  of  this  condition,  stand  in  the  place 

of  the  purchaser  of  the  largest  lot  in  value,  [lot ] 

And  if  all  the  lots  shall  be  sold,  and  two  or  more  lots 
shall  be  found  to  be  equal  in  value,  the  assignment 
of  the  original  lease  shall  be  taken  by  such  one  of  the 
puthasers  of  those  lots  as  the  vendor  shall  direct.  The 
fonsk  of  the  assignment  and  of  every  underlease  shall  be 
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Precedent 
III. 


MI8CBL- 
LANBOVS 
CLAirSBS. 

As  to  fences 
and  roads. 


No  house  to  be 
built  below 
fixed  cost. 


Bestriction  as 
to  use  of 
houses. 


General 
condition  that 
conveyances 
be  made  with 


settled,  in  case  of  difference,  by  the  vendor's  counsel, 
whose  decision  shall  be  final  and  binding  on  all  parties. 

XXVI.  The  purchaser  of  each  lot  shall,  at  his  own 
expense,  erect  substantial  oak  fences  or  brick  or  stone  walls 
along  the  inside  boundaries  thereof,  which  are  marked  f 
on  the  plan  ;  and  shall  at  all  times  keep  such  fences  or 
walls  in  good  repair,  and  covenant  so  to  do  in  his  con- 
veyance. The  purchasers  of  the  lots  numbered  4  to  8, 
both  inclusive,  shall  jointly  make  and  for  ever  maintain 
the  occupation  road  shown  upon  the  plan.  Such  road 
shall  be  of  the  width  shown  on  the  plan,  and  the  owners, 
tenants,  and  occupiers  respectively  for  the  time  being  of 
all  the  last-mentioned  lots  respectively  shall  have  the 
right  to  use.  the  same.  Every  purchaser  on  whom  the 
making  and  maintaining  of  any  road  or  part  of  a  road  is 
imposed  by  this  condition  shall,  in  the  conveyance  or 
conveyances  to  him,  covenant  with  the  vendor,  his  heirs 
and  assigns,  to  make  and  maintain  the  same  accordingly, 
and  in  each  such  conveyance  shall  be  contained  a  reser- 
vation to  the  vendor,  his  heirs  and  assigns,  and  to  ail 
other  persons  entitled  under  this  condition  to  the  use  of 
such  road,  of  rights  of  way  for  all  lawful  purposes  over 
the  said  road.  As  regards  lots  which  shall  not  be  sold,  the 
vendor  shall  [not]  for  the  purposes  of  this  condition  be 
in  the  position  or  subject  to  the  liabilities  of  a  purchaser. 

XXVII.  If  the  property  be  sold  in  lots,  no  house  shall 
be  built  on  any  of  the  lots  1,  2,  3,  and  4,  costing  in 

carcass  less  than  M ,  and  no  house  shall  be  built  on 

lots  5,  6,  7,  8,  and  9  respectively,  costing  in  carcass  less 

than  £ ,  and  no  house  erected  on  any  of  the  lots, 

except  lot  1,  shall  be  used  for  any  other  purpose  than  as 
a  private  dwelling  house  only.  Any  house  erected  on  lot 
1  may  be  used  as  a  private  dwelling-house,  or  as  a  club 
or  hotel,  but  not  for  any  other  purpose. 

XXVIII.  The  several  coveyances  of  the  respective 

lots  affected  by  the  foregoing  stipulations  numbered 

shall  be  made  with  the  rights  and  subject  to  the  liabilities 
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created  by  sach  stipulations,  but  the  vendorB  shall  not     Prbcedbnt 

be  bound  to  enter  into  any  covenants  in  relation  to  such         '_ 

rights  or  liabilities,  or  to  enforce  the  same  further  or       miscel- 
oiherwise  than  by  compelling  each  conveyance  to  be       clauses. 
made  with  such  rights  and  subject  to  such  liabilities,  and  subject  to 
The  respective  conveyances  shall  contain  such  provisions  *^e  stipulated 
with  respect  to  those  rights  and  liabilities  as  the  vendor's 
eoansel  shall  consider  necessary  or  proper  for  giving  full 
effect  to  the  aforesaid  stipulations,  and  the  respective 
parchasers  shall  execute  the  conveyances  of  the  lot3 
purchased  by  them,  but  shall  not  be  entitled  to  see  the 
ecAveyances  to  any  of  the  other  purchasers,  or  to  make 
any  requisition,  objection,  or  inquiry  relative  thereto.    If 
any  of  the  lots  be  not  sold  at  this  auction,  the  vendor 
sbaU  [not]  for  the  purpose  of  the  foregoing  stipulations 
stand  in  the  place  of  purchasers  of  those  lots  so  as  to  be 
bound  thereby. 

XXIX.  The  assurance  [conveyance  or  assignment  of  Conveyance  of 
every  lot  aflfected  by  any  of  the  foregoing  stipulations,  "»i«terediand. 
numbered ]  shall  be  in  the  form  which  would  have 

been  proper  [regard  being  had  to  those  stipulations]  if 
the  land  had  not  been  registered,  and  shall  be  followed 
by  a  transfer  in  the  prescribed  form,  and  the  expenses 
of  and  incidental  to  the  preparation  and  execution  by 
all  parties  other  than  the  vendor  of  such  assurance 
[convey ance  or  assignment]  and  transfer  shall  be  borne 
by  the  purchaser. 

XXX.  The  vendor  will  retain  all  muniments  of  title  Vendor  to 
relating  to  property  not  comprised  in  this  sale,  and  will  j^®^^  ™""*' 
f5i^e  to  the  purchaser  [on   a  sale  in   lots — each   pur- 
chaser] an  acknowledgment  of  his  right  to  production, 

uid  to  delivery  of  copies  of  such  muniments  not  of 
reeord,  and  an  undertaking  [or,  if  a  trustee  or  mortgcLgee 

(4)  See  Precedent  XLL.  infra,  p.  208,  the  first  schedule  to  which 
■•T  be  compared  with  the  stipulations  referred  to  in  this  condition. 

%  Theie  would  seem  to  be  little  or  no  advantage  in  inserting 
^  claose,  except  where  the  vendor  ia  a  trustee  or  mortgagee. 
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III. 


MIHCEL- 
LANBOU8 
CLAU8EA. 

Custody  of 
muniments  on 
sale  in  lots, 
where  some  to 
be  delivered 
over  (a). 


— but  not  any  undertaking  or  covenant]  for  safe  cuBtodi 
thereof. 

XXXI.  Such  of  the  muniments  of  title  in  the  vendor'f 
possession  as  relate  to  one  lot  and  not  to  any  othei 
property  (real  or  personal),  will  be  delivered  to  the  pur-i 
chaser  of  that  lot,  and  such  of  the  muniments  of  title  ii 
the  vendor's  possession  as  relate  to  more  than  one  loi 
and  not  to  any  other  property  (real  or  personal),  will, 
after  the  sale  of  all  the  lots  to  which  the  same  relate, 
delivered  to  the  largest  purchaser  in  value  of  those  lotSij 
and  meanwhile  will  be  retained  by  the  vendor.  Ev< 
purchaser  to  whom  any  muniments  relating  to  any  othei 
lot  or  lots  shall  be  delivered,  shall,  if  required,  give  to  th< 
respective  purchasers  of  such  other  lots  an  acknowledge 
ment  of  the  right  to  production  and  delivery  of  copies, 
and  an  undertaking  for  safe  custody,  of  such  muniments. 
The  vendor,  or  some  person  interested,  will  retain  all 
other  muniments,  and  give  to  the  purchasers  of  the  lots 
to  which  the  same  relate  an  acknowledgment  of  the 
right  of  such  purchasers  respectively  to  production  and 
delivery  of  copies  of  such  of  the  muniments  retained  as 
are  not  of  record,  without  an  undertaking  for  safe  custody 
thereof.  Every  acknowledgment  and  undertaking  under 
this  condition  shall  be  prepared  by  and  at  the  expense  of 
the  person  to  whom  the  same  shall  be  given,  and  shall 
be  perused  on  behalf  of  and  executed  by  the  giver  at  his 
own  expense.  Purchasers  shall  not  be  entitled  to  any 
other  acknowledgment,  undertaking,  or  covenant  for 
production,  delivery  of  copies,  or  safe  custody  of  any 
document. 


(a)  Where  the  land  is  registered  and  the  land  certificate  includes 
several  lots,  such  certificate  would,  under  this  condition,  go  to  the 
largest  purchaser  in  value.  Apparently  it  should,  after  completion 
of  the  sale  of  all  the  lots  to  which  it  relates,  be  delivered  to  the 
registrar  for  destiniction,  and  a  condition  to  this  effect  might  be 
added ;  but  there  is  no  settled  practice  or  understanding  upon  the 
subject. 
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XXXn.  The  purchasers  [vendors]  shall  forthwith  at     Precedent 

their  own  cost  apply  for  and  endeavour  to  obtain  the         1 

approbation  of  the  Court  to  the  present  contract,  and       miscel- 

-  .  ,       11  .     1  1         •  T     1       li  LANE0V8 

in  case  such  approbation  shall  not  be  obtained  before      clauses. 

the day  of  ,  the  present  contract  shall  be  consent  of 

void,  and  the  expenses  of  preparing  and  executing  these  ^^J^^^  ^ 
presents,  and  all  other  costs  and  expenses  incurred  or  to  the  contract  to 
be  incurred  by  the  vendor  [purchaser]  in  respect  of  the  ^®  ^°^^' 
premises,  shall  be  paid  by  the  purchasers  [vendors]. 

XXXUI.  The  Company  shall  bear  and  pay  all  such  Costs,  accord- 
costs,  charges,  and  expenses  in  relation  to  the  sale  and  JJ^^paid  by 
purchase  as  would,  under  the  Lands  Clauses  Consolida-  Company  («). 
tioQ  Act,  1845,  be  payable  by  them  if  the  said  lands  had 
been  taken  by  them  compulsorily. 

(a)  On  a  sale  by  private  contract  to  a  railway  or  like  company, 
9ci  Re  Burdekin,  [1896]  2  Ch.  136. 


r 


122 


CONVEYANCES. 


^anbt'^antts. 


Precedent 
IV. 


IK  FEE. 


Becitol  of 
■eisin. 


WituesReth. 


IV. 

Conveyance   in    Feb  by  a  Vendor  seised  in  Fee    unih 
modifications  adapted  to  the  case  of  a  Vendor  married 
before  Ist  of  January^  1834  (a). 

Parties.  ThIS    INDENTURE,   made    the  day   of  , 

between    a.  B.,  of,  &c.    [vendor]  (6),  of   the    one   part 
and  C.  D.,  of,  &c.    ['imrchaser]^  of  the  other  part(c), 

(a)  As  to  land  in  a  district  where  registration  of  title  is  com- 
pulsory, see  the  obser^'^ations,  supra,  p.  82,  et  seq. 

(h)  If  the  vendor  was  married  on  or  before  the  Ist  of  January, 
1834,  to  a  woman  living  at  the  date  of  the  conveyance,  she  must  join 
to  release  her  dower,  and  in  that  case  add  here  ''  and  D.  B.  his 

wife." 

(c)  Sometimes  a  recital  of  seisin  (see  the  V.  &  P.  Act,  1874 
(App.  II.,  infra%  s.  2)  is  added,  jis  follows  :  — 


"  Whereas  the  said  A.  B.  is  seised  of  the  hereditaments 
hereinafter  granted  for  an  estate  of  inheritance  in  fee 
simple  in  possession  free  from  incumbrances,  and  he  has 
agreed  to  sell  the  same  to  the  said  C.  D.  for  the  sum 

of    A* .        Now    THIS    INDENTURE    WITNESSETH,     that    ill 

pursuance  of  the  said  agreement,  and  in  consideration  of 

£ ,  this  day  paid  by  the  said  C.  I),  to  the  said  A.  B. 

(the  receipt,  &c.).'' 

If  the  wife  joins  for  the  purpose  uientioned  in  note  (6),  add 
immediately  before  the  witnessing  part  "the  said  D.  B.  agreeing 

to  join  in  these  presents  for  the  purpose  and  in  manner 
hereinafter  appearing.*' 
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WITNESSETH,  that,  in  consideration  of  £ to  the  said     riiECKDENT 

TV 

A.  B.  this  day  paid  by  the  said  C.  D.  for  the  purchase  of         1 

the  fee  simple  of  the  hereditaments  hereinafter  granted       f^^^^  _ 
(the  receipt  whereof  the  said  A.  B.  doth  hereby  acknow-  Witnes&etii. 

ledge  (a)),  he,   the    said  A.  B.   as  BBNEFICIAIj   owner  (6),    Consideration. 

doth  hereby  gi-ant  {c)  unto  the  said  C.  D.,  his  heirs  and  ^®^^^P*- 

afisigns,  all  those and  hereditaments  situate  in  the  J^,  ^^ 

parish  of ,  in  the  county  of ,  delineated  {d)  on  Parcels. 

the  plan  in  the  margin  of  these  presents,  and  specified 

in  the  schedule  hereto  (e),  to  hold  the  premises  unto  Habendum. 

[■)  A  itfoeipt  clause  in  the  deed  renders  unnecessary  an  indorsed 
RocipUand  rice  rend.  See  the  Conv.  Act,  1881  (App.  IV.,  infra), 
8&  r»4  to  56. 

(i)  As  to  the  effect  of  these  words,  see  the  Act  mentioned  in  the 
lart  pfectdin*;  note,  sect.  7. 

'c.  Add  here  if  the  wife  joins  for  the  purpose  mentioned  in  note  (/>) 

on  p.  122,  fupni,  "and  she  the  said  D.  B.,  with  the  con- 
wnence  of  the  said  A.  B.,  and  for  the  purpose  of 
releasing  her  right  to  dower,  doth  hereby  release." 

\i)  ie,,  sketched  or  represented,  by  boundary  lines  or  other- 
^^jin.  Mich  a  manner  as  to  indicate  the  area  of  the  land.  See 
^r^l^erve  v.  TotUnhamy  dr.  Ry.  Co.,  [1891]  3  Ch.  278. 

[f)  See,  fcs  to  the  omission  of  the  general  words  and  estate  clause, 
WU  6  and  63  of  the  Conv.  Act,  1881  (App.  IV.,  ivfra).     If  the  pro- 

Poi.T  be  in  a  mineral  district,  the  wonls  '*  Together  with  the 

BUnesand  minerals  within  and  under  the  same  ''  should 

be  added.  In  the  cases  where  it  is  8upi)osed  that  the  gi-autor  may 
iiTe  aooie  intereiit  beyond  what  appears  by  the  deed,  the  following 
win  of  the  *' estate  clause,'' or  some  modification  of  it,  should  be 
n*«ted  here  : 

'*  Akd  all  the  estate,  term  of  years,  charge  in  respect  Estate  clause, 
of  redeemed  land-tax  or  otherwise,  tithe  or  tithe  rent- 
charge,  interest  and  claim  whatsoever  of  the  said  A.  B., 
^»  out  of,  or  upon  the  same  premises." 

In  eoQTejances  on  sale  there  can  seldom  be  any  occasion  for  the 
**ti<m  <»f  this  clause,  but  in  settlements  where  the  settlor's  title 
*»T  not  have  been  investigated,  and  voluntary  conveyances,  its 
uuQtion  may  sometimeB  be  advantageous. 
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Precedent     and  TO  THE  USE  of  the  said  G.  D.,  his  heirs  and  assigns  (a). 


IV. 


IN   FEE. 


In  witness,  &c.  (b). 

THE  SCHEDULE  above  referred  to. 


Precedent 
V. 


BY   MARRIED 

WOMAN   8EISED 

IN    FEE. 

Parties. 

Witnesseth. 

Consideration. 


Operative 
words. 


V. 

Conveyance  by  a  Married  Woman  seised  in  Fee  (c). 

This  INDENTUEE,  made,  &c.,  between  A.  B.,  of,  &c., 
and  D.  B.,  his  wife  [rendors],  of  the  one  part,  and  C.  D., 
of,  &c.  [purchaser],  of  the  other  part,  witnesseth,  that  in 

consideration  of  £ to  the  said  A.  B.  and  D.  B.  this 

day  paid  by  the  said  C.  D.  for  the  purchase  of  the  fee 
simple  of  the  hereditaments  hereinafter  granted  (the 
receipt  whereof  the  said  A.  B.  and  D.  B.  do  hereby 
acknowledge),  she  the  said  D.  B.  as  beneficial  owner, 
with  the  concurrence  of  the  said  A.  B.,  doth  hereby  grant 
and  dispose  of,  and  he,  the  said  A.  B.  as  beneficial 
OWNER  (d)  doth  hereby  grant  and  confirm  unto  the  said 

(a)  It  has  been  common  to  insert  a  declaration  that  no  widow  of 
the  purchaser  shall  he  entitled  to  dower  ;  but  the  practice  is  wrong, 
because,  if  the  purchaser  does  not  dispose  of  the  property  in  his 
lifetime,  and  dies  intestate,  there  is  no  reason  why  the  widow's 
dower  should  be  defeated  in  favour  of  the  heir-at-law,  even  if  a 
child,  and  certainly  not  if  a  more  distant  relative. 

(6)  This  deed  will  have  to  be  acknowledged  by  the  vendor's  wife, 
if  she  be  a  party. 

(c)  If  the  woman,  having  been  married  before  1st  of  January, 
1883,  acquired  her  title  to  the  property  on  or  after  that  day,  or  if 
she  was  married  on  or  after  that  day,  the  property  will,  under  the 
M.  W.  P.  Act,  1882  (App.  XII.,  infra),  belong  to  her  for  her 
separate  use,  and  l)e  capable  of  being  disposed  of  by  her,  as  if  she 
were  a  feme  sole.  In  such  a  case  the  preceding  Precedent  might 
be  used,  the  wife  being  made  the  sole  conveying  party,  and 
apparently  the  husband  could  not  be  required  to  join  for  the 
purpose  of  obtaining  his  covenants  for  title,  or  otherwise. 

{d)  As  to  the  effect  of  these  words  in  implying  covenants  for 
title,  see  the  Conv.  Act,  1881  (App.  IV.,  infra),  s.  7  (particularly 
8ub-8.  1  F.  (3) ). 
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C.  D.  and  his  heirs  [j>arcels — »npra,  p.  123],  to  hold  the     rBBCBDEKx 
premises  unto  and  to  the  use  of  the  said  C.  D.,  his         __ 
heirs  and  assigns  for  ever.     In  witness,  &c.  (a).  »y  married 

WOMAN  8EIBEI> 


THE  SCHEDULE  above  refened  to. 


IN    FEE. 

Habendum. 

To  use  of  pur- 
chaser in  fee. 


GRANT  IN  FEB. 


Parties. 


VI. 

CONTEYANCE    blf    APPOINTMENT,    and    GrANT    in   Feb    sub-      Prbcedbnt 

ject  to    a  Lease.     Variations  far  Apportionment   of         ^^' 

the  Bent.  by  appoint- 

ment AND 

This  INDENTUEE,  made,  &c.,  between  A.,  of,  &c. 
[rffidor],  of  the  one  part,  and  B.,  of,  &c.  [purchaser],  of 
the  other   part,  witnesseth,   that  in  consideration  of  Witnesseth. 

4* to  the  said  A.  this  day  paid,  by  the  said  B.,  for  the  Consideration. 

purchase  of  the  fee  simple  of  the  hereditaments  herein- 
after appointed  and  granted  (the  receipt  whereof  the  said  Receipt. 
A.  doth  hereby  acknowledge),  he  the  said  A.  in  exercise 

of  a  power  given  him  by  an  indenture  dated  the day 

of (b),  and  expressed  to  be  made  between  [parti^?^], 

and  of  every  other  power  enabling  him  in  this  behalf, 

doth  hereby  appoint  (c),  and  by  virtue  of  his  estate  and  Appointment, 

(«}  This  deed  will  have  to  be  acknowledged  by  the  married 
woman,  the  vendor.      But   see    the  Con  v.   Act,   1882  (App.   Y., 

\h'.  It  is  i»iial  to  specify  the  mode  of  assurance  more  particii- 
Urij;  thiii^  ''by  an  indenture  of  release  grounded  on  a  lease  for 
ATear;"  or^  ''by  an  indenture  of  release  made  in  pursuance  of  the 
Act  for  n^nderin^  a  relea^^e  as  effectual  for  the  conveyance  of  free- 
hoU  elites  as  a  lease  and  release  by  the  same  parties ; "  or,  "  by 
SB  indenture  of  feoffment  perfected  by  livery  of  seisin ; "  or,  "  by 
in  indenture  of  bargain  and  pale  perfected  by  enrolment,  and  by  a 
ftebTOf  suffered  in  pursuance  of  the  same  indenture,"  or  the  like. 
Bat  the  expression  in  the  text  is  sufficient.  The  phrase  "  expressed 
tole'^iDay  be  omitted  when  it  is  known  that  the  instrument  was 
ezecoted  by  all  the  parties. 

(')  In  exercising  a  power,  it  is  best  to  take  the  operative  wordfr 
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Pkecbdbnt 
VI. 

BY   APPOINT- 

MEXT  AND 

ORA2«T  IX  PEE. 

Grant. 
Parcels. 


Habendum  to 
purchaser  in 
fee. 

Subject  to 
lease. 


interest,  and  as  beneficial  owner,  doth  hereby  grant 
and  confirm  (a)  unto  the  said  B.,  his  heirs  and  assigns, 
all  that  messuage  or  farmhouse  and  farm  with  the 
several  cottages  and  parcels  of  land  belonging  thereto, 

known  as Farm,  situate  in  the  parish  of ,  in 

the  county  of ,  and  particularly  described  in  the  first 

schedule  hereto,  and  delineated  in  the  map  drawn  on 

these  presents  and  thereon  coloured ,  such  schedule 

and  map  being  respectively  extracts  from  the  tithe  com- 
mutation rentcharge  apportionment  for  the  said  parish, 
and  the  map  therein  referred  to,  Together  with  the  mines 
and  minerals  within  and  under  the  same  (h)  to  hold  the 
premises  unto  and  to  the  use  of  the  said  B.,  his  heirs 
and  assigns  (c),  subject  to  a  lease  thereof  [with  other  here- 
given  in  the  power.  The  power  supposed  in  the  text  reciiiires  no 
formalities  ;  but,  in  exercising  a  po\ver  which  does  require  formali- 
ties, it  is  unnecessary  to  follow  the  U8ual  course  of  making  the 
witnessing  part  describe  the  intended  mode  of  execution.  The 
only  advantage  of  that  practice  is  to  guide  the  persons  seeing  to 
the  execution  and  attestation  of  the  deed.  If  the  deed  (as  in  the 
text)  does  not  state  the  formalities,  attention  should  be  called  to 
them  by  a  note  in  the  margin  of  the  draft.  By  22  &  23  Vict 
c.  35,  8.  12,  a  deed  executed  in  the  presence  of  and  attested  by  two 
or  more  witnesses  in  the  manner  in  which  deeds  are  ordinarily 
executed  is  made  valid  as  an  execution  of  a  power  of  appointment 
by  deed  or  any  writing  not  testamentary,  although  other  formalities 
may  liave  been  required  by  the  instrument  creating  the  pow^er  ;  hut 
in  practice  the  formalities,  if  known,  are  usually  adhered  to. 

(a)  This  Precedent  may  be  used  whenever  the  property  stands 
limited  to  uses  such  that  the  vendor  has  a  general  power  of  appoint- 
ment, and  also  an  estate  in  fee  subject  to  the  power,  and  the 
conveyance  is  in  fee  simple.  Where  the  grantee  to  uses  is  the 
same  person  as  the  cestui  que  use,  the  appointment  and  grant  may 
properly  be  combined  in  one  witnessing  part,  as  in  the  text ;  but 
where  that  is  not  the  case,  two  witnessing  parts  should  be  employed, 
as  in  the  next  Precedent. 

(6)  See  parcels,  supra,  p.  123,  and  note  (e). 

(c)  Unless  there  be  any  reason  (as  there  ver}^  seldom  is)  to 
suppose  that  the  power  has  been  extinguished,  the  conveyance  may 
be  by  appointment  alone,  but  there  is  no  great  advantage  in  this 
course.  There  was  no  substantial  objection,  when  the  property  stood 
limited  to  uses  to  bar  dower  in  favour  of  the  vendor,  to  taking  the 
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ditaments]  made  by  an  indenture  dated  the day  of     Pkbcbdbnt 


18 — ,  to ,  for  years  from  the day 


VI. 


of ,  18 — ,  at  the  yearly  rent  of  £ ,  but  with  the    b^  appoint- 

b^efit  of  the  [yearly  sum  of  £ as  an  apportioned  (a),  grant  in  fbb. 

part  of  the]  said  rent,  and  of  the  covenants  by  the  lessee, 
and  conditions  in  the  said  indenture  of  lease  contained 
[so  far  as  the  same  relate  to,  or  affect  the  said  pre- 
mises hereinbefore  appointed  and  granted,  regard  being 
bad  to  the  apportionment  aforesaid].    And  the  said  A.  Acknowiedg- 
iietaming  possession  of  the  deeds  and  writings  specified  in  JJ^dertaking  as 
the  second  schedule  hereto,  doth  hereby  acknowledge  the  ^  documenta 
ri^t  of  the  said  B.  to  production  and  to  delivery  of  copies 
thereof,  and  undertake  for  the  safe  custody  thereof  (b). 

hi  WITNESS,  &c. 

THE  FIRST  SCHEDULE  above  referred  to. 
THE  SECOND  SCHEDULE  above  referred  to. 


VII. 

Co5VEYANCE  by  APPOINTMENT  and  (Grant  to  Uses  to  bar     Pkecbdest 

Dower.  ', 

m  BY  APPOINT- 

IHIS  INDENTURE,  made,  &c.,  between  A.,  of,  &c.      mbntand 

_  OBANT  TO  U8E8 

Tfudor  ,  of  the  first  part,  B.,  of,  &c.  [purchaser] ,  of  the  tobardowek. 

i^QTevuice  from  him,  as  in  Precedent  IV.,  either  reciting  or  not  1*^"^®*- 
iKiti]k«;  bia  title  ;  for  the  conveyance  of  his  estates  extinguished 
thi  power,  or  precluded  him  from  exercising  it.  The  usual  objection 
lA  tins  method  'was  that  it  left  untouched  the  estate  of  the  dower 
tnatce;  but  thLs  estate  cannot  be  considered  of  more  importance  than 
^  of  trjstees  to  preserve  contingent  remainders,  and  the  latter 
»»  neTCT  got  in  ;  and  see  Collard  v.  Roe,  4  De  G.  &  J.  526.  Tlie 
frimiu^  of  omitting  the  appointment  is,  that  the  reference  to  any 
*ni«iior  title  is  avoided,  but  any  objections  to  such  reference  may  be 
dmioished  by  appointing  with  only  a  general  reference  to  every 
iw*tr  in  the  appointor. 

!•)  See  p.  32,  supra. 

(()  As  to  this  acknowledgment  and  undertaking,  see  the  Conv. 
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Fkecedent 
VII. 


BY  APPOINT- 
MENT AN1> 
GRANT  TO  USES 
TO  »AK  DOWER. 


"Witnesseth. 

Consideration. 

Receipt. 


Appointment. 


Witnesseth 
secondly. 

Giant. 
Habendum. 


Limitation  to 
such  uses  as 
purehsLser  shall 
appoint;  in 
default  to  pur- 
chaser for  life ; 
to  trustee 
during  life  of 
purchaser,  in 
trust  for  him ; 
to  purchaser  in 
fee. 


second  part,  and  C,  of,  &c.  [trustee],  of  the  third  part, 

WITNESSETH,  that  in  consideration  of  £ to  the  said 

A.  this  day  paid  by  the  said  B.  for  the  purchase  of  the 
fee  simple  of  the  hereditaments  hereinafter  appointed 
and  granted  (the  receipt  whereof  the  said  A.  doth  hereby 
acknoivledge),  he  the  said  A.  in  exercise  of  a  power  given 

him  by  an  indenture  dated  the  day  of  ,  and 

expressed  to  be  made  between  [parties],  and  of  every 
other  power  enabling  him  ia  this  behalf,  doth  hereby 

appoint  (a)  that  all  those  the and  hereditaments 

hereinafter  described  and  granted,  shall  henceforth  go 
and  remain  to  the  uses  hereinafter  limited.  And  Tms 
INDENTURE  ALSO  WITNESSETH,  that  for  the  Consideration 
aforesaid,  he  the  said  A.  as  beneficial  owner  doth  hereby 
grant  and  confirm  unto  the  said  B.  and  his  heirs  [parcels 
— supra,  pp.  123,  126,  &c.].  To  hold  the  premises  unto 
the  said  B.  and  his  heirs,  to  the  uses  hereinafter  limited. 
And  it  is  hereby  agreed  and  declared,  that  the  appoint- 
ment and  grant  hereinbefore  contained,  shall  respectively 
operate  and  enure,  to  such  uses,  for  such  estates,  and  in 
such  manner  as  the  said  B.  shall  by  deed  appoint ;  and 
IN  default  of  and  subject  to  any  such  appointment,  to 
THE  USE  of  the  said  B.  and  his  assigns  during  his  life, 
without  impeachment  of  waste;  and  after  the  deter- 
mination of  that  estate  by  any  means  in  his  lifetime,  to 
THE  use  of  the  said  C,  and  his  heirs  during  the  life  of 
the  said  B.,  in  trust  for  him  and  his  assigns;  and  after 
the  determination  of  that  estate,  to  the  use  of  the  said 

Act,  1881  (App.  IV.,  infra),  s.  9.  It  ia  assumed  that  A.  retains  not 
only  the  indenture  by  which  Lis  power  of  appointment  was  reserved, 
but  alBo  other  documents  relating  to  the  property.  If  the  acknowledge- 
ment and  undertaking  are  intended  to  refer  only  to  that  indentun;, 
the  second  Kchedule  will  of  course  not  be  needed.  As  a  general  ruh», 
it  is  considered  advisable  that  the  acknowledgment  and  undertaking 
should  be  by  a  separate  instrument,  where  they  relate  to  documenU 
not  referred  to  in  the  conveyance.  A  precedent  of  such  an  instru- 
ment will  be  found  infra. 

(a)  See  p.  125,  nn.  (6)  and  (c),  suj^a. 
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B.,  his  heirs  and  assigns,  for  ever  (a).     And  the  said  A.,     Precedent 

nlaining  [acknowledgment  and  undertaking  as  to  documents         [ 

iftMe-'Supra,  p.  127] .     In  witness,  &c.  »y  appoint- 

ment AND 

THE  SCHEDULE  above  referred  to.  ^^^^  "^^  ^«*8 

TO  BARDOWEB. 

Acknowledg- 

1 ment  and 

undertaking  as 
to  documents 
of  title. 

VIII. 
Conveyance  by  Co-paboeneks  (i).  Pmcedent 


BY   CO- 
PARCENERS. 


in- 


TmS  INDENTURE,  made,  &c.,  between  A.  B.,  of,  &c., 
ind  C.  D.,  of,  &c.  [vendors] ,  of  the  one  part,  and  E.  F., 

of, 4c.  [purchaser],  of  the  other  part.    Whereas  G.  B.,  Parties. 

late  of,  &c.,  died  on  the day  of ,  1860,  intestate,  f^^ln^ 

leaving  his  only  surviving  child,  the  said  A.  B.,  and  his  testate  and 

:  grandson,  the  said  C.  D.,  who  is  the  eldest  son  of  H.  D.,  vendore.^^ 

(fl)  These  are  the  limitations  to  bar  dower,  which  were  in  use 
"kffl  the  purchaser  had  been  married  before  1st  January,  1834,  to  a 
vcma  living  at  the  date  of  the  conveyance.  They  are  now  almost 
*A»lete ;  but,  in  other  respects  the  precedent  is  appropriate  when- 
«» the  conveyance  is  to  be  made  by  appointment  and  grant  to 
^"es  of  any  description. 

[h)  This  Precedent  is  given  as  a  specimen  of  a  conveyance  by 
•WQii  vendors,  as  by  co-parceners,  tenants  in  common,  joint 
*®«8t8i  or  tenant  for  life  and  reversioner.  The  recitals  of  such  a 
•oa^ance  should  show  the  precise  interest  of  each  conveying  party, 
winie  his  implied  covenants  for  title  (see  the  Con  v.  Act,  1881, 
App.  IV,  8.  7)  must  be  limited  according  to  the  extent  of  his  interest. 

In  «  conveyance  by  co-parceners,  or  by  tenants  in  common  where 
**k  conreying  party  has  a  distinct  share  of  the  property,  the 
opw«  eovenants  of  each  party  were  usually  made  to  extend  to 
*A  iharc  only.  Similarly  in  a  conveyance  by  tenant  for  life  and 
^^'DMner,  the  covenants  of  the  former  have  been  limited  to 
^  ^  estate,  and  those  of  the  latter  to  the  reversion  ;  and  care 
^^^nid  he  taken  that  the  implied  covenants  are  similarly  limited, 
^i*  as  Rgaids  tenants  in  common  may  be  effected  as  in  the  text 
^  the  piesent  Precedent,  and  also  as  regards  tenant  for  life  and 
'•^oaoncr,  with  the  aid  of  Precedent  XV.,  p.  143,  infra, 

Ai  joriit  tenants  do  not  take  distinct  shares  in  the  property,  their 
^o^atBtB  cannot  be  limited  by  reference  to  their  respective  shares. 

D.C.P.  9 
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Prbcbdbmt 
VIII. 

BY   CO- 
PABCBNBIbS. 

That  intestate 
died  seised  in 
fee. 

Contract  for 
sale. 

Witnesseth. 
Consideration. 


Receipt. 


the  late  wife  of  J.  D.  (which  said  H.  D.  was  the  only 

other  child  of  the  said  G.  B.,  and  died  on  the day 

of ,  1858),   his  co-heirs  at  law.    And  whereas  the 

said  G.  B.  was  at  his  death  seised  in  fee  simple  of  the 
hereditaments  hereinafter  granted:  And  whereas  the 
said  A.  B.  and  G.  D.  have  agreed  with  the  said  E.  F.  for 
the  sale  to  him  of  the  said  hereditaments,  in  fee  simple 
in  possession,  free  from  incombrances,  for  the  sum  of 

£ (a).     Now  THIS  indenture   witnesseth,  that  in 

pursuance  of  the  said  agreement  (b),  and  in  consideration 

of  £ this  day  paid  to  the  said  A.  B.  and  C.  D.  by 

the  said  E.  F.  (the  receipt  whereof  the  said  A.  B.  and 
C.  D.  hereby  acknowledge),  they,  the  said  A.  B.  &  C.  D., 

The  best  plan  appears  to  be,  to  frame  the  deed  so  that  several 
covenants  may  be  cither  expressed  or  implied  on  the  part  of  each 
joint  tenant,  and  to  add  a  proviso  limiting  the  total  liability  of  each 
covenantor  for  damages  to  a  sum  specified,  which  will  usually  be 
equal  to  his  share  of  the  purchase-money.  See  the  note  at  the  end 
of  this  Precedent  for  the  mode  of  implying  such  limited  covenants. 
A  similar  form  of  covenants  may  be  adopted,  where  the  vendors 
have  several  interests  in,  but  not  distinct  shares  of,  the  property 
sold ;  e.^.,  where  real  estate  devised  in  trust  for  sale  is  sold  with 
the  concurrence  of  the  persons  absolutely  entitled  to  the  whole  or 
part  of  the  proceeds  of  sale,  in  which  case  such  beneficial  owners 
have  generally  been  required  to  covenant  for  title,  though  it  has 
been  held  that,  if  the  sale  be  made  under  a  decree  of  the  Court 
of  Chancery,  the  beneficiaries  cannot  be  required  to  concur  in  the 
conveyance  for  the  purpose  of  covenanting  for  title.  See  Cottrell 
v.  GoUreU,  L.  R.  2  Eq.  330 ;  and  as  to  the  frame  and  extent  of 
covenants  for  title  generally  before  the  Act,  see  Davidson's  Pr«c 
Con.  vol.  L,  5th  ed.,  pp.  84  et  seq, 

(a)  The  following  recital  might  be  substituted  for  the  preceding 
recitals  : — 

"  And  whereas  the  said  A.  B.  and  C.  D.  are  seised  of 
the  hereditaments  hereinafter  granted  in  fee  simple  in 
possession  as  [co-parceners]  tenants  in  common  in  equal 
shares,  and  they  have  agreed  to  sell  the  same  free  from 
incumbrances  to  the  said  E.  F.  for  the  sum  of  £ — 


»> 


(h)  These  words  have  a  clear  purpose  and  effect  and  are  better 
retained  ;  see  Ez  parte  Daices,  17  Q.  B.  D.  275. 
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seeording  to  their  several  and  respective  shares,  each  as     p&bcsdsnt 
BENEFICIAL  OWNER  of  One  equal  undivided  moiety  (a),  Do,        I^' 
and  each  of  them  doth  hereby  grant  unto  the  said  E.  F.,        ^^  ^' 
his  heirs  and  assigns  [parcels — supray  pp.  128, 126,  &c.].     ''^^"^'^l 
To  HOLD  the  premises  unto  and  to  the  use  of  the  said  wwd*.*^^* 
£.  F.,  his  heirs  and  assigns  {b).    In  witness,  &c.  (c). 

THE  SCHEDULE  above  referred  to. 

(a)  The  following  is  another  form  which  may  be  used  where  the 
title  recited  is  more  complex  : — 

"  As  and  according  to  and  as  beneficial  owners  of  the  OperatiTe 
estates,  shares,  and  interests  to  which  they  respectively  anMby t^a^ 
to  be  entitled  as  hereinbefore  is  mentioned,  and  as  '^  common. 


to  aD  other  (if  any)  the  estates,  shares  and  interest  which 
they  respectively  are  entitled  to  or  can  dispose  of." 

(&]  If  the  grantors  were  joint  tenants  the  words  ''  according  to 

their  several  and  respective  shares,"  would  be  omitted  and, 
far  the  woida  immediately  following,  the  words  ''as  BENEFICIAL 
owKiBs  do  and  each  of  them  separately  as  beneficial 

OWNER  doth,"  would  be  substituted,  and  the  following  proviso 
taa^l  be  added  : — 

"  Pbovided  always,  that  the  total  amount  recoverable  ProyiBo  limit- 
fcom  each  of  them,  the  said  A.  B.  and  C.  D.,  or  from  his  j^de^Jo^e^ 
'  or  her  heirs,  executors,   or  administrators  by  way  of  nants  for  title. 
;  <timages,  in  respect  of  any  breach  or  breaches  of  the 
'  respective  covenants  implied  on  the  part  of  them,  the 
itid  A.  B.  and  C.  D.  respectively,  shall  not  exceed  the 
Bum  of  £ ." 

(f)  Where  one  of  the  vendors  is  an  infant,  and  it  is  not  desired,  on 
^  groand  of  expense  or  otherwise,  to  proceed  in  respect  of  his 
•bare  under  the  Settled  Land  Act,  1882  (App.  VII.,  tn/ra),  ss.  59 
nd  $0,  the  infant  may  be  made  a  party  to  the  conveyance,  the  other 
Vttdon  covenanting  for  his  execution  upon  attaining  twenty-one, 
Bd  hfi  chare  of  the  purchase-money  being  retained  in  the  meantime 
%j  the  purchaser.  The  following  variations  of  the  Precedent  in  the 
tot  are  adapted  to  the  case  mentioned  : — 

"And  whereas  the  said  [infant]  is  made  a  party  to  Recital  that 
these  presents  to  the  intent  that  he  shall  execute  the  ^  ^^^  ^^  * 

9—2 
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Pbxcbdbmt 
IX. 

» 

BYMOBTOAGOK 

AND 

MOBTOAOBE. 

Parties. 


— of  agreement 
by  the  other 
parties  for 
covenant. 


Contract  by 
tiie  other 
parties  that 
infant  shall 
execute  at  21. 


Agreement  as 
to  infants 
share  of  the 
purchase 
money 
meanwhile. 


IX. 
Conveyance  by  Mortgagor  and  Mortgagee  (a). 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.,  of,  &c 

[mortgagee] ,  of  the  first  part,  B.,  of,  &c.  [rnortgagor  and 

vendor],  of  the  second  part,  and  C,  of,  &c.  [pttrc/ia«er],  of 

same  if  and  when  he  attains  the  age  of  twenty-one  years. 
And  whereas  it  has  been  agreed  that  the  parties  hereto 
of  the parts  shall  enter  into  the  covenant  herein- 
after on  their  parts  contained,  and  that  these  presents 
shall  contain  the  agreement  and  declaration  hereinafter 
appearing." 

**  And  the  said  parties  hereto  of  the parts  do,  and 

as  separate  covenants  also  each  of  them  doth,  hereby 
covenant  with  the  said  E.  F.  that  the  said  \infani\  if 
and  when  he  attains  the  age  of  twenty-one  years,  or  in 
the  event  of  his  death  under  that  age,  his  heirs  shall,  at 
the  request  of  the  said  E.  F.,  his  heirs  or  assigns,  and  at 
the  cost  of  the  parties  hereto  other  than  the  said  E.  F., 
or  of  some  or  one  of  them,  execute  these  presents  or  such 
other  instrument  as  shall  be  necessary  or  proper,  and  as 
the  said  E.  F.,  his  heirs  or  assigns,  shall  require  for  the 
purpose  of  confirming  these  presents,  and  the  assurance 
by  the  said  {infant]  purported  to  be  hereby  made. 
And  it  is  hereby  agreed  and  declared  that  the  sum  of 

£ ,  being  the  share  of  the  said  [infant]  in  the  said 

purchase  price  of  £ shall  remain  in  the  hands  of  the 

said  E.  F.,  and  bear  interest  at  the  rate  of  £ per 

cent,  per  annum,  and  that  the  same  sum  of  £ and 

the  interest  thereon  shall  be  paid  to  the  said  [infant]  or 
his  heirs  upon  his  or  their  executing  these  presents,  -or 
such  other  instrument  as  aforesaid,  pursuant  to  the 
covenant  in  that  behalf  hereinbefore  contained." 

(a)  Compare  the  third  of  the  short  forms  of  Deeds  in  Schedule  IV. 
to  the  Conv.  Act,  1881  (App.  IV.,  imfra). 
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the  third  part.   Whbeeas,  by  an  indenture  dated  the Pbecbdent 

day  of ,  and  expressed  to  be  made  between  the  said         1 

B.,  of  the  one  part,  and  the  said  A.  of  the  other  part,  in  bymobtgaoor 

eonsideration  of  £ by  the  said  A.  paid  to  the  said  B.,    mortoaobb. 

flie  said  B.  did  grant  the  hereditaments  hereinafter  Kecitalof      ' 

granted  [together  with  other  hereditaments],  unto  and  mortgage. 

totiie  use  of  the  said  A.,  his  heirs  and  assigns,  subject 

to  a  proviso  in  the  indenture  now  in  recital  contained 

ix  redemption  of  the  same  hereditaments  on  payment 

by  the  said  B.,  his  heirs,  executors,  administrators,  or 

•fisigns,  unto  the  said  A.,  his  executors,  administrators, 

or  assigns,  of  the  sum  of  & ,  with  interest  for  the 

'  ttme  after  the  rate  therein  mentioned  on  the  day  thereby 
appointed.    And  whereas  the  said  B.  has  agreed  with  Contract  for 
fte  said  C.  for  the  sale  to  him  of  the  said  hereditaments,  ^®- 
in  fee  simple  in  possession,  free  from  incumbrances,  for  the 

ram  of  A' ,  And  whereas  the  said  sum  of  £ is  That  mortg^ 

BOW  owing  to  the  said  A.,  but  all  interest  for  the  same  Te^^d  Sto 
has  been  paid  down  to  the  date  of  these  presents,  and  it  ^  paid  off  out 

^  been  agreed  that  the  sum  of  £ part  of  the  said  money. 

porchase-money  shall  be  paid  to  the  said  A.  in  satis- 
faction [towards  discharge]  of  the  said  mortgage  debt, 
*nd  that  he  shall  join  in  these  presents  in  manner  herein- 
after appearing.  Now  this  indenture  witnesseth,  that  Witnesseth. 
in  pursuance  of  the  said  agreements,  and  in  consideration  Consideration. 
^  ^- — ,  to  the  said  A.  this  day  paid  by  the  said  C. 
•t  the  request  of  the  said  B.  (the  receipt  whereof  the  Receipt. 

^  A.  doth  hereby  acknowledge),  and  of  i* to  the 

*ud  B.  this  day  paid  by  the  said  C.  (the  payment  and 

_        ■ 

^^ipt  respectively    of    which    said    sums    of    £ 

•^  ^- — ,  making  together  the  said  purchase-money 

®'  ^'- — ,  the  said  B.   doth   hereby   acknowledge),   he 

"te  said  A.  AS  mortgagee  and  by  the  direction  of  the  Operative 

»wJ  B.,  doth  hereby   grant,  and   he   the  said  B.,  as  '^'''*' 

^EXEFiQAL  OWNER,  doth  hereby  grant  and  confirm  unto 

the  said  C.  and  his  heirs  [jmrcels — pp.  123,  126,  &c.],  to  Habendum. 

HOLD  the  premises  unto  and  to  the  use  of  the  said  C, 
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Prbcsdbnt     his  heirs  and  assigns,   discharged  from   all  principal 

L         monies  and  interest  secured   by,  and  from  all  claims 

BYMOBTOAooR  under,   the  hereinbefore  recited   indenture.     And  the 

MORTOAOBE.  SAID  B.  doth  hereby  acknowledge  the  right  of  the  said 
Acknowledg-  C  to  production  of  the  hereinbefore  recited  indenture, 
maitand         qj^^  |jq  delivery  of  copies  thereof,  and  undertake  for  the 

undertaking  as  •f  r  ^ 

to  documentB     safe  custody  thereof  (a) .    In  witness,  &c. 


of  title. 


THE  SCHEDULE  above  referred  to, 

(o)  See  supra,  p.  127,  n.  (6).  This  clause  will  of  course  be  omitted 
if  the  mortgage  deed  be  handed  over.  And  where  the  mortgage 
was  made  on  or  after  the  1st  of  January,  1882,  the  mortgagee  might 
be  compelled  under  sect.  16  of  the  Conv.  Act,  1881  (App.  IV.,  infra), 
to  produce  the  deed,  even  without  an  express  acknowledgment,  if 
the  purchaser  be  within  the  definition  in  sect.  2  (vi.)  of  the  word 
mortgagor  J  which  seems  somewhat  doubtful. 

When  the  mortgage  debt  is  not  fully  paid  off,  the  clause  will  take 
the  following  form  : — 

'^  And  each  of  them,  the  said  A.  and  B.,  both  hereby 
acknowledge  the  right  of  the  said  C.  to  production  of 
the  hereinbefore  recited  indenture,  and  to  delivery  of 
copies  thereof,  and  the  said  B.  doth  her^by  undertake 
for  the  safe  custody  thereof.*' 

There  is  some  difficulty  in  relation  to  the  undertaking  in  such 
a  case,  because  the  indenture  will  probably  remain  in  the  actual 
possession  of  the  mortgagee.  However,  in  the  case  of  a  mortgage 
made  on  or  after  the  1st  January,  1882,  it  may  be  thought  that  by 
virtue  of  the  Conv.  Act,  1881,  sect.  16,  if  not  otherwise,  the  inden- 
ture must  be  considered  as  in  the  constructive  possession  or  control 
of  the  mortgagor.  Under  sub-sect.  (11)  of  sect.  9  the  undertaking 
will  satisfy  the  obligation  of  the  mortgagor  to  give  a  covenant  for 
safe  custody,  and  it  is  apprehended,  therefore,  that  in  the  absence  of 
special  contract  nothing  more  can  be  required  of  him. 
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llEOISTRATION. 

Parties. 


X. 

CcnnrKTANCs  in  fee  of  Registered  Freeholds  not  intended     rRicBPBNT 

for  Begistration  (a).  — 1- 

,  OF  REGISTEBBe 

TfflS  INDENTURE,  made,  &c„  between  A.,  of,  &c.  ^^T^^tendbd 
[vendor],  of  the  first  part,  B.,  of,  &c.  [incumbrancer] ,  of  for 

the  second  part,  and  C,  of,  &c.  [purchasei'],  of  the  third 
part.  Whereas  the  said  A.  is  the  registered  proprietor  of 
Ae  hereditaments  hereinafter  granted,  with  an  absolute  registered  title, 
title  {or  with  a  qualified  title  subject  to  the  qualifications 
•et  forth  in  the  schedule  hereto,  and]  subject  to  the 
iDcmnbrance   following,  that  is  to  say:   a  charge  for 

f ,  with  interest  at  the  rate  of  £ per  cent,  per 

ammm,  of  which  the  said  B.  is  the  registered  pro- 
prietor. And  whereas  the  said  A.  has  agreed  with  the  Contract  for 
said  C.  for  the  sale  to  him  of  the  said  hereditaments 
in  iee  simple  in  possession  [subject  to  the  qualifications 
set  forth  in  the  said  schedule,  but]  free  from  incum- 
brances, for  the   sum  of  £ (6).     And  whereas  all  That  charge  is 

to  be  paid  off 

■    (.)See«.p„..p.91.  r^.^""*^ 

(6)  If  A.  is  roistered  with  a  possessory  title,  or  with  a  qualified 
tiUe,  but  the  sale  is  not  made  subject  to  any  qualifications,  it  is 
cppxehended  that  the  following  recitals  should  be  substituted  for 
tW  abore : — 

*' Whereas  the  said  A.  is  seised  of  the  hereditaments  Recital  of  seisin 
hereinafter  granted  for  an  estate  in  fee  simple  in  posses-  registered 
Hon,  subject  to  the  incumbrance  following  (that  is  to  charge; 

tty):  a  charge  for  £ ,  with  interest  at  the  rate  of 

^' —  per  cent,  per  annum,  of  which  the  said  B.  is  the 
registered  proprietor.    And  whereas  the  said  A.  is  regis of  regis- 
tered as  the  proprietor  of  the  said  hereditaments,  with  a  poBsessory 
possessory  [qualified]  title.     And  whereas  the  said  A.  J'^j^'!"**^®^ 
lutf  agreed  with  the  said  C.  for  the  absolute  sale  to  him  _of  agreement 
of  the  said  hereditaments  in  fee  simple,  free  from  incum-  for  sa^. 
•wwioee,  for  the  sum  of  £ ." 
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Precedent 
X. 


OF  REGISTERED 

FREEHOLDS 
NOT  INTENDED 

FOR 
RBOIBTRATIOX. 

Witnesseth. 


Receipt. 


Operative 
words. 


Parcek. 


Habendum. 


Extension  of 
covenant  tor 
further  assur- 
ance of  land  to 
be  registered. 


Appointment 
of  purchaser  as 
attorney  to 
execute  further 
assurances. 


interest  upon  the  said   sum  of  £ has  been  paid 

to  the  said   B.  down  to  the  date  of  these   presents, 

and  it  has  been  agreed  that  the  said  sum  of  £ 

shall  be  paid  off  out  of  the  said  purchase-money, 
and  that  the  said  B.  shall  join  in  these  presents  in 
manner  hereinafter  appearing.  Now  this  indentubb 
WITNESSETH,  that  in  pursuance  of  the  said  agreements, 

and  in  consideration  of  £ to  the  said  B.  this  day, 

paid  by  the  said  C.  at  the  request  of  the  said  A.  (the 
receipt  whereof  the  said  B.  doth  hereby  acknowledge), 

and  of  £ to  the  said  A.  this  day  paid  by  the  said  C. 

(the   payment  and  receipt  respectively  of  which   said 

sums  of  £ and  £ ,  making  together  the  said 

purchase-money   of  £ ,   the   said    A.   doth    hereby 

acknowledge),  he,  the  said  B.,  as  mortgagee,  by  the 
direction  of  the  said  A.,  doth  hereby  grant,  and  he, 
the  said  A.,  as  beneficial  owner,  doth  hereby  grant 
and  confirm  unto  the  said  C.  and  his  heirs,  all  [Ac., 
jyarceU — pp.    123,    126,    being   [part   of]  (a)    the   lands 

and   hereditaments  registered  in   the  district  of   , 

and  parish  of ,  under  the  title  numbered ],  to 

HOLD  the  premises  unto  and  to  the  use  of  the  said  C, 
his  heirs  and  assigns  [subject  to  the  qualifications  set 
forth  in  the  schedule  hereto,  but]  discharged  from  all 
principal  monies  and  interest  secured  by  and  from  all 
claims  under  the  said  registered  charge,  and  all  liability 
in  respect  thereof.  And  it  is  hereby  agreed  and  declared 
that  the  covenant  herein  on  the  part  of  the  said  A.,  by 
statute  implied  for  further  assurance  of  the  said  premises, 
shall  extend  to  the  making  and  doing  of  every  assurance 
and  thing  necessary  for  enabling  the  said  B.  to  be 
registered  as  proprietor  of  the  said  premises  with  an 
absolute  [possessory]  title.  And  the  said  A.  doth  hereby 
appoint  the  said  B.,  his  heirs  and  assigns,  the  attorney,  or 
attorneys,  of  him  the  said  A.,  in  his  name  and  on  his 
behalf,  to  execute  and  do  every  or  any  such  assurance 

(a)  A  simple  reference  to  the  i-egister  will  often  suffice. 
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and  thing  as  aforesaid.      [Acknowledgment  and  under-    Prbcedbnt. 
taking  as  to  documenU  of  title  if  required^  supra,  p.  184.]         _5l 

Is  WmrESS,   &C.  ofrbgisteeed 

FREEHOLDS 

THE   SCHEDULE  above  referred  to.  ^^'^  intended 

FOR 
REGISTRATION. 


XL 

CoN\'EYANCE  hv  a  MORTGAGEE  Under  a  Power  of    Sale,       Precedent 

XI. 

THE  Mortgagor  not  being  a  Party.  1 

BY   MORT- 

TfflS  INDENTUEE,  made,  &c.,  between  A.,  of,  &e.  _    o^^__ 
mortgagee _  of  the  one  part,  and  B.,  of,  &c.,  widow  [jmr-  l*»rties. 
cha$er\ ,  of  the  other  part.     Whereas,  &c,      [Recite  the  Recital  of 
mortgage  ut  supra,  p.  183,  and  (except  where  the  mortgage  ™^^S^o®» 
tontains  no  express  power  of  sale,  such  power  being  supplied 
hif  the  sUitutory  provisions  of  either  23  d;  24  Vict.  c.  145, 
Part  II.,  or  the  Conv.  Act,   1881,  Appendix  IV.,  infra) 
rente  also  the  power  to  sell  and  convey,  the  power  to  give 
receipts,  and  the  clauses,  if  any,  protecting  the  purchaser 
against  defects  iji  a  due  exercise  of  the  poiver,  verbatim,  or 
0$  on  pp.  138,  139,  infra,  without  the  clause  restrictive  of 
the  power  of  sale,  and  without  the  trusts  of  the  purchase- 
money.]    And  whereas  the  said  A.,  in  exercise  of  the  —and  of  the 
said  power  of  sale  lor,  if  it  be  the  fact,  in  exercise  of  the  "'*^'''' 
power  for  that  purpose  given  to  or  vested  in  him  as  such 
mortgagee  as  aforesaid  by  the  Statute  23  &  24  Vict.  c. 
U5,  or  the  Conveyancing  and  Law  of  Property  Act,  1881] 

has  agreed  to  sell  to  the  said  B.,  at  the  price  of  £ the 

fee  simple  in  possession  of  the  said  hereditaments  herein- 
after granted.     Now  this  indenture  \^^TNESSETH,  that  for    Witnesseth. 

cfeetuating  the  said  sale,  and  in  consideration  of  £ 

this  day  paid  to  the  said  A.  by  the  said  B.  (the  receipt 

whereof  the  said  A.  doth  hereby  acknowledge)  he,  the  Keceipt. 

said  A.,  AS  mortgagee,  doth  hereby  grant  unto  the  said 

B.,  her  heirs  and  assigns  [parcels,  pp.  123,  126,  &c.],  to 

Hold  the  premises  unto  and  to  the  use  of  the  said  B.,  Habendum. 
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her  heirs  and  assigns  for  ever,  dischasobd  from  all  equity 
of  redemption  and  claims  under  the  hereinbefore  recited 
indenture  (a).     In  witness,  &c. 
THE  SCHEDULE  above  referred  to. 


L 


XII. 

Co^■^■EVANCE  by  the  Heir  and  Executors  of  a  Mobtoaobb 
on  a  Sale  under  a  Power  of  Sale. 

This  indenture,  made,  &c.,  BETWEEN  A.  B.,  of,  &c. 
[heir-at-law  of  mortgagee']  (6),  of  the  first  part,  C.  D.,  of, 
&C.,  and  E.  F.,  of,  &c.  [executors  of  mortgagee  and 
rotdorBJ,  ol  the  second  part,  and  G.  H,,  of,  &c.  [pur- 
cliasei-],  of  the  third  part.    Whereas,  by  an  indenture 

dated   the day  of  ,   1870,  &c.,  [recital  of  tkt 

iHoilnagr,  ut  gupra,  p.  133.  Recite,  also,  the  power  to  sell 
and  convey  verbatim,  to  the  extent  indicated  in  Precedent  XI., 
Ill-  proceed  ihua: — "And  it  was  by  the  said  indenture 
provided  that  it  should  be  lawful  for  the  said  {mortgagee\ 
his  executors,  administrators,  or  assigns,  in  certain 
events,  to  sell  and  dispose  of  the  said  hereditaments,  and 

((()  A  mortgagee  formerly  covenanted  onlj  that  he  had  not 
incumbered  the  property,  and  his  implied  covenaot  under  sect,  7 
(1),  F.  of  the  Conv.  Act,  1881  (App.  IV.,  infra),  ia  to  the  wme 
elll-ct,  hut  aa  the  purchaser  obtains  the  benefit  of  the  absolute 
wivuiianta  by  the  mortgagor  contained  in  the  mortage  deed,  he  is 
ill  11  IjHtler  position  if  the  mortgagor  be  not  a  party,  than  he  would 
lie  it  the  mortgagor  joined  in  the  conveyance. 

{h)  The  statutory  power  to  convey  given  to  the  personal  lepre- 
sentutive  of  a  mortgagee,  by  sect.  4  of  the  V.  &  P.  Act,  1874  (App.  IL, 
/»/iyi),iUd  not  apply  to  a  conveyance  on  sale  under  the  power  of  sale 
in  the  morlgiige.  In  re  Whii^i  Mortgage,  W.  N.  1881,  p.  115,89 
U'.  U.  H20.  However,  on  a  sale  by  the  eiecutora  of  a  mortgagee 
dying  after  the  3lBt  December,  1881,  the  conveyance  by  the  heir 
ia  not  necessary,  as  the  estate  vests  in  the  executors,  who  can  convey 
it.  See  the  Conv.  Act,  1881  (App.  IV.,  infra),  s.  30  (by  which  s.  4  ftf 
the  V.  &  P.  Act,  1874,  is  repealed),  and  cf.  sect.  21,  and  sect  2  (vi.). 
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that,  on  a  sale  by  the  executors  or  administrators  of  the     Prbcbdbnt 

.  .  XII 

said  [mortgagee],  the  heirs  of  the  said  [moi-tgagee]  should         ! 

convey  the  legal  estate  as  the  said  executors  or  adminis-    ^^  ^eih  and 

BXBCUTOliS  OW 

trators  should  direct  (a),  and  that  the  receipt  of  the  said  MOBTaxoBB. 
[mortgagee],  his  executors,  or  administrators,  should  be  a 
safficient  discharge  to  the  purchaser,  and  that  the  sale 
Bhoald  be  good  as  to  a  purchaser  whether  the  events  had 
or  had  not  happened  on  which  the  power  of  sale  was  to 
arise,  and  notwithstanding  any  impropriety  or  irregu- 
larity in  the  sale."]    And  whereas  the  said  [mortgagee]  —of  will  and 

duly  executed  his  will  dated  the day  of ,  1870,  mortgi^ee; 

and  thereby  appointed  the  said  CD.  and  E.  F.  executors 
thereof,  but  did  not  thereby  devise  the  legal  estate  (6)  in 

the  said  hereditaments,  and  died  on  the day  of , 

1OT4,  leaving  the  said  A.  B.  his  heir-at-law,  and  without 
haying  revoked  or  altered  his  said  will,  and  the  same 

was  proved  by  the  said  C.  D.  and  E.  F.  in  the 

fiegistry  of  the  Court  of  Probate,  on  the day  of 

,  1874  (r).     And  whereas  the  said  C.  D.  and  E.  F,,  —of  contract 

for  sale, 
(a)  This  clause  would  not  be  referred  to  if  the  mortgagee  died 

after  the  3l$t  December,  1881  (see  the  preceding  note). 

{h)  As  to  what  words  are  sufficient  to  pass  the  legal  estate  in 
OKOtgaged  hereditaments.  Bee  1  Jarm.  Wills,  5th  ed.,  pp.  647 
^«9. ;  and  the  cases  of  Leung  v.  Matthews,  L.  R.  2  Eq.  177  ; 
S^  i^ifTtn't  IViU,  L.  R.  6  Eci.  597  ;  Martin  v.  Lavertoii,  L.  R.  9 
%  563 ;  i2e  Packman  and  Moss,  1  Ch.  D.  214  ;  Re  Brown  and 
^$  Omtrad,  3  Ch.  D.  156  ;  Re  Smith's  Estate,  4  Ch.  D.  70  ; 
tad  Be  Bellies  Trusts,  5  Ch.  D.  504.  The  absence  of  such  a  devise 
vonld  be  of  course  immaterial  under  the  circumstances  referred 
to  in  the  two  last  preceding  notes. 

\c)  The  recital  ia  applicable  to  wills  proved  at  any  time  from 
nth  January,  1858,  when  the  court  of  Probate  Act,  1857  (20  &  21 
^Kt  e.  77),  came  into  operation,  up  to  Ist  of  November,  1875,  when 
the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
came  into  operation.  Before  the  former  date  the  probate  would  be 
ia  the  proper  Ecclesiastical  Court,  usually  the  Prerogative  Court  of 
Cutterbary,  and  must  be  recited  accordingly.  From  the  latter  date 
the  jvifidlction  of  the  Probate  Court  has  been  transferred  to  the 
Pwbtie,  Divorce,  and  Admiralty  Division  of  Her  Majesty's  High 
CVwrt  of  Justice  (usually  referred  to  in  testamentary  matters  as 
■the  Probate  Division  of  the   High  Court  of  Justice")  and  the 
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Frbcbdbnt 
XII. 


BY  HBIR  AND 

BXBCTJT0R8  OF 

MOBTOAGEE. 

Witnesseth. 


Receipt. 


Habendum. 


in  exercise  of  the  said  power  of  sale,  have  agreed  with 
the  said  G.  H.  for  the  sale  to  him  of  the  said  heredita- 
ments, in  fee  simple  in  possession  free  from  incumbrances, 

at  the  price  of  £ .     Now  this  indenture  witnesseth, 

that  for  effectuating  the  said  sale,  and  in  consideration 

of  J6 to  the  said  C.  D.  and  E.  F.  this  day  paid  by 

the  said  G.  H.  (the  receipt  whereof  the  said  C.  D,  and 
E.  F.  hereby  acknowledge),  the  said  A.  B.,  as  trustee 
and  by  the  direction  of  the  said  C.  D.  and  E.  F.,  as 
executors  of  the  said  [mortgagee]  doth  hereby  grant,  and 
they,  the  said  C.  D*  and  E.  F.,  as  mortgagees  and  as 
PERSONAL  representatives  of  the  said  [mortgagee]  do,  and 
each  of  them  doth,  hereby  grant  and  release  unto  the 
said  G.  H.  and  his  heirs  [parcels,  pp.  123,  126,  &c.],  to 
HOLD  the  premises  unto  and  to  the  use  of  the  said  G.  H., 
his  heirs  and  assigns,  discharged  from  all  equity  of 
redemption  and  claims  under  the  said  indenture  of  the 
day  of (a).     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


Precedent 
XIII. 


XIII. 

Conveyance  in  Fee  of  an  Equity  r)/"  Eedemption  (b), 

IN  fee  of     This  INDENTUEE,  made,  &c.,  between  A.,  of,  &c. 
AN  EQUITY  OF  [-vendor],  of  the  one  part,  and  B.,  of,  &c.  [purchaser],  of 

the  other  part.     Whereas,  &c.     [Recite  the  mortgage  and 


REDEMPTION. 


Parties. 


description  of  the  Coiirt  in  the  recital  must  be  altered  accordingly, 

or  tlie  Probate  may  be  recited  as  "  in  the  Registry  "  simply, 

it  being  a  matter  of  necessity  that  the  Registry  referred  to  is  that  ot 
Probate. 

(a)  See  as  to  what  covenants  are  implied  under  this  conveyance, 
the  Conv.  Act,  1881,  s.  7  (1)  (App.  IV.,  infra), 

(b)  An  equity  of  redemption,  which  is  merely  the  right  to  call  for 
a  conveyance  of  the  legal  estate  on  payment  of  the  mortgage  debt, 
is  usually  conveyed  in  the  same  manner  as  a  legal  estate.     It  has 
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the  state  of  the  mortgage  debt,  supra,  p.  188.]    And  whereas  Prbcedbnt 
the  said  A.  has  agreed  to  sell  to  the  said  B.  the  fee        ^^* 
Bimple  in  possession  of  the  said  hereditaments  herein-     i^  ^be  of 

after  granted,  subject  to  the  payment  of  the  principal  ^mdbmption. 

monies  and  interest  intended   to    be    secured  by  the  Recital  of  the 

hereinbefore  recited  indenture  (a),  but  free  from  other  mortgage,  the 

incumbrances,  at  the  price  of  £ .     Now  this  inden-  debt,  and  the 

TUBE  WITNESSETH,  that  in  pursuance  of  the  said  agreement  ^^*f^<5*  ^^^ 

and  in  consideration  of  £ to  the  said  A.  this  day  witnesseth. 

paid  by  the  said  B.  (the  receipt  whereof  the  said  A.  doth  Consideration. 

hereby  acknowledge) ,  he  the  said  A.,  as  beneficial  oavner,  Receipt. 

doth  hereby  grant  unto  the  said  B.,  his  heirs  and  assigns 

[parcels,  pp.  123,  126,  &e.],  to  hold  the  premises  unto  Habendum. 

and  TO  the  use  of  the  said  B.,  his  heirs  and  assigns, 

scbjbct  to  the  payment  of  the  principal  monies  and  Subject  to  the 

inter^t  owing  on  the  security  of  the  hereinbefore  recited  "mortgage. 

indenture.     And  the  said  B.  doth  hereby  covenant  with  Covenant  by 

the  said  A.,  that  he  the  said  B.,  his  heirs,  executors,  P^^^^^^  ^ 

1    .   .  .  .  .  P*y  mortgage 

administrators,  or  assigns  will  pay  to  the  said  [mortgagee'],  aebt  and 
his  executors,  administrators,  or  assigns,  the  said  principal  vendor! 

smn  of  £ ,  and  all  interest  due  and  to  become  due 

for  the  same  as  and  when  payment  thereof  respectively 
shall  be  lawfully  demanded  by  him  or  them,  and  will 

been  usually  considered  that,  if  the  vendor  was  married  before  the 
14  of  January,  1834,  to  a  woman  living  at  the  time  of  the  sale, 
ud  the  mortgage  was  subsequent  to  the  marriage,  the  wife  should 
join  in  the  conveyance.  See  Davidson's  Prec.  Conv.  4th  ed.  voL  ii. 
pt  i  p.  450,  in  note  ;  but  see  now  Dawsmi  v.  Bank  of  Whitehaven, 
6C1l  D.  218,  and  compare  Meek  v.  Chamberlain,  8  Q.  B.  D.  31. 

(a)  As  the  purchaser  takes  subject  to  the  mortgage  debt,  he 
ifaoold  ascertain  by  enquiry  of  the  mortgagee  what  is  the  actual 
«tote  of  the  debt.  The  enquiry  should  be  made  in  writing,  and  it 
■boald  be  stated  that  the  enquiry  is  made  on  behalf  of  an  intending 
porduaer.  The  purchaser  will  be  bound  to  indemnify  the  vendor 
aginut  the  mortgage  debt  {Waring  v.  Ward,  7  Ves.  337),  and 
therefore  no  covenant  to  that  effect  is  necessary,  but  such  a  covenant 
is  QsoaL  If  the  vendor  should  be  sued  on  his  covenant  in  the 
mortgage,  he  will  acquire  a  new  right  to  redeem.  See  Kinnaird  v. 
Trelkpe,  39  Ch.  D.  636.  But  this  right,  necessarily  arising  out  of 
the  porchaser's  default,  does  not  constitute  any  injury  to  him. 
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Pbscbdbnt 
XIII. 


IN  TVa   OF 

AN  SavITT  OF 

KEDBMPnON. 


keep  the  said  A.,  his  heirs,  executors,  and  administrators 
indemnified  against  the  payment  thereof  or  any  part 
thereof  respectively,  and  against  all  proceedings,  costs, 
damages,  claims,  and  demands,  and  liability  for  non- 
payment thereof  respectively  (a).    In  witness,  &c.  (b). 

THE  SCHEDULE  above  referred  to. 


Precbdbnt 
XIV. 


BY  MOST- 

OAGOR  TO 

MORTOAOBB. 

Parties. 

Recital  of 
mortgage  and 
contract ; 

— that  mort- 
gage money 
owing,  ana  to 
be  retained  out 
of  purchase- 
money, 

— and  that 
release  should 
be  given  (c). 

Witnesseth. 

Consideration. 


XIV. 

Conveyance  of  an  Equity  of  Eedemption  by  the 
MoBTOAOOB  TO  the  Mobtgagee. 

This  indenture,  made,  &c.,  between  A.,  of,  &c. 
[mortgagor],  of  the  one  part,  and  B.,  of,  &c.  [mortgagee], 
of  the  other  part.  Whebeas,  &c.  [recital  of  mortgage  and 
of  contract  for  sale,  ut  supra,  p.  188].     And  whebeas  the 

said   sum  of  £ is  owing  to  the  said  B.,  but  all 

interest  for  the  same  has  been  paid  down  to  the  date  of 
these  presents,  and  upon  the  treaty  for  the  said  sale,  it 

was  agreed  that  the  said  sum  of  £ should  be  retained 

by  the  said  B.  out  of  the  said  purchase-money,  and  that 
he  should  give  such  release  as  hereinafter  is  contained. 
Now  THIS  iNDENTUBE  WITNESSETH,  that  in  pursuance  of 

the  said  agreements,  and  in  consideration  of  £ to 

the  said  A.  this  day  paid  by  the  said  B.,  and  making 

together  with  the  sum  of  £ retained  by  the  said  B.  as 

aforesaid  the  total  purchase-money  of  £ (the  receipt 

(a)  For  limitations  to  uses,  see  supra,  pp.  128, 129.  If  they  are 
used,  the  reference  to  the  mortgage  debt  should  immediately  precede 
the  words,  "  To  SUch  USes." 

(&)  Where  the  land  is  situate  in  a  district  in  which  registration  is 
compulsory,  it  may  be  well  to  register  the  title  under  the  con- 
veyance, but  the  case  is  not  within  the  compulsory  provisions  of  the 
Land  Transfer  Act,  1897,  inasmuch  as  the  conveyance  does  not  pass 
the  legal  estate.    See  supra,  p.  81. 

(c)  This  is  sometimes  given  by  a  separate  instrument 


CONVEYANCES. 


148 


of  which  sum  of  £ so  paid  as  aforesaid  the  said  A. 

doth  hereby  acknowledge),  and  of  the  release  hereinafter 
on  the  part  of  the  said  B.  contained,  he  the  said  A.,  as 
BEMBFiciAii  owNBB,  both  hereby  grant  and  release  unto 
the  said  B.,  his  heirs  and  assigns  [parcels,  pp.  128,  126], 
io  HOLD  the  premises  unto  and  to  the  use  of  the  said  B., 
his  heirs  and  assigns,  for  ever,  discharged  from  all 
equity  of  redemption  and  claims  under  the  hereinbefore 
recited  indenture.  And  in  pursuance  of  the  said  agree- 
ment in  this  behalf,  and  in  consideration  of  the  premises, 
the  said  B.  doth  hereby  release  the  said  A.,  his  heirs, 
executors,   and  administrators,  from  the  said  sum  of 

£ and  the  interest  henceforth  to  become  due  for  the 

same,  and  from  all  claims  and  demands  in  respect 
thereof,  or  otherwise  under  the  hereinbefore  recited  inden- 
ture.   PBOvn>ED  ALWAYS,  nevertheless,  and  the  said  B. 

doth  hereby  declare,  that  the  said  sum  of  £ ,  and  the 

interest  henceforth  to  become  due  thereon,  shall  be  con- 
sidered and  kept  on  foot  as  a  subsisting  charge  upon  the 
said  premises  hereinbefore  granted  and  released  for  the 
benefit  of  the  said  B.,  his  heirs  and  assigns,  and  as  a  pro- 
tection to  them  against  all  mesne  incumbrances,  charges, 
and  estates,  if  any  such  there  be.    In  witness,  &c. 


Pbscedbnt 
XIV. 


BY  MOBT- 

GAOO&  TO 

MOBTOAOBE. 

Receipt. 

Operative 
words. 

Habendam. 

Release  from 
mortgage  debt. 


Proviso  keep- 
ing alive  the 
mortgage  (a). 


Pbecedbnt 
XV. 


XV. 

Conveyance  under  a  Power  of  Sale  in  a  Settle-  ' 

ment  (b). 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c., 
Mid  B.,  of,  &c.  [tfendors,  donees  of  the  power  of  sale],  of 

(«)  Where  the  mortgagor  ia  in  embarrassed  circumstances,  or  the  ^^^ties. 
legil  estate  may  be  outstanding,  it  will  be  prudent  to  introduce 
tbie  dedaratioii.    As  to  its  effect,  see  Adams  v.  Angell,  5  Ch.  D. 
6W;  Tkonu  v.  Cann,  [1895]  A.  C.  11. 

{h)  Sect.  56  of  the  Settled   Land  Act,  1882   (App.  VII.,  infra), 


UNDER  A 

POWEKOFSALE 

IN   A 

SETTLEMENT. 


n 
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Fbbobdbnt 
XV. 


UNDBR  A 

POWER  OF  SALE 

IN   A 

8BTTLBMENT. 

Becital  of  the 
settlement ; 


the  first  part,  C,  of,  &c.  [tenant  for  life],  of  the  second 
part,  and   D.,   of,   &c.   [purchaser],   of  the  third  part. 

Whereas,  by  an  indenture  dated  the day  of , 

and  expressed  to  be  made  between  [parties]  (being  a 
settlement  made  in  consideration  of  the  marriage  shortly 

afterwards  solemnized  between  the  said and ^), 

divers  hereditaments,  inclading  the  hereditaments  herein- 
after appointed,  were  limited  to  uses  which  have  failed  or 

determined  by  the  death  of  the  said [a  prior  tenant 

for  life  with  reinainder  to  his  first  and  other  sons  in 
tail],  without  issue,  and  subject  thereto  to  the  use  of  the 
said  G.  and  his  assigns  for  his  life  without  impeachment 
of  waste  with  divers  remainders  over ;  and  by  the  said 
indenture  it  was  provided  that  {recite  literally  the  power 
to  sell,  to  revoke  the  old  and  appoint  new  uses,  and  to  give 
receipts  to  purclvasers;  or  proceed  thus,  with  variations 
according  to  circumstances:  **It  should  be  lawful  for  the 
said  A.  and  B.,  with  the  consent  of  the  said  C,  to  be 
testified  by  writing  under  his  hand  and  seal,  to  sell  the 
said  hereditaments  thereby  limited,  Or  any  of  them,  and 
for  the  purpose  of  efifectuating  such  sale,  with  the  con- 
sent aforesaid,  to  revoke  the  uses  thereby  declared  of  the 
hereditaments  so  sold,  and  to  appoint  the  same  to  the 
purchasers  or  as  they  should  direct ;  and  it  was  thereby 
also  declared  that  the  receipts  of  the  said  A.  and  B.  for 
the  purchase-money  should  be  sufficient  discharges  to 

preserves  intact  all  the  powers  of  a  settlement  exerciaeable  by  a 
tenant  for  life,  or  by  trustees  with  his  consent,  or  otherwise  ;  but 
if  they  conflict  with  the  powers  given  by  the  Act  to  the  tenant  for 
life,  the  latter  are  to  prevail,  and  the  consent  of  the  tenant  for 
life,  or  if  several  persons  constitute  together  the  tenant  for  life 
for  the  purposes  of  the  Act,  then  (under  the  Settled  Land  Act, 
1884,  App.  VIII.,  infra,  sect.  6,  sub-sect.  (2) )  of  one  of  these  persons, 
is  made  necessary  to  the  exercise  by  the  trustees  of  the  settlement 
powers.  It  may  be  noticed  here  that,  under  sect.  33,  money  in 
the  hands  of  trustees  under  the  powers  of  a  settlement  may  be 
applied  in  the  same  manner  as  capital  money  arising  under  the 
Act,  as  to  which  see  Parts  VI.  and  VII.  of  the  Act,  and  sects.  34 
and  36. 


CONVEYANCES.  145 

purchasers"]  (a).     And  whereas  the  said  A.  and  B.  in     Precedent 


XV. 


exercise  of  the  said  power  of  sale,  and  with  the  consent 

jd  the  said  C.  (b),  have  agreed  with  the  said  D.   for      under  a 

ihe  sale  to  him  of  the  said  hereditaments  hereinafter 


IN  A 

SETTLEMENT. 


•ppointed,  in  fee  simple  in  i)ossession,  free  from  incum- 
brances, for   the   sum   of   £ .      Now  this    INDENTUBE    — ofthecon- 
inTNESSETH,  that,  for  effectuating  the  said  sale,  and  in  ^rj^ggg^^.j^ 

c<xisideration  of  M to  the  said  A.  and  B.  this  day 

jaid  by  the  said  D.  (the  receipt  whereof  the  said  A.  and  Receipt. 
B.  do  hereby  acknowledge),  and  in  exercise  of  the  said 
power  to  them  given  by  the  hereinbefore  recited  inden- 
tnre,  and  of  every  other  power  enabling  them,  they  the 
nid  A.  and  B.,  as  trustees,  and  with  the  consent  and 
by  the  direction  of  the  said  C,  directing  as  beneficial 
^Wr3nffl(c),  do  hereby  revoke  all  the  uses  by  the  herein-  Revocation  of ; 
Wore  recited  indenture  limited,  so  far  as  relates  to  the  app^^eift 
liereditaments    hereinafter    appointed,   and   do   hereby  to  purchaser, 
qipoint  (d),  that  [parcels^  pp.  123,  126,  &c.]  shall  hence- 
forth go  and  remain,  to  the  use  of  the  said  D.,  his  heirs 
and  assigns.    Pbovided,  that  as  respects  the  reversion  or  ivoviso 
nmainder  expectant  on  the  life  estate  of  the  said  G.  in  uabiiitjTf 
Ihe  said  premises  and  the  title  to  and  further  assurance  tenant  for  lif© 
of  the  said  premises  after  his  death,  the  covenant  on  his  implie<l 
part  in  these  presents  implied  by  statute  shall  not  extend  <^<^^'®°«"^f • 
to  the  acts,  deeds,  or  defaults  of  any  person  or  persons 

[•)  Of  coarse,  this  recital  will  W  vaiied  accoi'ding  to  the  temis 
•f  the  power  ;  or  the  deed  may  be  framed  without  recitals,  like 
'hfeedent  VI.,  supra,  p.  126. 

(^)  It  is  UBual  to  express  the  manner  of  testifying  consent ;  but 
•e  M|»ra,  p.  125,  n.  (c).  Observe  that,  as  noted  above,  the  consent 
rf  tbe  tenant  for  life  is  necessary  to  the  exercise  of  the  powern, 
■Itkoag^  such  consent  may  not  be  required  by  the  settlement. 

('')  See  the  Conv.  Act,  1881  (App.  IV.,  infra), ».  7.  The  direction, 
■Mlaottlie  consent  only,  of  the  tenant  fur  life  is  required  in  order 
tbt  eorenants  for  title  on  his  part  niuy  be  implied. 

\i}  The  words  of  the  power  are,  as  far  as  possible,  to  be  used  ;  it 
*(»  vokIb  are  prescribed  (as  where  the  power  to  revoke  and  appoint 
*  ifflplied  only  from  the  power  to  sell),  the  word  "  appoint "  ulonc 
i«  the  proper  word. 

D.C.P.  10 
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Precedent 
XV. 


UNDER  A 

POWER  OF  SALE 

IN   A 

SETTLEMENT. 


other  than  or  beside  himself  and  his  own  heirs  and 
persons  claiming  or  to  claim  through  or  in  trust  for  him, 
them,  or  some  of  them  (a)  [acknowledgment  and  under- 
taking by  C.  as  to  the  recited  indenttire,  ut  supra,  p.  134]. 
In  witness,  &c.  (b), 

THE  SCHEDULE  above  referred  to. 


Prbcbdznt 
XVI. 


BY  TENANT 
FOR  LTFE. 


Parties. 


XVI. 

Conveyance  by  a  Tenant  for  Life  under  the  Settled 
Land  Act,  1882,  of  Land  and  a  Eight  of  Way  (c). 

This    indenture,   made   the  day  of  , 

18 — ,  BETWEEN  A.,  of,  &c.  [tenant  fo7'  life  and  V€ndx)r],  of 
the  first  part,  B.,  of,  &c.,  and  C,  of,  &c.  [trustees  of  the 

(a)  As  to  the  obligation  of  a  tenant  for  life  to  covenant  for  title  in 
a  conveyance  under  a  power  of  sale  exerciseable  with  hia  consent,  see 
Earl  Poulett  v.  Hoody  L.  R.  5  Eq.  115,  and  Re  Sawyer  and  Barings 
Contract,  W.  N.  1884,  p.  192  ;  53  L.  J.  Ch.  1104  ;  and  the  remarks 
in  Dart,  V.  &  P.,  6th  ed.,  pp.  619,  220  ;  and  also  Davidson's  Prec., 
vol.  ii.,  4th  ed.,  pt.  I.,  pp.  261,  262. 

(6)  As  to  land  situate  in  a  district  in  which  registration  is  com- 
pulsory, see  the  observations,  fnipra,  pp.  82  et  seq. 

(c)  Under  the  Settled  Land  Act,  1882,  App.  VII.,  i7ifra  (to  whicb 
the  reader  i.«*  refeiTed),  as  amended  by  the  Settled  Land  Act,  1884, 
App.  VIII.,  infraf  the  Settled  Land  Act,  1887,  App.  IX.,  infra,  the 
Settled  Land  Act,  1889,  App.  X.,  infra,  and  the  Settled  Land  Act, 
1890,  App.  XL,  infi-a,  every  tenant  for  life  (sect.  2,  sub-sects.  5  and  6) 
of  settled  land  (sect.  2,  sub-sects.  1,  2,  3,  and  10  (i.),  see  also  the  Act 
of  1890,  sect.  4),  not  being  an  infant  (sect.  60),  married  woman 
(sect.  61),  or  lunatic  (sect.  62),  and  notwithstanding  any  apsignnient 
of,  or  incumbrance  upon,  his  life  interest  (sect.  2,  sub-sect.  7,  and 
sect.  50,  sub-sect.  1  ;  see  also  sub-sect.  2,  and  sects.  51  and  52),  but 
subject  to  the  rights  of  assignees  and  incumbrancers  (sect  50,  sub- 
sects.  3  and  4;  and  sect.  4  of  the  Act  of  1890),  has  (amongst  other 
powers)  power  (sect.  3  (i.),  see  also  sect.  17)  to  sell,  or  to  join  (sect,  19) 
with  co-owners  in  selling  (as  the  case  may  require),  the  settled  land 
or  any  part  thereof,  or  any  easement,  right,  or  privilege  of  any  kind 
over  or  in  relation  to  the   same,   subject  to  certain    regulations 
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^lemeiU]^ot  the  second  part,  and  D.,  of,  &c.  [purchaser], 
pf  the  third  part.    Whereas,  under  and  by  virtue  of  an 

pKpeeting  sales  (sect.  4),  and  with  a  restriction  as  to  the  principal 
kuimon-hoiise  and  its  demesne  lands  (sect.  10  of  the  Act  of  1890), 
has  also  power  to  complete  the  sale  by  conveyance  (sect.  20,  and 
sect  55  and  sect.  6  of  the  Act  of  1890).  The  purchase-money 
2,  soh-sect.  9)  must  be  paid  (sect.  22)  either  to  the  trustees  of 
settlement  (defined  by  sect.  2,  sub-sect  8,  and  see  sect  38,  and 
16  of  the  Act  of  1890,  and  sect.  47  of  the  Trustee  Act,  1893 
pp.  XV.,  infra) ),  or  into  Court  (see  sect,  46),  at  the  option  of 
tenant  for  life,  but  in  the  former  case  not  to  fewer  than  two 
noDS  [sect.  39),  unless  the  settlement  authorises  the  receipt  of 
ipital  tnist  money  of  the  settlement  by  one  trustee.  Not  less 
one  month's  notice  in  writing  of  the  intended  sale  must  be 
p^  [sect  4o,  sub-sect  1,  see  also  the  Act  of  1884,  sect  5)  to  each 
the  tni^tees  of  the  settlement,  of  whom  for  this  puri>ose  there 
be  two,  unless  a  contrary  intention  is  expressed  in  the  settle- 
t  [^ub-sect.  2),  and  to  the  solicitor  (if  any)  of  the  trustees  ;  bat 
^g  purcha-sers  are  not  bound  to  see  to  the  giving  of  this 
:'snb-ftect.  3),  and  are  generally  protected  (sect.  54).  Ancillary 
en  of  entering  into  contracts  for  sale  to  be  binding  on  the  land 
.  3r,  of  transferring  any  incumbrance  on  the  land  sold  to  any 
er  part  of  the  settled  land  with  the  consent  of  the  incumbrancer 
5  and  20,  see  also  sect.  24,  sub-sects.  4  and  5),  and  of 
ieating  parts  of  the  settled  land  for  the  general  benefit  of  the 
identi  upon  it  (sect.  16),  are  also  given  to  the  tenant  for  life 
^K  in  exercising  the  powers  of  the  Act,  is  to  be  deemed  a  trustee 
Ir  all  partus  entitled  under  the  settlement  (sect  53,  see  also 
12  of  the  Act  of  1890),  the  trustees  of  the  settlement  being 
Y  and  i^enenilly  protected  in  relation  to  his  acts  and  other- 
fleet*.  40-43),  but  being  at  liberty  (sect.  44)  to  refer  differences 
the  Coait.  And  the  powers  of  a  tenant  for  life  under  the  Act 
Bade  exerciseable  by  various  other  limited  owners  (sect  58), 
on  behalf  of  an  infant  seised  of,  or  entitled  in  ])os5ession  to 
1nd,tir  being  a  tenant  for  life,  or  a  person  having  tlie  powers  of  a 
t  for  life  under  the  Act,  by  the  trustees  of  the  settlement 
|*cct&  59,  00) ;  and  sa  regards  married  women,  either  by  the 
^^nm  alone  or  by  herself  and  her  husband,  according  as  she  is 
•r  is  QT't  entitled  for  her  separate  use  (sect.  61)  ;  and  as  regards 
.^"■loeg  HO  found  by  inquisition  by  their  committees  (sect.  62). 
kOnmspoQ^ng  provisions  are  made  (sect  63)  for  the  case  of  a  settle- 
■«t  by  way  of  trust  for  sale,  but  (by  the  Act  of  1884,  sect  7)  the 
jfovexi  conferred  in  respect  of  such  a  settlement  are  not  to  be 
^ttrosed  without  the  leave  of  the  Court 
IV  Act  also  gives  to  tenants  for  life  and  other  limited  owners 
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Precedent 
XVI. 


indenture  of  settlement,  dated  the 


day  of 


BY  TENANT 
TOR  LIFE. 


and  certain 
parties  ore 
trustees  of  the 
settlement ; 


Recital  of 
Order  appoint- 
ing trustees  of 
settlement. 


expressed  to  be  made  between  [jyarties]  (a),  the  said  A. 
beneficially  entitled  to  the  possession  of  (b)  the  heredii 
ments  hereinafter  conveyed,  and  also  of  the  land  herei 
after  described,  over  which  a  right  of  way  is  conveyed, 
tenant  for  his  life  with  remainders  over,  And  the  said 
and  C.  are  the  trustees  under  the  said  settlement,  wit 
power  of  sale  of  the  same  hereditaments  and  land  (< 

powers  of  enfranchisement  (sect.  3  (ii.) ),  exchange  (ilL)  (see  al| 
sect.  5  of  the  Act  of  1890),  and  partition  (iv.),  with  an  anciJ 
power  of  raising  by  mortgage  money    required    for   equality 
exchange  or  partition  (sect.  18),  which  also  refers  to  money  requi 
for  purchasing  enfranchisements,  or  for  discharging  incumbianc 
(sect.  11  of  the  Act  of  1890),  and  powers  of  leasing  and  ancUla^ 
powers  (Part  IV.,  and  see  also  the  Act  of  1889  and  the   Act 
1890),  exerciseable   under  similar   conditions   mutatis  mutandis 
the  power  of  sale  ;  and  also  power  (sect.  37),  with  the  sanction 
the  Court,  to  sell  chattels  settled  as  heirlooms,  and  power  (sect, 
to  cut  and  sell  timber  under  certain  restrictions,  though  impeacbab] 
for  waste. 

As  to  the  investment  and  application  of  monies  arising  from 
and  other  capital  trust  money  of  the  settlement,  see  Parts  VI. 
VII.  and  sects.  32  to  34,  36,  and  47  ;  also  the  Act  of  1887  and 
Act  of  1890. 

(a)  This  recital  is  adapted  to  the  case  of  a  sale  by  the  first  tenai 
for  life  under  a  settlement  comprising  the  lands  in  question, 
will,  in  other  cases,  require  modification  accoitling  to  the  circi 
stances ;    e.g.,  if  the  vendor  is  the  second  tenant  for  life,  then 

possession,  add  here,  "  and  in  consequence  of  the  death  oj 
the day  of of [the  first  tenant  for  life].'' 

(6)  If  it  be  the  fact,  insert  here  "  among  other  heredil 
ments.'* 

(c)  Or  (as  the  case  may  require)  "  with  power  of  consent 

or  approval  of  the  exercise  of  a  power  of  sale  of  the  sai 
hereditaments  and  land  "  (see  definition  in  S.  L.  Act,  issi 

s.  2,  sub-s.  8,  and  see  S.  L.  Act,  1890,  s.  16),  or  "are  by 

said  settlement  declared  to  be  trustees  thereof  for  purpoi 
of  the  Settled  Land  Act,  1882,"  or  "  have,  by  an  Ord< 
of  the  Chancery  Division  of  the  High  Court  of  Justi< 

dated  the  day  of  ,  and  made  by  the  Hoi 

Mr.  Justice  ,     In  the  matter ,  been  appoini 
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WHBBEA8  the  said  A.  in  exercise  of  the  power  in  this     1*recidbnt 

XVI 

jhalf  given  to  a  tenant  for  life  by  the  Settled  Land         

%  198%  has  agreed  to  sell  to  the  said  D.,  for  the  sum 

i, ,  the  fee  simple  in  possession  of  the  said  heredi- 

lents  hereinafter  conveyed  together  with  the  right  for  sale, 
way  hereinafter  expressed  (a).     Now  this  indenture  Witnesseth. 
[ES8ETH,  that  in  pursuance  of  the  said  agreement,  and 
effectuating   the  said  sale,  and  in  consideration  of  Consideration. 
,  this  day  paid  by  the  said  D.,  by  the  direction  of 


said  A.,  to  the  said  £.  and  G.  as  such  trustees  as 
)resaid  (the  receipt  whereof  the  said  B.  and  C.  hereby  Receipt, 
cinowledge  (6)),  he  the  said  A.,  in  exercise  of  the  power  Operative 

words 

this  behalf   by  the  said  Act  given   to  a  tenant  for 
fe,  and  as  beneficial  owner,  doth  hereby  grant  and 


ly  the  Court  to  be  trustees  under  the  said  settlement  for 
|>urposes  of  the  Settled  Land  Act,  1882."    But  where  there 

an  order  of  the  Court,  it  i.s  more  usual,  and  perhaps  better,  to 
Ittite  the  order  formally  and  fully. 

;«y  If  the  property  inchides  the  i)rincipal  uiansion  (as  to  which 
•tt  stct.  lu  of  the  S.  lu  Act,  1890),  add  here,  '*  And  WHEREAS  ^^^^  ^  *** 

fte  said  hereditaments  hereinafter  conveyed  include  the  mausion- 
imcipal  mansion-house  on  the  said  settled  premises  and  ^°^^- 
tte  pleasure-grounds,  park,  and  lands  usually  occupied 
herewith  (which  exceed  twenty-five  acres  in  extent), 
iod  the  aforesaid  sale  of  the  same  mansion-house,  park, 
sod  lands  is  made  with  the  consent  of  the  said  B.  and  C. 
•8  such  trustees  as  aforesaid,"  or  if  it  be  the  awe,  **  with  the 
Approval  of  the  Court  as  appears  by  the  said  order  of  the 

^~~  day  of .**     If  such  an  oi-der  were  recited  this  recital 

*«'Olil  not  Ije  necefleaxy. 
<i;  If  the  tniJitees  are  not  parties,  say,  '*  the  receipt  whereof 

IB  acknowledged  by  a  memorandum  indorsed  hereon,"  or 
"by  a  separate  memorandum  under  their  hands."    But 

eons  to  be  no  rea)U)n  why  they  should  not,  as  a  rule,  be  made 
|fwti«a.     If  the  money  be  paid  into  Court,  say,  **paid  by  the 

^  D.  by  the  direction  of  the  said  A.  into  Court  to  the 

credit  of ,*'  and  omit  the  receipt  clause. 
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Parcels ; 

— with  right 
of  way. 


Habendum. 


convey  unto  the  said  D.,  his  heirs  and  assigns,  aix  that 

messuage,  farm,  and  lands,  called Farm,  situate  in 

the  parish  of ,  in  the  county  of ,  the  particulars 

whereof  are  specified  in  the  schedule  hereto,  and  which ; 
are  delineated  on  the  map  drawn  in  the  margin  hereof, 

and  thereon  edged  round  with  a line,  Together  with 

the  right  for  the  said  D.,  his  heirs  and  assigns,  and  all 
persons  authorised  by  him  and  them,  with  or  withoat 
horses  and  vehicles  of  every  or  any  kind  at  all  tiiaes  to 
pass  and  repass,  and  drive  cattle,  sheep,  or  other  animals 
from  and  to  the  said  messuage,  farm,  and  lands,  and 
every  or  any  part  thereof,  to  and  from  the  high  road 
between  X.  and  Y.,  over  the  land  delineated  on  the  said 
plan,  lying  between  the  said  messuage,  farm,  and  lands, 
and  the  said  high  road  along  the  strip  indicated  by 
dotted  lines  on  the  said  map,  and  which  strip  is  intended 
as  a  road  for  such  purpose,  but  without  obligation  on 
any  person  to  form  or  repair  such  strip  into  or  as  a 
road.  To  hold  the  premises  unto  and  to  the  use  op 
THE  said  D.,  his  heirs  and  assigns :  [Proviso  restHcting 
liability  of  tenant  for  life  under  his  implied  covenants ,  and 
acknoivledgment  and  undertaking  as  to  d^eds  as  expressed 
and  indicated,  pp.  145  and  134,  supra].    In  witness,  &c.(a). 

THE  SCHEDULE  above  refened  to. 


Precedent 
XVII. 


BY   TENANT 
FOR  LIFE 
WITHOUT 
RECITALH. 


Parties. 


xvn. 

Conveyance  by  a  Tenant  for  Life  without  Becitals, 

Reservation  of  Minerals  (/>). 

This  indenture,  made  the  — 


day  of 


,  18—, 


between  a.  B.,  of,  &c.  [tenant  for  life  and  vendor]y  of 
the  first  part,  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.  [trustees  of 

(a)  Compare  tlie  next  Precedent.    And  as  to  rej^istered  land  see 
the  observations,  ^w^-^m,  pp.  87  et  scq. 
(6)  Compare  Precedent  XVI. 
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\f  ietdemeRt],  of  the  second  part,  and  G.  H.,  of,  &c.  [ptir- 
rr],  of  the  third  part  [supplemental  to  the  indentures 
led  in  the  schedule  hereto  (a)],  Witnbssbth  that  in 

)nsideration  of  £ to  the  said  C.  D.  and  E.  F.,  by  the 

:tion  of  the  said  A.  B.,  this  day  paid  by  the  said  G.  H. 

^r  the  purchase  of  the  fee  simple  of  the  hereditaments 
reinafter  granted  (the  receipt  whereof  the  said  C.  D.  and 

|.F.  hereby  acknowledge),  he  the  said  A.  B.,  in  exercise 
the  power  in  this  behalf  by  the  Settled  Land  Act,  1882, 
to  him  as  tenant  for  life  in  possession  under  the 
tlement  mentioned  in  the  first  part  of  the  schedule 

?reto  of  the  said  hereditaments,  and  as  beneficul 
lEB,  doth  hereby  grant  and  convey  unto  the  said  G.  H., 
heirs  and  assigns  [parcels,  supray  pp.  123,  126,  &c.]. 

LCEPT  out  of  the  grant  and  conveyance  hereinbefore 
itained  and  reserved  unto  the  said  A.  B.  and  the 
>iu  who  in  succession  to  him  are  or  for  the  time 
shall  become   under  the  limitations  of  the  said 

identore  of  settlement  entitled  to  the  mines  and  minerals 
U  hereinafter  mentioned  his  and  their  heirs  and  assigns 
>rdiiig  to  their  respective  estates  and  interests  under 
said  indenture  of  settlement,  all  mines  and  minerals 

{«'  I*rol«l>ly  no  real   advantage   ]»  gained  by  making  the  deed 

ppleinentaL 

ih)  The  followinv;  form  (adapted  to  the  case  of  a  vendor  seised  in 

)  provides  for  uiidergroimd  workings  only  : — 

Except  out  of  this  grant  and  conveyance  and  reserved 

to  the  said  A.  B.,  his  heirs  and  assigns,  all  mines  and 

Is  under  the  said  lands,  and  the  right  to  work, 

and  carry  away  the  same,  but  only  by  underground 

tions,  and  so  that  the  surface  of  the  land  and  any 

ing  now  erected,  or  which  may  hereafter  be  erected 

n  be  not  entered  upon,  broken,  injured,  disturbed, 

odangered,  and  that  compensation  be  made  by  the  said 

B.,  his  heirs  or  assigns,  for  all  damage  or  injury  that 

;  actually  be  done  to  the  surface  of  the  said  lands,  or  to 

building  now,  or  hereafter,  to  be  erected  thereon.'* 
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WITHOUT 
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Witnesseth. 

Consideration. 

Receipt. 

Operative* 
words. 


Reservation  of 
mines  (^). 


"With  powers 
of  working. 


Exception  of 
mines,  with 
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working  by 
underground 
operations 
only. 
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within  and  under   the   said  lands  and  hereditaments 
hereinbefore  granted,  and  fall  power  at  all  times,  to 
enter  upon  and  occupy  the  surface  of  the  same  lands 
and  hereditaments,  or  any  part  thereof,  and  to  search  for, 
sink  to,  work,  win,  get  to  bank,  lay  up,  store,  convert, 
bum,  dress,  and  carry  away  the  said  minerals,  and  any 
mines,  minerals,  and  substances  in,  under,  or  upon  any 
other  lands  without  leaving  any  vertical  or  lateral  support 
for   the  surface   of  the  said  lands   and  hereditaments 
hereinbefore  granted,  or  any  building  now  standing,  or 
which  may  hereafter  be  erected  thereon,  and  for  the 
purposes  aforesaid,  or  any  of  them,  to  sink  pits,  erect 
buildings,  furnaces,  ovens,  machinery,  and  apparatus,  and 
to  make,  and  use  rail  and  other  ways  and  roads,  pit  hills 
and  spoil  banks,  and  to  dig,  and  get  brick-earth  and  sand, 
and  to  make  bricks  to  be  used  in  building  on  the  said 
lands  and  hereditaments,  or  in   the  mines  under  the  i 
same,  or  in  mines  connected  therewith,  but  not  for  sale 
oflf  the  land,   and  to  make  watercourses,   ponds,   and 
reservoirs,  and  collect  water,  and  to  do  upon,  over,  and 
under  the  surface  of  the  said  lands  and  hereditaments, 
all  things  which  may  be  found  necessary,  expedient,  or 
convenient  for  the  purposes  aforesaid,  or  any  of  them, 
making  and  paying  from  time  to  time  compensation  to 
the  said  G.  H.,  his  heirs  and  assigns,  and  his  or  their 
lessees  and  tenants,  for  damage  done  in  exercising  the 
powers  hereinbefore  reserved  [the  amount  of  any  such ; 
compensation  to  be  referred  in  case  of  difference  to  two ' 
arbitrators,  one  to  be  appointed  by  each  party  pursuant 
and  so  as  with  regard  to  the  mode  and  consequences 
of  the  reference,  and  in  all  other  respects  to  conform  to 
the  provisions  in  that  behalf  contained  in  the  Arbitration 
Act,  1889,  or  any  then  subsisting  statutory  modification 
thereof  (a)],  To  hold  the  premises  unto  and  to  the  use 

(a)  It  is  conceived  that  this  stipulation  is  within  the  i)Owers  of  a 
tenant  for  life,  but  it  is  not  necessary.  The  deed  must  be  executed 
by  the  grantee. 


r 


CONVEYANCES. 

<rf  the  said  G.  H.,  his  heirs  and  assigns :  [Proviso  restricting 
UabUity  of  tenant  for  life  under  his  implied  covenants, 
wpra,  p.  145].  And  the  said  A.  B.  doth  hereby  acknow- 
ledge the  right  of  the  said  G.  H.  to  production  of  the 
indentures  specified,  in  the  schedule  hereto,  and  to 
,  deiiTery  of  copies  thereof,  and  undertake  for  the  safe 
custody  thereof.     In  witness,  &c. 

THE  SCHEDULE  above  referred  to  (a). 
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Precedent 
XVII. 


BY  TENANT 
FOR   LIFE, 
"WITHOUT 
RECITALS. 

Aclcnowleclg- 
ment  and 
undertaking  as 
to  deeds, 

— and  inden- 
tures specified 
in  schedule. 


An 


Part  I. 
ISDENTUKE  dated  the  - 


day  of 


18- 


and  expressed  to  be  made  between  P.  B.  of  the  first 
part,  the  above-named  A.  B.,  of  the  second  part,  L.  M. 
and  N.  0.,  of  the  third  part,  and  P.  Q.  and  E.  S.,  of  the 
fourth  part,  and  being  a  settlement  of  divers  manors  and 

other  hereditaments  in  the  county  of  including  the 

hereditaments  comprised  in  the  above-written  indenture. 


Part  II. 
Ax  INDENTURE,  dated  the  - 


—  day  of ,  18 , 

and  expressed  to  be  made  between  the  said  A.  B.,  of  the 
first  part,  the  said  P.  Q.,  of  the  second  part,  and  the 
above-named  C.  D.  and  E.  F.,  of  the  third  part,  and 
being  an  appointment  of  the  said  C.  D.  and  E.  F.  to  be 
trustees  for  the  purposes  of  the  Settled  Land  Act,  1882, 
in  the  place  of  the  said  P.  Q.  and  B.  S. 

[a)  The  settlement  mentioned  in  the  tirst  part  of  this  schedule 
if  iwamed  to  be  a  family  settlement  by  A.  B.  and  his  father  P.  B., 
^  death  of  the  latter  and  of  B.  S.,  one  of  the  trustees  appointed 
by  the  settlement,  being  also  assumed  to  be  recited  in  the  indenture 
a^oiioned  in  the  second  part.  L.  M.  and  N.  O.  are  presumably 
^nxXittA  of  a  term  for  raising  portions. 
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XVIII. 

UNDER  TlirST 

FOK  SALE  IX 

A  WILL  TO 

USES   OV 

SETTLEMENT. 

Parties. 


1{  coital  of 
will ; 


XVIII. 

Conveyance  of  Freeholds  undei'  a  Trust  for  Sale  in 
a  Will  to  the  Uses  of  a  Settlement  (a).     Variations 
fo7'  a  like  conveyance  upon  the  trusts  of  a  Personalty 
Settlement. 

This  INDENTUKE,  made  the  — 


day  of 


18-, 


BETWEEN  A.  B.,  of,  &c.,  and  C.  D.,  of,  &c.  [trustees  for 
sale  under  the  will],  of  the  first  part ;  E.  F.,  of,  &c.,  widow 
[person  consenting  to  the  sale  (6)],  of  the  second  part; 
G.  H.,  of,  &c.  [tenant  for  life  under  the  settlement'l,  of  the 
third  part;  and  I.  K.,  of,  &c.,  and  L.  M.,  of,  &c.  [trustees 
ofthepou'cr  of  sale  in  the  settlement],  of  the  third  part. 

Whereas  R.  F.,  late  of ,  Esq.,  deceased,  duly  executed 

his  will  dated  the day  of ,  188 — ,  and  thereby 

(among  other  things)  devised  all  the  hereditaments,  of 
or  to  which  he  should  at  his  death  be  seised,  possessed, 
or  entitled,  or  over  which  he  should  then  have  a  power 
of  testamentary  disposition,  unto  the  said  A.  B.  and  N.  0. 
their  heirs,  executors,  administrators,  and  assigns  accord- 
ing to  the  tenure  thereof,  upon  trust  that  the  said  A.  B. 
and  N.  0.,  or  the  sur\ivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns, 
should,  with  the  consent  in  writing  of  his  the  testator's 
wife,  the  said  E.  F.,  during  her  life  and  after  her  death 
at  the  discretion  of  the  said  trustees  or  trustee  for  the 

(a)  In  this  Precedent  it  is  assumed  that  the  purchase-money  has 
arisen  from  a  sale  under  the  power  in  the  settlement,  but  the  Prt- 
cedent  mij»ht  easily  be  adapted  to  the  case  of  a  purchase  with  money 
derived  from  a  sale  by  the  tenant  for  life,  under  the  Settled  Land  Ac», 
1882  (App.  VII.),  and  the  necepsary  alterations  for  that  case  are  indi- 
cated in  the  notes.  It  might  also  be  adapted,  by  alterations  similarly 
indicated,  to  the  case  of  a  purchase  by  the  trustees  of  a  j^ersonaliT 
settlement.  In  the  case  of  land  situate  in  a  district  in  which 
registration  is  compulsory,  see  the  observations,  aupra,  pp.  92  et  »eq, 

(b)  The  trust  is  nioie  commonly  exercihcable  without  any  consent, 
but  in  such  a  case  it  would  only  be  necessary  to  omit  the  consenting 
party  and  all  references  to  her. 
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time  being,  sell  the  same  and  should  apply  the  moneys     Prec^edent 

to  arise  by  such   sale,   for  the  purposes   and   in  the  * 

maimer  therein  expressed ;  And  the  said  testator  thereby   ^^^^^^  tkvst 

appointed  the  said  A.  B.  and  N.  0.  executors  of  his  said     a  ti-ill  to 

will  (a).    And  whereas  the  said  E.  F.  duly  executed  a 

codicil,  dated,  <fec.,  to  his  said  will,  and  thereby  appointed 

ihe  said  C.  D.  to  be  a  trustee  and  executor  of  his  said  stituting  a 

will  instead  of  the  said  N.  0.,  who  had  died,  and  jointly  J^/^,^J"'  ''''^ 

with  the  said  A.  B.,  and  devised  to  the  said  A.  B.  and 

C.  D.,  their  heirs,  executors,  administrators,  and  assigns, 

ail  the  hereditaments  which  he  had  by  his  said  will 

derised  to  the  said  A.  B.  and  N.  0.,  their  heirs,  executors, 

Miministrators  and  assigns  upon  the  trusts  and  with  the 

powers  by  and  in  his  said  will  declared  and  contained 

coneeming  the  same.     And  whereas  the  said  B.  F.  died 

on  the day  of  ,  1883,  and  his  said  will  and  —the  death  of 

codicil  [together  with  another  codicil  immaterial  to  the  ^^^^^'^ 
jHirposes  of  these  presents]  were  proved  by  the  said  A.  B. 

and  C.  D.  m  the Eegistry  of  Probate  on  the  ^J'^n •''  ""^ 

day  of ,  1883.    And  whereas  the  said  E.  F.  was  at 

his  death  (6)  seised  of  (among  other  hereditaments)  the 
hereditaments  hereinafter  granted  for  an  estate  in  fee  —his  seisin  of 

,     .  .  •  •  •  t  r  A    herechtaments 

sunple  m  possession,  free  from   mcumbrances  [except  tobesohl; 
such  as  have  been  paid  off  and  discharged  as  hereinafter 
recited.    And  whereas  the  said  A.  B.  and  C.  D.  paid  off  —payment  off 
and  discharged  out  of  moneys  in  their  hands  as  executors  mort^^t^ 
Mid  trustees  of  the  said  will,  and  applicable  to  the  purpose,  existing  at 
all  the  incumbrances  [or,  the  only  incumbrance]  existing  death ; 
»t  the  testator's  death  on  the  hereditaments  devised  by 
the  said  will  [r>r,  on  the  said  hereditaments  hereinafter 
granted],  and  procured  the  same  hereditaments  to  be 

(«)  If  the  will  should  contain  a  general  devise  and  bequest  of  real 
>&d  penunal  estate  combined,  it  would  be  proper  to  recite  it  in  that 
form.  See  p.  162,  infra.  If  the  testator  died  after  1897,  and  tbi- 
teiitees  are  not  the  executow,  a  recital  of  the  conveyance  by  or 
••"ttitof  the  executors  should  be  introduced.  See  p.  160,  note  (r), 
l^'tosdcnt  XX.,  an<l  note  («),  p.  162,  infrn. 

Q>)  See  note  (6),  on  p.  162,  infra,  to  Precedent  XXI. 
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Precedent  duly  conveyed  to  themselves  in  fee  simple  in  possession, 

*  discharged  from  the  said  incumbrances  [or  incumbrance]  ]. 

UNDER  TRUST  ^.ND  WHEREAS  the  said  A.  B.  and  C.  D.,  with  the  consent 

A  WILL  TO  of  the  said  E.  F.,  and  in  execution  of  the  aforesaid  trust 


USES  oy 

SETTLEMENT. 


for  sale,  have  agreed  to  sell  to  the  said  I.  K.  and  L.  M. 
the  fee  simple  in  possession  of  the  said  hereditaments 

— agreement  , 

for  sale  to         hereinafter  granted  free  from  incumbrances  at  the  price 

Mttlment-       ^*  ^ *     ^^^  WHEREAS  the  Said  I.  K.  and  L.  M.  are 

—title  of  ^h©  present  trustees  of  an  indenture  of  settlement  dated, 

trustees  of  the    ^j.^.,  and  expressed  to  be  made  between  [parties},  and 

they  agreed  to  purchase  the  said  hereditaments  with 
the  consent  of  the  said  G.  H.,  as  the  tenant  for  life  in 
possession  under  the  limitations  of  the  said  indenture  of 
settlement  out  of  moneys  under  their  control  which  have 
arisen  from  a  sale  under  the  power  of  sale  therein  con- 
tained of  parts  of  the  hereditaments  therein  comprised, 
and  which  under  the  trusts  of  the  same  indenture  of 
settlement  are  applicable  with  such  consent  to  the  pur- 
chase of  hereditaments  to  be  conveyed  to  the  uses  and  in 
manner  hereinafter  appearing  (a).     And  wherkas  the 

(a)  If  the  purchase-money  arose  from  a  sale  by  the  tenant  for  life, 
the  following  recital  should  be  substituted  : — 

Agreement  for        "  And    WHEREAS   the  Said  [tenant  for  life]  agreed  to 
Simnrfor^iife    P^^fchase  the  said  hereditaments  as  the  tenant  for  life, 

under  an  indenture  of  settlement  dated,  &c.,  and  expressed 

to  be  made  between  [parties]  of  the  estate  in  the 

county  of  ,  and  with  the  intention  that  the  said 

purchase-money  should  be  paid  by  the  said  [trustees  of 
the  settlement]  as  the  present  trustees  for  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  of  the  said  settle- 
ment out  of  monies  in  their  hands  constituting  capital 
monies  arising  under  the  said  Acts  in  respect  of  the  said 
settlement." 

If  the  purchase  were  made  by  the  tnistees  of  a  personalty  settle- 
ment, the  agreement  by  the  trustees  would  be  **  to  purchase  the 

said  hereditaments  with  the  consent  of  the  said  G.  H., 
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deeds  and  writings  specified  in  the  second  schedule  hereto,     Precedent 

relate  to  the  title  as  well  of  the  hereditaments  hereinafter         * 

granted  as  of  the  said  other  hereditaments,  and  are  in  the   under  trust 
possession  of  the  said  A.  B.  and  C.  D.  (a).     Now  this 
DTDBiiTURB   WITNESSETH,  that  for  effectuating  the  said 

sale,  and  in  consideration  of  £ this  day  paid  to  the 

said  A.  B.  and  C.  D.  by  the  said  I.  K.  and  L.  M.  out  of  ^i^gggeth 
such  moneys   as  aforesaid,  and  with   the  consent  (h)  consideration, 
(hereby  testified)  of  the  said  G.  H.  (the  receipt  of  which  Receipt, 
sum  of  £* the  said  A.  B.  and  C.  D.  hereby  acknow- 
ledge), they  the  said  A.  B.  and  G.  D.  as  trustees,  do 
and  each  of  them  doth  hereby  grant  unto  the  said  I.  K.  Operative 
and  L.  M.  and  their  heirs  [^parcels,  supra,  pp.  123,  126,  p    ,  [ 
owi  150],  To  HOLD  the  premises  unto  the  said  I.  K.  and  Habendum. 
L.  M.  and  their  heirs,  to  such  of  the  uses,  upon  such  of  To  uses  of  tli& 
the  trusts,  and  with  and  subject  to  such  of  the  powers  ^^^^Jement. 
and  provisions  by  and  in  the  said  indenture  of  settlement 

of  the day  of ,  limited,  declared,  and  contained, 

of  and  concerning  the  freehold  hereditaments  therein 
comprised  as  are  now  subsisting  or  capable  of  taking  effect, 
but  not  so  as  to  increase  or  multiply  charges  or  powers  of 
charging  (c).     And  the  said  A.  B.  and  C  D.  do  hereby  Acknowledge 

__   _. .    ment  as  to 

out  of  moneys  in  their  hands  as  such  trustees,  and  applic- 
able with  such  consent  to  the  purchase  of  hereditaments 
to  be  conveyed  upon  the  trusts  and  in  manner  herein- 
after appearing/' 

Bat  according  to  common  practice,  the  trusts  of  the  hereditament.^ 
to  be  purchased  as  declared  by  the  settlement  would  be  set  out  at 
foQ  length.     It  is  wrong  and  very  dangerous  not  to  notice  the  trusts. 

[0)  See  p.  127,  supra,  note  (6). 

(1)  (h,  "  by  the  direction,"  as  the  case  may  require. 

[t)  The  limitations  of  uses  should,  of  course,  accord  with  the 
directions  of  the  settlement.  If  the  purchase  were  made  with  money 
viong  from  a  .sale  under  the  Settled  Land  Act,  it  would  be  well  to 
&^ow  cloeely  the  directiims  of  sect.  24,  sub-sect.  2. 

If  the  purchase  were  made  by  the  trustees  of  a  personalty  settle-    Upon  trusts  of 
ment,  the  conveyance  would  be,  "  unto  and  to  the  use  of  the  ^^T^^,;! 
said  L  E.  and  L.  M.,  their  heirs  and  assigns,  upon  the 
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acknowledge  the  right  of  the  said  G.  H.  and  of  the  said 
I.  K.  and  L.  M.  to  production  of  the  said  deeds  and 
UNDER  TiiusT   writings  specified  in  the  said  second  schedule  hereto,  and 

FOR  SALE  IX 

A  WILL  TO      to  delivery  of  copies  thereof  (a).     In  witness,  &c. 
pe^t'lement.        the  FIEST  schedule  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 


22  k  23  Vict, 
cap.  35. 


Devisee  in 
trust  may  raiso 
money  by  sale, 
notwithstand- 
ing want  of 
express  power 
in  the  will. 


Powers  given 
hy  last  section 
extended  to 
survivors, 
devisees,  &c. 


Executors  to 
have  power  of 


trusts  and  with  and  subject  to  the  powers  and  provisions 
upon,  with,  and  subject  to  which  the  same  ought  to  be 
held  under  the  said  indenture  of  settlement,  having  been 
purchased  with  money  thereby  settled." 

(a)  See  p.  127,  snpray  note  (/>).  It  is  eonsidered  that  trustees  are 
not  bound  to  give  any  undertaking  for  sale  custody. 

As  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Vict, 
c.  35),  is  not  now  included  in  the  Appendices,  it  is  thought  that 
the  sections  relating  to  sales  by  trustees  and  others,  where  there 
is  a  charge  of  debts,  may  conveniently  be  given  here,  but  sec 
p.  160,  note  (c).     The  sections  are  as  follows  : — 

"  14.  Where  by  any  will  which  shall  come  into  operation  after  the 
])assing  of  this  Act,  the  testator  shall  have  charged  his  real  estate 
or  any  s])ecitic  portion  thereof  with  the  payment  of  his  debts,  or 
with  the  payment  of  any  legacy  or  other  specific  sum  of  money, 
and  shall  have  devised  the  estate  so  charged  to  any  trustee  or 
trustees  for  the  whole  of  his  estate  or  interest  therein,  and  shall 
not  have  made  any  express  provision  tor  the  raising  of  such  debt, 
legacy,  or  sum  of  money  out  of  such  estate,  it  shall  be  lawful  for 
the  said  devisee  or  devisees  in  trust,  notwithstanding  any  trusts 
actually  declared  by  the  testator,  to  raise  such  debts,  legacy,  or 
money  as  aforesaid  by  a  sale  and  absolute  disposition  by  public 
auction  or  private  contract  of  the  said  hereditaments  or  any  part 
thereof,  or  by  a  mortgage  of  the  same,  or  partly  in  one  mode  and 
partly  in  the  other,  and  any  deed  or  deeds  of  mortgage  so  executed 
may  reserve  such  rate  of  interest  and  fix  such  period  or  ]>eriods  of 
repayment  as  the  person  or  persons  executing  the  same  shall  think 
j)roper.  • 

"  16.  The  powers  conferred  by  the  last  section  shall  extend  to  all 
and  every  peraon  or  pei'sons  in  whom  the  estate  devised  sliall  for 
the  time  being  be  vested  by  survivorship,  descent,  or  devise,  or  to 
any  person  or  persons  who  may  be  appointed  under  any  power  in 
the  will,  or  by  the  Court  of  Chancery,  to  succeed  to  the  trusteeship 
vested  in  such  devisee  or  devisees  in  trust  as  aforesaid. 

**  16.  If  any  testator  who  shall  have  created  such  a  charge  as  is 
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TATivES  of  a  Deceased  Person.  —LI 

BY  PERSONAL 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c.,    ^^^hb^enta- 

.  >       >  >     ttves  under 

and  B.,  of,  &c.  [personal  representatives],  of  the  one  part,         land 

and  C,  of,  &c.  [jptLrc1iaser\  of  the  other  part.     Whereas  ''^^^J"*^^' 

B.,  late  of ,  Esq.,  deceased,  duly  executed  his  will,  i>^j^^ 

dated  the day  of ,  18—,  and  thereby  appointed  Recitals; 

the  said  A.  and  B.  to  be  executors  thereof.     And  whereas  —^^  ^^^ ' 

the  said  D.  died  on  the day  of ,  189 — ,  and  his  ^obate^ 

dncribed  in   the   fourteenth  section  shall  not  have  devised   the   raising  money, 

htsreditaments  charged  as  aforesaid  in  such  terms  as  that  his  whole   &c.,  where 

«tiu?  and  interest  therein  shall  become  vested  in  any  trustee  or  *^^.^  ^^ 

tnwetf,  the  executor  or  executors  for  the  time   being  named  in  deyise. 

foeh  will  (if  any)  shall  have  the  same  or  the  like  power  of  raising 

the  aid  moneys  as  is  hereinbefore  vested  in  the  devisee  or  devisees 

intnL*t  of  the  said  hereditaments,  and  such  power  shall  from  time 

to  time  devolve  to  and  become  vested  in  the  pei-son  or  persons  (if 

m]  in  whom  the  executorship  shall  for  the  time  being  be  vested  (a) ; 

Ut  wr  sale  or  mortgage  under  this  Act  shiill  operate  only  on  the 

cjstite  and  interest,  whether  legal  or  equitable,  of  the  testator,  and 

ilull  not  render  it  unnecessary  to  get  in  any  outstanding  subsisting 

Ic^  estate. 

'*17.  Parchasers  or  mortgagees  shall  not  be  bound  to  inciuire  whether  Purchasers, 
the  powers  conferred  by  sections  fourteen,  fifteen,  and  sixteen  of  this  '^^v  ^^\  bound 
Ad,  or  either  of  them,  shall  have  been  duly  and  correctly  exercised   ^  inquire  as 
l>yiiie  person  or  persons  acting  in  virtue  thereof. 

**18.  The  provisions  contained  in  sections  fourteen,  fifteen,  and   Sections  14, 
sixteen  i^all  not  in  any  way  prejudice  or  affect  any  sale  or  mort-    15,  and  16,  not 
•  pige  ilready  made  or  hereafter  to  be  made,  under  or  in  pursuance  *^  *^®^^  certain 
rfany  will  coming  into  operation  before  the  passing  of  this  Act,  to  extend  to 
hot  the  validity  of  any  such  sale  or  mortgage  shall  be  ascertained   devisees  in  fee 
tad  detemiined  in  all  respects  ao  if  this  Act  had  not  passed  ;  and  °'  ^  *^^^- 
the  aid  several  sections  shall  not  extend  to  a  devise  to  any  person 
^  penons  in  fee  or  in  tail,  or  for  the  testator's  whole  estate  and 
latCRst  charged  with  debts  or  legacies,  nor  shall   tliey  affect  the 
power  of  any  such  devisee  or  devisees  to  sell  or  mortgage  as  he  or 
they  may  by  law  now  do." 

'«!  This  does  not  include  a  person  to  whom  administration  with  the 
«ill  laoexcd  has  been  granted,  Re  Clay  and  Tetley,  16  Ch»  D.  3. 
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BY  PEH80KAL 
KEPRESENTA- 
TIVE8  VNDBR 

LAND 
TRANSFER  ACT, 

1897. 

— of  seisin ; 

— of  agreement 
for  sale. 


Witnesseth. 

Consideration. 
Receipt. 


Conveyance. 

Parcels. 
Habendum. 

Acknowledg' 
ment  as  to 
deeds. 


said  will  was  proved  by  the  said  A.  and  B.  in  the 

Registry  of  Probate,  on  the  day  of  ,  189 — 

[or  recite  D's  death  intestate,  and  grant  of  letters  of 
administration  to  A.  and  B,,  pp.  337,  340] .  And  whereas 
the  said  D.  was  at  his  death  seised  of  [among  other 
hereditaments]  the  hereditaments  hereinafter  granted 
for  an  estate  in  fee  simple  in  possession  free  from  incam- 
brances.  And  whereas  the  said  A.  and  B.  [in  exercise 
of  the  power  for  this  purpose  conferred  on  them  bj  the 
Land  Transfer  Act,  1897  (a)]  have  agreed  with  the  said 
C.  for  the  sale  to  him  of  the  said  hereditaments  herein- 
after granted  in  fee  simple  in  possession  free  from 
incumbrances  for  the  sum  of  M .  Now  this  inden- 
ture WITNESSETH,  that  in  pursuance  of  the  said  agreement, 

and  in  consideration  of  J6 to  the  said  A.  and  B.  this 

day  paid  by  the  said  C.  (the  receipt  whereof  the  said  A. 
and  B.  do  hereby  acknowledge),  they,  the  said  A.  and  B., 
as  personal  representatives  of  the  said  D.*[in  exercise  of 
the  aforesaid  power  conferred  on  them  by  the  Land 
Transfer  Act,  1897,  and  of  every  or  any  other  power 
enabling  them,  and  by  virtue  also  of  their  estate  and 
interest],  do  hereby  grant  unto  the  said  C,  his  heirs 
and  assigns  [parcels,  pp.  123,  126,  stqjra],  To  hold  the 
premises  unto  and  to  the  use  of  the  said  C,  his  heirs 
and  assigns  for  ever.  [And  the  said  A.  and  B.  do  hereby 
acknowledge  the  right  of  the  said  C.  to  production  of  the 
deeds  and  writing  specified  in  the  schedule  hereto,  and 
to  delivery  of  copies  thereof  (6).]     In  witness,  &c.  (c). 

THE  SCHEDULE  above  referred  to. 

(a)  These  words  are  hardly  necessary. 

(6)  See  p.  127,  note  (b). 

(c)  By  virtue  of  the  Land  Transfer  Act,  1897,  Part  I,  (App. 
XVII.,  infra),  the  executors  or  administrators  of  a  person  dyinj? 
after  1897,  have  the  same  powers  of  dealing  with  his  real  estate  a» 
with  his  personal  estate,  and  it  is  conceived  that  a  purchaser  or 
mortgagee  is  not  concerned  or  entitled  to  inquire  whether  debts 
remain  unpaid,  but  must  assume,  in  the  absence  of  evidence  to  the 
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XX 

THTS  of  a  Deceased  Person  to  his  Devisee  or  Heir.  1 

I  m  BY  PERBONAL 

iHIS  INDENTUEE,  made,  &c.,  between  A.,  of,  &c.,    kbpresbnta- 

TIVE8  TO 

and  B.,  of,  &c.  [persoTial  representatives],  of  the  one  part,     devisee  or 
•nd  C,  of,   &c.    [devisee  or   heirl,  of  the  other   part,     "bi^^^'^'^^ 

I  Whereas  D.,  late  of ,  Esq.,  deceased,  duly  executed  transfer  act, 

his  will,  dated  the day  of ,  189—,  and  thereby  i??I^ 

(among  other  things)  appointed  the  said  A.  and  B.  execu-  ^*^®^- 
tors  thereof,  and  devised  all  his  real  estate  to  the  said  C.     ^^    *' 

Akd  ik-hereas  the  said  D.  died  on  the day  of ,  containing 

189—,  and  his  said  will  was  proved  by  the  said  A.  and  **®^^^®' 

B.  in  the Registry  of  Probate,  on  the  day  of  probate;"" 

— ,  189 —  [or,  recite  D.'s  death  intestate,  leaving  C,  his 
h^r-iU'law,  and  grant  of  letters  of  administration  to  A. 
•wtB.,  pp.  887,  340].    And  whereas  the  said  D.  was  at  —of  seisin; 
bis  death  seised  of  the  hereditaments  hereinafter  granted 
fcr  an  estate  in  fee  simple  in  possession  free  from  incum- 
iHBnces.    And  whereas  the  said  C.  has  requested  the  —of  request  to 
;  «id  A.  and  B.  to  convey  to  him  the  said  hereditaments  ^o^^'^y- 
;  kereinafter  granted.    Now  this  indenture  witnbsseth,  Witnesseth. 
diat  in  compliance  with  the  said  request,  the  said  A.  and 
B*,  aa  personal  representatives  of  the  said  D.,  do  hereby 
pant  and  confirm  unto  the  said.C,  his  heirs  and  assigns 
[/wTfdg,  pp.  123,  126,  136],  to  hold  the  premises  unto 

^^ittvy,  that  the  money  ia  being  raised  for  purposes  of  administra- 
BQB  vhere  the  sale  or  mortgage  is  made  within  twenty  years  from 
4«  dttth  (see  He  Tanqueray-WiUaume  and  Laiidon,  20  Ch.  D.  465). 
Tfc«  Act,  however,  expressly  provides  (see  sect.  2  (2) ),  that  it  shall 
•*  be  kwfal  for  some,  or  one  only,  of  several  joint  personal  repre- 
•atttifes  to  sell  real  estate,  and  accordingly  where  a  will  has  not 
■*a  pfored  by  all  the  executors  it  will  be  necessary  for  the  non- 

;  P^^  csttCQtor,  or  executors,  either  to  join  or  to  renounce  probate. 

;  It  ihoald  be  remembered  that  probate  by  one  executor  enures  for 
tfc«  WneBt  of  aU. 

D.C.P.  11 
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testator's 
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and  TO  THE  USE  of  the  said  C,  his  heirs  and  assigns. 
[Acknowledgment  as  to  tide  deeds  if  required,]  In  witness, 
&c.  (a). 

XXI. 

GoNYBYANGE  of  Fbebholds  sold  Under  an  Order  of  the 
Court  in  an  Administration  Action. 

This  indenture,  made,  &c.,  between  A.,  of,  &c., 
and  B.,  of,  &c.  [trustees  for  sale],  of  the  one  part,  and 
C,  of,  &c.  [p-urchaser],  of  the  other  part.  Whereas  D., 
late  of ,  deceased,  was  at  the  date  of  his  will  herein- 
after recited,  and  thenceforth  until  his  death  continued 
to  be,  seised  of  the  hereditaments  hereinafter  granted  for 
an  estate  in  fee  simple  in  possession  free  from  incum- 
— of  his  will;    brances  ({)).     And  whereas  the  said  D.  duly  executed 

(a)  It  is  considered  that  it  will  usually  be  advisable  for  the  deiisee 
or  heir  to  have  the  land  conveyed  to  him  ;  but  where  an  assent  ii 
thought  sufficient  it  should  be  in  writing  and  in  some  such  form  as 
the  following  : — 

"We,  a.,  of,  &c.,  and  B.,  of,  (fee,  the  executors  of  the 

will,  dated  the day  of ,  18—  ,  and  proved  in  the 

Registry  of  Probate,  on  the day  of ,  18 — , 

of  D.,  late  of ,  Esq.,  deceased,  do  hereby  assent  to 

the  devise  by  the  said  will  expressed  to  be  made  to  C,  of, 
&c.,  of  ALL  THOSE  [parcels,  pp.  126,  136,  talking  the 
description,  where  possible,  from  the  wiU].^* 

The  conveyance  or  assent  may  be  made  subject  to  a  charge  for  t 
payment  of  any  moneys  which  the  personal  representatives  are  lia 
to  pay,  see  sect  3  (1)  of  the  Land  Transfer  Act,  1897  (App.  XVI 
infra) ;  but  only  in  exceptional  cases  will  this  be  necessary,  and 
can  seldom  be  desirable. 

(6)  If  the  testator  was  seiseil  at  the  date  of  his  will,  it  is  us 
and  proper  so  to  recite,  although  the  will  was  inade  or  revived 
or  after  the  Ist  of  January,  1838.     If  the  will  was  made  or  reviv 
on  or  after  that  day,  and  the  testator  was  not  seised  at  the  dai 
of  his  will,  a  recital  of  seisin  should  be  introduced  afterwards, 
in  Precedent  XVIII. 
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bis  will  dated,  &c.,  and  thereby,  after  giving  specific  and     Frecedbxt 

pecuniary  legacies,  devised  and  bequeathed  all  his  real         

Kii  personal  estate  not  thereby  otherwise  disposed  of  ^ndbuan 
unto  the  said  A.  and  B.,  their  heirs,  executors  and  court. 
idministrators  respectively,  upon  trust  to  sell,  call  in, 
ind  convert  into  money  the  same,  and  out  of  the  net 
proceeds  to  pay  his  fxmeral  and  testamentary  expenses, 
debts,  and  legacies,  and  to  invest  the  residue  of  the 
eaid  net  proceeds  as  therein  mentioned  and  to  stand 
posseesed  of  such  residue  and  the  investments  thereof  and 
the  income  of  the  same  upon  trusts  thereby  declared  for 
the  benefit  of  his  daughter  E.  and  her  husband  (if  any) 
and  issne,  and  otherwise  as  therein  expressed,  and  he 
appointed  the  said  A.  and  B.  executors  of  his  said  will. 

AxD  WHEBEAS  the  said  testator  died  on  the  day  —of  his  death; 

of — ,  18—,  and  his  said  will  was  on  the day  ^J^^^^l^*® 

of — ,  18 — ,  proved  by  the  said  A.  and  B.  in  the —of  an  order 

Begistry  of  Probate.    And  whereas  by  an  order  of  the  o^  Court  for 
Chancery  Division  of  the  High  Court  of  Justice  dated  the  ' 

• — -  day  of ,  18 — ,  and  made  by  the  Hon.  Mr. 

Justice ,  in  an  action  in  which  the  said  E.  was  plaintiff 

Mid  the  said  A.  and  B.  were  defendants  (being  an  action 
for  the  administration  of  the  real  and  personal  estate  of  - 
the  said  testator,  and  the  execution  of  the  trusts  of  his 
^  will),  it  was  ordered  that  the  testator's  real  estate 
(which  real  estate  as  appears  by  the  master's  certificate 
therein  referred  to  comprised  the  said  hereditaments 
hereinafter  granted  and  also  other  hereditaments  and 
w»8  nnincambered)  should  be  sold  under  the  direction  of 
the  Court  (a),  and  that  the  purchase-money  to  arise  from 
the  sale  thereof  should  be  paid  into  Court  to  the  credit  of 
the  action,  Re  D.  E.  v.  A.  1888,  D.  No.  — ,  ''  Proceeds 
of  sale  of  real  estate."  And  whereas  pursuant  to  the  —of  the 
"  order  the  said  testator's  real  estate  was  on  the aucuon; 


(«)  Or,  if  90  ordered,  **  Out  of  Court,"  and  mention  who  is  to 
*▼«  the  conduct  of  the  sale.  See  as  to  sales  of  that  description 
(^^mherland  Unum  Banking  Company  v.  Maryport  Hematite  Iron 
«*i  SUd  Company,  [1892]  1  Ch.  92. 

11-2 


164 


CONVEYANCES. 


PRBCBDSNT 
XXI. 


UNDSR  AN 

OHDEK  OF  THE 

COVRT. 


— of  the  sale 
to  the  pur- 
chaser and 
5a}ineiit  of 
eposit ; 

— of  payment 
of  balance  of 
purchase- 
money. 


Witnesseth. 
Consideration. 
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day  of ,  18 — ,  put  up  for  sale  by  auction  in  several 

lots,  the  said  hereditaments  hereinafter  granted  consti- 
tuting lot .     And  whereas  at  the  said  sale  the  said 

C.  was  the  highest  bidder  for  the  said  lot at  the 

sum  of  £1,000,  and  he  thereupon  paid  to  X.,  the  person 
appointed  by  the  said  Judge  to  receive  the  same  (a),  the 
sum  of  <£100  as  a  deposit  pursuant  to  one  of  the  conditions 
of  the  said  sale,  which  last-mentioned  sum,  together  with 
other  deposits  received  at  the  said  sale,  has  since  been  paid 
by  the  said  X.  (h)  into  Court  in  the  said  action  to  the 
account  aforesaid.     And  whereas  under  a  direction  of 

the  master,  the  said  C.  on  the day  of ,  189—, 

paid  the  sum  of  .£900,  the  balance  of  his  said  purchase- 
money  [together  with  a  sum  of  £50  the  amount  of  a 
valuation  of  timber  on  the  said  hereditaments  made  in 
accordance  with  one  of  the  conditions  of  the  said  sale] 
and  the  sum  of  £15  for  interest  thereon  [respectively] 

at  the  rate  of  £ per  cent,   per  annum  from  the 

day  of ,  18 — ,  to  the day  of ,  189—, 

making  together  an  aggregate  sum  of  £915  [£965]  into 
Court  in  the  said  action  to  the  account  aforesaid  (c).  Now 
THIS  INDENTURE  WITNESSETH  that  for  e£Fectuating  the  said 
sale  and  in  consideration  of  the  said  sums  of  £100  and 
£965,  making  together  £1,015  [£1,065]  paid  by  the  said 
C.  as  hereinbefore  recited  and  of  the  premises,  the  said 
A.  and  B.  as  trustees  do  and  each  of  them  doth  hereby 
grant  unto  the  said  C,  his  heirs  and  assigns  [parceU, 
pp.  123,  126,  &c.].  To  HOLD  the  premises  unto  and  to  the 
use  of  the  said  C,  his  heirs  and  assigns  (d) .  In  witness, & 

(a)  If  the  sale  be  out  of  Court,  say  "  to  X.,  the  auctioneer.'' 
(6)  Or  the  person  having  conduct  of  the  sale. 

(c)  It  is  believed  that  the  practice  now  is  not  to  obtain  the  oitl 
which  was  formerly  usual,  directing  that  the  purchaser  should  be  1 
into  possession,  and  that  all  proper  parties  should  join  in  convey 
the  property  to  him,  but  if  such  an  order  be  obtained,  it  should 
recited  here. 

(d)  As  to  the  covenants,  see  note,  p.  130,  supra.  An  acknowl 
ment  for  production  of  deeds  should  be  added,  if  it  be  re<|ui 
and  be  not  taken  by  a  separate  instrument. 
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XXII. 

ComrETANCE  of  Freeholds  to  a  Married  Woman  on  a     Peecbdhnt 

XXII. 

purchase  out  of  her  separate  property  (a).  


TO  KBPAKATB 
USB  OF  A 
MARHIED 


This  indenture,  made,  &c.,  BETWEEN  A.  B.,  of,  &c. 

[renefor],  of  the  one  part,  and  E.  D.,  of,  &c.  (ft)  [pwr-       woman. 

<kMer\  of  the  other  part,  witnesseth,  that  in  considera-  Parties. 

tion  of  i* this  day  paid  to  the  said  A.  B.,  by  the  said  Witnesseth. 

E.  D.  out  of  moneys  belonging  to  her  for  her  separate  use,  Consideration. 

(a)  Savings  by  a  married  woman  out  of  an  allowance  made  to  her 
by  bar  husband  for  housekeeping,  or  out  of  money  settled  upon  her 
before  marriage,  have  always  been  considered  to  belong  to  her  for  her 
aepante  use,  and  to  be  at  her  absolute  disposal.  By  the  ^'  Married 
Womeas  Property  Act,  1870"  (33  &  34  Vict.  c.  93)  (sect.  1), 
ttraings  of  a  married  woman  acquired  after  the  passing  of  the  Act 
(9Ui  Aogast,  1870),  in  any  employment  in  which  she  was  engaged 
Sif|Mately  from  her  husband  (see  Athiwrth  v.  OiUram,  5  Ch.  D.  923 ; 
L'ftdl  T.  Netctony  4  C.  P.  D.  7),  and  money  or  property  so  acquired 
thioQ^h  the  exercise  of  any  literary,  artistic,  or  scientific  skill, 
t&d  all  investments  of  such  earnings,  money,  or  property  were  to  be 
<l«Bed  property  settled  to  her  separate  use ;  and  (sects.  7  and  8) 
•o  to  any  woman  married  after  the  passing  of  the  Act,  any  personal 
ptopirTty  to  which  she  should  during  marriage  become  entitled  as 
Mxt  of  kin  of  an  intestate,  and  any  sum  not  exceeding  £200  to 
*ludi  ahe  should  during  marriage  become  entitled  imder  any  deed 
» vill,  and  the  rents  and  profits  of  any  freehold,  copyhold,  or 
c'istoinanrhold  projierty  which  should  descend  upon  her  as  heiress 
of  in  inte^te,  were  to  belong  to  her  for  her  separate  use.  The  Act 
ff^mH  to  and  the  Married  Women's  Property  Act,  1870,  Amend- 
"ott  Act,  1874,  are  repealed  by  the  Married  Women's  Property 
Act,  1682  (App.  XII.,  t«/m),  except  ns  regards  acts  done  or  rights 
•^nired  whilst  either  of  the  former  Acts  was  in  force ;  and  under 
^  Kpealing  Act  all  property  acquired  after  the  commencement  of 
tkit  Act  by  a  woman  married  previously,  or  belonging  to  or  acquired 
bj  a  vomau  afterwards  married,  belongs  to  such  woman  for  her 
'^•nte  use.     See,  however,  an  to  trust  property,  the  note  supra, 

9)  U,  which  is  convenient,  though  not  essential,  the  husband  be 
■ade  a  party,  "  C-  D.,  of,  &c.  [husband],  and  E.  D.,  his 

wife;* 
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WOMAN. 


Beceipt. 

Grant. 

Parcels. 

Habendum. 

To  wife  for  her 
separate  use. 


for  the  purchase  of  the  fee  simple  in  possession  of  the 
hereditaments  hereinafter  granted  (  (a)  the  receipt 
whereof  the  said  A.  B.  doth  hereby  acknowledge),  hs 
the  said  A.  B.,  as  beneficial  owner,  at  the  request  of 
the  said  E.  D.,  (b)  doth  hereby  grant  unto  the  said  E.  D., 
her  heirs  and  assigns  [parcels,  pp.  123,  126,  &c.],  td 
HOLD  the  premises  unto  and  to  the  use  of  the  said 
E.  D.,  her  heirs  and  assigns,  as  her  separate  property  (c). 
In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


xxin. 


Parties. 


Precedent  COVENANT  to  SUircnder  CoPYHOLDS  to  a  PUBGHASEB. 

XXIII. 

COVENANT  TO    X  HIS  INDENTUEE,  made,  &c.,  between  A.,  of,  &c. 
SURRENDER     [vc^idor],  of  the  one  part,  and  B.,  of,  &c.  [purchaser],  of 
—  the  other  part,   witnessbth,   that  in  consideration  of 
£ to  the  said  A.  this  day  paid  by  the  said  B.  for  the 

(a)  If  the   husband  be  a   party,  insert  here  ^^  the  payment 

whereof  out  of  such  moneys  as  aforesaid  the  said  C.  D. 
doth  hereby  admit  and." 

(6)  If  the  husband  be  a  i^arty,  insert  here  "  and  with  the 

consent  of  the  said  C.  D." 

(c)  In  some  former  editions  a  trustee  was  interposed  (see  (JrUbert 
V.  Levns,  32  L.  J.  Ch.  351,  1  De.  G.  J.  &  S.  .38,  and  Allen  v.  Walker, 
L.  R.  5  Ex.  187),  and  in  the  later  of  them  the  property  was  limited 
to  such  uses  as  the  wife  should  appoint,  and  hubject  thereto  to  the 
use  of  the  trustee  and  his  heirs  during  her  life  without  impeachment 
of  waste,  upon  trust  for  her  and  her  assigns  for  her  separate  use,  with 
remainder  to  the  use  of  the  survivor  of  herself  and  her  husband  in 
iee  simple.  It  is  considered  that,  regtird  being  had  to  the  M.  W.  P. 
Act,  1882,  a  simple  limitation  to  the  wife  in  fee  simple,  and  for  her 
separate  use,  is  now  sufficient  and  proper.  The  express  mention  of  the 
separate  use  is  probably  unnecessary  (see  Be  Lumley,  [1896]  2  Ch.  690), 
but  desirable.  That  such  a  limitation  will  not  defeat  the  husband's 
curtesy  if  the  wife  dies  without  disposing  of  the  property,  see  Cooper 
V.  Macdmald,  7  Ch.  D.  288  ;  Eager  v.  Fumimll,  17  Ch.  D.  115. 
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purchase  of  the  hereditaments  hereinafter  covenanted  to     Fkbcbdemt 

XXIII 

be  Borrendered    (the  receipt  whereof  the  said  A.  doth         ' 

hereby  acknowledge),   he  the  said  A.,   as  beneficial   covenant  to 
OWHBB,  doth  hereby  covenant  with  the  said  B.  (a)  that  he     copyholda. 
the  said  A.  or  his  heirs,  and  all  other  necessary  parties  witnesseth! 
(if  any),  will  forthwith  {b)  efifectually  surrender  into  the  Consideratioii. 

hands  of  the  lord  of  the  manor  of ,  in  the  county  of  Receipt. 

,  according  to  the  custom  thereof,  all  those  the  Covenant. 

and  hereditaments  situate  in  the  parish  of ,  in 

the  comity  of ,  delineated  on  the  plan  in  the  margin 

of  these  presents,  and  specified  in  the  schedule  hereto, 

all  which and  hereditaments  are  in  the  court  rolls 

of  the  said  manor  described  as  follows  : — (that  is  to  say) 
[daeription  from  tlie  rolls  (c)],  to  the  use  of  the  said  B., 
his  heirs  and  assigns,  according  to  the  custom  of  the  said 
manor,  and  by  and  under  the  accustomed  rents,  fines, 
Buits  and  services  (d).    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

(a)  See  Conv.  Act,  1881  (App.  IV.,  ivfra),  as.  58  and  59. 

(i)  The  sanender  is  in  practice  made  out  of  Court  immediately 
^i  the  deed  of  covenant  is  executed. 

[()  It  is  hardly  necesaaiy  to  observe  that  the  description  on  the 
1^  is  frequently  incorrect ;  and  that,  therefore,  in  the  deed  of 
COTotnt,  it  is  often  requisite  to  give  both  the  true  and  the 
■nontl  description. 

('0  hi  Mime  earlier  editions  a  declaration  of  trust  by  the  vendor 
^  taroor  of  the  purchaser  was  inserted  here,  as  it  had  been  decided 
^  in  case  the  covenant  to  surrender  should  not  be  performed  by 
tk  vendor  in  his  lifetime,  this  declaration  would  enable  the  purchaser 
to  oUm  a  vesting  order,  or  an  order  to  convey  under  the  Trustee 
^  1850.  Ee  CoUingwood^s  Trusts^  6  W.  R.  536.  But  since  the 
^^Qson  in  R€  Cuming,  L.  R.  5  Ch.  72,  that  after  the  payment  of  the 
P^icbtte-money  and  the  execution  by  the  vendor  of  a  covenant  to 
'V'Knder,  though  without  any  such  declaration  of  trust,  such  an 
0*^  can  be  obtained  by  the  purchaser,  this  clause  has  been  omitted 
y  umeeeflsary. 

There  «eemB  no  reason  to  doubt  that  covenants  for  title  can  be 
^lied  in  a  covenant  to  surrender  copyholds  in  the  same  manner  as 
Oft  a  conveyance  of  freeholds.  See  sect.  2  (v.)  and  sect  7,  sub-sect.  5 
^  Conv,  Act,  1881  (App.  IV.,  infra). 
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creating  the 
reversionary 
interest. 


Witnesseth. 
Consideration. 


Receipt. 


Habendum  to 

Jiurchaser  in 
ee,  subject  to 
the  life  estate. 


XXIV. 

Conveyance  of  an  absolute  Beversion  in  Freeholds  (a)j 

This  indenture,  made,  &c.,  BETWEEN  A.  B.,  of, 
[vendoi'],  of  the  one  part,  and  C.  D.,  of,  &c.  [purchaser] 
of  the  other  part.     Whereas  by  virtue  of  the  will  of 

dated  the day  of (b),  and  duly  executed  as  b) 

law  was  then  required  for  the  devise  of  freehold  estat 

and  of  a  disentailing  assurance,  dated,  &c.,  and  expi 

to  be  made  between,  &c.  [jyarties]^  and  duly  perfected  bj 

enrolment  on  the day  of ,  the  said  A.  B. 

entitled  in  fee  simple,  in  remainder  immediately  expecl 
on  the  estate  for  life  of  the  said  E.  B.  [father  ofvem 
and  party  to  the  ^sentailing  deed],  therein,  to  the  hei 
ditaments  hereinafter  granted,  free  from  incumbrani 
Now  THIS  INDENTURE  WITNESSETH,  that  in  consideratio] 

of  £ to  the  said  A.  B.  this  day  paid  by  the  said  C. 

for  the  purchase  of  the  fee  simple  of  the  said  heredii 
ments,  subject  to  the  said  life  estate  of  the  said  E. 
therein,  but  free  from  incumbrances  (the  receipt  when 
the  said  A.  B.  doth  hereby  acknowledge),  he  the  sail 
A.  B.,  AS  BENEFICIAL  OWNER,  doth  hereby  grant  unto  thj 
said  C.  D.  and  his  heirs  [parcels,  pp.  123,  126,  186,  &c.i 
TO  hold  the  premises  unto  and  to  the  use  of  the  sail 
CD.,  his  heirs  and  assigns,  subject  to  the  estate  for  hi 
of  the  said  E.  B.  therein  (c).     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

(a)  In  the  case  of  land  situate  in  a  district  to  which  compulsory 
registration  apjdies,  see  the  observations  supra,  pp.  99,  100. 

(6)  This  will  is  supposed  to  have  been  made  before  1838.  A  pur- 
chaser of  property  of  this  description  must  of  course  bear  in  mind 
the  provisions  of  the  Settled  Land  Act,  1882  (A pp.  VII.,  infra). 

(c)  The  succession  duty  (if  any)  payable  on  the  death  of  a  tenant 
for  life,  is,  on  a  sale  of  the  remainder  without  any  stipulation  in 
respect  of  such  duty,  payable  by  the  purchaser  (see  Cooper  v.  Trewby, 
28  Bea.  194 ;  Re  LangJunti  and  Langham  Hotel  CoJs  Contract^  W.  N. 


r 


CONVEYANCES.  169 


OF  A  LIPB 

ESTATE  IN 

FEEEHOLD8. 


XXV. 

Conveyance  of  a  Life  Estate  in  Freeholds  (a).  Precedent 

•^  ^  ^  XXV. 

TfflS  INDENTURE,  made,  &c.,  between  A.,  of,  &c. 

{ttndor\  of  the  one  part,  and  B.,  of,  &c.  [imrchaser\  of 

the  other  part.     Whereas  by  an  indenture,  dated,  &c., 

aod  expressed  to   be  made  between  [jpartiea]  (being  a  Recital  of 

settlement  made  in  consideration  of  the  marriage  shortly  settlement 

afterwards  solemnized  between  the  said  A.  and )^  the  estete°oriife. 

1890,  213 ;  60  L.  J.  Ch.  110  ;  Re  KitUl  and  Gibbm's  Cimtract,  [1893] 
1  Ch.  695) ;  but  upon  a  sale  by  tenant  for  life  and  remainderman 
of  the  fee  simple  in  possession,  it  has  been  considered  and  generally 
admitted,  that  they  ought  to  discharge  the  duty.  The  same  rules 
hold  no  doubt  with  respect  to  estate  duty  under  the  Finance  Act, 
law  ;«  to  which,  however,  see  Att-Gen,  v.  Beech,  [1898]  2  Q.  B. 
14" ;  [1899]  A.  C.  53).  The  following  is  a  form  of  a  covenant  to 
pty  daties  :— 

**  .\kd  the  said  M.  doth  hereby  covenant  with  the  said  c^^'®'^'**  *? 
K.  that  he  the  said  M.,  his  heirs,  executors,  or  adminis-  duty, 
trators,  will  pay  when  and  so  soon  as  the  same  shall 
become  payable,  or  otherwise  discharge  and  satisfy  all 
the  estate  [succession]  duties  which  shall  upon  the 
death  of  the  said  I.  K.,  be  leviable  or  payable  in  respect 
of  the  said  premises  hereinbefore  granted,  or  of  the 
Mceession  thereby  conferred  on  the  said  M.  or  his  heirs, 
of  and  in  the  same  premises  ;  and  will  at  all  times  keep 
the  said  N.,  his  heirs,  appointees,  executors,  adminis- 
trators, and  assigns  indemnified  against  the  payment  of 
the  said  duties  and  against  all  actions,  suits,  proceedings, 
costs,  damages,  claims  and  demands  which  may  be 
niemred  or  sustained  by  reason  of  the  non-pajrment 
thereof,  or  of  any  part  thereof,  or  otherwise,  in  relation 
thereto." 

(a)  i)ee  as  to  the  effect  of  such  a  conveyance  on  the  statutory 
I»wt»  of  the  life  tenant,  sect.  50  of  the  Settled  Land  Act,  1882 
*-%.  VIL,  in/ra),  and  see  S.  L.  Act,  1890  (App.  XL,  infra\  s.  4. 
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PRECBDENT 

XXV. 


OF   A  LIFE 

ESTATE  IN 

FKEBH0LD8. 

Contract  for 
ftaTe. 

Witnessetfa. 

ConsideratioD. 

Receipt. 

Grant. 


Habendum. 

To  use  of 
purchaser,  his 
executors, 
administrators, 
and  assigns. 


hereditaments  hereinafter  granted  stand  limited  to  the 
use  of  the  said  A.  and  his  assigns,  during  his  life,  withont 
impeachment  of  waste,  with  remainders  over.  Aki> 
WHEREAS  the  said  A.  has  agreed  with  the  said  B.  for  the 
sale  to  him  of  the  said  hereditaments  for  the  life  of  the 

said  A.  at  the  price  of  £ .     Now  this  indbntuks 

\^1TNESSBTH,  that  in  consideration  of  £ to  the  said 

A.  this  day  paid  by  the  said  B.  (the  receipt  whereof  the 
said  A.  doth  hereby  acknowledge),  he  the  said  A.,  a» 
BENEFICIAL  OWNER,  doth  hereby  grant  unto  the  said 
B.,  his  executors,  administrators,  and  assigns  [parcels^ 
pp.  123,  126,  136,  &c.],  TO  hold  the  premises  unto 
and  TO  THE  USE  of  the  said  B.,  his  executors,  adminis- 
trators, and  assigns,  during  the  life  of  the  said  A.     In 

WITNESS,  &c.  (a). 

THE  SCHEDULE  above  referred  to. 


Pkbcedbmt 
XXVI. 


OP  A  CONTIN- 
GENT ESTATE 
IN  COPYHOLDS. 


Parties. 

Becital  of  state 
of  title. 


XXVI. 

Conveyance  of  a  Contingent  Estate  (h)  in  Copyholds. 

This  INDENTUEE,  made,  &c.,  betw^een  A.,  of,  &c. 
[vendor],  of  the  one  part,  and  B.,  of,  &c.  [j>Mrc/ia«erj,  of 
the  other  part.  Whebeas  [recite  the  instrument  by  ivhich 
the  estate  teas  created!  and  the  8td)sequ€nt  events  formtdiyy 
or  proceed  in  this  manner,    with  i^ariutians  according  to 

circumstances  :]  under  the  will  dated  the day  of , 

and  proved  in  the Eegistry  on  the day  of , 

of ,  deceased,  and  of  several  subsequent  events,   the 

said  A.  as  one  of  the children  of ,  his  mother, 

is  now  presumptively  entitled  in  remainder  immediately 

(a)  Where  the  land  is  situate  in  a  district  in  which  registration  is 
compulsory,  see  the  observations  supra,  pp.  99,  100,  as  to  the  means 
by  which  the  purcha8er>may  protect  himself. 

(6)  See  supra,  p.  13. 
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expectant  on  the  death  of  the  said ,  and  in  the  event     Tbecedext 

YYVT 

<rf  his  surviving  her,  to  the  inheritance,  according  to  the 

eastom  of  the  manor  of ,  in  the  county  of ,  of    ^^  ^  contin- 

ooe share  of  the  copyhold  hereditaments  hefreinafter  in  copyholds. 

mentioned,  and  will,  in  the  event  aforesaid,  on  the  death 
of  any  one,  or  more,  or  all  of  his  brothers  and  sisters  in 

flie  lifetime   of  the  said ,  become  entitled  to  the 

inheritance,  according  to  the  custom  of  the  said  manor, 

d  a  further  share  or  shares,  or  of  the  entirety  of  the 

lame  hereditaments.     And  whereas  the  said  A.  has  —of  contract 

agreed  with  the  said  B.  for  the  sale  to  him,  at  the  price 

ef  £ ,  of  the  reversionary  and  contingent  interest  to 

ihieh  he  the  said  A.  is,  or  will  be  in  the  event  or  events 
aforesaid,  entitled  in  the  said  share  or  shares  or  entirety, 
faeefromincumbrances,  except  the  accustomed  rents,  fines, 
wits  and  services.     Now  this  indenture  witnessbth,  Witnesseth. 
that,  in  pursuance  of  the  said  agreement,  and  in  con* 

ttieration  of  the  sum  of  £ to  the  said  A.  this  day  Consideration. 

paid  by  the  said  B.  (the  receipt  whereof  the  said  A.  doth  Receipt. 
hereby  acknowledge),  he  the  said  A.,  as  beneficial  owner.  Operative 
ioth  hereby  grant  and  dispose  of  (a)  unto  the  said  B.,  ^^    " 

his  heire  and  assigns,  all  that  the share,  and  all 

nd  every  other,  the  shares,  share,  or  entirety,  to  which 
the  said  A.  is,  or  will  be  in  the  event  of  his  surviving  the 

aaid ,  entitled,  of  [parcels,  pp.  123,  126,   &c.],  to  rarceU. 

HOLD  the  premises  unto  and  to  the  use  of  the  said  B.,  ilabendum. 
his  heirs  and  assigns,  subject  to  the  estate  for  life  therein 

oC  the  said ,  and  to  the  contingency  of  the  estate  and 

interest  of  the  said  A.  in  the  said  hereditaments  being 

defeated  by  his  death  in  the  lifetime  of  the  said , 

and  according  to  the  custom  of  the  said  manor,  and  by 
and  under  the  accustomed  rents,  fines,  suits,  and  services. 

hf  WITKSSS,  &c. 

THE  SCHEDULE  above  referred  to. 

;«)  See  the  wordfl  of  sect.  6  of  the  statute,  8  &  9  Vict.  c.  106 
(A|^  I.,  infra). 
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PllECEDRNT 
XXVII. 

OF  NBXT 
PBE8ENTATI0N 
TO  A  RECTORY. 

Parties. 

Witnesseth. 

Consideration. 


Receipt. 
Grant. 

Parcels. 


Habendum. 


XXVII. 

Grant  by  an  Absolute   Owner  of  the  Next 
Presentation  to  a  Rectory. 

This  INDENTUEE,  made,  &c.,  between  A.,  of,  &«. 
[vendor],  of  the  one  part,  and  B.,  of,  &c.  [purcliaser],  oi 
the  other  part,   witnesseth,   that  in  consideration  of 

£ to  the  said  A.  this  day  paid  by  the  said  B.  for  the 

purchase  of  the  presentation  hereinafter  mentioned  (the 
receipt  whereof  the  said  A.  doth  hereby  acknowledge),  he 
the  said  A.  as  beneficial  owner,  doth  hereby  grant  unto 
the  said  B.,  his  executors,  administrators,  and  assigns, 
ALL  THAT  the  tum  or  right  of  presentation  to  the  rectory 

and  parish  church  of. ,  in  the  county  of ,  and 

diocese    of ,   which   shall   first    happen   after  the 

execution  of  these  presents,  to  hold  the  same  unto  the 
said  B.,  his  executors,  administrators,  and  assigns.  Ik 
witness,  &c. 


Precedent 
XXVIII. 


TO  TENANTS  IN 
COMMON. 

Parties. 
Witnesseth. 

Consideration. 
Receipt. 

Grant. 
Parcels. 


XXVIII. 

Conveyance  of  a  Manufactory  to  Tenants  in  Common  in 
fee.     Assignment  of  Machinery. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c. 
[vendor],  of  the  one  part,  and  B.,  of,  &c.,  and  C,  of,  &c, 
[jmrchasers],  of  the  other  part,  witnesseth,  that  in  con- 
sideration of  £ this  day  to  the  said  A.  paid  by  the 

said  B.  and  C.  (the  receipt  whereof  the  said  A.  doth 
hereby  acknowledge),  he  the  said  A.,  as  beneficial  owner, 
doth  hereby  grant  unto  the  said  B.  and  C,  their  heirs 

and  assigns,  all  that  mill  and  factory  situate  in • 

street,  in  the  borough  of  ,  and  commonly  called 

mill,  with  the  boilers,  furnaces,  engines,  gearing, 
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dnuDs,  and  shafts  thereunto  belonging,  and  all  other  the     Precedent 
fixtures  in  or  about  the  same  mill ;  and  also  all  those      ^^^ll- 
aeTeral  warehouses,  cottages,  and  pieces  of  land  situate  to  tenants  in 

in and streets,  in aforesaid,  which  together  _^^^^^^' — 

irith  the  said  mill  are  delineated  on  the  plan  in  the 
pnargin  of  these   presents,   and    specified  in   the  first 
lehedale  hereto  (a),  to  hold  the  premises  hereinbefore  irabeudum. 
panted  unto  and  to  the  use  of  the  said  B.  and  C,  their 
org  and  assigns,  as  tenants  in  common  in  equal  shares. 

AkDTHIS  mDBNTURE   ALSO  WITNESSETH,  that  for   the   COn-    Witnesseth, 

flderation  aforesaid,  he  the  said  A.,  as  beneficial  owner,  secondly, 
doth  hereby  assign  unto  the  said  B.  and  C,  their  execu-  Assi^ment. 
tors,  administrators,  and  assigns,  all  those  the  machines,  Parcels, 
tools,  utensils,  implements,  and  effects  specified  in  the 
lecond  schedule    hereto,   and    all  other    (if  any)  the 
naehinery,  tools,  utensils,  implements,  and  things  now 
in,  about,  or  belonging  to  the  said  mill,  to  hold  the  Habendum  a» 
premises  hereinbefore  assigned  unto  the  said  B.  and  C,  ^nimon?n  fee, 
tbeir  executors,  administrators,  and  assigns,  as  tenants 
mnmimon  in  equal  shares  (b).    In  witness,  &c. 

THE  FIRST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

(a)  The  property  conveyed  is  supposed  to  consist  of  the  mill 
ttk:If  andneijrhbouriiig  buildings,  and  land  used  for  the  purposes  of 
tbemilL 

[h]  The  deed  appears  to  be  a  bill  of  sale  of  the  trade  machinery 
^  loose  chattels,  and  as  such  to  require  registration  under  the 
^  of  Sale  Act,  1878,  unless  followed  by  immediate  possession,  as 
■wUy  it  would  be.  It  should  be  observed  that  the  trade  machinery' 
'^  loose  chattels  would  pass  by  delivery,  and  the  second  witnessing 
put  mig^t  therefore  be  omitted,  if  the  purchaser  should  be  content 
to  rdy  on  the  title  acquired  by  such  delivery. 
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Precedent 
XXIX. 


OF  A  BASE  PEE 
IN  FREEHOLDS. 

Parties. 

Becital  of 
settlement 
creating  the 
«utail. 

A&Tcenient  for 
£ale. 


Witnesseth. 

Consideration. 
Keceipt. 

Grant. 


Habendum  to 
purchaser  in 
fee; 

«ubject  to 
estate  for  life ; 

but  freed  from 
■estate  tail. 


Extension  of 
implied 
covenant  for 
further 
assurance  to 
enlargement  of 
base  fee. 


Appointment 
■of  purchaser 


XXIX. 

Conveyance  of  a  Base  Fee  in  Freeholds  hy  a  Tenant 

in  Tail  in  Bemainder. 

This  INDENTUBE,  made,  &c.,  BETWEEN  A.  B.,  of  &c. 
\yendor\  of  the  one  part,  and  C.  D.,  of,  &c.  [jmrc/wMer], 
of  the  other  part.  Whereas  [Redtals  showing  that  tht 
hereditaments  expressed  to  be  hereby  granted  stand  limited 
to  the  nse  of  E.  B.  for  life,  with  remainder  to  A.  B. 
in  tail].  And  whereas  the  said  A.  B.  has  agreed  to  sell 
to  the  said  C.  D.  the  reversion  or  remainder  immediately 
expectant  on  the  estate  for  life  of  the  said  £.  B.  therein, 
of  and  in  the  said  hereditaments  for  such  estate  as  the 
said  A.  B.  can  now,  or  may  hereafter  become  able  to, 

dispose  of,  at  the  price  of  £ .     Now  this  indentube 

WITNESSETH  that  in  pursuance  of  the  said  agreement, 

and  in  consideration  of  £ to  the  said  A.  B.  this 

day  paid  by  the  said  C.  D.  (the  receipt  whereof  the 
said  A.  B.  doth  hereby  acknowledge),  he  the  said  A.  B., 
AS  BENEFICIAL  OWNER,  doth  hereby  grant  and  dispose 
of  unto  the  said  G.  D.,  his  heirs  and  assigns  [parceh, 
pp.  123, 126, 136,  &c.],  TO  hold  the  premises  unto  and  to 
THE  USE  of  the  said  G.  D.,  his  heii's  and  assigns,  subject  to 
the  estate  for  life  of  the  said  £.  B.  therein,  but  discharged 
from  the  estate  tail  of  the  said  A.  B.  therein.  And  it  is 
hereby  agreed  and  declared  that  the  covenant  on  the  part 
of  the  said  A.  B.,  implied  in  these  presents,  for  further 
assurance  of  the  said  premises,  shall  extend  to  the  making 
and  doing  after  the  death  of  the  said  E.  B.,  if  the  said  A.  B. 
shall  survive  him,  and  during  the  remainder  of  the  life 
of  the  said  A.  B.,  of  every  assurance  or  thing,  which  may 
be  necessary  or  proper,  for  enlarging  the  base  fee  hereby 
created  into,  and  vesting  the  said  premises  in  the  said 
A.  B.,  his  heirs  and  assigns,  for  an  absolute  estate  in 
fee  simple.    And  the  said  A.  B.  doth  hereby  appoint 
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the  said  C.  D.,  his  heirs  and  assigns,  the  attorney  and     Precedent 

Attorneys  of  him  the  said  A.  B.,  in  his  name  and  on  his         1 ' 

behalf  to  execute  and  do  every  or  any  such  assurance  or  ^^  ^  ^^^^  ^*" 

-J  T  JP         /    \  IN  FREEHOLDS. 

■Bung  as  aforesaid.     In  witness,  &c.  (a).  - 

as  attorney  to 

THE  SCHEDULE  above  referred  to.  execute  such 

assurances. 


XXX. 

JBhframchisement  of  Copyholds  under  a  Power  in  a    Tbecedent 

Settlement.  ' ' 


Parties. 


iHIS  INDENTURE,  made,  &c.,  between  A.  B.,  of,  &c.,    ^^^  under 
md  C.  D.,  of,  &c.  [trustees  of  the  power],  of  the  first  part, 
E.  F.,  of,  &c.  [tenant  for  life],  of  the  second  part,  and 
G.  H.,  of,  &c.  [copyholder],  of  the  third  part.     Whereas,  Recital  of  title 

by  virtue  of  an  indenture  of  settlement  dated  the ®  ^^^^^  * 

4yof ,  and  expressed  to  be  made  between  [parties], 

and  of  several  indentures  indorsed  thereon  (b),  and  in 
the  e?ents  which  have  happened  and  particularly  in  con- 
■equence  of  the  death  of  the  said  J.  F.  [second  tenant  for 

J«»],  on  the day  of  ,  187 — ,  leaving  the  said 

E.  P.  his  only  child,  and  the  death  of  the  said  L.  F. 

ym  Unantfor  life]  on  the day  of ,  188 — ,  the 

manor  of ,  in  the  county  of ,  now  stands  limited 

[vith  other  manors  and  hereditaments]  to  uses  under 
vhich  the  said  E.  F.  is  tenant  for  life  thereof  in  possession, 
ind  (he  said  A.  B.  and  C.  D.,  as  the  present  general 

(s)  This  deed  mast  be  enrolled  in  the  Central  Office  within  six 
ttlendar  months  after  its  execution  by  the  vendor,  under  the 
fwfwoitt  of  the  Act  3  &  4  Will.  IV.  c.  74.  As  the  protector  of 
"C  settlement  is  not  a  party  to  the  conveyance,  a  base  fee  only 
P^  determioable  on  the  death  of  the  tenant  in  tail  without 
wing  ianie  inheritable  under  the  entail  surviving  him.  See  the 
wwe  Act,  aecL  34.  As  to  the  extension  of  the  covenant  for  further 
■•wnce,  Bankes  v.  Small,  34  Ch.  D.  416,  on  appeal,  36  Oh.  D.  716, 
■»y  te  wferred  to. 

W  u^  a  deed  varying  the  uses  of  the  settlement,  and  several 
ippobtments  of  new  trustees. 
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Pbbcedent 
XXX. 


ENFRANCHIBB- 

MEKT  UNDER 

POWER. 

— and  of 
power; 

* — of  admit- 
tance of  copy- 
holder ; 


— of  agree- 
ment for  en- 
franchisement. 


"Witnesseth. 

Consideration. 
Receipt. 


Revocation  of 
old  uses. 


And  appoint' 
ment  ot 
parcels ; 


— with  mines 
and  common- 
able rights. 


trustees  of  the  said  indenture  of  settlement,  have  powerij 
with  the  consent  in  writing  of  the  said  E.  F.,  to  enfranchiaflj 
in  manner  hereinafter  appearing  any  tenement  holden  o^ 

the  said  manor.    And  whereas  (a)  on  the day  o^ 

the  said  C.  H.  was  out  of  Court  admitted  tenant  qI{ 


the  hereditaments  hereinafter  appointed  by  the  descrijH 
tion  of,  &c.  [description  from  court  rolls  (b)],  to  hold  ^ 
same  unto  the  said  G.  H.,  his  heirs  and  assigns,  at  tha 
will  of  the  lord  according  to  the  custom  of  the  said  manors 
And  whereas  the  said  A.  B.  and  G.  D.  in  exercise  of  thij 
said  power,  and  with  the  consent  (hereby  testified)  of 
the  said  E.  F.,  have  agreed  with  the  said  G.  H.  for  thi^ 
enfranchisement  in  manner  hereinafter  appearing  of  th6| 

said  hereditaments  for  the  sum  of  £ .     Now  thi| 

indenture  WITNESSETH,  that  in   pursuance  of  the  said 

agreement  and  in  consideration  of  £ this  day  paid  by 

the  said  G.  H.  to  the  said  A.  B.  and  C.  D.  (the  receipt 
whereof  they  hereby  acknowledge),  they  the  said  A.  B. 
and  C.  D.  as  trustees  with  the  consent  and  by  the 
direction  (hereby  testified)  of  the  said  E.  F.  directing  as 
beneficial  owner,  do  hereby  revoke  all  the  uses,  trusts, 
powers,  and  provisions  by  virtue  of  the  said  indenture 
of  settlement  and  indentures  indorsed  thereon  or  any 
of  them  subsisting  in  and  concerning  the  freehold  and 
inheritance  of  the  hereditaments  hereinafter  appointed. 
And  do  hereby  appoint  that  all  that  messuage  of 
tenement  with  the  offices,  outbuildings,  gardens,  and 

orchard  thereto  belonging  known  as House,  situate 

in  the  parish  of ,  in  the  county  of ,  and  particu- 
larly described  in  the  plan  drawn  on  these  presents  and 

therein  coloured  ,  together  with  the  mines  and 

minerals  (c)  within  and  under  the  same,  and  all  such 

(a)  Or,  if  it  be  the  fact,  "  at  a  Court  held  for  the  said 

manor,"  and  in  that  case  omit  **  out  of  Court.*' 

(6)  It  is  convenient  to  give  this. 

(c)  Forms  of  reservation  of  mines  and  minerals  will  be  founo 
9upra>,  p.  151. 
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lomiDon  and  commonable  rights  as  the  said  G.  H.  was 
mtitled  to  in  respect  of  or  as  appendant  or  appurtenant 
b  the  same  premises  immediately  before  the  present 
tafranchisement  (a),  shall  henceforth  go  and  remain 
ko  THE  USE  of  the  said  G.  H.,  his  heirs  and  assigns,  as 
Ireehold,  enfranchised  and  for  ever  discharged  from  all 
^eidents  of  copyhold  tenure.  [Proi-iso  restricting  liability 
ilf  tenant  for  life  under  his  implied  covenant,  supra,  p.  146.] 
^THE  said  E.  F.  doth  hereby  acknowledge  the  right 

tthe  said  G.  H.  to  production  and  delivery  of  copies  of 
I  said  indenture  of  settlement  and  indentures  endorsed 
|feereon,  and  of  the  court  rolls  of  the  said  manor  so 
■r  as  they  relate  to  the  hereditaments  hereinbefore 
^Minted  ((),  and  undertake  for  the  safe  custody  thereof. 

b  lOTNBSSy  &c. 
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XXX. 
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Begistered  Land. 


XXXI. 


OF  LEASE- 
HOLDS. 


This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c. 
fvemlor],  of  the  one  part,  and  B.,  of,  &c.  [purchaser],  of  Parties, 
tte  other  part.     Whereas,  by  an  indenture  of  lease,  dated  Recital  of 

At  lease  * 

w day  of ,  and  expressed  to  be  made  between 

Jpflrti^«],  all  that,  ckc.  [parcels  from  the  lease],  with  the 
ffportenances,  were  demised  to  the  said  C,  his  executors, 

■ininifltrators,  and  assigns,  for  the  term  of  years 

fcwn  the day  of ,  at  the  yearly  rent  of  £ , 

|iBi  subject  to  covenants  by  the  lessee  and  conditions 

flttrein  contained  (c).     And  whereas  the  said  premises  —of  its  having 

become  vested 
(4)  Thi»  is  uraal.  '^^  vendor ; 

(I)  ^ReA^  Gardner,  25  Ch.  D.  600. 

(c)  In  aasigning  leaseholds,  it  is  usual  and  preferable  to  recite 
^  lease  and  to  set  out  the  parcels  in  the  recital ;  and  in  stating 
^  paitds,  the  exceptions  (if  any)  should  either  be  set  out  or 
*<B^ed,  so  as  to  show  what  wan  actually  demised.    If  it  is 
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are  now  vested  in  the  said  A.  for  the  residue  of  the  said 
term  of years  (a).    And  whereas  the  said  A.  has 

desired  to  avoid  reciting  the  lease,  the  Precedent  may  be  nuuie 
available  by  omitting  all  the  recitals,  and  the   reference  to  the 

agreement,  adding  after  the  statement  of  the  consideration,  "for 

the  purchase  of  the  hereditaments  expressed  to  be  hereby 

assigned,"  and  substituting  for  the  parcels  : — 


"All  that  messuage  No. 


Street,  in  the  parish 


Recital  of 
notice  of  lease. 


of  M.  in  the  county  of  N.,  the  site  of  which  was  by  an 

indenture  of  lease  dated  the  day  of  and 

expressed  to  be  made  between  [parties]  demised  to  the 

said  [lessee],  for  the  term  of yeaxs  at  the  yearly 

rent  of  £ ,  and  subject  to  covenants  by  the  lessee 

and  conditions  therein,  and  which  is  now  vested  in  the 
said  A.  for  the  residue  of  the  same  term," 

or  as  the  case  may  be.  It  is  sometimes  considered  that  if  the 
character  of  the  property  has  changed,  this  is  the  better  mode  of 
assignment.  But  there  is  no  difficidty  in  adapting  the  common 
form  to  such  circumstances  by  adding  after  the  parcels  in  tbe 
operative  part  a  reference  to  the  description  by  which  the  property 
has  come  to  be  better  known. 

(a)  It  is  usual  particularly  to  refer  to  the  last  assignment,  yvu 
that  to  the  vendor  ;  but,  as  nothing  is  gained  by  this  reference, 
it  has  been  omitted.  The  following  recital  may  be  substituted  if  A. 
18  the  registered  proprietor  with  an  absolute  title  (see  p.  84,  $ufra\ 
or  added  if  he  be  the  registered  proprietor  with  a  possessoiy  title. 

'^  And  whereas  the  said  A.  is  registered  as  proprietor 
with  an  absolute  [possessory]  title  of  the  premises  com- 
prised in  the  said  indenture  of  lease,  the  title  thereof  in 

the  register  being  No. — ,  in  the  parish  of ,  in  the 

district  of ,  and  the  county  of ." 

If  notice  only  of  the  lease  has  been  entered,  introduce  before  tbe 
last  recital : — 

*'  And  whebeas  a  notice  of  the  said  lease  was,  on  tbe 

day  of  ,  entered  against  the  land  registered 

under  the  title  No. ,  in  the  parish  of  ,  in  the 

district  of ,  and  county  of — 


>> 
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igreed  with  the  said  B.  for  the  sale  to  him,  at  the  price     Frecbdbnt 

\d  £ ,  of  the  premises  aforesaid,  for  the  residue  of  the         ' 

ttdd  term,  free  from  incumbrances.    Now  this  indbnturb      o^  lbasb- 

tiTNESSBTH  fliat,  in  pursuance  of  the  said  agreement,  and  —^ '- — 

m  consideration  of  £ ,  to  the  said  A.  this  day  paid  p  *  .^ 

ly  the  said  B.  (the  receipt  whereof  the  said  A.  doth  j^^^j^jp^ 

fcereby  acknowledge),  he  the  said  A.  as  bbnbficial  ownbr,  Assignment. 

dothherebyassign  unto  the  said  B., his  executors,  adminis-  Parcels, 

feators,  and  assigns,  all  the  said hereditaments  and 

I 

Iromises  by  the  said  indenture  of  the day  of , 

^kate]  expressed  to  be  demised  (a),  to  hold  the  premises  Habendnm. 
into  the  said  B.,  his  executors,  administrators,  and  assigns, 

•fcr  the  residue  of  the  said  term  of years,  at  the  rent 

and  subject  to  the  covenants  by  the  lessee,  and  conditions 

in  the  said  lease  reserved  and  contained,  and  henceforth 

to  be  paid,  performed,  and  observed  (b) .  \  And  the  said  B.  CoYenant  by 

doth  hereby  covenant  with  the  said  A.,  that  he  the  said  p^r^tMid 

B.,  his  executors,  administrators,  or  assigns,  will  hence-  olwerye 

forth  pay  the  rent  by  the  said  lease  reserved,  and  per- 

lorm  (c)  all  the  covenants  by  the  lessee  therein  contained, 

and  keep  the  said  A.,  his  heirs,  executors,  and  adminis-  and  indemnify 

teatora,  indemnified  against  all  actions,  expenses,  claims,  J^^tSereof. 

(«)  If  bouses  or  other  buildings  have  been  erected  since  the  date 
tf  the  lease,  so  as  to  vary  the  description  of  the  property,  they 
>boaid  be  mentioned  thus : 

"together  with  all  those messuages  and  buildings 

vhieh  have  been  built  on  the  said  land  since  the  date  of 
fte  said  lease," 

«r  in  9ome  similar  way.  If  the  houses  are  numerous,  they  may 
be  pliced  in  a  schedule,  and  referred  to  accordingly  :  this  is  particu- 
hdy  bjnrenient  when  it  is  desired  to  show  the  tenancy  and 
icntal 

(i)  Ad  to  the  covenants  for  title  implied  in  a  conveyance  of  lease- 
Wdi,  tee  the  Conv.  Act,  1881,  sect.  7  (1)  (A.)  (B.),  (App.  IV.,  infra). 
If  the  land  is  registered  add,  extension  of  the  covenant  for  further 
Mnniiee  and  appointment  of  attorney,  p.  136,  mpra. 

(?)  This  word  has  not  necessarily  an  active  meaning  {per  Kay,  J. 
in  Banw  v.  I»aae$  d:  Son,  [1891]  1  Q.  B.  417  at  424). 
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demands,  and  liability  on  account  of  the  non-payment 
of  the  aaid  rent,  or  the  breach  of  the  said  covenants,  or 
any  of  them  (a).     In  witness,  &c. 
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XXXII. 
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HOLDS  BT 
EXECUTORS. 

Parties. 


Witnesseth. 
Consideration. 


XXXII. 

Assignment  of  Leaseholds  hy  Executors  (b)  of  the 
Leasee.     By  Indorsement  on  the  Lease. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c., 
and  B.,  of,  &c.   [vendors],  executors  of  the  will,  dated 

the  day  of ,  and  proved  in  the Registry 

of  Probate  on  the day  of ,  of  the  within-named 

X.  [lessee],  of  the  one  part,  and  C,  of,  &c.  [purchaser],  of 
the  other  part,  witnesseth,  that,  in  consideration  of 
£ this  day  paid  by  the  said  C.  to  the  said  A.  and  B. 

(a)  Every  vendor  of  a  lease  is  entitled  to  I'equire  this  covenant^ 
except  assignees  of  bankrupts  (WiUcins  v.  Fry,  I  Mer.  244,  263; 
Dart,  v.  &  P.,  6th  ed.  p.  630),  and  assignors  of  underleases  who 
or  whose  testators  or  intestates  have  not  covenanted  to  perform 
the  covenants  in  the  original  lease ;  nor  can  such  a  covenant  be 
required  as  to  an  underlease  if  that  was  made  at  a  peppercorn  rent 
without  covenant  by  the  underlessee.  See  Davidson's  Prec.  Conv., 
4th  ed.  vol.  ii.  pt.  i.  pp.  216-218.  The  trustee  of  the  property 
of  a  bankrupt  under  the  Bankruptcy  Act,  1869,  appears  to  stand  in 
the  same  position  in  this  respect  as  an  assignee  under  the  former 
Bankruptcy  Acts ;  but  such  a  trustee  desiring  to  disclaim  a  lease, 
and  obliged  to  assign  it  to  an  equitable  mortgagee,  woidd  seem  not 
to  be  within  the  above  exception.  See  Ex  parte  Burton,  15  Ch.  D. 
289. 

The  covenant  differs  from  that  formerly  in  use,  in  not  expresslf 
binding  the  heirs,  executors,  and  administrators  of  the  covenantor 
(as  to  which,  see  sect.  59  of  Conv.  Act,  1881,  App.  IV.,  infra),  and 
in  not  being  made  expressly  with  the  executors  and  administraton 
of  the  covenantee  (as  to  which,  see  sect.  58  of  the  same  Act). 

(6)  Upon  a  sale  of  a  leasehold  by  executors,  the  title  may  be 
accepted  without  inquiry  whether  all  the  debts  have  been  paid, 
although  more  than  twenty  years  have  elapsed  firom  the  death. 
See  Re  TFhiitUr,  35  Ch.  D.  561  ;  Re  Vmn  and  Furzes  Cmtract,  [1894] 
2  Ch.  101. 
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for  the  purchase  of  the  hereditaments  demised  by  the 
irithin-written  indenture  (the  receipt  whereof  the  said  A. 
and  B.  hereby  acknowledge),  they,  the  said  A.  and  B., 

AS  PEBSONAL     REPRESENTATIVES     of     the    Said     X.  (a),     do, 

and  each  of  them  doth,  hereby  assign  unto  the  said 
C,  his  executors,  administrators,  and  assigns,  all  the 
hereditaments  comprised  in  and  demised  by  the  within- 
written  indenture,  to  hold  the  premises  unto  the 
fiaid  C,  his  executors,  administrators  and  assigns  hence- 
forth, for  the  residue  of  the  term  of years  granted 

by  the  within-written  indenture,  at  the  rent  thereby 
I  reserved,  and  subject  to  the  covenants  by  the  lessee  and 
I  conditions  therein  contained,  and  henceforth  to  be  per- 
I  fonned  and  observed.  And  the  said  G.  doth  hereby 
I  covenant  with  the  said  A.  and  B.,  that  he  the  said  C,  his 
I  executors,  administrators,  and  assigns,  will  henceforth 
i  pay  the  rent  reserved  by  the  said  lease,  and  perform  all 
I  ihe  covenants  by  the  lessee  therein  contained,  and  will 
I  bep  the  said  A.  and  B.,  their  executors  and  adminis- 
I  tmtars,  and  the  estate  of  the  said  X.  indemnified  against 
I  All  actions,  expenses,  claims,  demands,  and  liability  on 
I  iccoont  of  the  non-payment  of  the  said  rent,  or  the 
I  breach  of  the  said  covenants,  or  any  of  them.  In 
WITSE6S,  See. 
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XXXIII. 

Assignment  of  Leaseholds  by  Trustees  in  Bank- 
BDPTCY,  THE  Bankbupt  being  a  party  (b). 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.,  of,  &c., 
B.,ol,  &c.,  and  C,  of,  &c.,  the  trustees  of  the  property 
ol  D.,  of,  &c.,  a  bankrupt,  of  the  first  part,  the  said  D.,  ^"*'*' 

(«;  See  tuproj  p.  140,  n.  (a). 

{h)  Under  the  Bankruptcy  Acts,  1883  and  1890  (46  &  47  Vict, 
c  52,  ?,  55 ;  53  &  54  Vict  c.  71,  8.  13),  the  trustee  of  the  property 
(^t  bankrupt  may  within  a  limited  time  disclaim  any  such  property 
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of  the  second  part,  and  E.,  of,  &c.  [purchaser],  of  the 
third  part  [recite  the  Uase  to  D.,  supra,  p.  177].     And 

(as  to  which  word  see   21   Q.  B.  D.  484)  consisting  of  land  of 

any  tenure  burdened  with  onerous  covenants,  and  the  disclaimer 

will  operate  to  determine,  as   from  its  date,  the  rights,  interests^ 

and  liabilities  of  the  bankrupt,  and  the  personal  liability  of  the 

trustee  in  the  property  disclaimed,  but  will  not,  except   for  thtf 

purpose,  affect  the  rights  or  liabilities  of  any  other  person.      The 

trustee  is  not  entitled  to  disclaim  a  lease  without  the  leave  of  the 

Court,  except  in  the  cases  mentioned  in  Rule  61)  of  the  Bankruptcy 

Rules,  1890   (which   has   been   substituted   for  Rule    320   of  1^ 

Bankmptcy  Rules,  1886),  and  is  bound  on  an  application  by  any 

interested  person  (e,g.  the  lessor,  In  Vg  Page,  14  Q.  B.  D.  401 ; 

In  re  FinUy,  21  Q.  B.  D.  475),  to  decide  within  a  specified  tim^ 

whether  he  will  disclaim  or  not ;  and  the  Court  has  power  to  make 

an  order  vesting  the  disclaimed  property  in  any  person    entitled 

thereto.     Any  person  injured  by  the  operation  of  such  a  disclaimer  u 

to  be  deemed  a  creditor  of  the  bankrupt  to  the  extent  of  the  injury. 

The  following  decisions  under  sect.  55  of  the  Act  of  1883  may  be 

referred  to  : — As  to  extension  (under  sect.  105,  sub-sect.  4)  of  time  for 

disclaimer,  Ex  parte  Foreman,  13  Q.  B.  D.  466  ;  as  to  liability  of 

a  trustee  failing  upon  demand  by  the  lessor  to  give  notice  whether 

he  disclaims.  In  re  Page,  14  Q.  B.  D.  401  ;  as  to  whether  the  »ecti(A 

applies  to  an  after-acquired  lease.  Re  Clayton  aivd,  Barclay's  Cmiirad^ 

[1895]  2  Ch.  212  ;  as  to  the  right  to  a  vesting  order  under  sect  55^ 

sub-sect.  6,  see  In  re  Cock,  20  Q.  B.  D.  343,  where  it  was  held  that  if 

a  mortgagee  by  sub-demise,  or  other  sub-lessee,  refuses  to  accept  a 

vesting  order,  the  Court  may  vest  the  demised  property  in  the  leaser; 

but  see  Re  Parker  £  Parker,  14  Q.  B.  D.  405  ;  as  to  the  incapacity  of 

a  mortgagee  by  sub-demise  to  defeat  the  lessor's  rights  by  assigning 

the  mortgage  debt  and  security  to  a  mere  nominee,  see  In  re  Smith, 

25  Q.  B.  D.  536.     A  sub-lessee  accepting  a  vesting  onler  becomes 

subject  to  the  obligations  of  the   original  lease ;  but  whether  as 

assignee  only,  or  to  the  same  extent  as  if  he  were  the  original  lessee 

is  undetermined  (see  In  re  Finley,  21  Q.  B.  D.  475),  though  sect.  13 

of  the  Act  of  1890,  gives  the  Court  a  discretionary  power  to  make 

the  sub-lessee  subject  only  to  the  same  liabilities  and  obligations  as 

he  would  be  liable  to  if  he  were  assignee  of  the  lease  ;  and  therefore, 

until  the  point  is  determined,  the  lessor  should  be  served  :  Ex  pairt* 

Morgan,  22  Q.  B.  D.  592.     As  to  an  agreement  for  a  lease  where  the 

bankrupt  has  agreed  to  assign,  and  as  to  the  meaning  of  '^  property  "  in 

sect  55,  see  lU  Maughan,  Ex  parte  Monkhause,  14  Q.  B.  D.  956  ;  as  to 

disclaimer  in  a  case  under  sect  121,  In  re  SandweU,  14  Q.  B.  D.  960; 

that  disclaimer  binds  the  Ctowh,  In  re  Thomas,  21  Q.  B.  D.  380. 

An  equity  of  redemption  of  leaseholds  mortgaged  by  assignment  ii 
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VHSBBAS  the  said  D.  was  on  the day  of adjudged     Precedent 

1^  bankrupt  by  the  High  Court  of  Justice,  lor  the  County      ^^^^l- 

not  within  the  section  ;  Re  Gee,  24  Q.  B.  D.  65,  and  see  Rule  69  of      holdb  in 
the  Bales  of  1890.  banxrxtptcy. 

Corresponding,  but  less  elaborate  provisions,  were  contained  in  the   p.,  i    • 
Btnlmiptcy  Act,  1869,  sects.  23,  24 ;  and  with  these  sects.  97  and  bankruptcy. 
96  of  the  Bankruptcy  (Ireland)  Amendment  Act,  1872  (35  &  36 
Yict  c  58),  by  which    Irish  bankruptcies  are   regulated,  are,  in 
mbatance,  identical. 

As  to  the  effect  of  a  disclaimer  of  a  lease  under  sect.  23  of  the 
Hinkraptcy  Act,  1869,  upon  the  rights  and  liabilities  of  third 
ptrties,  see  the  cases  cited  supra,  p.  16;  as  to  proof  by  a  lessor 
ft»  injury  caused  by  disclaimer  of  the  lease,  see  Ex  parte  Llynvi 
tW  and  Iron  Company,  L.  R.  7  Ch.  28 ;  Ex  parte  Blake,  11  Oh.  D. 
572;  and  Ex  parte  Corhett,  14  Ch.  D.  122  (lease  to  partners): 
•s  to  proof  by  an  under-lessee,  see  Ex  parte  Walton,  17  Ch.  1). 
746 ;  as  to  the  effect  of  a  disclaimer  in  completing  the  title  of  the 
I«Bor,  Ex  parte  Sadler,  19  Ch.  D.  122  ;  as  to  the  effect  of  such  a 
<ii«clainjer  as  rq^rds  fixtures  on  the  disclaimed  property,  Ex  parte 
^ay.  19  Ch.  D.  7,  and  cases  there  cited,  and  see  Libby  v.  Hart, 
fi  Ch.  D.  8 ;  and  as  regards  chattels  demised  with  land,  Ex  parte 
^Ua,20Ch,  D.  341  ;  as  to  the  liabilities  of  a  trustee  who  did  not 
diadaim,  see  JViliion  v.  Wallani,  5  Ex.  D.  156  ;  Lowrey  v.  Barber, 
A  no ;  Titterton  v.  Cooper,  9  Q.  B.  D.  473  ;  Allmvay  v.  Steere,  10 
(^.  6.  D.  22  ;  as  to  use  and  occupation  until  disclaimer,  Gabriel  v. 
BMendein,  13  Q.  B.  D.684 ;  Ex  parte  Good,  ib.  731  ;  Ex  parte 
^nal,  24  Ch.  D.  26  ;  as  to  assignment  by  the  trustee  to  a  pauper, 
Hqttuon  V.  Lovering,  11  Q.  B.  D.  92  ;  and  as  to  the  disclaimer 
of  oiieroas  contracts.  In  re  Sneezum,  3  Ch.  D.  463  (see  now  sect.  55, 
wb-sect  5  of  the  Act  of  1883).  As  to  limiting  a  time  for  disclaimer, 
•«  £z  parU  Lovering,  L.  R.  9  Ch.  586  ;  Ex  paHe  Moore,  2  Ch.  D. 
** ;  Ez  parte  Dres$Ur,  9  Ch.  D.  252  ;  In  re  Richardson,  Ex  parte 
fi«mi,  16  Ch.  D.  613 ;  Titterton  v.  Cooper,  \fJbi  supra ;  as  to  the 
fwtion  of  a  surety,  see  Harding  v.  Preece,  9  Q.  B.  D.  281.  As  to 
^en  leare  to  disclaim  could  be  given  under  Rule  28  of  the  Bank- 
rapley  Roles  of  1871,  see  Re  Wilson,  L.  R.  13  Eq.  186  ;  Ex  parte 
^^m%,  11  Ch.  D.  908  ;  ^z  parU  East  and  West  India  Dock  Co., 
/>  Tt  Clarke,  17  Ch.  D.  769  (whence  it  seems  that  the  Court  would 
'^P'd  the  persons  interested  in  the  bankrupt's  estate,  and  not 
^'^I^steial  circomstances  of  any  kind,  such  as  possible  resulting 
ihjiuy  to  third  parties.  Ex  parte  Good,  13  Q.  B.  D.  731,  and  cases 
tiJtie  cited).  But  cf.  Ex  parte  Bnaim,  15  Ch.  D.  289 ;  Ex  parU 
^^dkmni,  17  Ch.  D.  632.  And  as  to  the  effect  of  disclaimer  without 
^e,  see  Rted  v.  Harvey,  5  Q.  B.  D.  184  ;  and  sect.  69  of  the  Bank- 
"V<7  Act,  1890. 
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Assignment. 

Parcels. 
Habendum. 


Court  of ,  holden  at ^],  and  on  the day  of 

the  said  A.,  B.,  and  C.  were  duly  appointed  trustees 

of  the  property  of  the  said  D.,  and  such  appointment  was 
certified  by  the  Board  of  Trade.  And  whereas  the  said 
trustees  have  agreed  to  sell  the  premises  comprised  in 
the  hereinbefore  recited  indenture  of  lease  to  the  said 

E.,  for  the  residue  of  the  said  term  of years  at  the 

price  of  £ ,  and  the  said  D.  has  agreed  to  join  in 

these  presents  in  manner  hereinafter  appearing.  Now 
THIS  INDENTURE  WITNESSETH,  that  for  oflfectuating  the 

said   sale,  and  in   consideration  of   £ to  the  said 

trustees  this  day  paid  by  the  said  E.  (the  receipt  and 
payment  whereof  as  aforesaid  the  said  trustees  and  D. 
hereby  respectively  acknowledge),  they  the  said  A.,  B., 
and  C,  AS  trustees,  do  and  each  of  them  doth  hereby 
assign,  and  he  the  said  D.  as  beneficial  owner  doth 
hereby  assign  and  confirm  unto  the  said  E.,  his  executors, 
administrators,  and  assigns,  all  the  hereditaments  and 
premises  by  the  hereinbefore  recited  indenture  expressed 
to  be  demised,  to  hold  the  said  premises  unto  the  said 
E.,  his  executors,  administrators,  and  assigns,  for  the 

residue  of  the  said  term  of years  at  the  rent  reserved 

by  and  subject  to  the  covenants  by  the  lessee  and  con- 
ditions contained  in  the  said  indenture  of  lease,  and 
henceforth    to    be    performed    and    observed  (a).      In 

WITNESS,  &C. 

(a)  Trustees  of  the  property  of  bankrupts,  like  assignees  in  bank- 
ruptcy under  the  former  Bankruptcy  Acts,  appear  not  to  be  entitled 
to  require  any  covenant  on  the  part  of  a  purchaser  to  perform 
the  covenants  of  the  lease,  see  supra,  p.  180,  (a).  Under  the  Bank- 
ruptcy Act,  1883  (as  under  that  of  1869),  the  bankrupt  is  released 
from  liability  upon  the  trustee  either  selling  or  otherwise  accepting 
the  lease  or  disclaiming  it.  See  Dart  Y.  &  P.  5th  ed.  p.  558; 
6th  ed.  pp.  629,  630.  As  to  the  position  of  the  bankrupt  under 
the  former  law,  see  the  Bankruptcy  Law  Consolidation  Act,  1849 
(12  &  13  Vict.  c.  106),  s.  145,  and  Colles  v.  Evanson,  19  C.  B.  (N.  S.) 
372. 
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XXXIV. 

Assignment  of    pabt    of    Leasehold     Propbbty    with     Phbcedbnt 

Covenants  and  Gross  Powers  of  Distress  for  secur-      '  ^ 

tn^  Payment  of  a  Proportionate  Part  of  the  Bent  (a).      r^-L^^T. 

LBA.SBAOLD* 

IHIS  INDENTURE,  made,  &c.,  between  A.,  of,  &c  parties. 
|[r«i(>r],  of  the  one  part,  and  B.,  of,  &c.  [purchaser],  of 

I  file  other  part   [recite  lease,  supra,  p.  177  (6)].      And  Recital  of 

JWHEBEAS  [after  divers  mesne  assignments  and  acts  in  the  ®"*®' 

I  kw  oltimately]  by  virtue  of  an  indenture  dated,  &c.,  and  ^e^  ^ 

expressed  to  be  made  between  [parties],  the  premises  vendor; 
I  became  vested  in  the  said  A.,  for  the  then  residue  of  the 

jiud  term  of years  (c).    And  whereas  the  said  A.  —contract  for 

I  kas  agreed  with  the  said  B.  for  the  sale  to  him,  at  the  ^®' 

price  of  £ ,  of   those  parts  which   are  hereinafter 

described  and  assigned  of  the  said  premises  for  the  residue 

(rf  the  said  term,  subject  as  hereinafter  mentioned :  And  —agreement 

I  to  enter  into 

I    («j  Sec  p.  116,  supra,  note  (a).    As  regards  the  powera  of  distress,   special 
I  it  is  doubtful  whether  these  are  not  aflfected  by  the  Bills  of  Sale  covenants. 
I  Art*.    Set  Pulbrook  v.  Ashby  tk  Co.,  56  L.  J.  (N.  S.),  Q.  B.  D.  376  ; 
j  ^^««w  V.  Marston^   W.    N.    1890,   193  ;    Be  Roundwood  Colliery 
I  ^^«^«y,  [1897]  1  Ch.  373  ;  and  see  also  the  observations  of  Lord 
i  ^,  M.R.,  in  Hughes  v.  LiUU,  18  Q.  B.  D.  32  at  p.  36,  and  the 
I  tt^feontioiis  on  attornment  clauises,  infra,  p.  299,  and  on  the  Bills  of 
I  i«le  Acts,  infroj  p.  305.     There  may  also  he  some  doubt  whether 
"**  powers  and  the  ancillary  powers  of  entry  and  holding  possession 
■*y  not  be  obnoxious  to  the  perpetuity  rules,  unless  confined  within 
AeiWttl  legal  limita     See  Re  Daveron,  [1893]  3  Ch.  421  ;  Re  Wood, 
ll»4]  3  Ch.  381. 
(&)  Or  it  may  often  suffice  to  refer  to  the  parcels  in  the  lease 

"B^pW  aa ''  the  hereditaments  hereafter  assigned  with  other 
l^ereditaments."     In  that  case  the  words  **  comprised  in  the  . 
"tteinbefore  recited  indenture  of  lease,"  will  be  added  after 

premises  "  in  the  next  recital,  and  the  contract  for  sale  will  be  of 

''the  said  hereditaments  hereinafter  assigned." 

(c;  See  note  (a)  on  p.  178,  mpra.  The  mesne  and  last  assign- 
■^  are  here  referred  to  for  the  purpose  of  explaining  and 
BB^ifiiyiiig  the  acknowledgment  and  undertaking  as  to  deeds. 
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Pkeckdbnt 
XXXIV. 


PAKT   OP 
LEASEHOLD. 

Witnesseth. 

Consideration. 
Keceipt. 


ABsijj^ment. 
Parcels. 


Habendum. 


Covenants  by 
vendor  to  pay 
rent  appor- 
tioned, and 
observe  cove- 
nants relating 
to  property 
retained ; 


— and 

indemnify 

purchaser. 


WHEREAS,  apon  the  treaty  for  the  said  sale,  it  was  agreedj 
that  the  said  A.  and  B.  respectively  should  enter  intoth«| 
covenants  and  grant  the  powers  hereinafter  by  themj 
respectively  entered  into  and  granted  :  Now  this  indbh* 
TUBE  WITNESSETH,  that,  in  pursuance  of  the  said  agree* 

ment,  and  in  consideration  of  £ ,  to  the  said  A-  thii 

day  paid  by  the  said  B.  (the  receipt  whereof  the  said  L 
doth  hereby  acknowledge),  he  the  said  A.  as  BENEFiciiii 
OWNER  doth  hereby  assign  unto  the  said  B.,  his  execntorsi 
administrators,  and  assigns.  All  that  messuage  with  Qm 
coach-house,  stables,  offices,  out-buildings,  garden,  an^ 
appurtenances  belonging  thereto,  situate  and  being  No.  10^ 

Boad,  in  the  parish  of in  the  county  of i 

To  HOLD  the  premises  hereinbefore  assigned.  Unto  thei 
said  B.,  his  executors,  administrators,  and  assigns  for  thii 

residue  of  the  said  term  of years,  subject  to  the  pay* 

ment  of  the  yearly  rent  of  ,£10,  being  one  equal  moiety  oi 
the  said  yearly  rent  of  £20  reserved  by  the  hereinbefore 
.  recited  indenture  of  lease,  and  to  the  covenants  by  the 
lessee,  and  conditions  contained  in  the  same  indenture,  and 
henceforth  to  be  performed  and  observed  in  respect  of  the 
premises  hereinbefore  assigned ;  And  the  said  A.  dotb 
hereby  for  himself  and  his  assigns  (a),  covenant  with  the 
said  B.  and  his  assigns  that  he,  the  said  A.,  his  executors, 
administrators,  or  assigns  will  henceforth  pay  the  yearly 
rent  of  £10,  being  one  equal  moiety  of  the  said  yearly 
rent  of  £20  reserved  by  the  said  indenture  of  lease,  and 
perform  and  observe  all  the  covenants  by  the  lessee  and 
conditions  contained  in  the  same  indenture  and  henceforth 
to  be  performed  and  observed  in  respect  of  such  of  the 
premises  therein  comprised  as  are  not  hereinbefore 
assigned.  And  will  at  all  times  keep  the  said  B.,  his 
heirs,  executors,  administrators,  and  assigns,  and  the 
premises  hereinbefore  assigned,  indenmified  against  all 
proceedings,  costs,  damages,  claims,  demands,  and  liability 
for  non-payment  of  the  said  last-mentioned  yearly  rent  of 

(a)  Assigns  should  be  mentioned. 
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£10,  or  breach  of  the  said  covenants  and  conditions,  or     Prkcedent 

'  •  •  •  XXXIV 

tnyof  them,  in  respect  of  such  of  the  premises  comprised  ' 

81  the  said  indenture  of  lease  as  are  not  hereinbefore      ^^''  «*' 

XiB  A.SBH  OLiD 

assigned:  Pbovided   always,  and  it  is   hereby  agreed   ; — '- 

^tif  the  said  yearly  rent  of  £10  hereinbefore  covenanted  powers^of  dia- 
ly  the  said  A.  to  be  paid  in  respect  of  such  of  the  pre-  J^ess  and  entry 

.  ov  vendor  fsj. 

mises  comprised  in  the  said  indenture  of  lease  as  are  not 
kreinbefore  assigned,  or  any  part  thereof,  shall  be  in 

iirrear  for days  after  any  of  the  days  by  the  said 

ind^tore  of  lease  appointed  for  payment  of  the  said  rent 
Af  £30,  or  the  said  B.,  his  executors,  administrators,  or 
issigns  shall  be  put  to  any  costs  or  expenses  in  conse- 
quence of  any  breach  of  any  of  the  covenants  hereinbefore 
4m  the  part  of  the  said  A.  contained,  it  shall  be  lawful  for 
flie  said  B.,  his  executors,  administrators,  or  assigns  into 
^  open  the  same  premises  to  enter  and  distrain,  and  the 
^stress  and  distresses  then  and  there  found  to  dispose  of 
Bidue  course  of  law,  as  landlords  may  do  in  respect  of 
^distresses  for  rent  reserved  upon  lease,  and  also  to  enter 
into  and  upon,  and  to  hold  the  same  premises  and  take 
tke  rents  and  profits  thereof,  until  by  the  means  af ore- 
aid,  or  some  of  them  or  otherwise,  the  said  yearly  rent 
^  £10  80  in  arrear,  and  all  costs  and  expenses  incurred 
by  the  non-payment  thereof  or  by  any  breach  of  the  said 
coveaiants  hereinbefore  on  the  part  of  the  said  A.  contained, 
shall  have  been  fully  paid  and  satisfied.  And  the  said  B.  Covenante  by 
doth  hereby,  for  himself  and  his  assigns,  covenant  with  the  pay^ren^and 
wd  A.  and  his  assigns,  that  he  the  said  B.,  his  executors,  i*erform 
•dminiBtrators,  or  assigns  will  henceforth  pay  the  yearly  relation  to 
loit  of  £10,  being  one  equal  moiety  of  the  said  yearly  a^^^g^^^d 
Knt  of  £20  reserved  by  the  said  indenture  of  lease,  and 
P^nn  and  observe  all  the  covenants  by  the  lessee  and 
nnditions  contained  in  the  same  indenture,  and  henceforth 
to  be  performed  and  observed  in  respect  of  the  premises 
It^einbefore  assigned,  And  will  at  all  times  keep  the 
^  A.,  his  heirs,  executors,  administrators,  and  assigns,  —and  indem- 

(a)  See  note  (a)  on  p.  189,  infra.  ^^  ^■®''^°'^- 
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and  such  of  the  premises  comprised  in  the  said  indenture 
of  lease  as  are  not  hereinbefore  assigned,  indemnified 
against  all  proceedings,  costs,  damages,  claims,  demands, 
and  liability  for  non-payment  of  the  said  last-mentioned 
yearly  rent  of  £10,  or  breach  of  the  said  covenants  and 
conditions,  or  any  of  them,  in  respect  of  the  premises 
hereinbefore  assigned :  Peovided  also,  and  it  is  hereby 
agreed  that  if  the  said  yearly  rent  of  i£10  hereinbefore 
covenanted  by  the  said  B.  to  be  paid  in  respect  of  the 
premises  hereinbefore  assigned,  or  any  part  thereof,  shall 

be  in  arrear  for days  after  any  of  the  days  by  the 

said  indenture  of  lease  appointed  for  payment  of  the  said 
rent  of  £20,  or  the  said  A.,  his  executors,  administrators, 
or  assigns  shall  be  put  to  any  costs  or  expenses  in  conse- 
quence of  any  breach  of  any  of  the  covenants  hereinbefore 
on  the  part  of  the  said  B.  contained,  it  shall  be  lawful  for 
the  said  A.,  his  executors,  administrators,  or  assigns,  into 
or  upon  the  same  premises  to  enter  and  distrain,  and  the 
distress  and  distresses  then  and  there  found  to  dispose  of 
in  due  course  of  law  as  landlords  may  do  in  respect  of 
distresses  for  rent  reserved  upon  lease,  and  also  to  enter 
into  and  upon  and  to  hold  the  same  premises  until  by 
the  means  aforesaid,  or  some  of  them  or  otherwise,  the 
said  yearly  rent  of  £10  so  in  arrear,  and  all  costs  and 
expenses  incurred  by  the  non-payment  thereof,  or  by  any 
breach  of  the  said  covenants  hereinbefore  on  the  part  of 
the  said  B.  contained,  shall  have  been  fully  paid  and 
satisfied.  [Provided  always,  and  it  is  hereby  declared 
that  the  respective  powers  hereinbefore  contained,  of 
distress  and  of  entry  and  perception  of  the  rents  and 
profits  of  the  said  respective  premises  shall  not  be  exercise- 
able  after  the  expiration  of  twenty-one  years  from  the 
death  of  the  survivor  of  the  following  persons,  viz. 
H.  M.  The  Queen  and  her  children,  and  remoter  issue 
now  living.]  And  the  said  A.  doth  hereby  acknow- 
ledge the  right  of  the  said  B.  to  production  and 
delivery  of    copies  of   the  said  indenture  of  lease  and 
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rumments,  and  undertake  for  the  safe  custody  thereof.     Prbcbdrnt 
«L     /  X  XXXIV. 

WITNESS,  &c.  (a). 
PAKT  OF 

(a)  It  hfts  been  found  impossible  consistently  with  the  scheme  of     leasehold. 
Precedent  to  combine  the  vendor's  and  purchaser's  covenants, 
the  powers  of  distress  and  entry  granted  by  the  vendor  might  be 
and  the  following  reciprocal  grant  substituted  for  those 
ted  by  the  purchaser. 

"And  each  of  them,  the  said  A.  and  B.,  doth  hereby  Reciprocal 
it  to  the  other  of  them,  that  if  default  shall  be  made  ^wen^of 
payment  of  the  rent  hereinbefore  by  either  of  them  distress  and 


ited  to  be  paid  for days  after  any  of  the  days 

the  said  indenture  of  lease  appointed  for  payment  of 
said  rent  of  £20,  or- there  shall  be  a  breach  of  any  of 
eovenants  hereinbefore  on  the  part  of  either  of  them 
tained,  it  shall  be  lawful  for  the  other  of  them,  his 
rs,  administrators,  or  assigns,  into  and  upon  the 
Iremises  in  respect  of  which  such  default  or  breach  shall 
ktve  occurred  to  enter  and  distrain,  and  the  distress  and 
istrefises  then  and  there  found  to  dispose  of  in  due  course, 
is  landlords  may  do  in  respect  of  distresses  for  rent 
i^nerred  upon  lease,  and  also  to  enter  into  and  upon  and 
t)  hold  the  same  premises  and  take  the  rents  and  profits 
ftereo{,Tmtil  by  the  means  aforesaid,  or  some  of  them  or 
^thowifie,  the  rent  so  unpaid,  and  all  costs  and  expenses 
ii^^QiTed  by  reason  of  such  default  or  breach  shall  have 
hen  ftdly  paid  and  satisfied." 


entry. 
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Parties. 

Recital  of  lease 
of  a  piece  of 
building 
ground; 


— of  erection 
of  houses 
thereon ; 


— that  lease 
Tested  in 
vendor ; 

— of  sale  of  the 
leaseholds  in 
lots  to  the 
present 
purchaser  and 
others. 


)f  agreement 
that  B.  should 
take  assign- 
ment of  lease 
and  grant 
underleases 
to  the  other 
purchasers. 

Witnesseth. 


XXXV. 

Assignment  of  Lease  to  one  Purchaser  of  Leasi- 
HOLD  zoU  in  Lots,  to  the  Intent  that  he  may  orM 
Underleases  to  the  other  Purchasers  (a). 

This  indenture,  made,  &c.,  between  A.,  of,  id 
[vendor],  of  the  one  part,  and  B.,  of,  <fcc.  [ purchaser],  d^ 
the  other  part :  Whereas,  by  an  indenture,  dated,  &cJ 
and  made  between  [parties],  All  that  parcel  of  land] 
situate,  &c.  [parcels  from  the  lease\  was  demised  nntlj 
the  said  [lessee],  his  executors,  administrators,  and  assigDSn 

for  the  term  of years  from  the day  of ,  A[ 

the  yearly  rent  of  iSlOO,  and  under  and  subject  to  cove< 
nants  by  the  lessee,  and  conditions  therein  contained;-. 
[And  whereas  the  said  [lessee]  erected  on  the  said  pieoft, 
of  land  demised  by  the  said  indenture  of  lease,  the  f^, 

messuages  in Street,  in  the  said  parish  of ^  par* 

ticularised  in  the  schedule  hereto] ;  And  whereas  the- 
said  [leasehold  land,  messuages,  and]  premises  became  by 
assignment,  and  now  are  vested  in  the  said  A.,  for  the 

residue  of  the  said  term  of years;  And  whbbbaSj 

the  said  A.  lately  agreed  to  sell  the  said  [messuages  and]  I 
premises  to  the  said  B.  and  the  other  persons  mentioned 
in  that  behalf  in  the  said  schedule,  in  the  lots  and  at  the  \ 
prices  mentioned  in  the  said  schedule,  and  subject  to  such 
apportionments  as  therein  mentioned  of  the  said  yearly 
rent  of  £100;  And  whereas,  on  the  treaty  for  the  said 
sales,  it  was  agreed  that  the  said  B.  should  take  an  assign* 
ment  of  all  the  said  premises  comprised  in  the  said 
indenture  of  lease,  and  should  execute  to  the  other  par- 
chasers  underleases  of  the  parts  thereof  purchased  by 
them  respectively  as  hereinafter  mentioned.  Now  thh 
indenture  WITNESSETH,  that,  in  pursuance  of  the  said 

(a)  See  the  form  of  a  condition  adapted  to  this  state  of  circum- 
stances, supra,  p.  116. 
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agreements,  and  in  consideration  of  £ [the  purchase    Precbdent  . 

money  payable  by  B.],  this  day  paid  by  the  said  B.  to  the       " * 

said  A.  (the  receipt  whereof  the  said  A.  doth  hereby  assionmentop 
acknowledge) ,  and  in  consideration  of  the  premises,  the  purchasek  on 
I  Aid  A.  as  BBNBFiciAL  OWNER  doth  hereby  assign  unto  the  s^lb  is  lots. 
Baid  B.,  his  executors,  administrators,  and  assigns,  All  ConBideration. 
THAT  the  said  piece  or  parcel  of  land  by  the  hereinbefore  ^®^^P*- 
ledted  indenture  of  lease  demised,  [and  the  said  ten       ^^"^^° 

messuages  or  tenements  situate  and  being  numbers 

to inclusive Street,  in  the  said  parish  of , 

more  particularly  described  in  the  schedule  hereto]  ;  And  General  words, 
ill  other,  if  any,  the  hereditaments  demised  by  or  now 
hdd  under  the  said  indenture  of  lease.  To  hold  the  Habendum 
premises  unto  the  said  B.,  his  executors,  administrators, 

tnd  assigns,  for  the  residue  of  the  said  term  of years,  for  residue  of 

it  the  rent  reserved  by  and  subject  to  the  covenants  by  ^^' 

fte  lessee  and  conditions  contained  in  the  hereinbefore 

ledted  indenture  of  lease,  and  henceforth  to  be  performed 

izul  observed  ;  As  to  the  premises  comprised  in  lot  one  As  to  the  lot 

ind  described  under  that  number  in  the  said  schedule  ^^^im.^^  ^ 

hereto,  for  the  sole  use  and  benefit  of  the  said  B.,  his 

eieeators,  administrators,  and  assigns.  And  as  to  the  as  to  the  rest 

premises  comprised  in  each  of  the  other  lots  described  in  ?^  the  premises 

^  itt  lease,  in 

the  said  schedule  hereto.  Upon  trust  when  thereunto  trust  to  grant 
required  by  the  said  A.,  his  executors,  administrators,  or  ^  other^^  ^^ 
imigns,  to  execute  a  proper  underlease  thereof  unto  and  purchasers. 
it  the  cost  of  the  purchaser  thereof,  or  unto  and  at  the 
cost  of  such  other  person  as  shall  be  nominated  in  that 
behalf  by  the  said  A.,  his  executors,  administrators,  or 

•Migns,  for  the  residue  of  the  said  term  of years 

Qxeept  the  last  three  days  of  such  term,  at  the  apportioned 
yearly  rent  mentioned  in  that  behalf  in  the  said  schedule 
hereto,  and  subject  to  covenants  by  the  underlessee  with 
^said  B.,  and  conditions  corresponding  in  all  respects, 
exeept  as  to  the  amount  of  yearly  rent  thereby  reserved, 
lith  the  covenants  by  the  lessee,  and  conditions  contained 
in  the  hereinbefore  recited  indenture  of  lease,  so  far  as 
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Pbbcedent 
XXXV. 


ASSIONMSNT  OF 
LEASE  TO  ONE 

PURCHA8BE  ON 
SALE  IN  LOTS. 


Meanwhile  in 
trust  for 
vendor,  subject 
to  his  contracts 
for  sale. 


such  covenantB  and  conditions  respectively  shaU  beapi 
cable  to  the  premises  comprised  in  such  underlease ; 
in  the  meantime  until  such  underlease  shall  be  execat 
as  aforesaid,  In  trust  for  the  said  A.,  his  executors, 
strators,  and  assigns,  subject  to  the  agreements  for 
sale  thereof  hereinbefore  mentioned,  and  subject  in  eqi 
to  the  payment  by  the  said  A.,  his  executors, 
strators  and  assigns  of  the  apportioned  yearly  rent,  and 
the  performance  or  observance  by  him  or  them  of 
covenants  to  be  reserved  by  and  contained  in  such  und( 
lease.  [Covenant  by  B,  with  A.  for  payment  of  rent  at 
performance  of  covenants  of  lease^  supra,   p.  179.] 

WITNESS,  &c. 

THE  SCHEDULE  above  referred  to. 


No.  of 
Lot. 


Description  of  Property. 


Apportioned 
Yearly  Rent. 


! 

-  ■ 

I 
Name  and  Addiw  I 

of  Purchaser. 


PllBCEDENT 

XXXVI. 

UNDERLEASE 

TO  A 

PURCHASER  OF 

PART  OF  A 

LEASEHOLD. 

Parties. 

Recital  of 
original  lease ; 


XXXVI. 

Underlease  to  a  Purchaser  of  part  of  a  Leasehold  soli 
in  Lots,  the  Lease  having  been  assigned  to  anothkb 
Purchaser  at  the  same  Sale  (a). 

This  indenture,  made,  &c.,  BETWEEN  B.,  of,  &c. 
[the  purchaser,  assignee  of  the  lease],  of  the  first  part ;  A., 
of,  &c.  {vendor],  of  the  second  part ;  and  C,  of,  Ac. 
[purchaser  of  an  underlease],  of  the  third  part  [recitd  of 

(a)  See  the  last  previous  precedent. 


TO   A 

PURCHASER  OF  I 

PART  OF  A  I 

LEASEHOLD.  I 
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[tote  as  in  Precedent  XXXV.l ;  [And  whereas  the  said     Precedent 
^letsee]  erected  on  the  said  parcel  of  land  demised  by  the      "  _!__  ' 

pod  indentore  of  lease  the  messuage  No. in underlease 

Street,  hereinafter  demised,  and  nine  other  messuages  in 
the  same  street,  numbered  respectively ,  and  now 

Ending  on  the  said  parcel  of  land ;  And  whereas  the 
1,,,.,.,  ,  ,,  ,       — of  erection  of 

d  leasehold  land,  messuages,  and  premises  became  by  houses  by 

ent,  and  at  the  respective  times  of  the  sale  and  ^^^^^ » 

the  execution  of  the  indenture  respectively  hereinafter  ~\^  ^^^^ 

were  vested  in  the  said  A.  for  the  then  residue  of  vendor; 

said  term  of 3'ears] ;  And  whereas  the  said  A.  —of  agree- 

ly  agreed  to  sell  to  the  said  C,  at  the  price  of  M ,  ^^apporiioneti 

fhe  [said]  messuage  and  premises  hereinafter  demised,  i^nt ; 
irhich  form  part  of  the  premises  comprised  in  the  said 
indentare  of   lease,  at  the  apportioned  yearly  rent  of 

M ;  And  whereas  upon  the  treaty  for  the  said  sale  —of  ame- 

it  vas  agreed  that  all  the  said  premises  comprised  in  the  ^q^\^  tote^ 
kreinbefore  recited  indenture  of  lease  should  be  assigned  assignment  of 
to  the  said  B.  as  the  purchaser  of  part  thereof,  for  the  ^ant  nnder- 
nddue  of  the  said  term,  and  that  he  should  grant  to  the  ^®^^^ ' 
ttid  C.  and  purchasers  of  other  parts  thereof,  underleases 
rf  the  premises  purchased  by  them  respectively ;  And  —of  assign- 

—^ .  *  Ai_  •  J  J.    •      j.i_    i.   ment  accord- 

▼HERSAS  m  pursuance  of  the  said  agreement  m  that  j^giy 
behalf,  the  said  premises  comprised  in  the  said  indenture 
«f  lease  have  been  assigned  to  the  said  B.  by  an  inden- 
tare dated,  &c.,  and  made  between  [parties],  but  as  to 
tbe  premises  hereinafter  demised  upon  trust  to  grant  to 
the  said  C,  such  underlease  thereof  as  hereinafter  is 
•Depressed.  Now  this  indenture  witnessbth  that,  for  Witnesseth. 
rfEeetnating  the  said  sale  by  the  said  A.  to  the  said  C, 
tnd  in  pursuance  of  the  said  trust,  and  in  consideration  Consideration. 

d  the  sum  of  £ now  paid  by  the  said  C.  to  the  said 

^•(the  receipt  whereof  the  said  A.  doth  hereby  acknow-  Receipt. 
1^),  the  said  B.,  at  the  request  of  the  said  A.,  doth 
Itereby  demise  unto  the  said  C,  his  executors,  adminis-  Demise, 
tutors,  and  assigns.  All  that  messuage,  &c.  [Parcels] ;  I'areels. 
To  HOLD  the  premises  hereinbefore  demised,  unto  the  Habendum 
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PllECEDENT 
XXXVI. 


VNDKRLBAHK 
TO  A 

ruRCHASEH  or 

TAKT  OF  A 
LEASEHOLD. 

— for  sub- 
term. 

Reddendum. 


rovenant  by 
C.  to  pay  the 
apportioned 
rent  and 
perform  the 
covenants. 


Covenant  for 
quiet  enjoy- 
ment ; 

— and  for 
payment  of 
rent  and 
performance  of 
covenants  of 
old  Ieas(.>. 


said  C,  his  executors,  administrators,  and  assigns,  foi 

the  residue  of  the  said  term  of years  created  by  Um 

hereinbefore  recited  indenture  of  lease,  except  the  lafll 
three  days  thereof,  Yielding  therefor  unto  the  said  B., 
his  executors,  administrators,  and  assigns,  during  thi 

said  term  hereby  created,  the  yearly  rent  of  £ ,  hj 

equal   half-yearly  payments,   on   the day  of -i 

and day  of  (a),  the  first  of  such  h/ilf-yeari§ 


payments  to  be  made  on  the 


day  of 


next  (hi 


And  the  said  C.  doth  hereby,  for  himself  and  his  assigns, 
covenant  with  the  said  B.,  his  executors,  administrators, 
and  assigns,  that  the  said  C,  his  executors,  adminis- 
trators, or  assigns,  will  henceforth  pay  the  said  yearly 

rent  of  M ,  at  the  times  and  in  the  manner  herein^ 

before  appointed  for  payment  thereof,  and  will  perform 
and  observe  all  the  covenants  by  the  lessee  (except  ibA 
covenant  for  payment  of  rent),  and  conditions  contained 
in  the  hereinbefore  recited  indenture  of  lease,  so  far  si 
the  same  respectively  relate  to  the  said  premises  herein^ 
before  demised,  and  keep  the  said  B.,  his  executorSr 
administrators,  and  assigns,  indemnified  against  alt 
actions,  costs,  damages,  claims,  demands,  and  liabilitf^ 
for  breach  of  the  said  covenants  (except  as  aforesaid),  or 
any  of  them  [Proviso  for  re-entry ,  infra,  p.  36*2,  substitutii^ 
the  names  of  the  parties  for  lessor  and  lessee]  ;  And  the 
said  B.  doth  hereby  [Covenant  for  quiet  enjoyment y  infrOt 
p.  362,  substituting  the  names  of  the  parties  for  lessor  a«l 
lessee] ;  And  further,  that  the  said  B.,  his  executors^ 
administrators,  or   assigns  will  during  the  said  tens 

hereby  created  pay  the  said  yearly  rent  of  £ by  the 

hereinbefore  recited  indenture  reserved,  and  perform  and 
observe  all  the  covenants  by  the  lessee  and  conditions 

(a)  The  apportioned  rent  shoidd  be  reserved  half-yearly  or  qtu*^ 
terly,  as  in  the  original  lease,  and  should  be  made  payable  before  tltf 
rent  dayn  in  the  original  lease. 

(6)  The  benefit  of  the  covenants  for  title  in  the  assignment  will 
pass  (it  is  considered)  to  the  under-lessee  by  virtue  of  the  Conv.  Afl 
1881,  8.  7,  sub-s.  (6). 


CONVEYANCES.  .  195 

Iberein  contained,  and  henceforth  to  be  performed  and     Puecedent 
observed   in  respect  of  the  premises  therein  comprised 
[  oyier  than  and  except  the  premises  hereinbefore  demised,    underlease 
[  And  the  said  B.  doth  hereby  acknowledge  the  right  of 
the  said  C.  to  production  and  delivery  of  copies  of  the 
bereinbefore  recited  indenture  of  lease,  and  of  the  afore- 

said  indenture  of  the day  of ,  and  of  all  mesne  ment  and  ° 

assignments  of  the  said  lease  (a).    In  witness,  &c.  undertaking 

muniments. 


TO  A 

1'i;rcha8Ek  of 

PART  OP  A 
LEASEHOLD. 


XXXVII. 


OP  FREEHOLDH 

AN'l) 

COrYHOI.DS. 

rarties. 


CoxvEY.vNCE  of  FREEHOLDS,  and  Covenant  to  surrender     ruECEDENT 
Copyholds  to  a  Purchaser.     Eeservation  of  a  Eight      "  — 
op  Way. 

TfflS  INDENTURE,  made,  &c.,  between  A.,  of,  &c. 
[rifjwfor],  of  the  one  part,  and  B.,  of,  &c.  [pui-chaser],  of 
the  other   part,  witnesseth,   that,  in  consideration  of  wituesseth. 

£ to  the  said  A.  this  day  paid  by  the  said  B.  for  the 

parehase  of  the  hereditaments  hereinafter  granted  (the 
,  receipt  whereof  the  said  A.  doth  hereby  acknowledge),  he  Receipt. 
■  the  said  A.,  as  beneficiajj  owner,  doth  hereby  grant  unto  (Conveyance  of 

f  Ihe  said  B.,  his  heirs  and  assigns,  all  those and  *^^^  ^^^' 

hereditaments  situate  in  the  parish  of ,  in  the  county 

of ,  delineated  in  the  plan  in  the  margin  of  these 

pesents  and  therein  coloured ,  and  specified  in  the 

first  part  of  the  schedule  hereto  {b),  except  nevertheless  Parcels. 

(«)  It  may  be  more  convenient  that  the  muniments  to  be  produced 
difisld  be  specified  in  a  schedule. 

[h)  If,  as  is  often  the  oaae,  the  fireeliolds  and  copyholds  cannot  be 
^hadngaiahetl,  tlie  freehold  parcels  may  run  thus : — 

*'  ALL  SUCH  PARTS  of  the and  hereditaments  situate 

in  the  parish  of ,  in  the  county  of ,  delineated  in 

tiie  plan  in  the  margin  of  these  presents,  and  specified  in 
the  schedule  hereto,  as  are  of  freehold  tenure,  all  which 

13—2 
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P&BCBDBlifT 
XXXVII. 


OF  7KEBH0LD8 

AND 

COPYKOLD8. 

Reservation  of 
right  of  way. 


Habendum. 

Witnesseth, 
secondly. 


Receipt. 

Covenant  to 

surrender 

copyholds. 


rarcels. 


and  reserving  unto  the  said  A.,  his  heirs  and  assigns 
and  other  the  owners  and  occupiers  for  the  time  being 

of  the estate  shown  on  the  said  plan  or  any  part 

thereof,  full  and  free  right  and  liberty  at  all  times  here- 
after by  day  or  by  night,  and  for  all  purposes  with  (x 
without  horses,  carts,  carriages,  or  waggons,  laden  or 
unladen,  to  go,  pass  and  repass,  and  to  drive  cattle, 
sheep,  and  other  animals  along,  over,  and  upon  the  strip 

of  land  or  road  indicated  on  the  said  plan  by  dotted 

lines,  To  hold  the  premises  unto  and  to  the  use  of  the 
said  B.,  his  heirs,  and  assigns.     And  this  indentube 

ALSO  WITNESSETH,  that,  in  consideration  of  M to  the 

said  A.  this  day  paid  by  the  said  B.,  for  the  purchase  of 
the  hereditaments  hereinafter  covenanted  to  be  surren- 
dered (the  receipt  whereof  the  said  A.  doth  hereby 
acknowledge),  he  the  said  A.,  as  beneficial  owner,  doth 
hereby  covenant  with  the  said  B.  (a),  that  he  the  said  A. 
or  his  heirs,  and  all  other  necessary  parties  (if  any),  will 
forthwith  effectually  surrender  into  the  hands  of  the  lord 
of  the  manor  of ,  in  the  county  of ,  according 


to  the  custom  thereof,  all  those 


and  hereditaments 


situate  in  the  parish  aforesaid,  delineated  in  the  plan 

aforesaid  and  therein  coloured ,  and  specified  in  the 

second  part  of  the  schedule  hereto  (all  which  said 

and  hereditaments   are  in  the  court  rolls  of  the  said 
manor  described    as   follows — (h) ;    (that    is    to    say). 

parts,  so  far  as  the  same  are  known,  are  distinguished  in 

same  plan  by  the  colour ,  and  are  indicated  in  the 

said  schedule/' 

(a)  See  mjyt^a,  p.  167,  ii.  (a). 

{b)  When  the  freeholds  and  copyholds  cannot  be  distinguislietl, 
the  copyhold  parcels  may  run  thus  : — 


"all  SUCH  PARTS  of  the  said 


and  hereditaments 


delineated  in  the  plan  aforesaid,  and  specified  in  the 
schedule  aforesaid,  as  are  of  copyhold  tenure,  all  wliicb 
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[deseriptwn  from  the  rolls]  to  the  ubb  of  the  said  B.,  his     Pbbckdbnt 


XXXVII. 


heirs  and  assigns  according  to  the  custom  of  the  said 

manor,  and  by  and  under  the  accustomed  rents,  fines,  ^f  pbbbholds 


AND 


suits,  and  services  (a).  And  it  is  hereby  declared,  that  copyholds. 
the  aforesaid  freehold  and  copyhold  hereditaments  were  xo  the  mbo  of 
contracted  to  be  sold  by  the  said  A.  to  the  said  B.  at  the  *^®  pnrchaser. 

ram  of  £ (the  aggregate  of  the  aforesaid  sums  of  S!art  tS*price 

£ and  £ ),  as  an  entire  price  for  the  whole,  and  is  apportaoned 

that  the  aforesaid  division  and  apportionment  thereof  are  p^  o/tiie 
made  only  for  the  purposes  of  the  Act  imposing  an  ad  stomp  Act. 
tdorem  stamp  duty  upon  conveyances  upon  sale  (h).     In 

WITKESS,  &c. 

THE  SCHEDULE  above  referred  to. 
Part  I.  Part  II. 


XXXVIII. 


CONYBYANCE  of  FREEHOLDS  and  LEASEHOLDS,  and  COVENANT      Precedent 

XXXVIII 

to  sHin-ender  Copyholds  to  a  Purchaser.  


ImS  INDENTURE,  made,  &c.,  between  A.,  of,  &c.    i-^^akeholds, 

'  AND 

[renior],  of  the  one  part,  and  B.,  of,  &c.  [purchaser],  of     copyholds^ 
the  other  part.     Whereas  [recital  of  the  lease,  and  of  its  parties. 
kiAg  rested  in  the  vendor,  supra,  pp.  177,  178].     And  Recital  of 
WHEMAs,  the  said  A.  has  agreed  with  the  said  B.  for  the  ^^^^  ^^^ 

puis,  so  far  as  the  same  are  known,  are  distinguished 

in  the  said  plan  by  the  colour ,  and  are  indicated  in 

the  said  schedule,  and  in  the  court  rolls  of  the  said  manor 
ve  described  as  follows :  (that  is  to  say),  &c." 

(a)  As  to  the  omission  of  the  declaration  of  trust  formerly  inserted 
^,  «e  tupra^  p.  167,  «.  (d). 

(ft)  For  another  mode  of  apportioning  the  purchase-money,  Ree 
Pwwdait  XXXVIII.,  infra. 
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XXXVIII. 


OFFREEUOLD8, 
LKA8EH0LD8, 

AKl) 
COPYHOL»8. 


— of  apportion- 
ment of 
purchase- 
money  for  the 
Stamp  Act. 

AVitnesseth. 


('onsideratiuu. 
Keceipt. 


Conveyance  of 
freeholdB. 

Habendum. 


Witnes!*eth, 
secondly. 

* 

Covenant  to 
surrender 
copyholds, 
to  the  use  of 
purchaser. 
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sale  to  him,  at  the  price  of  £ ,  of  the  freehold  here- 
ditaments hereinafter  granted,  in  fee  simple  in  posses- 
sion, free  from  incumbrances,  and  of  the  copyhold  heredita- 
ments hereinafter  covenanted  to  be  surrendered,  and  the ; 
inheritance  thereof  in  possession,  according  to  the  custom 
of  the  manor  of  which  the  same  are  holden,  free  from 
incumbrances,  except  the  accustomed  rents,  fines,  suits, 
and  services,  and  of  the  said  leasehold  premises  for  the' 
residue  of  the  aforesaid  term,  free  from  incumbrances. 
And  whereas,  for  the  purposes  of  the  Act  imposing  an  ad- 

valorem  stamp  duty  on  conveyances  on  sales,  £ has 

been  apportioned  as  the  price  of  the  said  freehold  and 

leasehold  hereditaments,  and  M as  the  price  of  the 

said  copyhold  hereditaments  (a).     Now  this  indenturb 
WITNESSETH,  that,  in  pursuance  of  the  said  agreement, 

and  in  consideration  of  £ [the  irhole  imrchasC'mone^ 

to  the  said  A.  this  day  paid  by  the  said  B.  (the  receipt  1 
whereof  the  said  A.  doth  hereby  acknowledge),  hje  the 
said  A.,  AS  beneficial  o\\'ner,  doth  hereby  grant  unto  the 
said  B.,  his  heirs  and  assigns  [freehold  parcels,  supra, 
p.  195],  TO  HOLD  the  premises  hereinbefore  granted  untq 
and  TO  THE  USE  of  the  said  B.,  his  heirs  and  assigns. 
And  this  indenture  also  witnesseth,  that,  in  further 
pursuance  of  the  said  agreement,  and  for  the  consideration 
aforesaid,  he  the  said  A.,  as  beneficial  owt^br,  doih 
hereby  covenant  with  the  said  B.,  that  he  the  said  A.  or  : 
his  heirs,  and  all  other  necessary  parties  (if  any),  will 
forthwith  effectually  surrender  into  the  hands  of  the  lord 

of  the  manor  of ,  in  the  county  of ,  according  to 

the  custom  thereof  [parcelsy  supra,  p.  196],  to  the  usr 
of  the  said  B.,  his  heirs  and  assigns,  according  to  the 

(a)  It  will  be  seen  that  in  this  Precedent  the  apportionment  for 
the  purpose  of  the  stamp  duty  is  managed  dififerently  from  the 
apportionment  in  Precedent  XXXVII.,  mpra,  p.  197.  If  thepiu^ 
chase-money  is  to  be  paid  to  more  than  one  hand,  as  to  a  mortgagor 
and  his  mortgagee,  or  by  nioi-e  than  one  hand,  as  by  a  purchaser 
and  his  mortgagee,  it  is  inconvenient  to  do  more  than  state  the 
apportionment  in  a  recital,  and  no  more  is  required. 
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tostom  of  the  said  manor,  and  by  and  under  the  accus-  Pukcedent 

lomed  rents,  fines,  suits,  and  services  (a).     And  this  '   

IRDENTUBE  ALSO  WITNESSETH,  that,  in  further  pursuance  of  freeholds, 
fi  the  said  agreement,  and  for  the  consideration  aforesaid,         and 


COPYHOLDS. 


lie  the  said  A.,  as  beneficial  owner,  doth  hereby  assign 

nto  the  said  B.,   his  executors,   administrators,   and  ^•^^*^' 

pBogns,  ALL  the  said hereditaments,  and  premises  by   i^ggjenraent  of 

^  said  indenture  of  the day  of [lease]  expressed  leaseholds. 

be  demised  (6),  to  hold  the  premises  hereinbefore  Habendum. 
ed  onto  the  said  B.,  his  executors,  administrators, 

d  assigns  for  the  residue  of  the  said  term  of years, 

the  rent  reserved  by  and  subject  to  the  covenants  by 
lessee,  and  conditions  contained  in  the  said  lease, 
henceforth  to  be  performed  and  observed.     [Cove- 
by  purchasei*  to  pay  rent,  and  obsen'e  covenants  and 
nify  vendor  in  respect  thereof,  supra,  p.  179.]     In 
tmEBS,  &c. 

THE  SCHEDULE  above  refeiTed  to. 
Part  I.  Part  II. 


This 


XXXIX. 

CoxvEYAxcE  of  Frkehold  Building  Land  in  consideration     Tukcedknt 

of  a  Eentcharge  (c).  

OF  FllKKHOLDS 

INDEXTUEE,  made,  &c.,  between  A.,  of,  &c.       in  con- 
[r«<tor],  of  the  one  part,  and  B.,  of,  &c.  [purchaserl,  of    rkntchargk. 
iie  other  part,  witnesseth,  that  in  consideration  of  the  jiarties. 

W  See  tiepni,  p.  167,  nn.  Witnesseth. 

W  See  «ij>ro,  p.  179,  n.  (a). 

[(]  In  aome  parts  of  the  country  it  is  usual,  in  the  case  of  land 
^steaded  for  building  purposes,  to  sell  land  in  consideration  of  a 
pBipctosl  rentchaige,  and  In  order  to  effectually  secure  the  payment 
tf  the  Tentehaige,  the  purchaser  is  usually  inade  to  covenant  to  erect 
Vifldings  of  a  certain  value,  and  keep  tliein  u]).    A  covenant  to 
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PreckdeKt 
XXXIX. 


OF  FREEHOLDS 

IN   CON- 
SIDERATION OF 
RENTCHARGE. 

Consideration, 
jjrrant. 
Parcels ; 

— with  rights 
of  way ; 


— and  sewer- 
age. 

Habendum. 

To  use.  that 
vendor  may 
receive  a 
perpetual 
rentcharge ; 


yearly  rentcharge  hereinafter  limited,  and  of  the  001 
nants  hereinafter  on  the  part  of  the  said  B.  contained, 
the  said  A.,  as  beneficial  owner,  doth  hereby  grant 
the  said  B.  and  his  heirs,  all  that  parcel  of  land  sil 

in  the  parish  of ,  in  the  county  of ,  and 

taining square  yards  which  is  delineated  with 

abuttals  and  dimensions  thereof  on  the  plan  drawn 
the  margin  of  these  presents,  and  is  thereon  coloi 

,  TOGETHER  WITH  fuU  right  for  the  said  B-,  his  hei 

and  assigns  and  his  and  their  tenants,  servants,  workmi 
and  visitors  in  common  with  the  said  A.,  his  heirs 
assigns  and  his  and  their  tenants,  servants,  workmen, 
visitors,  and  others  for  the  time  being  having  by  g 
from  the  said  A.,  his  heirs  or  assigns  or  otherwise 
like  right  to  pass  and  repass  at  all  times  and  for 
purposes  with  or  without  horses,  carts,  and  carriages  ovet 

and  along  the  adjoining  road  called Boad  and  ova: 

and  along  the  several  other  roads  shown  on  the  said  plaa 
and  belonging  to  or  intersecting  the  estate  called  the  — - 
estate,  the  boundaries  whereof  are  indicated  on  the  sail 

plan  by  a  border  line  of ,  and  together  with  the  right 

at  all  times  hereafter  to  use  in  common  with  the  said  A.* 
his  heirs  and  assigns  and  others  for  the  time  being 
having  by  grant  from  the  said  A.,  his  heirs  or  assigns 
or  otherwise  the  like  right  the  sewer  under  the  said  road 

called Boad  (a),  to  hold  the  premises  hereby  granted; 

UNTO  the  said  B.  and  his  heirs,  to  the  use  that  the  said 
A.,  his  heirs  and  assigns,  may  henceforth  receive  a  yearly 


insure,  and  a  power  of  re-entry  by  the  vendor  on  non-perfonnance  ^ 
of  the  building  covenants,  are  believed  to  have  become  also  usual,  I 
and  are  inserted  accordingly.    As  to  the  effect  of  a  disclaimer  of  land  1 
subject  to  such  a  rentcharge  by  the  trustee  in  bankruptcy  of  the 
owner,  see  In  re  Mercer  mul  Moore,  14  Ch.  D.  287  ;  and  note  (6)  on 
p.  181,  supra.    And  as  to  the  meaning  of  the  word  "  rentcharge,"  see 
Be  Lord  Gerard  and  Beecham's  Contract,  [1894]  3  Ch.  295.     In  the 
case  of  land  situate  in  a  district  in  which  registration  is  compnlsoi^', 
see  the  observations,  supra,  p.  93. 
(a)  The  road  and  sewer  are  assumed  to  have  been  made. 
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icnteharge,  of  £ ,  to  be  charged  upon  and  payable     Prkckdknt 

«at  (rf  the  said  parcel  of  land,  and  to  be  paid  by  equal      ^  11_'  " 

Wf-yearly  payments  on  the  — -  day  of ,  and  the  of  ^«^«^o^^8 

day  of in  every  year  without  deduction,  the  first  midkration  of 


balf-yearly  payment  thereof  to  be  made  on  the day 

ftt  —  next  (a) ;  And  subject  and  charged  as  aforesaid  ^^^^^^'"^^^g 

50  THB  USE  of  the  Said  B.,  his  heirs  and  assigns  (b) ;  and  purchaser  in 

TOE  SAID  B.  doth  hereby,  for  himself  and  his  assigns,  ^^^ 

V       .ii  1   J     «^i  'J    A      I.'     u    •        Covenants  by 

•wenant  and  grant  (c)  with  and  to  the  said  A.,  nis  neirs  purchaser  to 
iod  assigns,  that  he,  the  said  B.,  his  heirs,  executors,  P^^J^^j.^^. 
iidmiiiistrators,  or  assigns,  will  henceforth  pay  the  said 

(a)  The  powers  of  distreee  and  entry  formerly  expressly  given  in 
finitatiDns  of  rentchaiges  are  omitted  in  reliance  on  the  Conv.  Act, 
1^1  (App.  R^,  infra)j  s.  44. 

(5)  It  is  thought  that  the  following  clause,  though  possibly  not 
mul,  ought  generally  to  be  inserted  here,  for  the  power  referred  to 
a  effect  enables  the  land  charged  to  be  summarily  sold  on  default 
being  made  in  payment  of  the  i-entcharge,  and  this  is  seldom  or  never 
intended.  See  the  remarks  as  to  the  section,  supra,  p.  59.  It  will  be 
poper  to  insert  a  corresponding  clause  in  an  agreement  for  a  sale  for 
samilar  consideration.  A  sale  can,  however,  be  obtained  on  appli- 
tttimtothe  Court  {jyTiite  v.  Janies,  26  Beav.  191 ;  Hortan  v.  Hall, 
1*  fi.  17  Eq.  437,  and  Scottish  fVidow^  Fund  v.  Craig,  20  Ch.  D.  208  ; 
A«rtt«ni  Asgarance  Co,  v.  Harrison,  W.  N.  1889,  pp.  58,  74  ;  In  re 
^tidxr,  [1893]  2  Ch.  323  ;  Hambro  v.  Harnbro,  [1894]  2  Ch.  564  (a 
Aft  of  a  jointure  rentcharge).  But  as  to  tithe  rentcharge,  see  Bailey 
▼.  fioAam,  30  Cb.  D.  84). 

•'ASD  IT  IS  HEREBY  DECLARED  that  the  1)0 WOr  given  by    Exclusion  of 

Mb-sect-  4  of  sect.  44  of  the  Conveyancing  and  Law  of  Pro-  ^ct.  44  of  tiie 
;  l*rty  Act,  1881,  of  demising  the  land  charged  for  a  term  ^^^J-  ^<^*» 

years  on  trust  as  therein  mentioned  for  securing  pay- 
ineDt  of  an  annual  sum  charged,  shall  not  be  applicable 
fe<nr  exercisable  in  respect  of  the  said  yearly  rentcharge 
Jjcreinbefore  limited." 

{<)  Thi»  word  is  used  with  special  reference  to  the  contribution 

"fawd  to  in  the  final  covenant.    See  Ansterherry  v.  Corporation  of 

^'WImi,  29  Ch.  D.  750.    That  contribution  might,  however,  in  some 

caiei  be  conveniently  reserved  by  way  of  rentcharge  in  the  limitation 
ofaaei. 
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XXXIX. 


OF  KKKKM0LD8 

IN   COH- 

SIDKUATION  OF 

KENTCHAllGK. 


— aud  to  fenc<; 
and  within  a 

fiven  time  to 
aild  one 
house  with 
Htables,  jcc, 
on  the  Innd ; 


yearly  rentcharge  at  the  times  and  in  the  manner  afore* 
said  (a) ;  And  will  forthwith  erect  and  for  ever  maintain; 
along  each  side  of  the  said  parcel  of  land  a  6ubstantial| 
oak  fence,  or  brick  or  stone  wall,  not  less  than  five  feelj 
or  more  than  eight  feet  in  height ;  And  will  within 


—and  keep 
the  same  in 
repair  and 
insured  and 
to  produce  the 
policies ; 


years  from  the  date  hereof,  at  his  or  their  own  expense,! 
build  and  finish  upon  the  said  parcel  of  land  one  and 
not  more  than  one  good  and  substantial  dwelling-hoiuai 
with  suitable  coach-houses,  stabling,  offices,  drains,  and. 
a2)purtenances  thereto  which,  when  finished,  shall  l)e  d 

the  clear  yearly  value  of  M at  the  least ;  And  thi^ 

said  dwelling-house,  coach-houses,  stabling,  offices,  and; 
appui*tenances  (hereinafter  referred  to  as  the  said  dwell-i 
ing-house  and  its  appurtenances)  when  so  built  ani 
finished,  will  at  all  times  repair,  and  keep  in  good  con- 
dition,  and  of  such  yearly  value  as  aforesaid,  and 
adequately  insured  against  loss  or  damage  by  fire(fc); 
And  will  on  demand  produce  the  policy  or  policies  of 

{a)  This  covenant  is  retained,  m  giving  the  vendor  an  additiomi 
remedy  iigainst  the  purchaser  for  recovery  of  the  rentcharge.    It  \m 
been  decided  that,  since  the  abolition   of  real  actions  by  3  &  4j 
Wni.  IV.  c.  27,  an  action  of  debt  for  recovery  of  a  rentcharge  will  Ik; 
against  the  owner  of  the  land  charged.    {Thomas  v.  Sylvester,  L.  K. 
8  il  B.  368  ;  Unixtaher  v.  Fory.s,  L.  R.  10  C.  P.  583,  1  C.  P.  D.  51  ;l 
HearU  v.  Cooke,  43  Ch.  519  ;  P^^tiree  v.  Toxoisend,  [1896]  2  Q.  B.  Ii9, ! 
where  it  was  decided  that  the  liability  is  for  the  whole  debt  irrespec-  i 
tive  of  the  amount  of  the  annual  profits  of  the  land  charged  ;  but  see 
lU  Blackburn  Sixdetn,  42  Ch.  D.  343  ;  and  lie  Herbage  Hents,  Green- 
xcich,  [1896]  2  Ch.  811,  where  it  was  held  that  the  action  did  not  lie 
against  a  tenant  for  years  in  occuptition  of  the  land  chai-ged.)    It  luu 
not  been  decided  whether  such  a  covenant  runs  with  the  land  chaigrf 
(as  to  which  point  see  the  note  to  Spcncei^H  Cane,  Smith's  L.  C.  voL  L). 
The  covenant  is  therefore  entered  into  with  the  covenantee,  his  heirs 
and  assigns,  notwithstanding  sect.  58  of  the  Conveyancing  and  Lair 
of  Property  Act,  1881.   See  also,  as  to  the  fonnof  the  covenant,  sect.  59 
of  the  same  Act. 

{b)  As  to  the  effect  and  obligation  of  covenants  as  to  building 
and  similar  covenants  in  a  conveyance  in  fee,  see  Davidson's  l*rtc. 
Conv.,  4th  ed.,  voL  ii.,  i)t.  i.  p.  510,  n.  {rj),  and  Dart,  V.  &  P-« 
6tli  ed.  pp.  860  et  seq,,  and  cases  thei-e  citetl.  It  would  seeiu  that 
the  assignee  of  the  grantee  of  the  land  is  not  liable  to  the  assignee 
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XXXIX 

iremiam  in  respect  thereof  to  the  said  A.,  his  heirs  or      ' ^  ' 

•signs;  And  also  will  build  and  finish  the  said  dwelling-  ^^  frkkholm 

Mmse  and  its  appurtenances  in  accordance  with    the  sidkrationof 

Kgulations  and  specifications  set  forth  in  the  schedule  ^^^hakosl 

kBteto(o)  and  to  the  satisfaction  in  all  things  of  the  t"**\V^^,?^^ 

,  ^  tinishdwelliDg* 

^"ejor  for  the  time  being  of  the  said  A.,  his  heirs  or  house,  stables, 
Wgns,  owner  or  owners  for  the  time  being  of  the  man-  ^.^^schXle^^ 

•house  marked on  the  said  plan  (h) ;  And  will  _not  to  alter 

erect  or  suffer  to  be  erected  on  the  said  parcel  of  *^^^™  - 
id  any  building  except  the  said  dwelling-house  and 
appurtenances  hereinbefore  covenanted  to  be  erected, 
make  or  suffer  to  be  made  any  alteration   in   the 
ration  or  architectural  design  of  the  said  dwelling- 
and  its  appurtenances  without  the  previous  licence 
^ting  of  the  said  A.,  his  heirs  or  assigns,  owner  or 
lers  as  aforesaid  ;  And  will  not  do  or  suffer  to  be  done  —not  to  com- 
the  said  parcel  of  land  or  the  said  dwelling-house  ""  n'»'>an<^»^ » 
ite  appurtenances  or  any  part  thereof  any  thing  which 
ly  be  or  become  a  nuisance  or  an  annoyance  to  the 
A.,  his  heii's  or  assigns,  or  the  owners  or  occupiers 

the  time  l)ein({  of  the  residue  of  the  said estate 

any  of  them ;  And  will  not  use  the  said  parcel  of  Xr^e*th^ 
or  the  said  dwelling-house  and  its  appurtenances  or  as  a  private 

1*^*4111  ATI  OA  ' 

>ypart  thereof  for  any  trade,  business,  or  profession 
otherwise  than  as  a  private  dwelling-house  and  appur- 

thr;;rantet'  of  the  n*iitchaige  on  the  covenants  to  i-epair.     Hay- 
V.  BruHwrtcl'    Permanrut   Socitiy,  8   Q.  K  D.  403.     But  see 
'^«  ▼.  Aitken,  22   Cli.  1).  218 ;  and  as  to  negative  covenants, 
*  i  V.  Hand*,  44  Ch.  D.  503. 

\«  The  «che<lule  should  refer  to  the  building  line  (if  any),  and 
^  the  materials  and  mode  of  constiniction.  Conii>are  Piv- 
XLI.,  infifi,  and  the  first  KchediUe  to  that  Precedent. 
\^)  ^  here  (as  is  asMumed  in  this  Precedent)  the  land  fonns  part 
*  Udlding  ciitate,  it  is  convenient  that  covenants  of  this  de^crip- 
^hoold  lie  entered  into  with  the  grantee,  as  owner  of  some 
^Btieolar  portion  t»f  the  estate,  so  that  the  general  control  of  the 
•*ife  nay,  a^  lar  as  jKissible,  go  with  that  portion,  and  remain 
a^Jehand.    See  Ererett  v.  Ilemiwjton,  [1892]  3  Ch.  148. 
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— and  to  con 
tribute  to  the 
maintenance 
of  road  and 
sewer. 


Proviso  lor 
re-entry  on 
breach  ol 
covenants ; 


tenances  thereto  without  the  previous  licence  in  writing 
of  the  said  A.,  his  heirs  or  assigns,  owner  or  owners  as 
aforesaid ;  And  also  will  until  the  said  road  called  — 
Boad  and  the  sewer  under  the  same  shall  be  taken  over 
by  the  parish  or  other  public  authority,  contribute  and 
pay  at  such  time  and  in  such  manner  as  the  surveyor  for 
the  time  being  of  the  said  A.,  his  heirs  or  assigns,  owner 
or  owners  as  aforesaid,  shall  direct  a  proper  proportion 
of  the  expenses  of  repairing  and  maintaining  the  said 
road  (including  the  footpaths)  and  sewer  under  the  same, 
such  proportion  to  be  from  time  to  time  ascei*tained  by 
the  said  surveyor  and  to  be  recoverable  by  the  said  A., 
his  heirs  and  assigns,  owner  or  owners  as  aforesaid  by- 
any  of  the  ways  and  means  by  which  the  same  would 
have  been  recoverable  if  the  same  had  formed  part  of 
the  said  rentcharge  hereinbefore  limited  and  were  in 
arrear(a),  Provided  always,  and  it  is  hereby  declared 
and  these  presents  are  upon  this  express  condition  that  in 
case  at  any  time  during  the  joint  lives  of  the  said  parties 
liereto,  or  the  life  of  the  survivor  of  them,  or  within 
twenty-one  years  from  the  death  of  such  survivor  (5), 
there  shall  be  a  breach  of  any  of  the  covenants  herein- 
before contained  on  the  part  of  the  said  B.,  in  relation  to 

(a)  If  the  i*oad  and  8ewei'  be  not  made,  a  covenant  to  make  and 
maintain  both,  or,  as  the  case  may  be,  a  moiety  of  both,  may  be 
substituted.  But  this  arrangement  is  inconvenient,  unless  the  land 
sold  comprises  the  whole  road  for  some  distance  and  the  sites  (tn 
both  sides,  in  which  case  (it  should  be  remembered)  there  must  in 
the  operative  part  be  a  reservation  of  the  vendor's  rights  over  tlie 
ro«ad  and  sewer  when  made. 

(h)  The  restriction  is  intended  to  avoid  any  question  as  to  the 
invalidity  of  the  powers  as  tending  to  a  perpetuity.  Compare  the 
form,  p.  188,  mpra ;  and  see  on  this  iK)int,  Ex  parte  Batph,  1  De  G. 
219  ;  Sugden  on  Vendors,  14th  ed.,  p.  596  ;  Lotidmi  and  Sotdh- 
IVesteni  Railway  Company  v.  Go^miij  20  Ch.  D.  562  (explained  in 
Mackenzie  v.  Chihlers,  43  Ch.  1).  265,  a  case  on  a  building  scheme); 
Dunn  V.  Flood,  25  Ch.  D.  629  ;  28  Ch.  D.  586.  As  to  how  for  the 
rules  against  perpetuities  are  binding  on  the  Crown,  8ee  Cooper  v. 
StiMrt,  14  App.  Caa.  286. 
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^  said  parcel  of  land  or  the  said  dwelling-house  and  its     Pkecfdknt 

^artenances,   or  in  relation  to  the  policy  or  policies         ^ 

foresaid,  then  if  and  whenever  the  same  shall  happen  of  frekholds 
fbring  the  period   aforesaid  and  also  (if  the  law  will  sihkuation  of 
lit  (a) )  if  and  whenever  the  same  shall  happen  after    »''-"*Tt'"AiiGK. 
expiration  of  that  period  it  shall  be  lawful  for  the 
kid  A.,  his  heirs  or  assigns,  owner  or  owners  for  the 
le  being  of  the  said  rentcharge  hereinbefore  limited 
and  upon  the  said  parcel   of  land  and  the  said 
;-house  and  its  appurtenances  or  any  part  thereof 
the  name  of  the  whole  to  enter ;  with  liberty  on  each  —Avith  power 
don  of  his  or  their  so  entering  to  do  any  act  which  peXrrf the  ^ 
fcybe  requisite  specifically  to  perform  the  said  cove-  tovcnants, 
lis  on  the  part  of  the  said  B.  hereinbefore  contained, 

to  continue  in  possession  of  the  said  premises  until  -  and  to    • 
te  said  B.,  his  heirs  or  assigns,  shall  have  reimbursed  s^on  untirtiie 
the  said  A.,  his  heirs  or  assigns,  all  the  reasonable  costs  are 

and  expenses  which  he  or  they  shall  necessarily  or 
perly  incur  in  or  about  the  doing  of  any  such  act  as 
*re:*aid,  together  with  interest  thereon,  at  the  rate  of 
per  cent,  per  annum  from  the  time  or  respective 
iBies  of  the  same  having  been  paid  by  the  said  A.,  his 
or  assigns,  or  until  the  same  shall  have  been  satis- 
led  oat  of  the  rents  and  profits  of  the  same  premises  (/>). 

b  WITNESS,  &c. 

THE  SCHEDULE  above  referred  to. 

("!  As  to  these  words,  see  Davies  v.  Davies,  36  Cli.  D.  359. 

\^)  An  icknowledgment  and  undertaking  as  to  deeds  should  be 
*^,  if  it  be  required,  and  be  not  taken  by  a  separate  instrument. 
« «shanld  be  noticed  that  a  conveyance  of  this  kind  has  many  points 
«  ftTODon  with  a  building  lea^te,  which  is  often  preferred,  and,  if 
fe  « lofficientlv  long  term,  is  perhaps  more  convenient  for  both 
iBtiea. 

The  following  is  a  form  of  a  jwwer  to  redeem  the  rentcharge  : — 

"  Provided  always,  and  it  is  hereby  declared,  that,  if 
the  said  B.,  his  heirs  or  assigns,  shall  at  any  time  during 
the  joint  lives  of  the  parties  hereto,  or  the  life  of  the 
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Prfx'kdent.    survivor  of  them,  or  within  twenty-one  years  after  the 

-  — ^-  •      death  of  such  sui-vivor,  be  desu-ous  of  redeeming  the 

OF  FKKKiiOLDs  Said  ycarly  rentcharge  of  £ ,  and  of  such  desire  shaD 

IN  CON" 

81DKRATI0N  OF  give  three  months'  previous  notice  in  writing  to  the  said 
RRXTCHABGE.  ^^  jjjg  hgu's  or  assigus,  then  the  said  A.,  his  heirs 
Power  to  or  assigns,  will,  upon  the  expiration  of  the  said  three 

Tctlpf  m  rent" 

charge.  months,  on  receiving  from  the  said  B.,  his  heirs  or  assigns, 

full  payment  of  the  said  yearly  rentcharge,  and  all 
arrears  thereof  up  to  and  including  the  day  of  redeeming 
the  same,  and  all  sums  of  money  (if  any)  which  shall  be 
then  due  for  or  on  account  of  any  such  costs  or  expenses 

as  aforesaid,   accept  the  sum   of  £ in  full  for  the 

redemption  of  the  said  yearly  rentcharge  of  £ ,  and 

will  thereupon,  at  the  request  and  cost  of  the  said  B., 
his  heirs  or  assigns,  release  or  otherwise  dispose  of  the 
said  yearly  rentcharge  unto  the  said  B.,  his  heirs  or 
assigns,  or  unto  such  other  persons  as  he  or  they  shall 
direct." 

There  will  be  no  difficulty  in  framing  from  the  foi-egoing  Prt- 
tedent  (with  the  aid  of  the  following  observations)  a  like  convey- 
ance on  sale  of  a  parcel  of  land  forming  part  of  a  lai^er  parcel  held 
subject  to  a  rentcharge.  In  such  a  conveyance  the  parcel  conveyel 
would  be  described  as  part  of  the  larger  parcel  shown  by  a  colouit^i 
edging  in  tlie  plan  which  was  conveyed  to  the  vendor,  subject 
to  a  rentcharge  and  covenants  as  expressed  in  Precedent  XL.,  and 
a  reference  to  the  buildings  (if  any)  erected  on  the  smaller  parcel 
would  be  added,  as  in  that  Precedent.  The  purchaser  would 
covenant  to  pay  the  new  rentcharge,  and  to  perform  the  covenant* 
in  the  former  conveyance  so  far  as  they  relate  to  the  smaller  parcel, 
except  the  covenant  for  payment  of  the  original  rentcharge,  and  tu 
indemnify  the  vendor  accordingly  ;  and  the  vendor  would  covenant 
to  pay  the  original  rentcharge,  and  to  perform  the  covenants  in  the 
former  conveyance  so  far  as  they  relate  to  the  remainder  of  thc 
lai*ger  parcel,  and  to  indemnify  the  purchaser  accordingly,  >uid 
would  grant  to  the  latter  a  power  of  distress  upon  such  remainder 
of  the  larger  parcel  in  respect  of  any  payments  which  he  may  be 
obliged  to  make  to  the  owner  of  the  original  rentchaige  or  other- 
wise under  the  original  grant,  with  which  might  be  incorporated  a 
power  to  retain  the  amount  of  any  such  jmyments  out  of  the  new 
rentcharge.  See  Precedent  XXXIV.,  mjrraj  and  the  Precedent, 
infra,  of  an  underlease  at  an  advanced  rent 
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I  XL. 

ICOXVEYANCE    of   FREEHOLD    LaND     SUBJECT     tO     a    EeNT-       1*R^ckdknt 
i                              -^                                       ,   X                                                                   XL. 
I  CHARGE  (a).  

Lp  OF  FUEKHOLO 

LlfflS  INDENTURE,  made,  &c.,  between  A„  of,  &c.         ^^'« 

■^  SUBJECT  TO 

:€ndor\,  of  the  one  part,  and  B.,  of,  &c.  [imrchaser],  of  rextchargf., 

le  other  part,   ^vttnesseth,   that  in   consideration   of  parties. 

—  to  the  said  A.  this  day  paid  by  the  said  B.  for  the  Witnesseth. 


chase  of  the  fee  simple  of  the  hereditaments  herein-  Cousiderntiou. 
r  granted,  subj  ect  as  heremaf ter  mentioned  (the  receipt  Receipt, 
hereof  the  said  A.  doth  hereby  acknowledge),  he  the  said 
A.,  AS  beneficial  owner,  doth  hereby  grant  unto  the  said  Conveyauce. 
B.,  his  heirs  and  assigns  [parcels,  ut  supra ^  p.  200,  down   Parcels. 
toty  reference  to  the  colour],  Together  with  the  dwelling-  Habendum. 

bouse  and  buildings  erected  thereon,  known  as ,  to 

Mold  the  premises  unto  and  to  the  use  of  the  said  B., 

las  heirs  and  assigns,  subject  to  a  yearly  rentcharge  of  Subject  to  the 

^ ,  by  an  indenture  dated  the day  of ,  and  J^^^  covfuants. 

ttpressed  to  be  made  between  il.  N.  of  the  one  part,  and» 
S.  Y.  of  the  other  part,  limited  to  the  use  of  the  said 
H.  X.,  his  heirs  and  assigns,  and  to  the  covenants  on 
Aepart  of  the  said  X.  Y.  and  provisions  in  the  same 
akdentnre  contained   in  relation   to   the  repair,   main- 
tomnee,  and  insurance  of  the  said  dwelling-house  and 
Iwnldings  and  otherwise ;  And  the  said  B.  doth  hereby  Covenant  bv 
wenant  with  the  said  A.  that  the  said  B.,  his  heirs  or  {ll^tur,;^. 
Msigns,  will  henceforth  pay  the  said  yearly  rentcharge  ^-^^m  and 

M  i' limited  by,  and  perform  and  observe  all  the  covenante."^ 

Covenants  on  the  part  of  the  said  X.  Y.  contained  in  the 

,aud  indenture  of  the day  of and  henceforth  to 

^  performed  and  observed,  and  keep  the  said  A.,  his 
iuirs,  executors,  and  administrators,  indemnified  against 
factions,  proceedings,  costs,  damages,  claims,  demands, 

(a)  As  to  land  situate  in  a  district  where  registration  is  com- 
[■olwiT,  see  the  obflervations,  mpra,  pp.  90,  93,  97. 


/ 


208 


CONVEYANCES. 


Precedent     and  liability  for  non-payment  of  the  said  rentcharj 
or  breach  of  the  said  covenants  or  any  of  them. 


XL. 


OF  FKEEHOLD      WITNESS,    &C. 
LAND 


SUBJECT  TO 
KENTCHAKGK. 


PUKCEDENT 
XLI. 

OF  A  lil'ILDINO 
PLOT. 

Parties. 
WitneKseth. 


Receipt. 

Operativi 
words. 

Parcels : 


XLI. 

Conveyance  of  a  Building  Plot  (a). 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.,  of, 
(hereinafter  called  the  vendor),  of  the  one  part,  and  B^ 
of,  &c.  (hereinafter  called  the  purchaser),  of  the  oth< 

part,  WITNESSETH,  that  in  consideration  of  i, noi 

Consideration,    paid  to  the  vendor  by  the  purchaser  for  the  purchase 

the  fee  simple  of  the  hereditaments  hereinafter  granl 

subject  as  hereinafter  expressed  (the  receipt  whereof 

vendor  doth  hereby  acknowledge),  the  vendor  as  bekj 

FiciAL  OWNER  doth  hereby  grant  unto  the  purchaser, 

heirs  and  assigns,  all  that  parcel  of  land  situate  at 

near in  the  county  of ,  particularly  delineal 

with  the  abuttals  and  the  linear  dimensions  as  nearlv 
may  be  thereof,  and  described  on  the  plan  drawn  on 
annexed  to  these  presents,  and  thereon  edged   with 

verge  line  of and  marked ,  which  said  premii 

are  part  of  the estate  as  shown  on  the estal 

plan  of  the  vendoi*  marked  ,  together  with  th< 

right  of  using  for  all  ordinary  purposes  in  common  with] 
the  vendor,  his  heirs  and  assigns,  and  all  other  persons; 
having  or  by  grant  from  the  vendor,  his  heirs  or  assignsJ 
or  otherwise  acquiring  the  like  right,  the  road  delineated:! 

on  the  said  plan  and  thereon  coloured ,  and  known] 

or  intended  to  be  known  as Boad  so  far  as  the  same] 

forms  part  of  the  said estate,  and  all  other  roads  1 

made  and  opened,  or  which  shall  hereafter  be  made  and^ 
opened  for  general  use  upon  the  same  estate  and  the; 
footpaths  thereof,  and  the  sewers,  drains,  and  water- i 
courses   within   and  under  the  same  respectively ;  and  I 

! 

(«)  See  the  note  to  the  last  Precedent. 


— with  right 
of  \\&\u^ 
roads,  Jtc. ; 
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I06STHKB  also  with  the  benefit  of  the  restrictive  and 
Mher  stipulations  set  forth  in  the  first  schedule  hereto  (a), 
|K>  far  as  the  same  respectively  relate  to  or  affect  the 
pemainder  of  the  said  estate ;  except  and  besebved  unto 
m  vendor,  his  heirs  and  assigns,  and  all  other  persons 
firing  or  by  grant  from  the  vendor,  his  heirs  or  assigns, 
otherwise  acquiring  the  like  right,  but  in  common 
ith  the  purchaser,  his  heirs  and  assigns,  the  right  of 
for  all  ordinary  purposes  [so  much  of  the  said 

>1  of  land  as  on  the  said  plan  is  coloured ,  being 

kt  portion  thereof  which  forms  or  is  intended  to  form 
of  (6)] Road  aforesaid,  and  the  footpaths  thereof, 

(a)  In  this  schedule  are  set  out  the  stipalations  relating  to  the 

estate.     Sometimes — perhaps  more  frequently — only   those 

to  the  purchased  plot  are  set  out,  and  in  such  a  case  the 

>wiiig  claufle  may  he  suhstituted  for  that  in  the  text  relating  to 

lestrictionB  : — 

*'And  togetheb  also  with  the  benefit,  so  far  as  the 
idor  can  grant  the  same,  of  all  restrictions  which  have 
or  shall  hereafter  be  imposed  by  the  vendor,  his 
or  assigns,  upon  the  respective  purchasers  of  other 
of  the  said  estate  for  the  common  or  general  advan- 
ce thereof  [but  not  so  as  to  impose  upon  the  vendor, 
kb  heirs  or  assigns,  any  obligation  to  enforce,  or  so  as  to 
Inde  him  or  them  from  waiving  such  restrictions  or 
ly  of  them]." 

See  as  to  the  position  and  reciprocal  rights  and  obligations  of 

under   a  general  building   scheme,  Martin  v.  Spicer, 

App.  CaaL  12 ;  Mackeiune  v.  ChUders,  43  Ch.  D.  265  ;  Tucker  v. 

'•wfei,  [1893]  1  Ch.  195  ;   In  re  Birmingham  and  District  Land 

ly  V.  Allday,  [1893]  1  Ch.  342  ;  Knight  v.  SimTnonds,  [1896] 

CL653;  2Ch.294. 

p)  In  the  draft  from  which  this  Precedent  was  taken,  a  moiety 

10  moeh  of  the  road  as  abutted  on  the  plot  was  coloured  on  the 

iod  included  in  the  conveyance,  and  this  reservation  was 

fof   that    reason.      Ordinarily  no  part  of  the  road  is 

Ij  included,  and  probably  under  such  circumstances  the 

naenration  may  he  omitted  with  safety,  regard  being  had  to 

fona  of  the  grant  of  a  right  of  way,  and  to  the  general  scheme. 

D.C.P.  14 


Precedent 
XLI. 


OF  A  BUILDING 
PLOT. 

— and  of 
buildinp^ 
restrictions 
applicable  to 
the  estate. 

Heseiration 
of  rights  over 
road; 
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PaECBDENT 
XLI. 

OF  A  BUILDING 
PLOT. 

and  of  making 
road,  and 
laying  pipes, 
&c. 

Habendum  to 
purchaser  in 
fee  subject  to 
stipulations  in 
schedule. 


Covenant  by 
purchaser  to 
observe  stipu- 
lations  in 
schedule. 


Acknowledg- 
ment and 
undertaking 
as  to 
muniments. 


and  the  sewers,  drains,  and  watercourses  within  and 
under  the  same;  [and  except  and  besebved  unto  the 
vendor,  his  heirs  and  assigns,  the  rights  necessary  for 
making  up  and  completing,  if  he  or  they  shall  think  fit 
so  to  do,  the  same  road,  and  making  and  laying  thereunder 
sewers,  drains,  and  watercourses,  and  water  and  gas  and 
electric  and  other  pipes  and  conveniences  (a)],  to  hold 
the  premises  unto  and  to  the  use  of  the  purchaser,  his 
heirs  and  assigns,  subject  to  the  restrictive  and  other 
stipulations  set  forth  in  the  schedule  hereto,  so  far  as 
the  same  relate  to  or  afifect  the  said  parcel  of  land  here- 
inbefore granted ;  and  the  purchaser  for  himself,  his 
heirs,  executors,  administrators  and  assigns  [with  intent 
and  so  as  to  bind  the  said  premises  hereinbefore  granted 
and  the  successive  owners  thereof  from  time  to  time  and 
their  respective  estates,  but  not  so  as  to  bind  personally 
any  such  owner  or  his  estate  in  respect  of  anything  done 
or  omitted  after  he  shall  have  disposed  of  the  fee  simple 
of  the  same  premises]  doth  hereby  covenant  with  the 
vendor,  his  heirs  and  assigns,  owner  or  owners  for  the 

time  being  of  the  remainder  of  the  said estate,  or 

any  part  thereof,  that  the  purchaser,  his  heirs  and  assigns, 
will  at  all  times  hereafter  perform  and  observe  the 
stipulations  set  forth  in  the  said  schedule  hereto,  so  far 
as  the  same  relate  to  or  afifect  the  said  parcel  of  land 
hereinbefore  granted  [and  keep  indemnified  the  vendor, 
his  heirs  and  assigns,  from  and  against  all  actions, 
accounts,  claims,  demands,  and  liabilities  for  or  in  respect 
of  any  breach  thereof] ;  And  the  vendor  doth  hereby 
acknowledge  the  right  of  the  purchaser  to  the  production 
and  delivery  of  copies  of  the  muniments  of  title  in  the 
possession  of  the  vendor,  which  are  specified  in  ihe 

(a)  This  reseryation  would  be  generally  omitted.  See  the  last 
preceding  note.  Commonly  it  is  stipulated  that  the  purchaser 
shall  contribute  to  the  expenses  of  repairing  the  road  until  taken 
over  by  the  parish,  and  if  that  be  intended  a  provision  accordingly 
(see  p.  204,  mpra)  should  be  inserted  in  the  schedule. 
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iMond    schedule  hereto,   and   undertake  for   the  safe     Pujscedent 
iRistody  thereof.     In  witness,  &c.  __L* 


THE  FIEST  SCHEDULE  above  referred  to. 

1.  Every  purchaser  shall  forthwith  make  and  for  ever 
kintain  proper  boundary  walls  or  fences  on  the  plot 
plots  purchased  by  him  on  the  sides  marked  T  on  the 

estate  plan  of  the  vendor  marked . 

2.  No  house  or  building  other  than  a  private  dwelling- 
with   or   without  appropriate  coach-houses   and 

ibling  shall  be  erected  on  any  plot,  and  no  house  or 

building  shall  be  erected  otherwise  than  in  con- 

dty  with  plans,  elevations,  and  specifications  pre- 

>iisly  submitted  to  and  approved   of  in  writing   by 

vendor,  nor  shall  any  alteration  therein  or  addition 

5to  be  made  without  the  like  approval  previously 

led. 

S.  Xo  house  to  be  erected  pursuant  to  the  preceding 

tipnlation  shall  be  on  plot& of  less  value  than  £ , 

on  plots of  less  value  than  £,-" ,  such  value 

in  every  case  exclusive  of  outbuildings.    The  value 
a  building  is  the  amount  of  its  net  first  cost  in 
ials  and  labour  of  construction  only,  estimated  at 
lowest  current  prices. 

4.  The  line  of  frontage  of  the  buildings  on  the  several 
te  shall  not  approach  nearer  the  road  or  roads  than 

line  (if  any)  marked  ''  building  line  "  on  the  plan, 
t  as  regards  porticoes  and  bay  windows,  or  similar 
tores  which  shall  not  project  more  than  four  feet 

ood  such  line. 

5.  The  plots  shall  not  nor  shall  any  building  erected  on 
of  them  be  used  as  a  hospital,  or  for  any  offensive, 

or  dangerous  pursuit  or  operation,  or  for  any 
whieh  shall  be  a  nuisance  or  annoyance  to  the 
dor  or  the  owners  or  occupiers  of  any  other  part  or 
parts  of  the  said  estate  or  any  of  them,  or  for  any  trade 

14—2 


OF  A  BUILDING 
PLOT. 


A    I 
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Precedent    or  business,  and  no  building  erected  shall  be  used  oth«i 

TTT  T 

;        wise  than  as  a  private  dwelling-house,  or  as  a  coach-hoM| 

OP  A  BUILDING  or  staWuig  connected  therewith. 

PLOT 

6.  Any  question  which  may  arise  as  to  the  value  4 
any  house  built  or  otherwise  under  or  in  connection  wij 
these  stipulations  shall  be  determined  by  the  vend(»^ 
surveyor  for  the  time  being,  whose  decision  shall  N 
absolutely  binding  and  conclusive. 

7.  Nothing  hereinbefore  contained  shall  oblige  (h 
vendor  to  enforce  the  foregoing  stipulations  or  any  ^ 
them  in  respect  of  any  of  the  plots  [or  preclude  hilj 
from  waiving  such  stipulations  or  any  of  them  in  respel 
of  any  plot  or  plots,  and  he  shall  be  at  liberty,  if  he  sh« 
think  fit  so  to  do,  to  release  any  plot  or  plots  from  sndl 
stipulations  or  any  of  them].  ! 

8.  In  these  stipulations  the  expression  "vendor^ 
includes  his  heirs  and  assigns,  owners  of  any  part  t 

the estate  for  the  time  being  remaining  unsoH 

and  the  expression  "  purchaser  "  includes  his  heirs  att 
assigns  (a). 

THE  SECOND  SCHEDULE  above  referred  to. 
[To  specif  1/  the  muniments  (6).] 


PRECKDENT 

XLII. 


/ 


OP  A  POLICY 
OF  ASSURANCE. 

Parties. 

Witnesseth. 

ConBideration. 

Receipt. 

Assignment. 


XLII. 

Assignment  of  a  Policy  of  Assurance. 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.,  of,  *« 
[vendor],  of  the  one  part,  and  B.,  of,  &c.  [purcIiMer^fi 
the  other  part,   witnesseth,   that,  in  consideration  o 

£ ,  to  the  said  A.  this  day  paid  by  the  said  B.  (ti> 

receipt  whereof  the  said  A.  doth  hereby  acknowledge),  h 
the  said  A.   as  beneficial  owner  doth  hereby  assign 

(a)  Compare  the  conditions  XXVI. to  XXVIII.,pp.ll8,119,i«J»« 
(&)  Including  the  estate  plan. 
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iVDto  the  said  B.,  his  executors,   administrators,   and  Prbcedekt 

'      .  XLII 

JMBigns,  ALL  THAT  policy  of  assurance  on  the  life  of  him         " 

iflie  said  A.  granted  by  the Assurance  Society,  dated  o^  ^  policy 

J*                                    UJ                        £          J.\.                            £  OPA88UEANCE. 

i€ day  of ,  numbered ,  for  the  sum  of 


-,  and  under  the  annual  premium  of ;  And  all 


Parcels. 


neys  assured  or  to  become  payable  by  or  under  the 
id  policy  and  the  full  benefit  thereof,  with  power  to 
ive  an  effectual  discharge  for  all  moneys  so  assured, 
to  become  payable  (a),  to  hold  the  premises  unto  the  Habendum. 
A  B.,  his  executors,  administrators,  and  assigns.    And  OoTenants  by 
said  A.  doth  hereby  covenant  with  the  said  B.,  that  ivoid  t^** 
the  said  A.  will  not  do  or  knowingly  suffer  anything  policy; 
hereby  the  said  policy  may  be  rendered  void  or  voidable, 
the  said  B.,  his  executors,  administrators,  or  assigns 

toay  be  prevented  from  receiving  the  said  sum  of  £ , 

flr  any  bonuses  or  additions  thereto,  or  any  part  thereof 
pectively  (b) ;  and  that,  if  the  said  A.  shall  do  or  suffer  —and  to  pay 

if.  i_        i_  jj'j^«        1  •  A    additional 

ytning  whereby  any  additional  premmm  or  payment  premiums  if 
become  payable  for  keeping  the  said  policy  in  force,  ^'^c'^^^^* 
ften  he,  the  said  A.  will,  at  all  times,  duly  and  punctually 
pay  such  additional  premium  or  payment,  so  as  to  keep 
fte  said  policy  in  force.     In  witness,  &c.  (c). 

I'O  It  is  conceived   that,  having   regard  to  "  The  Policies  of 

^amince  Act,  1867  "  (30  &  31  Vict  c.  144),  it  is  proper  to  include 

■  any  assignment  of  a  policy  an  express  power  to  give  receipts, 

n  u  to  hring  the  assignee  within  the  precise  terms  of  sect.  1  of  that 
Act 

(^  That  this  is  a  proper  covenant  to  be  inserted,  and  generally, 
1  to  the  law  relating  to  Policies  of  Assurance  and  their  Assignment, 
•*  Davidson's  Piec  Conv.,  vol.  ii.  pt.  i.  4tli  ed.  p.  654,  n.  (a), 
^  pt  ii.  4th  ed.  pp.  122  et  seq.  The  other  covenants  usual 
«i  Mognments  of  policies  are  supplied  by  the  Conv.  Act,  1881 
(Apl^  IV.,  iii/ra),  B.  7. 
[f]  Notice  of  the  assignment  of  the  policy  should  be  given  to  the 
^  h?  which  it  ia  granted.  Under  **  The  Policies  of  Assurance 
'^  1S67,"  after  the  giving  of  such  notice  the  assignee  will  be 
;^^i^  to  sae  in  his  own  name  at  law  for  the  moneys  assured. 
See,  too,  sect  26,  sub-sect.  6  of  the  Supreme  Court  of  Judicature  Act, 
w7^  tupm,  p,  62,  n.  (a).  An  agreement  in  writing  to  execute  on 
win«t  a  mortgage  of  a  policy  deposited  as  security,  was  held,  in 
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Parties. 

Recital  of 
grant  of 
letters  patent. 


Of  assignment 
to  the  vendor. 


XLIII. 
Assignment  of  Lettebs  Patent  (o). 

i 

This  indenture,  made,  &c,,  BETWEEN  A,,  of,  &c^ 
[vendoi'],  of  the  one  part,  and  B.,  of,  &c.  {'pHrcliascrl,  d 
the  other  part.    Whereas,  by  letters  patent,  under  ilxi 

seal  of  the  Patent  Office,  dated ,  and  numbered ^ 

the  licence,  power,  sole  privilege,  and  authority  of  makisftj 
manufacturing,  using,  exercising,  and  vending  a  certaiii 
invention,  **  for,  &c.,"  within  the  United  Kingdom  al| 
Great  Britain  and  Ireland,  and  Isle  of  Man,  were  granted 
to  G.  for  the  term  of  fourteen  years  on  the  conditional 
therein  mentioned.  And  whereas  by  an  indenturaj 
dated  the day  of ,  and  expressed  to  be  mad^ 


between  \^partie8\  the  said  C.  assigned  unto  the  said  A^| 
his  executors,  administrators,  and  assigns,  the  herein- 1 
before  mentioned  invention,  and  the  hereinbefore  recited  | 
letters  patent,  together  with  all  privileges,  powers,  benefits^ ! 
and  advantages  whatsoever  to  the  said  invention  andi 
letters  patent  belonging,  to  hold  the  same  unto  the  said 

Spencer  v.   Clarke^  9  Ch.  D.  137,  not  to  be  an  assignment  withiB 
this  Act.     By  51  Vict.  c.  8,  s.  19,  no  assignment  of  a  policy  of  life  | 
assurance  is  to  confer  on  the  assignee  any  right  to  sue  unless  the 
assignment  is  duly  stamped  ;  and  no  payment  is  to  be  made  to  any . 
person  claiming  under  any  such  assignment  unless  duly  stamped. 

(a)  See,  as  to  the  law  respecting  patents  and  assignments  of  | 
patents,  notes  in  Davidson's  Free.  Conv.,  vol.  ii.  pt.  ii.  4th  ed. 
pp.  130—136,  and  629—642  ;  and  also  the  Patents,  Designs,  and  ; 
Trademarks  Act,  1883  (46  &  47  Vict.  c.  57) ;  the  Patents,  DesigM,  | 
and  Trademarks  (Amendment)  Act,  1885  (48  &  49  Vict  c.  63) ;  i 
the  Patents  Act,  1886  (49  &  50  Vict.  c.  37) ;  and  the  Pateot^  j 
Designs,  and  Trademarks  Act,  1888  (51  &  52  Vict,  c  50).  As  to  j 
the  rights  inter  se  of  co-owner?  of  a  patent,  see  Steers  v.  Rogfr*r  ■ 
[1893]  A.  C.  232 ;  as  to  the  effect  of  granting  a  licence,  Heap  v.  I 
Hartley,  42  Ch.  D.  461  ;  London  Printing  and  Puhlisking  AUiana  I 
Co.  V.  Cox  [1891]  3  Ch.  291  ;  Gu7jot  v.  Thomsan,  [1894]  3  Ch.  388;  I 
and  as  to  priority  by  registration.  New  Ixion,  dbcy  Go.  v.  &pMH3yt  \ 
[1898]  2  Ch.  484. 
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JL,  his  execniors,  administrators,  and  assigns,  for  the     Precedent 

XLIII 

nsidue  of  the  said  term  of  fourteen  years,  by  the  said        ' 

ktters  patent  granted.    And  whereas  the  said  A.  has    o^  letteks 

PATENT 

agreed  to  sell  the  said  invention  and  letters  patent  to  '—^  — 

jtte  said  B.  at  the  price  of  jE .    Now  this  indenture  for^L/^ 

iiiTNESSBTH,  that  in  consideration  of  £ to  the  said  witnessetu. 

\L  this  day  paid  by  the  said  B.  (the  receipt  whereof  the  Consideration. 
JBud  A.  doth  hereby  acknowledge),  he,  the  said  A.,  as  i^eceipt 
»8BFiciAL  owner,  doth  hereby  assign  unto  the  said  B.,  ^^^^g^^™®^*- 
Ids  executors,  administrators,  and  assigns,  all  the  said 
invention  and  letters  patent  hereinbefore  respectively 
mentioned  and  recited,  and  the  full  and  exclusive  benefit  Parcels. 
'nd  advantage  thereof  respectively,  and  of  any  and  every 
ttiension  of  the  said  letters  patent,   and  all  rights,  General  words, 
^wers,  and  benefits  to  the  said  premises,  or  any  of  them 
appertaining,  to  hold  the  said  premises  unto  the  said  Habendum. 
B.,  his  executors,  administrators,  and  assigns,  for  his 
i»d  their  own  benefit.     And  the  said  A.  (by  way  of  Corenantby 
ttlenrion  of  the  covenant  herein  on  his  part  implied  by  lettera  pateat 
ihtute)  doth  hereby  covenant  with  the  said  B.,  that  the  are  valid. 
aaid  letters  patent  are  valid,  and  in  no  wise  avoided,  or 
voidable  (a).    In  witness,  &c. 

(a}  This  cofvenant  is  not  implied  under  sect.  7  of  the  Conv.  Act, 
1881,  App.  IV.,  infra.  The  deed  must  be  registered  pursuant 
to  sect.  23  of  the  Patents,  Designs,  and  Trademarks  Act,  1883  ; 
^  flee  also  sect  87,  and  the  Patents,  Designs,  and  Trademarks 
Act,  1888,  sect.  21  ;  and  also  Van  GeldeVy  &c,  v.  Sowerby,  cOc, 
<4  Ch.  D.  374. 

*nie  following  further  covenant  may  be  entered  into  where  the 
N<9tee  is  the  assignor,  and  some  covenant  of  the  sort  is  believed 
10  U  in  that  case  usual. 

**A3iD   furthee   that  if  the  patentee  shall  at  any  Covenant  to 

time  hereafter  discover  or  invent,  or  otherwise  become  benefit  of  all 

P*8e8sed  of  any  discovery  or  invention  for  any  improve-  x"**^|/ft^"' 

ineiits  in  or  additions  to  the   said    invention  hereby  patentee  with 

«ngned,  or  shall  discover  or  invent,  or  otherwise  become  sameOT rimUar 

j  I»B6e88ed  of  any  discovery  or  invention  for  any  process  matters, 
te  the  preparation  or  improvements  in  the  preparation 
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of ,  or  of  any of  a  similar  nature  or  possessiiig 

the  like  properties  or  qualities  of as  the in 

respect  whereof  the  said  patent  has  been  granted,  or 
shall   obtain  any  provisional  protection  for  any  such 
discovery  or  invention,  or  shall  obtain  any  other  BritiA ; 
patent  for  the  said  invention  hereby  assigned,,  or  anyl 
British  patent  or  patents  for  any  such  other  discovery  { 
or  invention  as  aforesaid,  he  will  forthwith  give  notice ; 
in  writing  of  every  or  any  such  discovery  or  invention,  or 
of  the  obtaining  of  any  such  provisional  protection  or 
patent  or  patents  as  aforesaid,  to  the  assignee,   and 
the  assignee  shall  have  the  option,  to  be  exercised  within 
three  calendar  months  from  the  time  when  such  notice 
shall  have  been  given,  of  requiring  any  such  discovery 
or  invention  to  be  made  known  to  him  in  all  its  details, 
and  the   further  option  to  be  exercised  within    three 
calendar  months  after  the  same  shall  have  been  made 
known  to  him  in  all  its  details  of  requiring  the  full 
and  exclusive  benefit  and  advantage  thereof  to  be  made 
over  to  him  [on  payment  by  him  to  the  patentee  of  the 

sum  of  £ ],  and  also  if  any  such  patent  or  patents 

as  aforesaid  shall  have  been  then  obtained,  of  requiring 
the  same  to  be  assigned  to  the  assignee  on  payment 
by  him  of  all  expenses  incurred  in  or  about  the  obtaining 
thereof:  and  furtheb  that  if  in  respect  of  any  such 
discovery  or  invention  no  such  patent  or  patents  as 
aforesaid  shall  have  been  obtained,  the  assignee  shall 
have  the  further  option,  to  be  exercised  within  three 
calendar  months  from  the  time  when  any  such  discovery 
or  invention  shall  have  been  fully  made  known  to  him, 
of  requiring  the  patentee  to  apply  for  provisional  pro- 
tection thereof,  upon  payment  by  the  assignee  of  the 
expenses  thereby  incurred,  and  shall  also  have  the 
option,  to  be  exercised  during  the  term  of  any  such 
provisional  protection  to  be  so  applied  for,  or  of  which, 
as  having  been  already  obtained  by  the  patentee,  notice 
shall  have  been  given  by  him  to  the  assignee  as  afoie- 
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said  of  requiring  the  patentee  to  obtain  a  grant  of  a  British 
patent  in  respect  of  any  such  discovery  or  invention,  and 
to  assign  such  patent,  when  so  obtained,  to  the  assignee 
<m  payment  by  him  of  the  expenses  incurred  in  the 
obtaining  and  assignment  of  such  patent :  and  further 
that  the  patentee  will  in  all  respects,  and  without  any 
payment  or   remuneration   whatsoever  other   than   the 

jdoresaid  [sum  of  £ ,  and]  expenses,  comply  with  any 

such  requirements  of  the  said  assignee,  and  do  all  such 
acts  and  things  (as  by  signing  and  leaving  a  complete 
apeeification  or  otherwise)  as  may  be  incident  to  such 
lequirements,  or  necessary  for  properly  effectuating  the 
aame." 


Precedent 
XLIII. 


or   LETTERS 
PATENT. 


The  foregoing  form  is  somewhat  lengthy,  but  it  may  easily  he 
shortened  hy  omitting  altogether  those  parts  which  relate  to  patents 
to  be  obtained  or  granted  for  the  original  or  any  new  invention, 
ttd  so  shortened  will  probably  be  effectual.  It  is  assumed  that 
tbe  assignor  is  described  in  the  parties  as  being  afterguards  called 
ike  patentee,  and  B.  as  being  afterwards  called  the  assignee,  and 
llttt  a  corresponding  interpretation  clause  will  be  added  as  in  the 
fonn  of  a  mortgage,  Precedent  XLVIII.,  infra,  p.  232,  mutatis 
nwtandu. 

When  ro^'alties  are  reserved  there  should  be  covenants  on  the 
pvt  of  the  assignee  not  only  to  manufacture  the  goods  and  pay  the 
•^yilties,  but  also  to  pay  any  renewal  fees,  unless  (which  is  the 
^«tter  plan)  those  fees  are  satisfied  before  the  assignment  See 
He  BaUway  and  Electric  Appliances  Go.,  38  Ch.  D.  597. 


MOSTOAOEB. 


Ittortsagta. 


XLIV. 

Aobeembnt/ot  a  Mobtgaoe  o/'Fbeeholds  (a).   Variatio!!! 
for  BeaisTERBD  Land. 

'■  An  agreement,  made  the  day  of  ,   18—, 

BBTKBBN  A,,  of,  &c.  [mort(iaffor]  (hereinafter  referred  to 
as  the  mortgagor),  of  the  one  part,  and  B.,  of,  &c.  [viort- 

(a)  This  af^emeot  coiutitutes  an  equitable  mortgage  of  tiw 
property  a^freed  thereby  to  be  mortgaged.  la  practice  such  u 
iigieeiuent  is  always  accompanied  by  u  deposit  of  title  deeda,  which, 
though  not  eSBential  to  the  creation  of  an  equitablt 
(Daw  V.  Ttrrelly  33  Beav.  218  ;  and  see  the  obsenatio 
case  in  Ex  parte  Broderid;,  Re  Btelham,  18  Q.  B.  D. 
Crone  v.  Hegarty,  3  L.  E.  Ir.  30,  where  transfer  of  possession  of 
leaseliolde  without  writini^  or  deposit  of  deeds  waa  held 
an  etjuitable  mortgage),  constitutes  the  lender's  substantial  secniitr, 
by  giviug,  in  ordinary  cases,  express  or  constructive  notice  of  tba 
cliarge  to  a  subsequent  (lurchaser  or  incumbrancer,  from  the  cii- 
uumstaiice  of  tlie  title  deeds  not  being  in  the  owner's  post^asion. 

A^  to  equitable  moi'tgages,  see  Davidson's  Free  vol.  ii.  ] 
4tb  ed.  p.  104,  notes,  and  cases  there  cited.  The  following 
may  also  be  noted  :  as  to  equitable  mortKftge  by  mere  deposit,  Jtfnw* 
V.  Morieij,  34  L.  J.  Ch.  422,  and  hi  re  Trelho^cait,  5  Ch.  D. 
lo  the  equitable  mortgagee's  remedy  in  equity  being  by  foreclwaie^ 
Jawu  V.  Jama,  L.  R.  16  E-i.  153  ;  BackhmiMt  v.  ClmTlton,  8  Ch  Dt 
444  ;  Lees  v.  Fuker,  22  Ch.  D.  283  ;  Sadkr  v.  IVoAey,  [1894]  2  Ch. 
170  ;  or  by  sale  where  there  is  an  agreement  to  execute  a  legal  mort- 
gage, York  Union  Sankiay  Co.  v.  Arlley,  11  Ch.  D.  205  ;  or  bj- 
obtaining  execution  of  a  legal  mortage,  Aihttm  v.  Corriyari,  L.  K> 
1.^  Eq.  76;  Hermann  v.  Hodyu,  L.  B.  16  Eq,  16,  and  see  aU. 
MaT^all  V.  ShTtm^ry,  L.  B.  10  Ch.  250.  An  equitable  mortgage* 
by  deposit  of  personal  chattels  is  not  entitled  to  foreclosure,  Carlfr 
v.  ifake,  4  Ch.  D.  605  ;  but  the  rule  does  not  apply  to  a  security  with 
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f^of^^e]  (hereinafter  referred  to  as  the  mortgagee),  of  the  I'uecedent 

other  part.     In  consideration  of  £ this  day  advanced       ^}^ ' 

by  the  mortgagee  to  the  mortgagor,  He  the  mortgagor  aokeembnt 

hereby  agrees  to  pay  to  the  mortgagee,  on  the day  of 

FBEEH0LD6. 


fW'ver  of  sale  on  railway  Bliares  actually  transferred,  General  Credit   Consideration. 
«i«/  Digeouni  Co,  v.  OUgg,  22  Ch.  D.  549,  and  see  Sadler  v.  Wcrrlffij   Agreement  for 
fbi  *Hp.;  as  to  the  security  being  limited  to  property  specified  in  an   nrmcM  and 
j^^eement  or  memorandum  accompanying  deposit,  though  the  deeds   Interest. 
«lepodited  inclade  other  property,  see  Wylde  v.  Radford,  33  L.  J.  Ch. 
51.     Bat  as  to  the  remedies  of  luortgagees  generally,  see  now  sect.  25 
of  the  Couv.    Act,  1881,   App.  IV.,  infra,  and   see   observations, 
p.  46,  *uyra.      As  to  the  order  of  priority  of  equitable  incumbrances 
the  recent  cases  of  Union  Bank  of  London  v.  Kent,  39  Ch.  D.  238  ; 
Farmnd  v.  Yorkshire  Banking  Co.,  40  Ch.  D.  182  ;  Carritt  v.  Real 
ttuU  Personal  Advance  Co,,  42  Ch.  D.  263 ;  Re  Richards,  45  Ch.  D. 
5^^  ;  In  re  Ingham,  [1893]  1  Ch.  352  ;  and  Re  CasUll  and  Browi\, 
Lin^iUd,  [1898]  1  Ch.  315,  may  be  referred  to  ;  and  compare  Taylm' 
V.  Hasfellj  [1892]  A.  C.'244,  in  which  it  does  not  seem  to  have  been 
noticed  that  the  efficacy  of  the  instrument  under  which  the  respon- 
dent claimed  the  legal  estate  was  at  least  doubtfuL 

Other  forms  of  instruments  for  creating  equitable  mortgages,  ue,,  a 

formal  agreement  by  deed,  and  a  simple  memorandum  to  accom- 

ly  deposit  of  deeds,  will  be  found  in  the  two  following  Precedents. 

In  this  (as  in  the  last  preceding)  edition,  throughout  the  prece- 

«laitd  of   mortgages,  the   parties   are   defined   according   to  their 

lespectiTe  characters  as  "  mortgagor  "  and  "  mortgagee  "  or 

**  mortgagors "  and  "mortgagees"  as  the  case  may  be. 
From  the  similarity  of  these  words  there  is  no  doubt  a  risk  of  their 
l^eiog  transposed,  and  tlie  words  **  borrower  "  and  **  lender  **  or 
*•  borrowers  "  and  "  lenders  "  may  (if  thought  fit)  be  substi- 
tuted. Bnt  the  risk  referred  to  appears  in  practice  to  be  slight. 
The  Inferences  which  in  former  editions  were  generally  made  to  the 
repxefentatives  of  the  parties  are  now  supplied  for  the  most  part  by 
an  interpretation  clause,  which,  though  not  absolutely  accurate, 
appears  to  be  sufficient.  This  method  (adopted  in  former  editions  to 
a  limited  extent)  has  seemed  to  the  editors  to  afford  the  most  con- 
Tcsuent  way  of  shortening  the  mortgage  forms,  and  to  be  justifiable 
m  the  pn::«ent  work,  though  it  may  be  difficult  to  defend  on  general 
principles.  Wh^n  an  interpretation. clause  is  used,  care  should  be 
taken  not  in  the  body  of  the  instrument  to  repeat  the  definition  or 
any  part  of  the  definition,  or  to  introduce  words  inconsistent  with  it. 
(See  CUffg  v.  Hamli,  44  Ch.  503  ;  Birmingham  Breioeries  v.  Jameson , 
[l8Se]W.  K.  15;  i6.  145.) 
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next  (a)  the  sum  of  £ (ft),  with  interest  for 


AGREEMENT 

FOR  MORTGAGE 

OF 

FREEH  OLI>S. 


To  execute 
mortj^ge, 


— of  parcels. 


That  the 
premises  shall 
oe  charged  in 
the  meantime 
with  the  mort- 
gage debt. 


the  same  in  the  meantime  at  the  rate  of  £ —  per  cent 

per  annmn.    And  if  the  said  sum  of  £ ,  or  any  part 

thereof  shall  remain  unpaid  after  that  day  to  pay  to  the 
mortgagee,  so  long  as  the  same  sum  or  any  part  thereof 
shall  remain  unpaid,  interest  at  the  rate  aforesaid  for  the 
sum  so  remaining  unpaid  by  equal  half-yearly  payments. 
And  also  that  he  the  mortgagor,  and  all  other  necessary 
parties  (if  any),  will  at  any  time,  while  the  said  sum  of 

£ or  any  part  thereof  shall  remain  unpaid,  at  his 

own  expense,  if  and  when  so  required  to  do  by  the 
mortgagee,  make  and  execute  a  valid  mortgage  in  fee 
simple  free  from  incumbrances  [registered  charge  (c)  ]  of 

ALL  THAT  farm  known  as Farm,  situate  at ,  in 

the  county  of ,  and  containing acres,  or  there- 
abouts \pr  'parcels,  p.  186,  supra\y  and  of  all  other  (if  any), 
the  hereditaments  comprised  in  the  several  title  deeds 
[land  certificate]  mentioned  in  the  schedule  hereto,  to 
the  mortgagee,  for  secm'ing  the  payment  of  the  principal 
sum  so  then  remaining  unpaid,  with  interest  for  the 
same  at  the  rate  aforesaid,  such  mortgage  to  contain 
[charge  to  be  in  such  form  and  to  be  accompanied,  if  the 
mortgagee  shall  so  require,  by  a  deed  containing]  such 
usual  mortgage  covenants  and  provisions  suitable  to  the 
nature  of  the  premises  as  the  mortgagee  shall  require. 
And  that  until  the  said  mortgage  shall  be  made  and 
executed,  the  premises  hereby  agreed  to  be  mortgaged 
shall  be  and  remain  a  security  to  the  mortgagee  for,  and 
be  charged  with,  the  payment  to  him  of  the  said  sum  of 

{a)  Six  calendar  months  from  the  date  of  the  deed. 

(6)  The  principal  sum  advanced. 

(c)  The  words  in  square  brackets  in  this  Precedent  are  for  use 
where  the  title  is  registered  under  the  Land  Transfer  Acts,  1875 
and  1897.  See  pp.  91, 92,  m'pra.  In  such  a  case  the  land  certificate 
will  of  course  be  handed  over,  and  a  caution  should  be  lodged  under 
sect  53  of  the  Act  of  1875 :  see  Rules  188  to  193.  And  where  the 
land,  though  not  registered,  is  situate  in  a  district  where  registration 
is  compulsory,  a  caution  against  first  registration  should  be  lodgeJ 
under  sect  60  of  the  Act  of  1875  :  see  Rules  74  to  77. 
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£ and  interest  as  aforesaid.    Provided  always  that  Pubcbdbnt 

unless  such  an  interpretation  is  inconsistent  with  the  ' 

context,  the  expression  the  mortgagor  hereinbefore  used 
shall  inclade  his  heh*s,  executors,  administrators,  and 
assigns,  and  the  expression  the  mortgagee  hereinbefore 

used  shall  include  his  executors,   administrators,  and  Interpretation 

_.  -  clause  (*i). 

assigns.    In  witness,  &c. 
THE  SCHEDULE  above  referred  to  (b). 


AOREBMBXT 

FOB  MORTOAOB 

OP 

F&BBHOLDS. 


XLV. 
Agheeuent  for  a  Mortgage  of  Leaseholds  (<-). 


Tms 


PRECBDENT 

XLV. 


INDENTURE,  made  the 


day  of 


18-, 


BETWEEN  A.,  of,  &c.  [mortgagor]  (hereinafter  called  the 
mortgagor),  of  the  one  part,  and  B.,  of,  &c.  [mortgagee] 
(hereinafter  called   the  mortgagee),  of  the  other  part, 

inTKBssBTH,  that,  in  consideration  of  £ ,  this  day 

advanced  by  the  mortgagee  to  the  mortgagor  (the  receipt 
whereof  the  mortgagor  doth  hereby  acknowledge).  He 
the  mortgagor  doth  hereby  covenant  with  the  mortgagee 

{a I  A  danse  of  this  deBcription  seems  desirable,  though  possibly 
not  Dcceaniy.  See  ss.  58,  59,  and  60  of  the  Cony.  Act,  1881,  App. 
IV.,  iji/iia.  Of  cooise,  notwithstanding  the  insertion  of  such  a  clause, 
proper  words  of  limitation  must  be  used  in  the  habendum  of  a  mort- 
9^  of  freeholds,  and  in  the  corresponding  parts  of  a  mortgage  of 
copjholds,  and  it  is  better  to  use  like  words  with  respect  to  the  re- 
conveyince  stipulated  for  by  the  proviso  for  redemption.    The  words 

"and  the  necessary  modifications  of  expressions  connected 

therewith  respectively  are  implied  "  are  sometimes  added,  and 
the  addition  seems  technically  justifiable  and  correct. 

ih)  To  contain  a  list  of  deeds  deposited. 

(0  The  principal  advantage  of  this  agreement  over  that  in  the 
pRceding  Precedent  is,  that  being  by  deed,  it  will  create  such  a 
c^ge  on  the  property  agreed  to  be  mortgaged  as  to  give  the 
loder  the  powers  conferred  on  mortgagees  by  the  Conv.  Act,  1881, 
App.  IV.,  tit/ra,  sects.  19—24.  For  variations  suitable  to  registered 
^  lec  that  Precedent. 


A6REBM1INT 

FOK  MORTGAGE 

OF 

LEASEHOLDS. 

Parties. 

AVitnesseth. 

Consideration. 

Receipt. 

Covenant  for 
payment  of 
mortgage 
money;  and 
interest. 
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to  pay  (a)  to  the  mortgagee,  on  .the daj'  of  — 

next  (i),  the  sum  of  M (c),  with  interest  for  the  same 


AOUBBMBNT 

FOR  MORTGAGE 

OP 

LEASEHOLDS. 


in  the  meantime  at  the  rate   of   i^- 


per  cent,  per 
-,  or  any 


Witnesseth. 

Covenant  by 
mortgaj^or,  to 
assure  by  way 
•of  mortgage  to 
the  mortgagee; 


annum  (d).  And  if  the  said  sum  of  £ — 
thereof,  shall  remain  unpaid  after  that  day,  to  pay  tol 
the  mortgagee,  so  long  as  the  same  sum  or  any  pai^ 
thereof  shall  remain  unpaid,  interest  at  the  rate  aforesa^ 
for  the  sum  so  remaining  unpaid,  by  equal  half-yearly 

payments  on  the day  of and  the day  a! 

(e).     And  this  indenture  also  witnesseth,  that. 


for  the  consideration  aforesaid,  it  is  hereby  agreed,  andj 
the  mortgagor  doth  hereby  covenant  with  the  mortgagee»| 
that  he  the  mortgagor,  and  all  other  necessary  parties  (if 
any)  will  at  any  time  hereafter,  while  the  said  sum  of 

(a)  In  some  former  editions  the  above  covenant  was  framed  a^ 
a  covenant  by  the  mortgagor  with  the  mortgagee  that  the  formeri 
tcoiild  pay,  &c.,  instead  of  "  to  pay,"  &c.  The  form  now  adopted 
in  this  respect  conduces  to  brevity,  and  seems  unobjectionabte 
when  used  in  a  simple  covenant  of  this  description  ;  but  when  the 
covenant  is  for  the  doing  of  a  number  of  successive  or  independent 
things,  the  old  form  should  be  adhered  to,  it  being  much  more 
convenient  to  introduce  each  new  part  of  the  covenant  with  the 
words  "  And  will "  than  with  the  words  "  And  to  " :  indeetl  the 
use  of  the  latter  form  frequently  results  in  rendering  the  covenant 
unintelligible. 

(h)  Six  calendar  months  from  the  date  of  the  deed. 

(c)  The  principal  sum  advanced. 

{d)  As  to  omitting  the  words  "without  any  deduction"  in  cove- 
nants for  payment  and  provisoes  for  redemption,  see  Davidson's 
Prec.  Conv.  vol.  ii.  pt.  ii.  4th  ed.  p.  18,  n.  (q), 

(e)  As  to  the  effect  of  a  covenant  for  payment  in  mortgages  and 
agreements  for  mortgages,  see  Davidson's  Prec  Conv.  vol  ii- 
pt.  ii.  4th  ed.  pp.  17  and  26.  In  the  absence  of  such  a  covenant, 
or  of  words  amounting  to  an  express  agreement  to  pay,  the  mort- 
gage or  agreement,  though  under  seal,  would  not  render  the  debt 
secured  thereby  more  than  a  simple  contract  debt.  See  Sawnden 
V.  MUsoTtUy  L.  R.  2  Eq.  573  ;  I8aac8(m  v.  Hanvood^  L.  R  3  Ch. 
225 ;  Jackson  v.  North  Eastern  Railway  Co.,  7  Ch.  D.  573.  The 
<listinction,  however,  between  specialty  and  simple  contract  debt^ 
is  now  of  little  importance,  the  priority  of  the  former  in  the 
administration  of  estates  having  been  abolished  by  32  &  33  Vic^* 
c.  46  ;  and  though  they  have  still  in  other  cases  the  advantage 
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£ ,  or  any  part  thereof,  shall  remain  unpaid,  upon  Prbcbdent 

the  request  and  to  the  satisfaction  of  the  mortgagee,  but         * 

at  the  cost  of  the  mortgagor,  eflfeetually  assign,  demise,  agrbbment 

<Nr  otherwise  assure  unto  the  mortgagee  all  the  hebedi-  of 


LBAgBHOLDS. 


jTAMENTs  comprised  in  and  expressed  to  be  demised  by  an 

iindenture  of  lease,  dated,  &c.,  and  made  between  [parties]  leasehold 

|«ther  for  the  whole  residue  then  to  come  of  the  term  of  residue  of  term 

years,  created  by  the  same  indenture,  or,  if  the  ^^J^  or 

I  mortgagee  shall  so  require,  for  such  residue,  except  the  for  such 

list  day  thereof  (a)  by  way  of  mortgage,  for  securing  the  th^Swt^chiy? 

jayment  to  the  mortgagee  of  the  said  sum  of  ,i ,  or 

;«>  much  thereof  as  shall,   for  the  time  being,  remain 

unpaid,  with  interest  for  the  same  respectively,  after  the 

nte  aforesaid.     And  that  such  mortgage  shall  contain  Mortgage  to 

aD  such  clauses,  covenants,  and  provisions  usual  in  mort-  ^^^^  ^^* 

9ge8  of  similar  property  as  the  mortgagee  shall  require. 

Akd  that  until  the  said  mortgage  shall  be  made  and  And  that  the 

,  executed,  the  said  leasehold  premises  shall  be  and  remain  ^^dJ^n^^ 

•  security  to  the  mortgagee,  and  be  charged  with  the  for  the  mort- 

piyment  to  him  of  the  said  sum  of  M ,  and  interest  "*^' 

tf  aforesaid  (b) .     And  also  that,  so  long  as  the  said  sum  For  payment 

of  the  rent ; 
«Ter  the  latter,  that  they  can  be  recovered  at  any  time  within  20  ^^  perfonn- 
ynn  after  cause  of  action  accrued,  or  removal  of  disability,  as  the  i^^^^  co^g. 
<*se  mar  be,  and  also  give  the  right  to  recover  20  years'  arrears  of  nants. 
tBteitit"(3  &  4  Will.  IV.  c.  42,  8.  3 ;  see  ahjo  19  &  20  Vict  c.  97), 
a  BMTt^or's  covenant  in  a  mortgage  or  a  collateral  bond  by  him 
fo  psjtnent  of  the  monies  secured  by  the  mortgage  has  been  held 
to  be  deprived  of  this  advantage  by  sect  8  of  the  Real  Property 
limitation  Act,   1874;  see  StUtm  v.  SiUton,  22  Ch.  D.  511,  and 
fmnddf.  v.  Flinty  ib,,  579  ;  sectu  as  to  the  bond  or  covenant  of  a 
«wtf,  lee  Re  Powers,  30  Ch.  D.  291  ;  and  see  Re  Friehy,  43  Ch.  D. 
106;  &  England,  [1895]  2  Ch.  820. 

(a)  Unless  the  lease  be  at  a  nominal  rent,  and  without  any 
^^Qoooi  coTenants,  the  actual  mortgage  would  probably  be  made 
^  way  Df  xmderlease ;  aee  n.  (6),  p.  240,  infra.  But  as  the  object 
<rf  tkis  agreement  is  to  charge  in  equity  the  mortgagor's  whole 
ntemt  in  the  leasehold,  it  appears  better  to  word  the  agreement 
to  mortgage  as  in  the  text 

(i)  A  danse  in  the  following  form  may  be  here  added.  It  is 
•Wtod  from  London  ds  County  Banking  Co,  v.  Ooddard,  [1897] 
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of  £ ,  or  any  part  thereof,  or  any  interest  for  the  samer j 

shall  remain  owing  on  the  security  of  the  said  leasehol 
premises,  He  the  mortgagor  will  pay  the  rent  reserved  bf  i 
and  perform  the  covenants  by  the  lessee,  and  oonditionft! 
contained  in  the  said  indenture  of  lease,  and  hencefoi 
to  be  performed  and  observed  (a).     [And  for  the 
sideration  aforesaid  the  mortgagor  doth  hereby  irrevocal 
appoint  the  mortgagee  the  attorney  of  the  mortgagor  i 
his  name  and  on  his  behalf,  and  as  his  act  and  deed, 
execute  and  perfect  such  mortgage  as  aforesaid,  and 
execute  and  do  every  or  any  other  assurance  and 
which  may  be  proper  for  carrying  into  effect  the 
ment  hereinbefore  contained.]    [Interpretation  Clam^ 
supra,  p.  221.]     In  witness,  &c. 

1  Ch.  642,  where  the  trust  created  was  held  to  be  within  s.  12  of  the 
Trustee  Act,  1893  (App.  XV.,  infra), 

*'  And  further,  that  until  such  mortgage  shall  be  execated  ] 
the  mortgagor  will  hold  the  said  leasehold  premises  in  - 
trust  for  the  mortgagee,  in  his  character  of  mortgagee  - 
under  these  presents,  with  power  for  him  to  remove  the  ■ 
mortgagor  or  any  other  person  or  persons  from  being  a 
trustee  or  trustees  in  respect  of  this  trust,  and  to  appoint , 
himself  or  any  other  person  or  persons  to  be  a  trustee  or 
trustees  in  respect  of  the  trust,  and  to  effectuate  every  ot 
any  such  appointment  by  means  of  a  vesting  declaration 
of  the  said  trust  premises,  or  of  any  part  or  parts  thereof, 
or  estate  or  interest  therein  accordingly." 

(a)  Where  the  mortgagor  has  only  an  agreement  for  a  lease, 
though  it  is  not  necessary  that  notice  of  the  charge  should  be  given 
to  the  intended  lessor,  yet  as  a  matter  of  precaution,  such  notice 
should  he  given,  if  possible ;  see  Union  Bank  of  London  v.  Kentr 
39  Ch.  D.  238. 
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XLVI. 

MeuobjlNDUM  accompantfing  a  deposit  of  Deeds  by  way       Puecedknt 

of  equitable  vwrtgage  (a).  ^ 

Be  it  remembered  that  on  this day  of ,  ^^^^^^^^^^^ 

the  title  deeds  [land  certificate]  specified  in  the     -         -^ 
hedole  hereto,  which  relate  [s]  to  certain  lands  con- 

g or  thereabouts,  situate  at in  the  county 

,  and  belonging  to  A.,  of,  &c.,  have  [has]  been 

died  by  him  with  B.,  of,  &c.,  by  way  of  equitable 

>rtgage  of  the  same  premises  for  securing  the  repay- 

it  to  the  said  B.  of  the  sum  of  ;£ this   day 

ranced  by  him  to  the  said  A.,  with  interest  for  the 

from  this  day  at  the  rate  of  £ per  cent,  per 

lum  payable  half-yearly.    In  witness,  &c. 

SCHEDULE  of  Deeds, 


XLVIL 
MoBTGAGB  in  Fee  to  One  Mortgagee.  Pkkcedent 

XLVII. 


IX  FEE  TO  ONE. 


Parties. 


This  indenture,  made,  &c.,  between  A.,  of,  &c. 
[mnrt^or]  (hereinafter  called  the  mortgagor)  (6),  of  the 
•Depart,  and  B.,  of,  &c.  [niottgarfeeli  (hereinafter  called  the 
mortgagee),  of  the  other  part,  witnesseth,  that,  in  con-  Witnessetii. 

deration  of  £ this  day  paid  to  the  mortgagor  by  the  Consideration. 

nortgagee  (the  receipt  whereof  the  mortgagor  doth  hereby  iieceipt. 

(o)  A  memozandam  subetantially  in  this  forni  was  held  in  Meek  v. 
^j'u,  31  L.  J.  Ch.  448,  not  to  require  an  ccd  valorem  stamp  as  "  an 
flpttiaeiit  accompanied  with  a  deposit  of  title  deeds,"  under  the 
ftoi  Stamp  Act  (13  &  14  Vict.  c.  97).  But  clearly  such  a  memo- 
naiam  constitutes  an  e<iuitable  mortgage  within  sect.  86  (2)  of  the 
Stap  Act,  1891  (54  &  56  Vict.  c.  39).  In  the  case  of  registered 
,«Dd)  fee  p.  95,  supra;  and  where  the  land,  though  not  registered,  is 
iatoate  in  a  district  in  which  registration  is  compiUsory,  see  p.  220, 
*9»»j  a.  (c). 

i^)  See  p.  219,  gujrraj  ii. 

D.C.P.  15 


Comoj'aui-e, 

Hiib(>uiliiin- 


Covuiii 


tiOT 


repayment  of 
marti^^ 
Tn.->ney,  tvitli 
loteraat  >t  tl 


MURTGAGE». 

acknowledge),  he  the  mortgagor,  ae  benepicui.  owkeh^^ 
doth  hereby  grant  unto  the  mortgagee,  his  heirs  ta 
assigne  [parcels,  pp.  123,  126,  &c.],  to  hold  the  premia 
UNTO  and  to  the  use  of  the  mortgagee,  hie  heirs  an 
assigns.     Provided  always,  thst  if  the  mortgagor  bIu 

pay  to  the  mortgagee,  on  the day  of nest^ 

the  sum  of  £ [the  piindpal],  with  interest  for  tl 

same  in  the  meantime  at  the  rate  of  £ —  per  cent.  p( 
annum,  then  the  mortgagee  (c)  will,  at  any  time  then 
after,  upon  the  re({uest  and  at  the  cost  of  the  mortgaga 
reconvey  the  said  premises  onto  the  mortgagor,  his  hai 
or  assigns,  or  as  he  or  they  shall  direct^^^Nu  the  mol 
gagor  doth  hereby  covenant  {d)  with  the  mortgagee,  tbi 
he  the  mortgagor,  wOl  pay  to  the  mortgagee,  on  th 

said day  of next,  the  said  sum  of  £ [d 

priitcipal},  with  interest  for  the  same  in  the  meantimei 
the  rate  of  £ —  per  cent,  per  annum.    And  if  the  sai 

sum  of  £ [the  principal],  or  any  part  thereof,  shil 

remain  unpaid  after  that  day,  will  pay  to  the  mortgagi 
so  long  as  the  same  sum,  or  any  part  thereof,  sbai 
remain  unpaid,  interest  at  the  rate  aforesaid  for  the  sm 
80  remaining  unpaid,  by  eijual  half-yearly  paymenli 
on  the  day  of and  the day  of (<9 

(a)  As  to  ibe  coTeDauts  implied  in  a  niortj^e  by  a  \>au 
expresBed  to  convej  as  beaeticial  ovmer,  see  the  Conv.  Act,  18) 
(App.  IV.,.n/™),8.7(l)(C). 

(i)  Six  months  from  the  date  of  the  mortgage. 

(c)  See  Conv.  Act,  1881,  s.  30  (App.  IV.,  infra),  which 
to  Mnder  reconTeyance  hy  the  heirs  of  a  mortgagee  in  foe 
sible.  In  other  respects  the  Act  does  not  necessitate,  or 
proper,  anj  alteration  in  the  usual  form  of  proviso  for  redemption. 

(d)  As  to  this  covenant,  see  ntpra,  p.  222,  a.  (n).  The  form  tl 
given  may  be  adopted  if  preferred.  It  baa  become  usual  to  <x 
bine  the  covenant  for  payment  of  interest  after  default,  wilb  fl 
for  payment  of  principal,  and  this  appears  to  be  the  proper  p 
for  introducing  auch  combined  covenant  in  a  formal  mort^^ie. 

(«)  A  proviso  for  quiet  enjoyment  by  the  mortgagor  until  definSj 
was  formerly  inserted  in  mor^f^jes  ;  but  it  is  of  no  real  use  note 
the  money  is  to  remain  for  a  term,  and  evi;u  tlien  of  no  practiat' 
value,  anil  is  therefore  generally  omitted. 
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,Protided  always,  and  it  is  hereby  declared,  that   the     Precedent 

Bmortgagee  shall  noF  [under  any  circumstances  be  liable         . ' 

Eeicept  for  such  monies  as  he  ehall  actually  receive,  or]  ly  fee  to  one. 

i  be  answerable   for   any  involuntary  losses  wiiich.  may  Mortgagee  not 

happenln" or  jahoulihe. execution  of  any  o£  the  powers  involuntary 

*andjj3ists  [herein  contained  or  otherwise]  vested  in  him  bosses. 

ias  mortgagee  under  these  presents  (a).    And  it  is  hereby  ^c"t^f^ff*the^ 

BECLABED  that   the  mortgagor  shall  not  exercise  over,  Conveyancing 

or  in  relation  to,  the  said  premises  or  any  part  thereof,  ivoperty  Act, 

without  the  consent  in  writing  of  the  mortgagee,  any  i^si. 

frf  the  powers  of   leasing   and    ancillary  powers   con- 
'  tained  in  or  given  by  sect.  18  of  the  Conveyancing  and 

Law  of  Property  Act,  1881  (b).     [Interpretation  Clause, 

^Hjira,  p.  221.]     In  \\7tness,  &c. 

THE  SCHEDULE  above  referred  to. 

(a)  It  is  thought  that  this  clause  should  be  inserted,  even  when 
'J»  ipecial  povers  are  given  by  the  deed.  Tlie  statutory  indemnity 
^plies  only  to  the  power  of  sale. 

%  Sect  18,  sub-sect.  1,  confers  leasing  powers  on  mortgagors  in 
pWKsion  ;  and  the  second  sub- sect,  confers  the  same  powers  on  mort- 
Pgett  in  possession.  It  is  common  but  by  no  means  of  course  to 
fnd^dc  the  mortgagee  and  those  deriving  title  under  him  from 
r«ttrcifflng  these  powers.  Sect  17  contains  the  restriction  on  con- 
^^litiation,  and  the  following  clause  is  intended  to  preclude  the 
<)peistion  of  that  section,  but  is  to  be  used  with  discrimination. 

[Akd  further   that  notwithstanding   sect.    17    of    the   Declaration  as 

same  Act,  the  mortgagor  shall  not  be  entitled  to  redeem  *^^Jdate 

^he  present  mortgage  without  at  the  same  time  redeemmg 

€very  or  any  existing  or  future  mortgage  for  the  time 

l*Jng  held  by  the  mortgagee  on  other  property  now  or 

tt  any  time  hereafter  belonging  to  the  mortgagor,  or  to 

iwleem  any  other  such  mortgage  without  at  the  same 

toe  redeeming  the  present  mortgage.] 

Tlie  following  is  a  form  (intended  to  precede  the  hiteri)retation 
UMse)  of  an  attornment  clause,  which,  if  the  mortgagor  is  in  pos- 
^**on  n»y  be  of  some  use  in  enabling  the  mortgagee  to  recover 
'""^Mte  possessdon,   imder  Owler  III.   r.   6.      See   Mnmford  v. 

15—2 
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Precedent 
XLVII. 


IN  FEE  TO  ONE. 

Attomment 
clause. 


rower  of  sale 


Power  not  to 
be  exercised 
till  certain 
events  shall 
hiippcn. 


Collin' y  25  Q.  B.  1).  279.  But  for  the  reasons  given  infra^  p.  299^ 
note  {h\  the  desii-ahility  of  inserting  such  a  clau}«e  must  be  regarded 
as  open  to  (juestion. 

"And  the  mortgagor  doth  hereby  attorn  tenant  fromi 
year  to  year  to  the  mortgagee  of  the  said  hereditaments] 

and  premises  at  the  yearly  rent  of  £ [one  year^i 

interest],  to  be  paid  half-yearly  on  the day  of 

and  the day  of ,  the  first  of  such  payments  to 


be  made  on  the 


day  of 


next.     Provided  always 


that  the  mortgagee  may  at  any  time  after  the  said  — - 

day  of next  enter  upon  the  said  hereditaments  and 

premises,  and  determine  the  tenancy  created  by  the  said 
attornment." 

It  is  considered  (see  j).  42,  supra)  that  the  statutory  power  of  sale 
under  the  Con  v.  Act,  1881,  App.  IV.,  infra,  may  l>e  safely  relied 
upon,  and  that  it  is  better  to  dispense  with  the  in.seiiion  of  any 
other  power  of  sale,  and  the  general  practice  is  in  conformity  with 
this  view.  But  it  is  thought  that  it  may  still  l)e  convenient  to  give; 
in  notes  to  this  and  the  following  Precedent  the  power  of  f«le 
formerly  in  general  use,  with  the  omission  of  some  clauses,  which 
under  the  provisions  of  the  Act  may  now  be  safely  omitted,  even 
where  the  ix)wer  of  sale  is  not  left  to  be  sfipplied  by  the  Act.  Tl» 
powers  of  sale  thus  given  should,  if  inserted,  be  placed  after  the 
covenant  for  payment  of  interest. 

"  And  it  is  hereby  declared,  that  the  mortgagee  may  at  any 

time  or  times  after  the  said day  of next  (a),  without  any 

further  consent  on  the  part  of  the  mortgagor,  sell  the  said  premises, 
or  any  of  them  or  any  part  thereof,  either  together  or  in  parccU, 
and  either  by  public  auction  or  private  contract,  and  may  execnte 
and  do  all  such  assurances  and  things  for  effectuating  any  such  sale 
as  he  shall  think  fit  {b) ;  Provided  nevertheless,  that  the  mort- 
gagee shall  not  execute  the  power  of  sale  hereinbefore  contained, 
until  he  shall  have  given  to  the  mortgagor,  or  left  on  some  part  of  the 
said  premises  (c),  a  notice  in  writing  to  pay  off  the  monies  for  the 
time  Ijeing  owing  on  the  security  of  these  presents,   and  defanlt 

{a)  The  day  named  for  payment  of  the  principal  snm. 

{b)  A  clause  was  formerly  here  added  to  the  effect  that  upon  a  sale  by  any 
])erson  or  persons  not  having  the  lejjal  estate,  the  person  or  persons  ha^iflg^ 
such  estate  should  join  in  carrj-ing  the  sale  into  effect  But  the  clause  is  no 
longer  needed,  having  regard  to  sect.  30  of  the  Conv.  Act,  1881. 

(e)  Or  if  the  property  has  no  localit}-,  *'  at  his  last  known  place  of  abode  in 
England." 
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tball  have  been  made  in  such  payment  for  six  calendar  months  Puboedbnt 

after  giving  or  leaving  fiiich  notice,  or  until  the  whole  or  part  of  XL VII. 

aome  half-yearlj  payment  of  interest  shall  have  become  in  arrear 

for  three  calendar  months  (a) ;  Provided  also,  that  upon  any  sale 

porportiBg  to  be  made  in  pursuance  of  the  aforesaid  power,  no  Turchasers  not 

purchaser  shall  be  bound  U)  inquire  whether  either  of  the  cases  ^  ^x}T^K^ 

x-i-11  -111.,!.  .,ti  _see  that  such 

uenuoned  m  the  clause  lastly  nerembeforc  contained  has  happened,  events  hare 

or  whether  any  money  remains  upon  the  security  of  these  presents,   happened. 

or  as  to  the  propriety  or  regularity  of  such  sale ;  and  notwith- 

landing  any  impropriety  or  irregularity  whatsoever  in  any  such 

«le,  the  same  shall,   as  I'egards  the  purchaser  or  purchasers,  be 

deemed  to  be  within  the  aforesaid  power,  and  be  valid  accoid- 

iiigly  {h).    And  it  is  hereby  declared,  that  the  receipt  of  the   Mortgagee's 

Burtgagee  for  the   purcliase-monies  of  the  premises  sold,  or  any  receipt  to  be  a 

discharge  to 

(*)  TbLs  proviso  is,  in  most  cases,  of  little  practical  value,  tor  a  mortgagee  P^rcliai^ers. 
;  ■  Qot  dUpofied  to  sell  the  property,  if  he  can  get  his  money  by  demanding  it. 
I  h  VcrHu^  T.  Edtrarth,  18  Ch.  D.  449,  and  Cmd^tch  v.  Sjogen,  AV.  N.  1886, 
i  y  l^,  .53  L.  J.  Ch.  968,  the  omission  on  the  part  of  a  solicitor  to  insert  in  a 
I  Btirtgage  to  himself  by  his  client  the  usual  clause  qimlifying  (as  in  the  text) 
I  tte  right  to  exerciae  the  power  of  sale,  was  held  to  be  a  breach  of  duty.  See 
I  «1r»  XiUtr  V.  CboX-,  L.  11.  10  Et[.  641.  But  this  doctrine  was  held  not  to 
I  ^J  to  an  arrangement  not  being  an  ordinary  mortgage  transaction,  but 
I  htirikisd  to  give  the  client  time  for  payment  of  a  debt  presently  payable 
j  (P^y*  TrmtecM  v.  Whctham,  33  Ch.  D.  111).  If  the  clause  be  left  out, 
I  it  words  in  the  next  clause  referring  to  it  should  be  omitted.  As  to  what  is 
j  t  Mffident  notice,  see  2fett^8  v.  lirotcHy  33  L.  J.  Ch.  97  ;  Masseij  v.  Slculen, 
I  I*.  R.  4  Ex.  13 ;  aL»o  Moore  v.  Shelley^  8  App.  Cas.  285.     If  the  proviso  is 

WBBed,  and  th^re  be  any  special  covenant  or  covenants  by  the  mortgagor,    . 
I  <^M  to  insure,  the  following  or  some  similar  addition  should  be  made  to  it : — 

**or  until  default  nhall  be  made  in  performance  or  observance  of 
Mne  or  one  of  the  covenants  hereinbefore  contained  in  relation  to 

;  the  insorance  and  i-epair  of  the  eaid  messuage  and  buildings  and 

I  flthfcnriae." 

Aad  ia  the  next  clause  the  word  '^any '^  should  be  substituted  for  ^^  either.'* 
•^  to  the  poidtion  of  a  solicitor-mortgagee,  as  regards  costs,  see  now  the 
Xwigageei  Legal  Costa  Act,  1895  (58  &  59  Vict  c.  25). 

'*)  That  this  proviso  will  not  protect  a  purchaser  who,  at  the  time  of  his 
pBckiK,  is  aware  that  the  principal  and  interest  have  been  tendered  and 
■>t  the  estate  ia  a  sufficient  security  for  the  costs,  see  Jefikim  v.  Joties,  2 
<«!.  99;  SoUrUoti  v.  ^^orrU,  1  Gitf.  421 ;  Seltcf/H  v.  Garjit,  38  Ch.  D.  273 ; 
if  7W/WM  j-  Ifoli,  44  Ch.  D.  492.  But  see  Dlekcr  v.  Augerstein,  3  Ch.  D. 
WO.  As  to  what  is  a  bona  fde  exercise  of  such  a  power  of  sale,  see  Tlmrhw 
T.  JTcrXemi,  L.  R  4  Q.  B.  97  ;  Warner  v.  Jacob,  20  Ch.  D.  220 ;  Mariimon 
».  ««f«,  21  Ch.  D.  857 ;  -V<«A  v.  Eade,  25  Sol.  J.  95  ;  CoUon  v.  JFiiUatng, 
W  L.  J.  X.  S.  Ch.  538;  Farrar  v.  Farram  Limiicd,  40  Ch.  D.  396; 
^«wftfy  v.  Ife  Traffotfi,  [1896]  I  Ch.  762 ;   [1807]  A.  C.  180.    In  Bailey  v. 
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PRBCBDBNT 
XLVII. 

IN  FEB  TO  ONE. 


Trusts  of  pur- 
chase-monev. 


Power  to  be 
exercised  by 
any  person 
entitled  to 
receive  mort- 
gage-money. 

Mortgagee's 

indemnity 

clause. 


part  tht'i'cot',  shnll  effectually  discbarge  the  pui-chaser  or  purcha«%R 
therefrom,  and  from  being  concerned  to  see  to  the  applicatioo 
thereof;  And  that  the  mortgagee,  shall  out  of  the  monies  arising 
from  any  sale  in  pursuance  of  the  aforesaid  power,  in  the  first  J 
place  pay  the  expenses  incurred  on  such  sale  or  otherwise  in 
relation  to  the  premises  ;  and  in  the  next  place,  apply  such  monief 
in  or  towards  satisfaction  of  the  monies  for  the  time  being  owing 
on  the  security  of  these  presents  ;  and  then  pay  the  surplus  (it 
any)  of  the  monies  arising  irom  such  sale  to  the  said  mortgagw, 
his  heirs,  or  assigns  (a)  ;  and  that  the  aforesaid  ix>wer  of  sale  and 
other  powers  may  be  exercised  by  any  person  or  persons  for  the 
time  Ijeing  entitled  to  receive  and  give  a  discharge,  for  the  monies- 
then  owing  on  the  security  of  these  presents.  Provided  alwatBi 
that  the  mortgagee  sliall  not  be  answerable  for  any  involuntary 
losses  which  may  happen  in  the  execution  of  the  aforesaid  power  and 
tmsts,  or  any  of  them  {by 

Barnes^  [1894]  1  Ch.  2o,  the  Court  declined  to  impute  to  a  purchaser  iron 
the  trauKferee  of  a  mortgage  constructive  notice  of  the  impropriety  of  the  sale, 
merely  on  the  ground  that  there  were  suspicious  circumstances. 

(a)  If  the  mortgage  be  of  leasehold  or  personal  property,  say  "  his  executoT8| 
adminiBtratoi'S,  or  assigns  ; "  and  if  it  be  of  leaseholds  or  personal  property 
and  real  estate,  say  *^his  executors,  administrators,  or  assigns,  as  peisonsd 
estate. ''  See  note  (^),  on  p.  251,  infra.  See  also  as  to  the  equity  of  redemp- 
tion where  real  and  personal  estate  are  mortgaged  together,  Hall  v.  Meteari, 
32  Ch.  D.  430. 

(b)  It  was  usual  to  provide,  that  the  right  of  foreclosure  should  not  bs 
affected  by  the  power  of  sale ;  but  the  precaution,  though  countenanced  by 
sub-sect,  o  of  sect.  21  of  theConv.  Act,  1881,  is  not  necessary,  for  a  mortgagee, 
under  a  properly  drawn  mortgage,  loses  none  of  his  rights  as  mortgagee  by 
arming  hiniHelf ,  in  addition,  with  a  power  of  sale.  In  the  case  of  bankmptcji 
it  has  been  expressly  decided,  that  a  mortgagee  may  waive  his  power  of  sale, 
and  have  the  estate  sold  under  an  order  in  bankruptcy  in  the  usual  way 
[Ex  parte  Ilodgton,  1  Glyn.  &  Jam.  12  ;  Ex  parte  iJarift^  1  Mont.  &  Ayr.  89; 
S.  C.y  3  Bea.  &  Chit.  504).  Such  is  now  a  matter  of  ordinary  practice  in  all 
coses.  The  notion  of  the  power  of  sale  affecting  the  right  of  foreclosure  pro- 
bably arose  from  the  circumstance  that  there  is  no  right  to  foreclose  under  a 
security  made  by  a  trust  for  sale.  See  as  to  the  nature  and  effect  of  ^uch  a 
securit)',  Hardittff  v.  Timjeyy  34  L.  J.  Ch.  13;  Lockimj  v.  Parkery  L.  B.  S 
Ch.  30;  In  re  AlittoUy  Johnson  v.  Mounat^y  11  Ch.  I).  284  ;  MochtfoHntnld  ^^ 
Bomtvd,  [1S97]  1  Ch.  -iOS. 
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XLVIIL 
MoBTGAOE  in  Fee  to  several  Mortgagees.  Pueckdent 

^^  XLVIII. 

IfflS  INDENTUKE,  made,  &c.,  between  A.,  of,  &c.         — 

*"  ^  7  ^  y  '  '  IN    FEE  TO 

^mortgagor]  (hereinafter  called  the  mortgagor)  (a),  of  the      several. 
Rue  part,  and  B.,  of,  &c.,  C,  of,  &e.,  and  D.,  of,  &c.  parties. 
[mortgagees]  (hereinafter  called  the  mortgagees),  of  the 

ikfaer  part,  witnbssbth,  that,  iii  consideration  of  £ Witmesseth. 

Kiis  day  paid  to  the  mortgagor  by  the  mortgagees,  out  Consideration. 

a  monies  belonging  to  them  on  a  joint  account  (b)  (the 

toeeipt  whereof  the  mortgagor  doth  hereby  acknowledge).  Receipt. 

he  the  mortgagor   as  beneficial  oa\'N£r   doth    hereby  Conreyance. 

grant  unto    the    mortgagees,   their  heirs  and   assigns 

\farceb,  pp.  123, 126,  &c.]  to  hold  the  premises  unto  and  Habendum. 

ID  THE  USE  of  the  mortgagees,  their  hens  and  assigns : 

PlOTIDED  ALWAYS,  that  if  the  mortgagor  shall  pay  to  the   Proviso  for 

mortgagees,  on  the day  of next  (c),  the  sum  of  ^^™P*^^'"- 

i [the  principal],  mth  interest  for  the  same  in  the 

meantime  at  the  rate  of  £ —  per  cent,  per  annum,  then 

Ihey,  the  mortgagees,  will,  at  any  time  thereafter,  upon 

;lbe  request  and  at  the  cost  of  the  mortgagor,  reconvey 

the  said  premises  unto  the  mortgagor,  his   heirs   or 

iifisigns,  or  as  he  or  they  shall  direct.    And  the  mort-  Covenant  for 

SiGORdoth  hereby  covenant  with  the  mortgagees,  that  he,  "Jrtg^ge-  °* 

the  mortgagor,  will  pay  to  the  mortgagees,  on  the  said  money,  with 

J  *  ,     ,  V  . ,  -   rt  r^-L  •        interest  at  the 

day  of next,  the  said  sum  of  £ [the  pinn-  end  of  six 

n/wl],with  interest  for  the  same  in  the  meantime  at  the  n»<*°*i»S' 
ate  of  £ —  per  cent,  per  annum,  and  if  the  said  sum  of  ji^f^^/,t  of 

i' [the  principal],  or  any  part  thereof,  shall  remain  interest  after 

mipaid  after  that  day,  will,  so  long  as  the  same  sum 
^  any  part   thereof  shall  remain  unpaid,  pay  to  the 

(i)  See  p.  219,  fupra,  n. 

(*)  See  the  Conv.  Act,  1881  (App.  IV.,  infra)y  s.  61.  But  the 
▼Olds  are  not  actually  necessary,  as  the  mortgage  is  made  to  the 
Bciftgagees  jointly,  which  would  in  itself  suffice  to  carry  the  debt 
to  tke  sorviTors. 

ic)  Six  calendar  months  from  the  date  of  the  mortgage. 
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Precrdext 
XLVIII. 


IN    KKK    To 
8EVEHAL. 


Mortgagees  not 
to  be  Uftble  for 
involuntary 
losses. 


Modification  of 
sect.  18  of  the 
Conveyancing 
and  Law  of 
Property  Act, 
1881. 


Interpretation 
clause  {*(). 


Declaration  as 
to  right  of 
consolidation. 


mortgagees,  interest  at  the  rate  aforesaid,  for  the  sum  m 
remaining  unpaid,  by  equal  half-yearly  payments,  on  the 
day  of  and  the day  of :  Pboyidbbi 


ALWAYS,  and  it  is  hereby  declared,  that  the  mortgagees, 
any  [either]  of  them,  shall  not  [under  any  circumstaneei 
be  liable  except  for  such  monies  as  they  shall  actuallj 
receive,  or]  be  answerable   for  any  involuntary  loa 
which  may  happen  in  or  about  the  execution  of  any  of 
powers  and  trusts  [herein  contained  or  otherwise]  vest 
in  them  or  any  [either]  of  them  as  mortgagees  or  mort*| 
gagee  under  these  presents.   And  it  is  hereby  decla 
that  the  mortgagor  shall  not  exercise  over  or  in  relatioi 
to  the  said  premises,  or  any  part  thereof,  without 
consent  in  writing  of  the  mortgagees,  any  ot  the  powers] 
of  leasing  and  ancillary  powers  contained  in  or  given  byi 
sect.  18  of  the  Conveyancing  and  Law  of  Property  Act, 
1881.    Provided  always,  that  unless  such  an  interprets* 
tion  is  inconsistent  with  the  context,  the  expression  ''  the 
mortgagor"  hereinbefore  used  shall  include  his  heiiSfl 
executors,  administrators,  and  assigns;  and  the  expres-| 
sion  **the  mortgagees"  hereinbefore  used  shall  included 
not  only  the  executors,  administrators  and  assigns,  butj 
also  the   [survivors   and]   survivor    of    them   and  the] 
executors  or  administrators  of  such  survivor,  their  or- 
his  assigns.     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

(a)  See  supra,  p.  221 ,  n.  (a).   The  following  is  a  modification  adapted  * 
to  this  Precedent,  of  the  excliusion  clause  i-eferred  to,  p.  227  :— 

**  And  further,  that  notwithstanding  sect.  17  of  the 
same  Act  the  mortgagor  shall  not  be  entitled  to  redeem 
the  present  mortgage  without  at  the  same  time  redeeming 
every  or  any  existing  or  future  mortgage  for  the  time 
being  held  by  the  mortgagees,  on  other  property  now 
or  at  any  time  hereafter  belonging  to  the  mortgagor, 
or  to  redeem  any  other  such  mortgage  without  at  the 
same  time  redeeming  the  present  mortgage." 
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±  power  of  sale  applicable  to  a  mortgage  to  several  would  take  the      I'u 
following  form  ; —  ^ 

"  And  it  is  hereby  declared,  that  the  iunrtgei:;eea,  may  at  any 

time  or  times  after  the  «aid day  of iieiit  (ii),  without  any        ^, 

farther  content  on  the  part  of  the  mortgagor,  sell  the  snid  premises,  -  - 
or  any  of  them  or  any  part  thereof,  either  together  or  in  parcels,  ' "'" 
and  either  by  public  auction  or  private  contract,  AND  may  execute 
and  ilo  all  such  assurances  and  things  for  etfectuatiiig  any  such  sale 
iM  (hey  shall  think  fit  :  Provided  NEVEBTHEiXgS  that  the  mort- 
fiagees  shall  not  eiecute  the  power  of  sale  hereinbefore  contained, 
uEtil  they  shall  have  given  to  the  mort;."iLgor,  oi'  left  on  some  part 
of  tbe  Bald  premises  (ft),  a  notice  in  writing  to  ])ay  off  the  monies 
for  the  time  beinc  owing  on  the  security  of  iliese  pi-esents,  and 
(iefault  shall  have  been  made  in  such  payment  for  sis  calendar 
months  after  giving  or  leaving  such  notice,  or  until  the  whole  or 
pan  of  some  half-yearly  payment  of  interest  shall  have  become  in 
urear  for  three  calendar  niontliK  (c) :  Provided  ai,80,  that  upon 
any  sale  pnqiorting  to  bo  made  in  pursuance  of  the  aforesaid  power, 
no  purchaser  shall  be  bound  to  inquire  whether  either  (d)  of  tlie 
cases  mentioned  in  the  clause  lastly  hereinbefore  contained  has 
happened,  nor  vbether  any  money  remains  upon  the  security  of 
ttiae  preseats,  nor  as  to  the  ]>ropriety  oi  regularity  of  such  sale  ; 
3iid  notwithstanding  any  iinjiropriety  or  irregularity  whatsoever  in 
unr  9ocb  sale  the  same  ahall,  bh  regards  a  purchaser,  be  deemed  to 
lie  within  the  aforesaid  power,  and  be  valid  accordingly.  And  it 
IS  HEREBY  declared,  that  the  receipt  of  the  mortgagees  for  the 
puichaae-monies  of  the  premises  sold,  or  any  part  thereof,  shall 
effectually  discharge  the  purchaser  or  purcbaaei-s  thertlrom,  and 
from  being  concerned  to  see  to  the  npplication  thereof;  AMD  that 
th«  mortgagees  nhall,  out  of  the  monies  arising  out  of  any  sale  in 
pimoanL-e  of  the  aforesaid  power,  in  the  first  place,  thereout  pay 
the  eijienses  incurred  on  such  sale  or  otherwise'  in  relation  to  the 
premises  ;  And,  in  the  next  place,  apply  such  monies  in  or  towards 
uttsbction  of  the  monies  for  the  time  being  oiving  on  the  security 
of  these  presents,  and  then  pay  the  surplus  (if  any)  of  the  monies 
to  vise  from  such  sale  unto  the  mortgagor,  his  beii-H,  or  assigns  (e) ; 

(ij  The  day  fnr  payment  of  the  principal  sum. 

{']  Or  "at  Im  laxt  known  place  of  abode  in  England." 

(f)  Add,  if  required,  "  or  until  default  shall  have  been  made,  in  per- 
fiinuance  or  observance  of  some  or  one  of  the  covenants  liercinbefore 
contained  in  relation  to  the  insurance  and  repair  of  the  said  premises 

add  otherwise.''      And  see  lupra,  p.  2'29,  n.  {a). 

{•I)  Sabstitote  "  any"  if  the  clause  in  the  last  precediug  Dot«  i»  inserted. 

{ej  Or  *'  his  executors,  administrators,  or  assigns,''  or  "  his 
executors,  adminietratorn,  or  assigns  as  iici'sonal  e'^tntc,"  as  the  case 
may  require.    See  not«  (A)  on  p.  "Jol,  in/in. 
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XLIX. 

Deed  of  Statutory  Mortgage  (a). 


This  INDENTUKE,  made  by  way  of  statutoiy  mort- 

gage,  the day  of ,  18 — ,  between  A.,  of,  &c.,  ol 

the  one  part,  and  M.,  of,  &c.,  of  the  other  part,  wn* 

nesseth,  that,  in  consideration  of  the  sum  of  i* no 

paid  to  A.  by  M.,  of  which  sum  A.  hereby  aeknowl< 
the  receipt,  A.,  as  mortgagor  and  as  beneficial  owni 
hereby  conveys  to  M.  all  that,  &c.  (b).    To  hold  to 
to  the  use  of  M.  in  fee  simple  (c),  for  securing  paymi 

on  the day  of ,  18 — ,  of  the  principal  suin 

M as  the  mortgage-money  with  interest  thereon 

the  rate  of  M —  per  cent,  per  annum.     In  witness,  &c. 

AND  thut  the  aforesaid  power  of  sale  and  other  powers  may 
exercised  by  any  person  or  persons  for  the  time  being  entitled 
receive  and  give  a  discharge  for  the  monies  then  owing  on 
.security  of  these  presents.  Provided  always,  that  the  moi 
or  any  of  them,  shall  not  be  answerable  for  any  involuntary  losaei 
which  may  happen  in  the  execution  of  the  aforesaid  power  anl 
trusts,  or  any  of  them." 

(a)  See  the  Conv.  Act,  1881  (App.  IV.,  infra),  sects.  26-29. 

(b)  For  freehold  parcels  see  pp.  123,  126,  *«7>ra,  and  for  leasehold 
parcels  p.  241,  ivfra. 

(c)  If  leasehold,  omit  the  woi-ds,  **  and  to  the  USe  of  "  and  insert 
instead  of  **  in  fee  simple,"  the  words  ''his  executors, 
administrators,  and  assigns  for  the  residue  of  the  said 
term  of years,  except  the  last  day  thereof."    And 

compare  Precedents  LI II,  and  LIV.,  infra,  and  the  notes  to  theej 
Precedents  respectively.  | 
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UoBTaAOE  in  Feb  for  an  Aggregate  Sum  consisting  of 
Prior  Moetoage  Debts  trausfcryed  to  Mortf/afieen 
and  Further  Advance. 

This  indenture,  made,  Ac,  bbtweek  A.,  of,  &c.         '"^''- 

[mortffagor]  (hereinafter  called  the  mortgagor),  of  the  one 

part,  and  B.,  of,  <fce.,  C,  of,  &c.,  and  D.,  of,  &c.  [vwri- 

tjafiees]   (hereafter  called  the  mortgagees),  of  the  other 

part :  Whereas  the  mortgagor  is  entitled  to  the  heredita-   Recituls: 

ments  described  in  the  first  schedule  hereto  for  an  estate  —of  title  «f 

of  inheritance  in  fee  simple  in  possession,  subject  only  to  ™bi«t*t)l^ 

the  several  principal  sums  secured  by  way  of  mortgage  incumbnimes ; 

and  further  charge  mentioned  in  the  second  schedule! 

hereto,  and  to  the  interest  thereon,  and  to  the  secmities 

for  the  same  respectively,  and  to  the  several  annual 

sums  and  incumbrances  mentioned  in  the  third  schedule 

hereto ;   Axd   ^^'HEREAs  the  said  several  principal  sums  _<,f  prjnr 

mentioned  in  the  said  second  schedule  are  all  vested  in  v^toHiI*"'^' 

and  owing  to  the  mortgagees  on  a  joint  account  and  all  mortgngei:;' : 

interest  for  the  same  has  been  paid  donn  to  the  date  of 

these  presents,  and  the  legal  estate  in  fee  simple  in  the 

baid  hereditaments  is  vested  in  the  mortgagees,  as  such 

mortgagees  as  aforesaid,  subject   to  the   said  several 

annual  sums  and  incumbrances  mentioned  in  the  said 

third    schedule ;    And   whereas   the    mortgagees  have  —ofjigreeniptit 

agreed  out  of   monies   belonging  to   them   on   a  joint  f"''''"^'"''' 

account  to  lend  to  the  mortgagor  the  further  sum  of 

£ ,  upon  having  the  repayment  of  the  same  and  of 

the  said  several  principal  sums  mentioned  in  the  said 
second  schedule,  and  making  altogether  the  aggregate 

Bum  of  M ,  with  interest  for  the  same  after  the  rate 

hereinafter  mentioned,  secured  and  further  secured 
respectively  by  these  presents  in  manner  hereinafter 
appearing :     NotiV  this  indenture  witnesseth,  that,  in  Witni^-ctli. 
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pursuance  of  the  said  agreement,  and  in  consideration 
of  the  said  several  sums  mentioned  in  tlie  said  second 
schedule  hereto  being  owing  to  the  mortgagees  as  afore- 
said, and  of  the  sum  of  £ to  the  mortgagor  now  paid 

by  the  mortgagees  (the  receipt  whereof  the  mortgagor 
doth  hereby  acknowledge).  He  the  mortgagor  as  bene- 
ficial OWNER  doth  hereby  gi*ant  and  confinn  unto  the 
mortgagees,  their  heirs  and  assigns,  All  and  singular 
the  manors  or  lordships,  rectory,  markets,  market-houses, 
tolls,  dues,  payments,  ferry,  messuages,  lands,  tenements, 
rights,  royalties,  franchises,  libei-ties,  privileges,  and 
hereditaments,  the  particulars  whereof  are  specified  in 
the  said  first  schedule  hereto.  And  all  and  singular  other 
the  lands,  tenements,  and  hereditaments  (if  any)  of  him 
the  mortgagor,  situate,  arising  (a),  or  being  in  any  of 
the  parishes  or  places  mentioned  in  the  same  schedule, 
or  any  parish  or  place  near  or  adjacent  thereto.  To  hold 
the  premises  unto  and  To  the  use  of  the  mortgagees, 
their  heii's  and  assigns,  subject  to  the  several  principal 
sums  mentioned  in  the  said  second  schedule  hereto,  and 
the  interest  henceforth  to  grow  due  for  the  same,  and  the 
securities  for  the  same  respectively,  and  to  the  said 
annual  sums  and  incumbrances  mentioned  in  the  said 
third  schedule  hereto,  and  the  remedies  and  securities 
for  the  same  resj^ectively.     Provided  always  that,  if  the 

mortgagor  shall  pay  to  the  mortgagees,  on  the day 

of next,  the  sum  of  £' (being  the  aggregate  of 

the  said  sums  mentioned  in  the  said  second  schedule 

hereto,  and  of  the  said  sum  of  £ so  advanced  as 

aforesaid),  with  interest  for  the  same  in  the  meantime  at 
the  rate  of  A' —  per  cent,  per  annum,  then  the  mort- 
gagees shall,  at  any  time  thereafter,  upon  the  request  and 
at  the  cost  of  the  mortgagor,  reconvey  the  said  premises 
unto  the  mortgagor,  his  heirs  or  assigns,  or  as  he  or  they 

(rt)  As  to  the  importance  of  this  word  when  incorporeal  here- 
tlitaments  are  meant  to  be  included,  see  Cromjifon  v.  Jarratt^  30  Ch. 
D.  21)8  ;  Re  Hodgson,  [1898]  2  Ch.  r>4r). 
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shall  direct,  freed  and  discharged  from  the  said  several 
principal  sums  mentioned  in  the  said  second  schedule  and 
all  interest  for  the  same,  and  the  entire  principal  money 
and  interest  intended  to  be  hereby  secured,  but  subject  to 
such  of  the  said  aimual  sums  and  incumbrances  men- 
tioned in  the  said  third  schedule  (if  any)  as  shall  for  the 
time  being  be  subsisting  or  capable  of  taking  effect,  and 
the  remedies  and  securities  for  the  same  respectively. 
[Covt^ant  for  payment  of  af/grcffatc  debt  with  interest,  and 
fif  interest  in  default,  supra,  p.  231.]  And  it  is  hereby 
declared,  that  any  sale  under  the  power  of  sale  herein  by 
statute  implied  may,  if  made  discharged  from  all  or  any 
of  the  said  annual  sums  and  incumbrances  mentioned  in 
the  said  third  schedule  or  any  part  or  parts  thereof 
respectively,  be  so  made  either  upon  the  terms  of  the 
same  or  any  of  them,  or  any  part  or  parts  thereof 
respectively  being  purchased  ot  discharged  out  of  the 
purchase  monies  of  the  hereditaments  sold,  or  of  any 
Government  or  other  annuity  or  annuities  being  pur- 
chased out  of  such  purchase  monies  by  way  of  substitution 
for,  or  indemnity  against,  the  said  annual  sums  or  any 
of  them,  or  any  part  or  parts  thereof  respectively,  or 
upon  any  other  terms  of  indemnity  against  the  said 
annual  sums  and  incumbrances,  or  anv  of  them,  or  anv 
part  or  parts  thereof  respectively,  and  generally  upon 
any  tenns  respecting  the  same,  which  the  mortgagees 
shall  think  fit ;  and  with  power  for  them  to  execute  and 
do  all  assurances  and  things  they  shall  think  fit  for 
effectuating  such  terms  and  purposes  or  any  of  them  ; 
[Moi'tfjagces  not  to  be  liable  for  involuntary  losses,  supra, 
p.  232]:  Provided  always,  and  it  is  hereby  declared, 
that  these  presents,  or  anything  herein  contained,  shall 
not  in  anywise  preclude  the  mortgagees  from  exercising 
any  power  of  sale,  or  other  power  or  right,  which,  under 

(«)  This  clause  would  seUlom  he  i^cinired  if  the  incumbrances 
consisted  of  gro^  sums  only.  Se(^  the  Conv.  Act,  1881  (App.  IV., 
J«/rri\  a.  21. 
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Schedule. 


or  by  virtue  of  any  of  the  indentures  or  securities 
tioned  or  referred  to  in  the  said  second  schedule,  mi 
have  been  exercised  if  these  presents  had  not  been 
and  executed  (a),  [Clause  modifying  aect.  18  of  the  d 
Act^    1881,  nt  sapray  p.  232  (b),  Interpretation   Ch 
p.  232].     In  witness,  &c. 

THE  FIRST  SCHEDULE  above  refeiTed  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

THE  THIRD  SCHEDULE  above  referred  to. 
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Covenant  to 
surrender 
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subject  to  a 
condition  for 
making  void 
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LI. 

Mortgage  of  Copyholds. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of, 
[vwrtgagor]  (hereinafter  called  the  mortgagor) ,  of  the 
part,  and  B.,  of,  &c.  [mortgagee]  (hereinafter  called 
mortgagee),  of  the  other  part,  witnesseth,  that  in  cc 

sideration  of  Jl this  day  paid  to  the  mortgagor 

the  mortgagee  (the  receipt  whereof  the  mortgagor  d< 
hereby  acknowledge),  he  the  mortgagor  as  bbnefici 
OWNER  doth  hereby  covenant  with  the  mortgagee  [an 
nant  to  Hurrender  copyholds ,  supra,  p.  167],  to  the  l*sb] 
the  mortgagee,  his  heirs  and  assigns,  according  to 
custom  of  the  said  manor,  by  and  under  the  accustoi 
rents,  fines,  suits,  and  sei*vices,  and  subject  to  a  conditi] 
for  making  void  the  said  surrender,  if  the  mortgagor 

(a)  The  priority  of,  aiid  powers  given  by,  the  transferred  mc 
gages,  should,  as  a  rule,  be  preserved. 

(6)  This  clause,  or  else  an  express  provision  that  the  powers 
be  exercised  with  or  without  consent,  should  always  be  inserted] 
a  mortgage  of  this  description.  No  doubt  the  effect  of  such  a 
as  this  would  be  to  discharge  a  surety  for  any  of  the  debts  assi^. 
and  to  release  any  securities  given  by  the  surety.  See  HcHto^ 
Buiikenliam,  [1801]  1  Q.  B.  278  ;  Bolton  v.  ^dmon,  [1891]  2  Ch.  48.^ 
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lay  unto  the  mortgagee  the  sum  of  i* [the  jyrincipal] 

irith  interest  for  the  same  in  the  meantime  at  the  rate  of 


I— percent,  per  annum,  on  the 


day  of 


next  (a). 


Ikd  further,  that  the  said  premises  hereinbefore 
lovenanted  to  be  surrendered   shall  henceforth  stand 

charged  with  the  payment  of  the  said  sum  of  £ and 

bterest  (6).  [Covenant  for  payment  of  pr'mclpal  and 
b/^ert,  and  of  interest  in  default,  supra,  p.  226 ;  Intcrpre- 
Mm  Clame,  p.  221.]     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


Precedbnt 
LI. 


OF   COPY- 
HOLDS. 


LII. 

I 

Conditional  Surrender  pursuant  to  the  Covenant  in  the 
'  la^t  Precedent  (r). 


AXOR    OF 
the  county  of- 


-  )  BE   IT  REMEMBERED,  that 
-,  ]  on  the day  of ,  18 — , 


.,  of,  A'c.  [mortga{for\  a  customary  tenant  of  the  said 
lor,  came  before ,  gentleman,  deputy  steward  of 

(a)  Six  months  from  date.     See  m^a,  p.  167,  n.  {d).     It  has  now 

decided  that  a  covenant  to  surrender  copyholds  by  way  of 

tgaj^  will  entitle  the  mortgagee  to  a  vesting  order  in  case  the 

T  refnaee  to  surrender  accordingly.     Re  Croxces  Mortgage, 

B.  13  Eq.  26.    It  is  considered  that,  regard  being  had  to  this 

and  to  the  decisions  in  Re  Cuming,  L.  R.  5  Ch,  72,  and 

^(Hjuni,  [1892]  1  Ch.  236  (see  also  Re  Colling,  32  Ch.  D.  333  ; 

A  J(mm  <L'  Co.'s  Mortgage  TruMs,  W.    N.   1888,  p.  217),  the 

ition  of  trust  mentioned  in  the  above  note  may  safely  be 

with  in  mortgages  and  settlements,  as  well  as  in  convey- 

CHX^  tnd  snch  declaration  lias  accordingly  been  omitted.  A  clause 
«B  p.  227,  with  respect  to  the  mortgagor's  leasing  powers,  may 
« idded  il  desired.  A  demise  of  copyholds  (it  should  be  observed) 
iMrbe  made  with  the  licence  of  the  lord. 

(i)  It  boB  been  suggested  that  a  simple  covenant  to  surrender  by 
*iy  of  mortRage  may  not  create  a  mortgage  or  charge  by  deed  so 
•itoRoder  the  statutory  power  of  sale  exercisable. 

W  The  legal  assuiancefl  of  copyholds  are  usually  prepared  by  the 
****r1  <rf  the  manor. 


t 


PUKCEIIEXT 

LII. 


( ONDITIONAL 
SURRENDER. 


240 


MORTGAGES. 


PitECEUEXT     the  said  manor,  and  in  consideration  of  i*- 

LII. 


to 


the  said  A.  this  day  paid  by  B.,  of,  &c.  [mot-tgagee], 
CONDITIONAL   Jn  Dursuance  of  a  covenant  contained  in  an  indents 

dated  the day  of ,  and  expressed  to  be 

between  the  said  A.  of  the  one  part,  and  the  said  B. 
the  other  part,  did  out  of  Court  surrender  by  the 
into  the  hands  of  the  lord  of  the  said  manor,  by 
hands  and  acceptance  of  the  said  steward.  All  th( 
[parcels   an  in   the   mortgage   decd\   Together   with 
buildings,   fixtures,  rights,  easements,  advantages, 
appurtenances    whatsoever   to    the   said  hereditamc 
appertaining  or  with  the  same  held  or  enjoyed  or  reput 
as  part  thereof  or  appurtenant  thereto.  To  the  use 
the  said  B.,  his  heirs  and  assigns,  for  ever,  to  be  hold] 
at  the  will  of  the  lord,  and  by  and  under  the  rents,  fine 
suits,  and  services  therefor  due,  and  of  right  accustom< 
Subject  to  this  condition,  that  if  the  said  A.,  his  heii 
executors,  administrators,  or  assigns,  shall  pay  unto 
said  B.,  his  executors,  administrators,  or  assigns,  the  si 

of  £ [the  principal],  with  interest  for  the  same  in 

meantime,  at  the  rate  of  M —  per  cent,  per  annum, 

the  day  of next  (a),  then  this  surrender  is 

be  void. 

THE  SCHEDULE  referred  to  in  the  above- writ! 
Surrender. 


PllEC  F.1»KNT 
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LHI. 

Mortgage   of  Leaseholds  (^),    nith  a  Covenant  to 

Insure. 

This  indenture,  made,  &c.,  between  A.,  of,  Ac, 
[inortgagor]  (hereinafter  called  the  mortgagor),  of  the  od« 

(a)  The  day  of  jiayment  named  in  the  niorti^age  deed. 

(b)  A  mortgage  of  leaseholds  is  generally  made  by  demise,  t»\ 
avoid  suhjecting  the  moitgagee  to  the  rents  and  covenants,  if  t}ief\ 
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part,  and  B,,  of,  &c.  jnortffagei:] ,  (hereinafter  called  the  Phfcbhent 

mortgagee),  of  the  other  part.     Whereas,  Ac.  [recite  the  '_ " 

leau,  and  its  liavinff  become  vetted  in  the  •>nortgagw,  ut      "'  i^*"- 

twpra,  pp.  177,  178] .     And  whereas  the  mortgagee  has  — ' 

^reed  to  lend  to  the  mortgagor  the  sum  of  £, ,  upon  |^^  "' 

having  the  repayment  thereof,  with  interest,  as  herein-  _ of aprecuK  nt 

after  meotioned,  secured  in  manner  hereinafter  appear-  '"^  mortg^c. 

ing.      Now  THIS  rNDBNTURB  WTTNESSBTH,  that  in  pursuance    Witn«>»eUi. 

of  the  said  agreement,  and  in  consideration  of  £ to 

the  mortgagor  this  day  paid  b;  the  mortgagee  (the  receipt 
thereof  the  mortgagor  doth  hereby  acknowledge),  he  the 
mortgagor,  as  beneficial  owner  (a)  doth  hereby  demise  Demiw. 

imto  the  mortgagee,  all  thosb  the  said hereditaments  VsnxV. 

and  premiseB  by  the  said  indenture  of  the day  of 

expressed  to  be  demised  (b),  to  hold  the  premises  asbendnm. 

are  banlenaonie.  See  Davidson's  Prec.  Conv.,  4th  ed.  vol.  ii. 
pL  JL  p.  117,  tt  tq.  In  dehveiing  the  jud;;nient  of  the  Court  in 
Rt  Firdey,  mentioned  p.  182,  twpra.  Lord  Justice  Lindley  appear* 
lo  havt  suggeBted  that  the  decision  in  that  case  might  affect  the 
pnctiee  of  taking  mortgages  of  leanefaoldB  bj  sob-demise.  It  wbh 
■Miuned  in  that  case  that  the  term  (thouKta  a  truit  estate)  had 
*Mt«d  in  the  trustee  in  bankruptcy  of  the  mortgagor,  and  that  the 
diiclaimer  hj  the  trustee  was  effectual,  and  both  theae  asBDrnptions 
we  at  least  open  to  question.  But  even  if  these  assumptions  be 
adopted  snd  the  decision  be  accepted,  it  does  not  follow  that  a 
laortgage  of  a  term  aught  to  be  taken  by  assignment.  A  mort^t^^e 
\ij  demise,  under  a  deed  containing  the  usual  trust  of  the  nominal 
MKniou,  can  at  any  time  procure  the  term  to  be  vested  in  himself 
or  in  a  trustee  for  hinuelf.  lie  has  the  power,  therefore,  of  pre- 
TentiDg  a  dieeUimei'  of  the  term.  If,  for  that  purpose,  he  should 
require  and  accept  au  assignment,  he  may  be  in  the  same  position 
u  if  the  mortgage  had  originally  been  made  by  assignment,  but 
tbtre  seems  to  he  no  reason  why  he  should  allow  himself  to  be  placed 
in  that  position  nnless  or  until  he  is  obliged  to  do  so.  In  the 
pment  state  of  the  authorities  it  would  (the  present  Editors  think) 
be  rash  to  depart  from  the  practice  in  this  respect  hitherto  adopted 
ai  regards  mortgages  of  the  above  description. 

(d)  See  as  to  the  covenants  implieil  by  virtue  of  these  words  the 
C'«nv.  Act,  1881  (App.  IV.,  iti^-o),  s.  7  (1),  (C)  and  (D). 

(6)  See  fupro,  p.  179,  n.  (a),  snd  the  Conv.  Act,  1881,  s.  6.  The 
Estate  Clause  [as  to  which  see  the  same  Act,  sect.  63),  was  never 
D.C.P.  16 
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unto  the  mortgagee,  for  the  residue  of  the  aaid  term 

years,  except  the  laist  day  thereof :  Pro^idbd  ai.w& 

that  if  the  mortgagor  shall  pay  to  the  mortgagee,  on  1 

—day  of next,  the  BUm  of  £ —  -[the  principal'\,  w. 

intereBt  for  the  same  in  the  meantime  at  the  rate  of  Jr< 
per  cent,  per  annum,  then  the  mortgagee  nill  at  any  tii 
thereafter,  upon  the  request  and  at  the  cost  of  the  mo 
gagor,  surrender  the  said  premises  unto  the  mori 
his  executoiB,  administrators  or  asBigOB.  And  it 
HEREBY  AGREED  thut  the  mortgagor  shall  henceforth  sta 
poBBessed  of  the  said  last  day  of  the  said  term  of  — ■ 
years  in  the  said  premises,  in  trust  for  the  morl 
and  to  he  disposed  of  as  he  shall  direct,  but  snbject  I 
the  same  equity  of  redemption  as  may  for  the  time  beii 
be  subBisting  in  the  said  premises  by  virtue  of  the 
lastly  hereinbefore  contained  (o)  [and  with  power  for  tl 
mortgagor  to  remove,  iif  nupra,  p.  224,  n.}.     And  d 

inserted  in  a  demi«e,  as  a  deniisr  purports  to  pass  only  part  oft 
lessor's  interest 

(a)  This  declaration  of  trust  is  inserted  in  lieu  of  the 
ileclerotion  of  trust  in  favour  of  a  pun^haeer  after  gale,  which : 
Mtme  former  editions  formed  part  of  the  power  of  sale,  and 
is  belie\'ed  to  have  become  obaolete.  The  object  of  the  pieM 
declaratian  is  to  pKclude  any  possible  inconvenience  from 
claimer  of  the  original  lease  by  a  trustee  in  liankruptcy  (see  n.  ( 
p.  181,  supra),  it  being  considered  that  this  eipress  tnut  sboi 
prevent  any  such  disclaimer.  The  d«laration  in  the  text  ■ 
<iriginal)7  adapted  from  the  lii'st  edition  of  the  Coinpeitdinn 
Precedents  in  Conveyancing,  by  Messrs.  Key  and  Elphinstoue,  wl 
must  now  be  regarded  as  the  leading  work  on  modem  con' 
ancing,  and  of  which  the  sixth  edition  is  in  course  of  publicatM 
And  see  eupra,  p.  240,  n.  (6). 

The  declaration  of  trust  for  a  purchaser  after  sale,  formal 
t^nerully  inserted  iii  mortgagee  of  leaseholds  by  demise. 
first  adi)pted,  in  preference  to  an  absolute  declaration  of 
for  the  mortgagee,  because  the  decisions  in  Lvau  v.  Conerfu 
3  Brown  C.  C.  166,  1  Ves.  Jun.  S!35,  and  8  Simon,  499,  and 
FligU  V.  ISentUy,  T  Simon,  149,  bad  suggested  that  such 
absolute  trust  might  render  the  mortgagee  liable  Ut  the  leseor  i 
respect  of  the  rent  and  ciivcnants  in  the  lease.  But  it  is  » 
clearly   settled   (see   Moora   v.    Ckoal,   8   Simon,   608 ;    n''aUen 
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mortgagor  doth  hereby  irrevocably  (a)  appoint  the  mort- 
gagee to  be  the  attorney  of  the  mortgagor  in  his  name        ''"^' 
and  on  his  behalf  and  as  hiB  act  and  deed  to  sign,  aeal,      •"  '■■**■- 
deliver  and  otherwise    perfect   every  or  any  deed  of     —        -- 

assignment  of  the  said  term  of years  which  may  rermira!"""" 

be  desired  by  the  mortgagee  m  order  to  vest  in  him,  or 
in  any  person  or  persons  in  trust  for  him  subject  as 
aforesaid,  or  in  any  purchaser  of  the  said  premises  or 
any  part  thereof,  the  whole  residue  of  the  same  term 
[Ciivtinant  /or  payment  of  prindjHd  aiul  interest,  and  of 
interifiit  after  elefault,  giipra,  p.  226].  And  THB  mortoaqor  rovenant  to 
doth  hereby  covenant  with  the  mortgagee,  that  he  the  p^miaM  in 
mortgagor,  will,  so  long  as  any  money  shall  remain  on  wp««and  . 
the  present  security,  keep  all  the  said  messuages  and  Sk-. 
buildings  [in  perfect  repah,  and]  insured  against  loss  or 
damage  by  fire  in  the  sum  £^—  at  the  least,  and  will 
pay  all  premiums  and  sums  of  money  necessary  for  such 
purpose  on  the  first  day  on  which  the  same  respectively 
ought  to  be  i>aid,  and  will,  on  demand,  produce  to  the 
mortgagee  the  policy  or  policies  of  such  insurance,  and  the 
receipt  for  every  such  payment :  And  also,  that  if  default  — ^"t.  ;'i 


insured,  it  shall  be  lawful  for  the  mortgagee  to  [enter  and  ' 
pat  into  and  keep  in  perfect  repair  the  said  premises  or  [ 
(as  the  case  may  require)  to]  insure,  and  keep  insured,  the 
same  in  any  sum  not  exceeding  J: ,  and  that  the  mort- 
gagor will,  on  demand,  repay  to  the  mortgagee  all  monies 
«xpended  for  any  such  purpose  by  him,  with  interest 
thereon  at  the  rate  aforesaid,  from  the  time  of  the 
same  respectively  having  been  expended,  and  that,  until 
such  repayment,  the  same  shall  be  a  charge  upon  the 
said  premises  hereinbefore  demised  (fr).  [Mortgagee' i< 
Tkt  Northern  Mining  Company,  5  De  G.  M.  &  G.  (129  ;  uid  Cox  v. 
BiAop,  8  De  O.  M.  &  0.  815),  that  no  suck  liabiUty  attaches  la  a 
loertlj  eqaitalile  nwnerHhip  of  1ea»clio1de.  See,  nlsn,  Re  G.' 
34  Q.  R  D.  %n. 

(o)  See  ihe  Conr.  Act,  16H2  (App.  V,,  infra),  ».  8. 

{h)  See    }!r<Mkt   v.     Storu,   33   L.   J.    (Jb.    i51,   and   iidlawij   v. 
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PRBCBDENT 
'       LIII. 


OF   LBASE- 
HOLDS. 


indemnity  clause,  supra,  p.  227,  and  clauses  if  desired  (u  4 
leasing,  ut  supi'a,  p.  227.  Interpretation  Clause,  p.  22t 
In  witness,  &c. 


Precedent 
LIV. 


OP   LEASE- 
HOLDS. 


Partii's. 


Witnesseth. 
Consideration. 

Demise. 

Parcels. 

Refei*euce  to 
lease. 


Habendum. 


LIV. 

Mortgage  of  Leaseholds,  the  Lease  not  being  recti 
Provisions  for  Eeduction  of  Bate   of  Interest 
punctual  payment ,  and  for  Continuance  o/*Loan. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of, 
[mcyrtgagor'],  (hereinafter  called  the  mortgagor),  of  the 
part,  and  B.,  of,  &c.  [mortgagee],  (hereinafter  called 
mortgagee),  of  the  other  part,  Witnesseth,  that,  in 

sideration  of  £ ,  this  day  paid  to  the  mortgagor  byl 

mortgagee  (the  receipt  whereof  the  mortgagor  doth  hei 
acknowledge)  the  mortgagor  as  beneficial  owner  dl 
hereby  demise  unto  the  mortgagee,  All  that  messi 
&c.  [parcels  as  in  the  Z^o^^],  all  which  said  messaage 
other  hereditaments  were  by  an  indenture  of  lease  dai 

the day  of ,  and  made  between  [parties]  dei 

to  the  mortgagor,  for  the  term  of years  from  the 

day  of ,  at  the  yearly  rent  of  £ ,  and  subjectj 

covenants  by  the  lessee  therein  contained.  To  hold 
said  premises  unto  the  mortgagee  for  the  residue  of 

said  term  of years,  except  the  last  day  th< 

Provided  always,    &c.   [j^roi-iso  for  redemption, 
p.  242  ;  declaration  oftnist  of  last  day  of  term,  and 

Brickenden,  2  Jo.  &  H.   137,  as  to  the  latter  part  of  this  cove 
The  Coiiv.  Act,    1881  (App.  IV.,  infra),  s.   19  (see  also  sect 
supplies  a  power   for  the  mortgage  to   insure,  and  charges 
premiums  on  the  mortgaged  property,  which  renders  the  covi 
by  the  mortgagor  to  insure  of  little  importance,  and  as  a  ral 
may   be   omitted   with   safety.      The  statutory  power  to  inj 
implied  in  all  mortgages  unless  negatived  expressly  or  by  im] 
tion.      If  repairs  are  included  in  the  covenant  an  addition  si 
be  made  to  the  stamp  for  the  purpose  of  covering  the  amount] 
any  possible  expenses  of  repairs.      Clauses  as  to  lea^^ing  and 
solidation  may  be  added  if  desired,  see  n.  (6),  p.  227,  supra. 
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if  attorney,  supra,  pp.  242,  243  (a) ;  covenant  for  payment 
f  principal  and  interest,  and  of  interest  after  default, 
Ipipra,  p.  226].  Provided  always,  that  if  the  mortgagor 
jhall  regularly  and  continuously  on,  or  within  thirty  days 

^t  after,  every day  of and day  of , 

long  as  the  said  sum  of  £ [the  piincipaX],  or  any 

thereof,  shall  remain  unpaid,  pay  to  the  mortgagee 
rest  for  the  principal  sum  so  remaining  unpaid  at  the 
Ite  of  £ —  per   cent,   per  annum   [the  redttced  rate], 
ID  ALSO  shall  perform  and  observe  all  the  covenants 
the  part  of  the  mortgagor  respectively  herein   by 
itnte  impUed  and  hereinafter  contained  (b)  ],  the  mort- 
shall  accept  interest  for  the  same  principal  sum, 
the  rate  last  aforesaid,  so  long  as  and  for  every  half- 
for  which   such   interest  shall  continue  to  be  so 
irly  paid  to  him  within  the  time  aforesaid.     Fro- 
»KD  also,  that,  if  the  mortgagor  shall  regularly  and 
monsly  on,  or  within  thirty  days  next  after,  every 

day  of and day  of ,  until  the day 

-,  18 — ,  pay  to  the  mortgagee,  interest  for  the  said 

(•)  See  p.  242,  suprct,  n.  (a),  as  to  this  declaration  of  trust. 
(^)  It  ia  thought  by  many  that  the  words  in  square  brackets  should 
»W  inserted  in  a  provision  of  this  description.  And  see  n.  (6),  p.  246, 
The  following  addition  may  be  made  to  the  clause  when 
and  also,  mutatis  mutandis,  to  the  next  following  clause  : 

"PaonDBD  ALWAYS  that  if  any  proceeding  or  action  shall 

taken  by  or  on  behalf  of  any  person  interested  under 

ty  of  the  prior  mortgages  and  charges  aforesaid,  for 

purpose  of  exercising  or  enforcing  over  or  against  the 

comprised  in  this  security  or  any  part  of  the 

premises,  any  of  the  powers  or  •  remedies  thereby 

Jtively  given  or  created,  or  of  recovering  against  or 

die  same  premises  or  any  part  thereof  any  of  the 

sipal  monies  or  interest  thereby  respectively  secured, 

&nd  m  such  case  the  provision  lastly  hereinbefore 

itamed  for  the  reduction  of  the  rate  of  interest  [con- 

luance  of  the  loan]  shall  cease  to  have  any  operation." 


Prbcedbnt 
LIV. 


OF   LEABB- 
HOLDS. 

ProviBO  for 
reduction  of 
interest. 


Proyisofor 
continuance  of 
loan. 


Provision  for 
reduction  of 
interest  (or 
continuance  of 
loan)  not  to 
operate  if 
principal 
security 
enforced. 
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Precedent 
LIV. 


OF  LEASE- 
HOLDS. 


CovenAnt  to 
iosare  ajB;am8t 
loss  by  fire. 


sum  of  dt* [the  principal],  at  the  rate  of  A* —  per  o^t 

per  annum  (a),  down  to  the  same  half-yearly  days 
payment  respectively,  and  shall  perform  and  observe 
the  covenants  on  the  part  of  the  mortgagor  [respectivei] 
herein  by  statute  implied  [and  hereinafter  contained 

then  the  mortgagee  shall  not  before  the  said day 

,  18 — ,  call  in  the  same  sum,  or  any  part  tbei 

Provided  also,  that  the  mortgagor  shall  not  before 

said  day  of  ,  18 — ,  compel  the  mortgagee 

receive  the  said  sum  of  £ ,  or  any  part  thereof  ( 

And  the  mortgagor  doth  hereby  covenant  with 
mortgagee,  that  he  the  mortgagor,  will,  so  long  as 
money  shall  remain  on  the  present  security,  keep 
said  messuages  and  buildings  insured  against  loss 

damage  by  fire  in  the  sum  of  M at  the  least,  and 

pay  all  premiums  and  sums  of  money  necessary  for  si 
purpose,  on  the  first  day  on  which  the  same  respectii 
ought  to  be  paid,  and  will  on  demand  produce  to 
mortgagee,  the  policy  or  policies  of  such  insurance, 
the  receipt  for  every  such  payment  (d)  [mortgagee's  im 
nity  clattse,  supra,  p.  227.     Interpretation  clause,  p.  221 
In  witness,  &c. 


(a)  If  the  mortgage  coDtains,  as  in  the  text,  a  proviBo  for  redact 
of  interest,  this  rate  should  be  the  reduced  rate. 

(h)  Unless  the   mortgage   contains   covenants  by  the  moi 
for  insurance  against  fire  (as  here),  or  for  keeping  up  any  policyi 
life  assurance,  the  words  in  brackets  may  be  omitted. 

(c)  The  following  clause,  though  probably  unnecessary,  may 
added  here : — 

*'  Provided  always  that  for  the  purposes  of  theiwi 
of  sale  and  other  powers  in  these  presents  implied 

statute  the  said  sum  of  £ shall  be  deemed  to  becoi 

due  on  the  said  day  of next  [the  day  on  tchk 

it  is  covenanted  to  be  paid],^* 

{d)  See  supra,  p.  244,  n.,  and  compare  the  similar  covenant 
]).  243.      Clauses  as  to  leasing  and  consolidation  may  be  added 
desired,  see  miyrat  p.  227. 
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LV. 

HosTGAOE  of  FbeeholiDs  and  Copyholds,  with  Provision 
for  Payment  ly  Instalments. 

!HI8  indenture,  made,  &c.,  between  A.,  of,  &c. 

}Qr\  (hereinafter  called  the  mortgagor),  of  the 

part,  and  B.,  of,  &c.  [irKn-tgagee]  (hereinafter  called 

mortgagee),  of  the  other  part,  witnesseth,  that,  in 

inderation  of  £ ,  this  day  paid  to  the  mortgagor 

the  mortgagee  (the  receipt  whereof  the  mortgagor 

hereby  acknowledge),  he  the  mortgagor  as  bene- 

owNER  doth  hereby  grant  onto  the  mortgagee,  his 

and  assigns   [freehold  parceh,  supra,  p.  195],  to 

the  premises  unto  and  to  the  use  of  the  mort- 

^  his  heirs  and  assigns  :  Provided  always,  that,  if 

mortgagor  shall  pay  to  the  mortgagee  the  sum  of 

[the  principal],  with  interest  for  the  ^ame  in  the 

itime  at  the  rate  of  £ —  per  cent,  per  annum,  on  the 

day  of next,  then  the  mortgagee  will,  at  any 

thereafter,  upon  the  request  and  at  the  cost  of  the 

;or,  reconvey  the  premises  unto  the  mortgagor,  his 

or  assigns,  or  as  he  or  they  shall  direct.    And  this 

iTUSB  ALSO  WITNESSETH,  that  for  the  consideration 

kid,  he  the  mortgagor,  as  beneficial  owner,  doth 

covenant  vdth  the  mortgagee,  that  the  mortgagor, 

all  other  necessary  parties  (if  any),  will  forthwith 

kUy  surrender  into  the  hands  of  the  lord  of  the 

lor  of ,  in  the  county  of ,  according  to  the 

thereof  [parcels,  p.  196],  to  the  use  of  the  mort- 
his  heirs  and  assigns,  according  to  the  custom  of 
8aid  manor,  and  by  and  under  the  accustomed  rents, 
i  suits,  and  services,  and  subject  to  a  condition  for 
void  the  said  surrender  corresponding  with  the 
for  redemption  hereinbefore   contained.     And 
y  that  [premises  shall  stand  charged,  ut  supra, 
1-289.  Covenant  for  payment  of  principal  and  interest,  and 
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LV. 


OF  7BEEH0LDS 

AND 

COPYHOLDS. 

Parties. 

Witue»8eth. 

Consideration. 

Receipt. 

Conveyance  of 
freeholds. 

Habendum. 


Proviso  for 
redemption. 


Witnesseth, 
secondly. 

Covenant  to 
surrender 
copyholds  to 
the  use  of  tha 
mortgagee ; 
subject  to  a 
condition  for 
making  void 
the  surrender. 
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or  FKBBH0LD8 

AND 

COPYHOLDS. 

Proviflofor 
jiayment  by 
instalments. 


Power  to 
niortjnitror  to 
autieipute 
payments  (b). 


interest  after  defatdtj  sujyray  p.  226].     Peovided  alwii 
and  it  is  hereby  agreed,  that  if  the  mortgagor  shall 

to  the  mortgagee  the  said  sum  of  Jb* ,  with  intei 

for  the  same  at  the  rate  aforesaid,  to  be  computed 
the  date  of  these  presents,  by  the  instahnents  at 
times  and  in  manner  hereinafter  mentioned  (that  is 
say),  the  said  principal  sum  by  equal  yearly  instalnu 

of  £ each,  whereof  the  first  is  to  be  paid  on  the 

day  of next,  and  a  subsequent  instalment  is  to 

paid  on  every  subsequent  day  of ,   and 

interest  by  half-yearly  payments  on  every day 

and day  of ,  whereof  the  first  is  to 

made  on  the day  of next,  or  (as  to  each  sue 


payment  of  principal  and  interest)  shall  make  the 
within  thirty  days  after  the  day  so  appointed  for  paymc 
thereof  respectively,  and  if  the  mortgagor  shall  also  di 
observe  and  perform  the  covenants  herein  on  his 
by  statute  implied  (a),  then  the  mortgagee  shall  acoe] 

payment  of  the  said  sum  of  Jt ,  and  interest  by 

instalments  at  the  times  and  in  manner  aforesaid. 
viDED  ALWAYS  that  the  mortgagor  shall  be   at  libei 
at  any  time  or  times,  upon  giving  to  the   morl 
at  least  one  calendar  month's  notice  in  writing  of 
intention  so  to  do,,  to  pay  oflf  all  or  any  part  of  tl 
principal  money  for  the  time  being  owing  on  the  secorii 

of  these  presents,  so  that  not  less  than  JK be  so 

at  any  one  time,  and  that  upon  any  such  payment 
principal  the  interest  on  the  principal  sum  paid  off  doi 
to  the  time  of  such  payment  be  fully  paid,  and  that  an] 
such  partial  payment  by  anticipation  shall  not  interb 
with  the  payment  in  regular  course  of  the  instalments 
principal  subsequently  payable  pursuant  to  the  provisic 

(a)  Add,  if  the  mortgage  containB  covenants  by  the  mortgagee  fof 
insurance  or  otherwise  '*  and  hereinafter  contained."  And  fct 
also  and  compare  the  form,  p.  245,  supra,  n.  (6). 

(6)  This  is  not  a  necessary  part  of  the  agreement  for  payment 
by  instalments. 
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liCFeinbefore  contained,  but  shall  only  have  the  effect     Pkbcedbnt 

|at  accelerating  the  ultimate  payment  of  the  moneys         '_ 

Im&miDg  on  the  security  of  these  presents.     Provided  ^^  frbbholdb 
IlLWATs,  and  it  is  hereby  declared,  that  for  the  purposes    coptholbs. 
irf  the  power  of  sale  and  other  powers  in  these  presents 

ly  statute  implied  the  said  sum  of  £ {the  jjrincipal 

pm  Kcured)  shall   be  deemed  to  become  due  on  the 

Wd day  of  next,   [the  day  on    which  it  is 

potenanUd   to   be   paid.     Mortgagee's  indemnity   clause, 

I 

EC,   p.  227,   Interpretation  clause,   p.    221]  (a).     In 
rsss,  &c. 

THE  SCHEDULE  above  referred  to. 
Part  I.  Part  11. 

• 

(a)  The  claiuje  as  to  leasing  powers,  supra,  p.  227,  may  be  added 
m  desired.  The  following  is  a  power  enabling  the  mortgagor  to 
Meem  on  notice  : — 

"  Pbovided  always  that  it  shall  be  lawful  for  the  mort-  Power  to 
frgor,  on  giving  three  calendar  months'  written  notice  to  ^^^^  °" 
tte  mortgagee  of  the  desire  so  to  do,  and  on  payment  of 
tte  expenses  of  the  mortgagee  with  his  solicitors  and 
•onreyors  in  reference  to  such  notice  and  in  carrying  out 

ibe  same,  and  also  a  fee  of  Jt* to  the  mortgagee,  from 

time  to  time  or  at  any  time  to  redeem  any  part  or  parts 
^  all  of  the  premises  comprised  in  this  security,  provided 
tte  surveyor  to  the  mortgagee,  in  case  of  any  partial 
wdemption,  shall  report  that  the  amount  proposed  to  be 
'Vid  to  the  mortgagee  is  suflBcient,  regard  being  had 
-ttwell  to  the  property  proposed  to  be  redeemed  as  to  the 
Jw>perty  left  in  mortgage,  and  also  provided  that  the 
iDortgagee  shall  be  secured  in  respect  of  the  premises  pro- 
pped to  be  redeemed  against  any  use  of  the  same  by  the 
^■^ortgagor  which  would  be  detrimental  to  the  mortgagee, 
^  respect  of  the  remainder  of  the  proi>erty  included  in 
*W8  security." 


Ketild  ol 
mart^rugt;. 


LVT. 
Mortgage  of  Frbeholds  and  Leaseholdb. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c_ 
[moiiiiagor]  (liert^iiiafter  called  the  mortgagor),  of  thi 
one  part,  and  B.,  of,  Ac.  [mM-tgagee]  (hereinafter  calla^ 
the  mortgageel,  of  the  other  part.  Whereas,  &c.  [rfciti 
Ike  lease,  and  ilx  having  become  cested  in  the  morlgagori 
lit  mi-pra,  pji.  177,  178].     And  whereas  the  mortgage^ 

has  agreed  td  lend  the  mortgagor  the  sum   of  £ ^ 

upon  having  the  i-epayment  thereof,  with  intereBt,  li 
hereinafter  mcnLioaed,  secured  in  manner  hereinaftefl 
appearing.  Now  this  indenture  witnesseth,  th&t  ia 
pursuance  of  the  i^aid  agreement,  and  in  consideration  d 

.41 to  tlie  mortgagor,  this  day  paid  by  the  mortgagaj 

(the  receipt  whiieof  the  mortgagor  doth  hereby  acknowj 
ledge),  he  the  mortgagor,  as  beneficial  owner,  dolq 
hereby  grant  unto  the  mortgagee,  his  heirs  and  assigia 
[freehold  purefU.  supra,  p.  195],  to  HOLD  the  prenuBei 
i-NTo  and  TO  the  use  of  the  mortgagee,  his  heks  sai 
And  this  indenture  also  witnesseth,  thatJ 
in  further  pursuance  of  the  said  agreement,  and  for  thq 
consideration  aforesaid,  he  the  mortgagor,  as  rbneficuU 
dotli  }iei-eby  demise  unto  the  mortgagee  .ui 
THOSE hereilitaments  and  premises  by  the  said  inden- 
ture of  the  —     (hiy  of ,  expressed  to  be  demised, 

n'hich  s;)id  preniibes  are  delineated  in  the  said  plan  in 

the  margin  of  thi'^e  presents  and  therein  coloured (a),. 

?   ^aid   premises   unto   the   mortgagee,  b^ 

residue  of  the  said  tenu  of years,  except  U» 

day  thereof ;    Provided  always,  that  if  the  mort- 

shall   pay  unto  the  mortgagee   the   said  sum  of 

\e  2"''ii<''l'"^^]>  ^■'''h  interest  for  the  same  in  tb» 

e  at  tht  rate  of  M^-  per  cent,  per  annum,  on  Ihe 

{'i)  See  tupra,  p.  179,  n.  (a). 
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day  of next,  then  he  the  mortgagee  will,  at     i»mecei>ent 

1  vr 
iny  tune  thereafter,  upon  the  request  and  at  the  cost         i ; 

of  the  mortgagor,  reconvey  the  said  premises  herein-  "i*  i*mkeholi>s. 
before  granted  to  the  use  of  the  mortgagor,  his  heirs  and    lkahkholds. 
asdgDs  or  as  he  or  they  shall  direct,  and  surrender  the 
ttid  premises  hereinbefore  demised,  unto  the  mortgagor, 
luB  executors,  administrators,  or  assigns.    [Declaration  of 
trust  of  the  lest  day  of  the  term,  and  potcer  of  attorney ,  supra, 
pp.  242,  243,  referring  to  the  premises  as  "  the  said  lease- 
bold  premises  "  (a).     Covenant  for  payment  of  principal 
mi  interest^  and  of  interest  after  default y  p.  226.]    And,  by  Tmstn  of  sur- 
iBv  of  variation  of  the  provisions  of  the  Conveyancing  money^arislug 
d  Law  of  Property  Act,  1881,  as  to  the  power  of  sale  under  8tatut(»ry 

,         .  *  .  T  iKJwer  of  sale. 

eby  given  to  a  mortgagee,  It  is  hereby  declared 


i  the  mortgagee  shall  pay  such  residue  (if  any)  of  the 
Honeys  arising  farom  a  sale  under  the  aforesaid  powder  of 
Ae  said  freehold  and  leasehold  premises,  or  any  part 
[Biereof,  as  under  the  aforesaid  provisions  is  made  pay- 
iUe  to  the  person  entitled  to  the  mortgaged  property-, 
IT  aathorised  to  give  receipts  for  the  proceeds  of  the  sale 
ftereof,imto  the  mortgagor,  his  executors,  administrators, 
ir  assigns  (whose  receipt  shall  be  a  sufficient  discharge 
ht  the  same),  as  personal  estate  {h).  [Mortgagee's 
Indtmnify  clause,  supra,  p.  227  ;  Inteipretation  clause, 
^  221.]    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

{•;  See  as  to  this  declaration  of  trust,  siipra,  p.  242,  n.  (a). 

(i)  Where,  as  here,  the  mortgaged  property  is  partly  real  and 
9^y  peisonal  estate,  it  is  convenient  to  avoid  any  question  as  to 
■c  apportionment  of  sale  monies,  by  making  any  surplus  personal 
•^  as  between  the  real  and  personal  representatives  of  the 
■•rtgagor.  See  the  Conv.  Act,  1881  (App.  IV.,  infra),  s.  21 ;  and 
^  a^  to  the  equity  of  redemption  in  such  cases,  Hall  v.  Heward, 
^  Cb.  D.  430.  Clauses  as  to  leasing  and  consolidation  may  1)e 
■Wed  if  denied,  see  wwpra,  p.  227,  n.  (6). 


252 


MORTGAGES. 


PllBCEDENT 
LVII. 


OF  FREEHOLDS, 
COPYHOLDS, 

^VND 
LEASEHOLDS. 

Parties. 

Recital  of 
lease; 


f  agreement 
for  mortgage. 
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LVII.  I 

! 

I 

I 

Mortgage  of  Freeholds,  Copyholds,  and.         \ 

Leaseholds. 

This  INDENTUEE,  made,  &c.,  between  A.,  of,  4c 
\)nort^ajQor\  (hereinafter  called  the  mortgagor),  of  the  one 
part,  and  B.,  of,  &c.  [mortgagee]  (hereinafter  called  tiu^ 
mortgagee),  of  the  other  part.  Whereas,  &c.  Irecite  A$ 
lease,  and  its  being  vested  in  the  mortgagor,  ut  supra^^^ 
pp.  177,  178].    And  whereas  the  mortgagee  has  agree! 

to  lend  the  mortgagor  the  sum  of  £ ,  upon  haviD| 

the  repayment  thereof,  with  interest,  as  hereinafter 
mentioned,  secured  in  manner  hereinafter  appearing. 
Now  this  indenture  WITNESSETH,  that,  in  pursuance  d 

the  said  agreement,  and  in  consideration  of  £ to  the 

mortgagor  this  day  paid  by  the  mortgagee  (the  receipt 
whereof  the  mortgagor  doth  hereby  acknowledge),  he  thej 
mortgagor,  as  beneficial  owner,  doth  hereby  grant^ 
unto  the  mortgagee,  his  heirs  and  assigns  [freehoUl 
parcels,  supra,  p.  195],  to  hold  the  premises  unto  and! 
TO  the  use  of  the  mortgagee,  his  heirs  and  assigns.  Axd| 
THIS  indenture  ALSO  WITNESSETH,  that,  in  further  pur-i 
suance  of  the  said  agreement,  and  for  th^  consideration  i 
aforesaid,  he  the  mortgagor,  as  beneficial  owner,  doth 
hereby  demise  unto  the  mortgagee  all  those  — • 
hereditaments  and  premises  by  the  said  indenture  of  the 

day  of  ,  expressed  to  be  demised,  which  said 

premises  are  delineated  in  the  said  plan  in  the  margin  of 

these  presents,  and  therein  coloured  (a),  to  hold 

the  said  premises  unto  the  mortgagee,  for  the  residue  of 

the  said  term  of years,  except  the  last  day  thereof: 

Provided  always,  that  if  the  mortgagor  shall  pay  unto 

the  mortgagee  the  sum  of  £  [the  principal\,  with 

interest  for  the  same  in  the  meantime  at  the  rate  of 

(a)  See  swpra,  p.  179,  n.  (a). 
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£—  per  cent,  per  annum,  on  the day  of  next,     Prbcbdent 

then  the  mortgagee  will,  at  any  time  thereafter,  upon 

the  request  and  at  the  coat  of  the  mortgagor,  reconvey  offrebholds, 

the  said  premises  hereinbefore  granted  to  the  use  of  the         and     ' 

mortgagor,  his  heirs  and  assigns,  or  afl  he  or  they  shall    ^^^^^ovds^ 

direct,  and  surrender   the  said  premises  hereinbefore 

ilemised  unto  the  mortgagor,  his  executors,  administrators, 

p[  assigns.     [Declaration  of  irtist  of  last  day  of  terni, 

mpra,  pp.  242,  243,  referring  to  the  premises  as  *'  the  said 

leasehold  premises,"  and  power  of  attorney  {a)].    And  this  Witnesseth, 

IKDBNTURE  ALSO  WITNESSETH,  that,  in  further  pursuance     *^  ^* 

|iof  the  said  agreement,  and  for  the  consideration  aforesaid, 

jke  the  mortgagor  doth  hereby  covenant  with  the  mort-  Covenant  to 

Igagee,  that  he  the  mortgagor,  and  all  other  necessary  copyholds, 

jparties  (if  any),  will  forthwith  effectually  surrender  into 

jflie  hands  of  the  lord  of  the  manor  of ,  in  the  county 

rf ,  according  to  the  custom  thereof  [parceUy  supra, 

p.  196],  TO  THE   USE  of  the   mortgagee,  his  heirs  and  to  the  use  of 
^sagns,  according  to  the  custom  of  the  said  manor,  ™^"^*see; 
ttd  by  and  under  the  accustomed  rents,  fines,  suits,  condition  for 
tod  services,  and  subject  to  a  condition  for  making  void  Jhe^un-^der 
fte  said  surrender,  corresponding  with  the  proviso  for 
iwlemption  hereinbefore  contained  (b).    And  further, 
^t  [premises  shall  stand  charged,   ut  supra,   p.  239 ; 
C(fC(nant  for  payment  of  principal    and    interest,   and  Covenant  by 
V  interest  ajler  default,   mpra,  p.  226 ;  Tmst  of  sur-  pjJ^fnT'of     ' 
jhu  sale  moneys   arising   under  power    of   sale,   supra,  interest. 
p. 251,  hnt  saying,  "the  said  freehold,  copyhold,  and 
Ittsehold  premises."    Mortgagee's  indemnity  clause,  supra, 
P-*227;  Interpretation    clause,    supra,  p.   221(c)].      In 

WITNESS,  &C. 

THE  SCHEDULE  above  referred  to. 
Part  I.  .  Part  II. 

(o;  ^  tupra,  p.  242,  n.  (a),  as  to  this  declaration  of  trust. 

i^  See  fujwo,  p.  239,  n.  (a). 

'')  Other  clauses  may  be  inserted  if  desired  as  on  p.  227. 


Opwative 


'CoviMmiil  bv 
iiiortsHKor  w 
pay  r-^nU'linrK.' 
nllil  p..i-f..nn 
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MORTQAQE    of   FREEHOLD    LaND    SUBJECT    tO    a    BeST- 
CHARGE. 

This  indenture,  made,  &c.,  BBTWESM  A.,  of,  i 
[iiwrtfjagor]  (hereinafter  called  the  mortgagor),  of  the  on 
part,  andB.,  of,  .fee,  [jnoj-^jojiee] (hereinafter  called  the  mort 
<,'agee) ,  of  the  other  part,  witmesseth,  that  in  consideratlc 

of  ,f ,  this  day  paid  to  the  mortgagor  by  the  mortgage 

(the  receipt  whereof  the  mortgagor  doth  hereby  acknoi 
ledge),  he  the  mortgagor,  as  beneficial  owner,  doth  hereb 
j;rant  unto  the  mortgagee,  hia  heirs  and  assigns  [parceli 
nt  supra,  p.  200,  ilonit  to  the  reference  to  the  colonr] 
together  with  the  dwelling-house  and  buildings  erecta 

ihereon,  and  known  as ,  to  hold  the  premises  us 

iind  TO  THE  U8B  of  the  mortgagee,  his  heirs  and  aseig 
[remainder  of  habendum,  subject  to  rentckarije,  nt  gttpra 
J).  '207 ;  Proviso  for  redemption,  supra,  p.  226,  addai§ 
subject  to  the  rentcharge  aforesaid ;  Covenant  fn 
jMffment  of  pniicipal  and  interest,  and  of  interest  afff 
default,  nt  tupra,  p.  "226].  And  fubthbb,  that  the  mort 
gagor,  his  heirs  or  assigns,  will,  so  long  as  any  moner 
i-emaiiiB  on  the  security  of  these  presents,  pay  [fnt 
rharge  and  perfoi'in  covenants,  lit  supra,  p.  207],  an 
also  produce  to  the  mortgagee,  his  executors,  adminifl 
trators,  or  asRigns,  on  demand,  the  policy  or  polici 
of  such  insurance  as  aforesaid,  and  the  receipt  for  ti 
current  year's  premiums  in  respect  thereof.  [Mortgagee' 
indemnity  clause  and  proriaions  as  to  leatinp, 
and  interpretation  rlaiise,  nt  supra,  p.  227]. 
witsess,  ifec. 
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LIX. 

[ofiTGAGB    by    Partners   to   a   Bank,  for  securing   an 

Account   Current. 

His  INDENTUBE,  made,  &c.,  between  A.,  B.,  and 

•>  of,  &c.,  carrying  on  business  in  partnership  as , 

ider  the  firm    of   A.  &  Co.   {mortga^m's],  (hereinafter 

^%i  the  mortgagors),  of  the  one  part,  and  E.,  P.,  and 

S  of  &c.,  carrying  on  business  in  partnership  as  bankers 

ider  the  firm    of    E .  &  Co.  [mortgaciees]   (hereinafter 

lied  the  bankers),   of  the  other  part :   Whereas  the 

lotioagors  are   seised  of  the  hereditaments  hereinafter 

jted  for  a  joint  (a)  estate  of  inheritance  in  fee  simple 

possession    free   from  incumbrances ;    And  whereas 

mortgagors  have  opened  {or  keep}  an  account  with 

said  bank  of  E.  &  Co.,  for  and  in  the  name  of  the  said 

of  A.  &   Co-  ;     And  whereas  the  bankers,  or  their 

firm  of  E-   4fc  Co.,  may  make  advances  on  loans  or 

tot  other   accommodation  to  the  mortgagors  or  their 

firm  of  A.   &  Co.,  and  it  has  been  agreed  that  the 

lyment  of   all    such  sums  as  shall  by  means  thereof 

)me  owing  by  the  said  firm  of  A.  &  Co.  to  the  said 

of  E.  &  Co.,  shall  be  secured  in  manner  hereinafter 

-  ic  :    Xo^v    THIS  Indenture  witnesseth,  that,  in 

___ice  of  the  said  agreement,  and  in  consideration  of 

premises,  they  the  mortgagors  do,  and,  as  separate 

snanis   every  two  of  them  do  and  each  of  them  doth, 

)y  covenant  with  the  bankers,  that  they  the  mort- 

>TS  or  the  persons  or  person  for  the  time  being  carrying 

or  having  carried  on  business  in  the  name  of  the  said 

ffinn  ot  A.  &  Co.,  or  some  or  one  of  them,  their  or  some 

(tf)  Paztnenhip   property  is  perhaps  inoi-e  commonly  vested  in 

e  put&ers  as  joist  tenants  than  as  tenants  in  commuu.    And  it 

only  in  a  very  loose  sense  that  they  can  be  regarded  as  tenantry 

in  equity  of  any  particular  portion  of  the  partnership 
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Precedent 
LIII. 


OF  LB ABE  • 
HOLDS. 


indi^mnity  clause,  supra,  p.  227,  and  clauses  if  desired  oi  to 
leasing,  ut  supra,  p.  227.  Interpretation  Clause,  p.  221.] 
In  witness,  &c. 


Precedent 
LIV. 


OF   LEASE- 
HOLDS. 


Parties. 


Witnesseth. 
Consideratioii. 

Demise. 

Parcels. 

Reference  to 
lejLse. 


Habendum. 


LIV. 

Mortgage  of  Leaseholds,  the  Lease  not  being  recited. 
Provisions  foi'  Eeduction  of  Eate  of  Interest  on 
punctu^d  payment,  and  for  Continuance  o/*Loan. 

This  INDENTUEE,  made,  &c.,  between  A.,  of,  (fee.. 
[mortgagor'],  (hereinafter  called  the  mortgagor),  of  the  one 
part,  and  B.,  of,  &c.  [mortga^gee],  (hereinafter  called  the 
mortgagee),  of  the  other  part,  Witnesseth,  that,  in  con- 
sideration of  £ ,  this  day  paid  to  the  mortgagor  by  the 

mortgagee  (the  receipt  whereof  the  mortgagor  doth  hereby 
acknowledge)  the  mortgagor  as  beneficial  owner  doth 
hereby  demise  unto  the  mortgagee,  All  that  messuage, 
&c.  [parcels  as  in  the  lease],  all  which  said  messuage  and 
other  hereditaments  were  by  an  indenture  of  lease  dated 

the day  of ,  and  made  between  [  parties]  demM 

to  the  mortgagor,  for  the  term  of years  from  the  — 

day  of ,  at  the  yearly  rent  of  £ ,  and  subject  to 

covenants  by  the  lessee  therein  contained,  To  hold  the 
said  premises  unto  the  mortgagee  for  the  residue  of  the 

said  term  of years,  except  the  last  day  thereof: 

Provided  always,  &c.  [j^roi'iso  for  redemption,  sxtpra. 
p.  242  ;  declaration  of  trust  of  last  day  of  term,  and  poicer 

Brickenden,  2  Jo.  &  H.  137,  as  to  the  latter  part  of  this  covenant 
The  Conv.  Act,  1881  (App.  IV.,  infra),  s.  19  (see  also  sect  23), 
supplies  a  power  for  the  roortgac^e  to  insure,  and  charges  tb« 
premiums  on  the  mortgaged  property,  which  renders  the  covenant 
by  the  mortgagor  to  insure  of  little  importance,  and  a^  a  rule  it 
may  be  omitted  with  safety.  The  statutory  power  to  insure  i« 
implied  in  all  mortgages  unless  negatived  expressly  or  by  implica- 
tion. If  repairs  are  included  in  the  covenant  an  addition  should 
be  made  to  the  stamp  for  the  purpose  of  covering  the  amount  of 
any  possible  expenses  of  repairs.  Clauses  as  to  leasing  and  con- 
solidation may  be  added  if  desired,  see  n.  (b),  p.  227,  supra. 
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.  b  Co.,  or  any  of  them,  their  or  any  of  their  heirs, 
pBcators,  administrators,  or  assigns  shall,  on  demand 
jlde  or  left  as  aforesaid,  or  without  such  demand 
Iring  been  made  or  left,  pay  to  the  bankers  or  the 
Inons  or  person  for  the  time  being  carrying  on  business 
fhe  name  of  the  said  firm  of  E.  &  Co.,  or  to  one  of  the 
6rs  for  the  time  being  of  the  said  bank  the  aforesaid 
ce  [which,  on  the  account  current  of  the  said  firm 
A.  &  Go.  with  the  said  bank,  shall  for  the  time  being 
owing  for  bills,  notes,  and  drafts,  accepted,  paid,  or 
ted,  and  for  other  loans,  credits  or  advances 
to  or  for  the  accommodation  or  at  the  request 
the  mortgag6rs,  or  the  persons  or  person  for  the 
being  carrying  on  business  in  the  name  of  the  said 
of  A.  &  Co.,  and  for  interest,  commission,  and  other 
charges],  together  with  (in  the  case  of  such  demand 
aforesaid  having  been  made  or  left)  interest  on  such 
from  the  day  of  such  demand  having  been  made 
bft  till  the  actual  payment  thereof,  at  the  rate  of 
per  cent,  per  annum,  then  the  bankers  or  the 
or  survivor  of  them,  or  the  executors,  or 
istrators  of  such  survivor,  their  or  his  assigns, 
at  any  time  after  such  payment  shall  have  been  so 
npon  the  request  and  at  the  cost  of  the  mortgagors, 
heirs,  executors,  administrators,  or  assigns,  reconvey 
ftud  premises  hereinbefore  granted  unto  the  mort- 
,  their  heirs  or  assigns,  or  as  they  shall  direct  (a). 
^Hs  mortgagors  do,  and  as  separate  covenants  every 
of  them  do,  and  each  of  them  doth  hereby  covenant 
the  bankers,  that  they  the  mortgagors  or  the  persons 
n  for  the  time  being  carrying  on  business  in  the 
of  the  said  firm  of  A.  &  Co.,  their  or  some  or  one 
heirs,  executors,  administrators,  or  assigns,  will, 
the  continuance  of  the  present  security,  keep  the 
Pt^emises  in  a  good  state  of  repair  and  in  perfect 

It  is  eoDeeired  that,  regard  being  had  to  the  Conv.  Act,  1S81 
1^1 1*/'"),  p.  30,  this  is  the  proi)er  form. 

t>.C.P.  17 


Precedent 
LIX. 


»Y  VABTNEB8 
TO  A  BANK. 


Joint  and 
several 
covenants  by 
mortgagors. 


To  keep 
premises  in 
repair,  and 
insureil  nguinst 
fire ; 
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Vrecbdent 
LIX. 


BY  PARTNERS 
TO  A  BANK. 


Witnesseth, 
secondly. 


Convevance. 


Parcels,  com- 

{>rising  mill, 
and<«,  &c. 


Hubenduni. 

l*roviso  lar 
redemption. 


or  one  of  their  heirs,  execators,  or  administrators,  will, 
demand  made  to  them  or  any  of  them,  or  left  upon 
part  of  the  hereditaments  hereinafter  granted,  pay  to 
bankers,  or  the  persons  or  person  for  the  time  beii 
carrying  on  business  in  the  name  of  the  said  firm 
E.  &  Co.,  or  to  one  of  the  cashiers  for  the  time 
of  the  said  bank,  the  balance  which,  on  the  accoi 
current  of  the  said  firm  of  A.  &  Co.,  with  the  said 
shall  for  the  time  being  be  owing  for  bills,  notes 
drafts  accepted,  paid,  or  discounted,  and  for  other  l( 
credits,  or  advances  made  to  or  for  the  accommodation  < 
at  the  request  of  the  mortgagors,  or  the  persons  or  pei 
for  the  time  being  carrying  on  business  in  the  name  of 
said  firm  of  A.  &  Co.,  and  for  interest,  commission, 
other  lawful  charges,  together  with  interest  on  si 
balance,  from  the  day  of  such  demand  having  been  mi 
or  left  till  the  actual  payment  thereof,  at  the  rate  of 
per    cent,    per    annum.      And    this    indenture   ai 
WITNESSETH,  that,  in  further  pursuance  of  the  said  a^ 
ment,  and  for  the  consideration  aforesaid,  the  mort{ 
as  BENEFICIAL  OWNERS  do,  and  each  of  them  severally 
BENEFICIAL  OWNER,  and  by  the  direction  of  the  otb< 
and  of  each  of  the  others  of  them  severally  dirb( 
as  beneficial  owners   and  owner    respectively  doi 
hereby  grant  unto  the  bankers,  their  heirs  and  assi| 
ALL    AND    SINGULAR    the    mill,    eugine-house,    lan^ 
messuages  or  cottages   and  buildings    situate    in 

parish  of  ,  in  the  county  of ,  the  partici 

whereof  are  specified  in  the  schedule  hereto,  and  wl 

are  delineated  in  the  plan  on  the skin  of 

presents  and  therein  coloured ,  the  numbers  in 

lirst  column  of  the  same  schedule  referring  to  the 
numbers  on  the  said  plan :  To  hold  the  premises 
and  TO  THE  USE  of  the  bankers,  their  heirs  and  assif 
Provided  always,  that,  if  the  mortgagors,  or  the  pers( 
or  person  for  the  time  being  carrying  on  or  hai 
carried  on  business  in  the  name  of  the  said  firm 
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LV. 

MoBTOAOE  of  Freeholds  and  CopYHOiiDS,  uith  Provision 

for  Payment  hy  Instalments. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c. 
\morigagor\  (hereinafter  called  the  mortgagor),  of  the 
one  part,  and  B.,  of,  &c.  \iinortgagee\  (hereinafter  called 
the  mortgagee),  of  the  other  part,  witnessbth,  that,  in 

consideration  of  & ,  this  day  paid  to  the  mortgagor 

by  the  mortgagee  (the  receipt  whereof  the  mortgagor 
doth  hereby  acknowledge),  he  the  mortgagor  as  bene- 
nciAL  OWNER  doth  hereby  grant  unto  the  mortgagee,  his 
heirs  and  assigns  [freehold  pareeU,  supra,  p.  195],  to 
HOLD  the  premises  unto  and  to  the  use  of  the  mort- 
gagee, his  heirs  and  assigns :  Provided  always,  that,  if 
the  mortgagor  shall  pay  to  the  mortgagee  the  sum  of 

i* [the  principal],  with  interest  for  the  ^ame  in  the 

meantime  at  the  rate  of  £ —  per  cent,  per  annum,  on  the 

day  of next,  then  the  mortgagee  will,  at  any 

time  thereafter,  upon  the  request  and  at  the  cost  of  the 
mortgagor,  reconvey  the  premises  unto  the  mortgagor,  his 
heirs  or  assigns,  or  as  he  or  they  shall  direct.  And  this 
indenture  also  WITNESSETH,  that  for  the  consideration 
aforesaid,  he  the  mortgagor,  as  beneficial  owner,  doth 
hereby  covenant  with  the  mortgagee,  that  the  mortgagor, 
and  all  other  necessary  parties  (if  any),  will  forthwith 
effectually  surrender  into  the  hands  of  the  lord  of  the 

manor  of ,  in  the  county  of ,  according  to  the 

custom  thereof  [parcels,  p.  196],  to  the  use  of  the  mort- 
gagee, his  heirs  and  assigns,  according  to  the  custom  of 
the  said  manor,  and  by  and  under  the  accustomed  rents, 
fines,  suits,  and  services,  and  subject  to  a  condition  for 
making  void  the  said  surrender  corresponding  with  the 
proviso  for  redemption  hereinbefore  contained.  And 
further,  that  [premises  shall  stand  charged,  ut  supra, 
p.  239.    Covenant  for  payment  of  principal  and  interest,  and 
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UF   FREEHOLDS 

AND 

COPYIIOLUH. 

Parties. 

Wituesseth. 

Consideration. 

Receipt. 

Conveyance  of 
freeholds. 

Habendum. 

Proviso  for 
redemption. 


Witnesseth, 
secondly. 

Covenant  to 
surrender 
copyholds  to 
the  use  of  tlia 
mortgagee; 
subject  to  a 
condition  for 
making  void 
the  surrender. 
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Phecedekt 
LIV. 


OF  LEA8K- 
HOLDS. 


Covenant  to 
insure  against 
loss  by  fire. 


sum  of  dt* [the  jyriiicipal],  at  the  rate  of  M —  per  cent 

per  annum  (a),  down  to  the  same  half-yearly  days  d 
payment  respectively,  and  shall  perform  and  observe  a| 
the  covenants  on  the  part  of  the  mortgagor  [respective!] 
herein  by  statute  implied  [and  hereinafter  contained  (i)] 

then  the  mortgagee  shall  not  before  the  said day 

,  18 — ,  call  in  the  same  sum,  or  any  part  thei 

Provided  also,  that  the  mortgagor  shall  not  before 

said  day  of ,  18 — ,  compel  the  mortgagee 

receive  the  said  sum  of  £ ,  or  any  part  thereof  {( 

And   the   mortgagor   doth  hereby   covenant   with 
mortgagee,  that  he  the  mortgagor,  will,  so  long  as  fti 
money  shall  remain  on  the  present  security,  keep 
said  messuages  and  buildings  insured  against  loss 

damage  by  fire  in  the  sum  of  £ at  the  least,  and 

pay  all  premiums  and  sums  of  money  necessary'  for  si 
purpose,  on  the  first  day  on  which  the  same  respecti) 
ought  to  be  paid,  and  will  on  demand  produce  to 
mortgagee,  the  policy  or  policies  of  such  insurance, 
the  receipt  for  every  such  payment  (d)  [mortgagee's  indem 
uity  clause  J  supray  p.  227.  Interpretation  clause,  p.  22ll 
In  witness,  &c. 

(a)  If  the  mortgage  contains,  afi  in  the  text,  a  proviso  for  reductk 
of  interest,  this  rate  should  be  the  reduced  rate. 

(h)  Unless  the   mortgage   contains   covenants  by  the  moi 
for  insurance  against  lire  (as  here),  or  for  keeping  up  anj  policy 
life  assurance,  the  words  in  brackets  may  be  omitted. 

(c)  The  following  clause,  though  probably  unnecessary,  may 
added  here : — 

*'  Provided  always  that  for  the  purposes  of  thepoven 
of  sale  and  other  powers  in  these  presents  implied  M 

statute  the  said  sum  of  £ shall  be  deemed  to  becontfj 

due  on  the  said day  of next  [the  day  on  trhid^ 

it  is  covenanted  to  be  |>aicr|." 

{d)  See  supra,  p.  244,  n.,  and  compare  the  similar  covenant  tt 
]).  243.  Clauses  as  to  leasing  and  consolidation  may  be  added  it 
desired,  see  suprat  p.  227. 
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I  LV. 

jMoBTGAOE  of  Freeholds  and  CoPYHOiiDS,  with  Provision     Pkkckdent 
Jot  Payment  hy  Instalments.  YIl 

OT   FREEHOLDS 

HIS  INDENTURE,  made,  «&c.,  between  A.,  of,  (fee.         and 

or]  (hereinafter  called  the  mortgagor),  of  the  .^^^"^^^**'-_ 

part,  and  B.,  of,  <kc.  [mortgagee]  (hereinafter  called  ^®^^^- 

mortgagee),  of  the  other  part,  witnesseth,  that,  in  AVituesseth. 

fflderation  of  £ ,  this  day  paid  to  the  mortgagor  consideration. 

the  mortgagee  (the  receipt  whereof  the  mortgagor  Receipt. 

hereby  acknowledge),  he  the  mortgagor  as  bene-  Conveyance  of 

OWNER  doth  hereby  grant  mito  the  mortgagee,  his  freeholds. 

and  assigns   [freehold  parcels,  supra,  p.  195],  to  Habendum, 
the  premises  unto  and  to  the  use  of  the  mort- 

!,  his  heirs  and  assigns  :  Provided  always,  that,  if  PtoyLso  for 

mortgagor  shall  pay  to  the  mortgagee  the  sum  of  ^®^«^P*^**^- 

[the  principal],  with  interest  for  the  ^ame  in  the 
time  at  the  rate  of  £ —  per  cent,  per  annum,  on  the 

day  of next,  then  the  mortgagee  will,  at  any 

ftiine  thereafter,  upon  the  request  and  at  the  cost  of  the 
hwrtgagor,  reconvey  the  premises  unto  the  mortgagor,  his 

Wrg  or  assigns,  or  as  he  or  they  shall  direct.    And  this  witnesseth, 

JwraiUBB  also  WITNESSETH,  that  for  the  consideration  ^c<>"^b- 

•fawaaid,  he  the  mortgagor,  as  beneficial  owner,  doth  Covenant  to 

*tteby  covenant  with  the  mortgagee,  that  the  mortgagor,  copyholS  to 

«nd  all  other  necessary  parties  (if  any),  will  forthwith  the  use  of  the 

gm  w    ^  *  ft  * '  mortffafiree  * 

l«fectually  surrender  into  the  hands  of  the  lord  of  the  subject  to  a 

manor  of ,  in  the  county  of ,  according  to  the  Zl^^^^^^ 

ifQstom  thereof  [parcels,  p.  196],  to  the  use  of  the  mort-  the  surrender. 

pgee,  his  heirs  and  assigns,  according  to  the  custom  of 

fthe  said  manor,  and  by  and  under  the  accustomed  rents, 

[iinefl,  snits,  and  services,  and  subject  to  a  condition  for 

^*^*kmg  void  the  said  surrender  corresponding  with  the 

Pw>W)  for  redemption  hereinbefore    contained.     And 

"^■^HBB,  that  [premises  shall  stand  charged,  ut  supra, 

P-  289.  Covenant  for  payment  of  principal  and  interest,  and 


248 


MORTGAGES. 


Pbbcbdbnt 
LV. 


OF  FSBEHOLDS 

▲MS 

COPYHOLDS. 

Proviso  for 
payment  by 
inatalments. 


Power  to 
mort"^gor  to 
anticipate 
payments  {b). 


interest  after  default,  supra,  p.  226].  Peovidbd  always^ i 
and  it  is  hereby  agreed,  that  if  the  mortgagor  shall  pay! 

to  the  mortgagee  the  said  sum  of  £ ,  with  interest! 

for  the  same  at  the  rate  aforesaid,  to  be  computed  fnuftj 
the  date  of  these  presents,  by  the  instalments  at  thij 
times  and  in  manner  hereinafter  mentioned  (that  is  tAJ 
say),  the  said  principal  sum  by  equal  yearly  instalmentej 
of  £ each,  whereof  the  first  is  to  be  paid  on  the  — 


day  of next,  and  a  subsequent  instalment  is  to  be 

paid  on  every  subsequent  day  of ,   and  tht 

interest  by  half-yearly  payments  on  every day  of! 

and day  of ,  whereof  the  first  is  to  \A 

made  on  the day  of next,  or  (as  to  each  such; 


payment  of  principal  and  interest)  shall  make  the  sanM 
within  thirty  days  after  the  day  so  appointed  for  paymenti 
thereof  respectively,  and  if  the  mortgagor  shall  also  dolyj 
observe  and  perform  the  covenants  herein  on  his  paill 
by  statute  implied  (a),  then  the  mortgagee  shall  accept; 

payment  of  the  said  sum  of  £- ,  and  interest  by  thai 

instalments  at  the  times  and  in  manner  aforesaid.  Fbo-; 
viDED  ALWAYS  that  the  mortgagor  shall  be  at  libertyi 
at  any  time  or  times,  upon  giving  to  the  mortgageaj 
at  least  one  calendar  month's  notice  in  writing  of  his 
intention  so  to  do,,  to  pay  off  all  or  any  part  of  the 
principal  money  for  the  time  being  owing  on  the  securitr 

of  these  presents,  so  that  not  less  than  A* be  so  paid 

at  any  one  time,  and  that  upon  any  such  payment  oi 
principal  the  interest  on  the  principal  sum  paid  off  dowB 
to  the  time  of  such  payment  be  fully  paid,  and  that  any 
such  partial  payment  by  anticipation  shall  not  interfere 
with  the  payment  in  regular  com'se  of  the  instalments  of 
principal  subsequently  payable  pursuant  to  the  provision 

(a)  Add,  if  the  mortgage  containB  covenants  by  the  mortgagee  for 
insurance  or  otherwise  '*  and  hereinafter  contained."  And  «e« 
also  and  compare  the  form,  p.  245,  swpra,  n.  (6). 

(6)  This  is  not  a  necessary  part  of  the  agreement  for  payment 
by  instalments. 
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hereinbefore  contained,  but  shall  only  have  the  effect     Phbcedent 


LV. 


of  accelerating   the   ultimate  payment  of  the  moneys 

lemaining  on  the  security  of  these  presents.     Providbd  of  raBBHOLDs 


AND 


iLWAYs^  and  it  is  hereby  declared,  that  for  the  purposes    copyholds. 
of  the  power  of  sale  and  other  powers  in  these  presents 

by  statute  implied  the  said  sum  of  £ {the  lyrincipal 

mm  secured)   shall   be  deemed  to  become  due  on   the 

ttid day  of  next,    [the   day  on    which  it  is 

tvtenanted  to  he  paid.  Mortgagee's  indemnity  clause^ 
Mpra,  p.  227,  Interpretation  clause,  p.  221]  (a).  In 
inrNsss,  &c. 

THE  SCHEDULE  above  referred  to. 
Part  I.  Part  II. 

(a)  The  clause  as  to  leasing  powers,  supra,  p.  227,  may  be  added 
tf  desired.  The  following  is  a  power  enabling  the  mortgagor  to 
wdeem  on  notice  : — 

"  Provided  always  that  it  shall  be  lawful  for  the  mort-  Power  to 
^or,  on  giving  three  calendar  months'  written  notice  to  ^^^  °" 
the  mortgagee  of  the  desire  so  to  do,  and  on  payment  of 
the  expenses  of   the  moiiigagee  with  his  solicitors  and 
«urveyors  in  reference  to  such  notice  and  in  carrying  out 

the  same,  and  also  a  fee  of  £ to  the  mortgagee,  from 

ftne  to  time  or  at  any  time  to  redeem  any  part  or  parts 
<»  aD  of  the  premises  comprised  in  this  security,  provided 
the  surveyor  to  the  mortgagee,  in  case  of  any  partial 
redemption,  shall  report  that  the  amount  proposed  to  be 
repaid  to  the  mortgagee  is  sufficient,  regard  being  had 
«  well  to  the  property  proposed  to  be  redeemed  as  to  the 
property  left  in  mortgage,  and  also  provided  that  the 
mortgagee  shall  be  secured  in  respect  of  the  premises  pro- 
posed to  be  redeemed  against  any  use  of  the  same  by  the 
mortgagor  which  would  be  detrimental  to  the  mortgagee, 
m  respect  of  the  remainder  of  the  property  included  in 
this  security." 


MOBTOAOES. 


Reciulof 

flfp^emsnt  li>r 
mortgage. 


Keccipt. 

frnehulds. 
Usbendum. 

WiliieHWtb, 
..•tuucilv. 

])cnii~e  (.f 


HaWnduni . 
rroTiBofot 


LVI. 

Mortgage  of  Frrbholds  atid  Leaseholds. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &&, 
[mortgag<yt'\  (hereinafter  called  the  mortgagor),  of  th<r 
one  part,  and  B.,  of,  &c.  [mtrtgagec]  (hereinafter  called 
the  mortgagee),  of  the  other  part.  Whereas,  i&c.  {redit 
the  lease,  and  its  having  become  casted  in  the  mortgagor, 
lit  supra,  pp.  177,  178].      And  whereas  the  mortgage! 

has  agreed  to  lend  the  mortgagor  the  sum  of  M , 

upon  having  the  repayment  thereof,  with  interest,  m* 
Itereinafter  mentioned,  secured  m  manner  hereinaltii 
appearing.  Now  this  indenture  witnkssetb,  that  in 
]iursuance  of  the  said  agreement,  and  in  cunsideration  of 

M to  the  mortgagor,  this  day  paid  by  tht-  mortpige- 

(the  receipt  whereof  the  mortgagoi'  doth  hereby  acknow- 
ledge), he  the  mortgagor,  as  beneficiai.  owsKit,  doth 
hereby  grant  unto  the  mortgagee,  his  heira  and  a&^i^rii^ 
[freeJtold  pan-els,  stipra,  p.  195],  to  hold  the  pri'ini?is- 
uNTo  and  to  the  use  of  the  moLtgagee,  his  heirs  and 
assigns.  And  this  iNDENTrRE  also  witnbsseth,  thai. 
in  further  pursuance  of  the  said  ngreement,  and  for  the 
consideration  aforesaid,  he  the  mortgagor,  as  nENEncuL 
OWNER,  doth  hereby  demise  unto  tlie  mortgagee  all 
THOSE hereditaments  and  premises  by  the  said  inden- 
ture of  the day  of  ,  expressed  to  be  demised. 

which  said  premises  are  delineated  in  the  said  plan  in 

the  margin  of  these  presents  and  therein  coloured  ^ (nl, 

TO    HOLD   the   said   premises   unto   the   mortgagee,  for 

the  residue  of  the  said  tei'm  of years,  except  tbf 

last  day  thereof :  Pkomded  always,  that  if  the  mort- 
gagor shall  pay  unto  the  mortgagee  the  said  sum  of 

£ [the  principal],  with  interest  for  the  same  in  the 

meantime  at  the  rate  of  ,t" —  per  cent,  per  annum,  on  the 

(n)  Soc  iiiyra,  p.  179,  n.  («). 
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day  of next,  then  he  the  mortgagee  will,  at     i»iiecei)ext 

1  VI 

any  time  thereafter,  upon  the  request  and  at  the  cost         i ; 

of  the  mortgagor,  reeonvey  the  said  premises  herein-  <>f  fkkeholds. 
before  granted  to  the  use  of  the  mortgagor,  his  heirs  and    j.eahehold.h. 
assigns  or  as  he  or  they  shall  direct,  and  surrender  the 
said  premises  hereinbefore  demised,  unto  the  mortgagor, 
his  eiecutorSy  administrators,  or  assigns.    [Declaration  of 
taut  of  the  Inst  day  of  the  term,  and  potcer  of  attorney,  supra , 
pp.  242,  243,  referring  to  the  premises  as  "  the  said  lease- 
hold premises  "  (a).     Covenant  for  payment  of  principal 
mid  interest,  and  of  interest  after  default,  p.  226.]    And,  by  Trusts  of  sur- 
way  of  variation  of  the  provisions  of  the  Conveyancing  moL^"^s"ug 
and  Law  of  Property  Act,  1881,  as  to  the  power  of  sale  undei  8tatutc.iy 

.,       ,         .  MA  T  power  of  bale. 

thereby  given  to  a  mortgagee,  It  is  hereby  declared 
that  the  mortgagee  shall  pay  such  residue  (if  any)  of  the 
moneys  arising  from  a  sale  under  the  aforesaid  po\\'6r  of 
the  said  freehold  and  leasehold  premises,  or  any  part 
thereof,  as  under  the  aforesaid  provisions  is  made  pay- 
able to  the  person  entitled  to  the  mortgaged  propert}% 
or  authorised  to  give  receipts  for  the  proceeds  of  the  sale 
thereof,  unto  the  mortgagor,  his  executors,  administrators, 
or  assigns  (whose  receipt  shall  be  a  sufficient  discharge 
for  the  same)y  as  personal  estate  (6).  [Mortgagee' r 
Indemnity  clause,  supra,  p.  227  ;  Inteipretation  clause, 
p.  221.]    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

(a)  See  as  to  thiB  declaration  of  trust,  supra,  p.  242,  n.  (a). 

(6)  Where,  as  here,  the  mortgaged  property  is  partly  real  and 
twtly  personal  estate,  it  in  convenient  to  avoid  any  question  as  to 
^  apportionment  of  sale  monies,  by  making  any  surplus  personal 
«**te  as  between  the  real  and  personal  representatives  of  the 
■wrtgagor.  See  the  Conv.  Act,  1881  (App.  IV.,  infra),  s.  21 ;  and 
•«,  as  to  the  equity  of  redemption  in  such  cases.  Hall  v.  Reward, 
^  Ch.  D.  490.  Clauses  as  to  leasing  and  consolidation  may  1)e 
added  if  desired,  see  swpra,  p.  227,  n.  (6). 
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PUBCEDENT 
LVII. 


OP  FREEHOLDS, 
COPYHOLDS, 

AND 
LEASEHOLDS. 

Parties. 

Recital  of 
lease; 

—of  agreement 
for  mortgage. 


Witnesseth. 


ConTeyance  of 
freeholds. 

Habendum. 


"Witnesseth, 
secondly. 

Demise  of 
leaseholds. 


Habendum. 


l^oviso  for 
redemption. 


LVII, 

Mortgage  of  Freeholds,  Copyholds,  and. 

Leaseholds.  | 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  4c.| 
\;inort^ajgoT\  (hereinafter  called  the  mortgagor),  of  the  one! 
part,  and  £.,  of,  &c.  [mortgagee]  (hereinafter  called  Uiej 
mortgagee),  of  the  other  part.  Whereas,  &c.  [recite  d< 
lecLse,  and  its  being  vested  in  the  mortgagor^  ut  mpra^ 
pp.  177,  178].     And  whereas  the  mortgagee  has  agreed 

to  lend  the  mortgagor  the  sum  of  £ ,  upon  having] 

the  repayment  thereof,  with  interest,  as  hereiaafterl 
mentioned,  secured  in  manner  hereinafter  appearing.] 
Now  this  indenture  WITNESSETH,  that,  in  pursuance  of! 

the  said  agreement,  and  in  consideration  of  £ to  the 

mortgagor  this  day  paid  by  the  mortgagee  (the  receipt  j 
whereof  the  mortgagor  doth  hereby  acknowledge),  he  the 
mortgagor,  as  beneficial  owner,  doth  hereby  grant 
unto  the  mortgagee,  his  heirs  and  assigns  [freehdi 
parcels^  supra,  p.  195],  to  hold  the  premises  unto  and 
TO  the  use  of  the  mortgagee,  his  heirs  and  assigns.  Akd 
THIS  indenture  ALSO  WITNESSETH,  that,  in  further  pur- 
suance of  the  said  agreement,  and  for  th^  consideration 
aforesaid,  he  the  mortgagor,  as  beneficial  owner,  doth 
hereby  demise  unto  the  mortgagee  all  those  — - 
hereditaments  and  premises  by  the  said  indenture  of  the 

day  of ,  expressed  to  be  demised,  which  said 

premises  are  delineated  in  the  said  plan  in  the  margin  of 

these  presents,  and  therein  coloured  (a),  to  hold 

the  said  premises  unto  the  mortgagee,  for  the  residue  of 

the  said  term  of  years,  except  the  last  day  thereof: 

Provided  always,  that  if  the  mortgagor  shall  pay  unto 

the  mortgagee  the  sum  of  £  [the  principal],  with 

interest  for  the  same  in  the  meantime  at  the  rate  of 


{a)  See  supra,  p.  179,  n.  (a). 
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i—  per  cent,  per  annum,  on  the day  of  next,     Prbcbdent 

tiien  the  mortgagee  will,  at  any  time  thereafter,  upon 

the  request  and  at  the  cost  of  the  mortgagor,  reconvey  offrbbholds, 

the  said  premises  hereinbefore  granted  to  the  use  of  the         and  "^' 

iDortgagor,  his  heirs  and  assigns,  or  as  he  or  they  shall    i;»a8ehold8^ 

direct,  and  surrender  the  said  premises  hereinbefore 

demised  unto  the  mortgagor,  his  executors,  administrators, 

or  assigns.     [Declaration  of  trust  of  last  day  of  tenn, 

npra,  pp.  242,  248,  referring  to  the  premises  as  "  the  said 

leasehold  premises,"  and  potcer  of  attorney  (a)].    And  this  Witnessetb, 

IKDEKTURE  ALSO  WITNESSETH,  that,  in  further  pursuance     "    ^' 

of  the  said  agreement,  and  for  the  consideration  aforesaid, 

he  the  mortgagor  doth  hereby  covenant  with  the  mort-  Covenant  to 

igagee,  that  he  the  mortgagor,  and  all  other  necessary  co^hoWs, 

I  parties  (if  any),  will  forthwith  effectually  surrender  into 

I  the  hands  of  the  lord  of  the  manor  of ,  in  the  county 

I  of ,  according  to  the  custom  thereof  [parcels^  supra, 

I  p.  196],  TO  THE   USE  of  the  mortgagee,  his  heirs  and  to  the  use  of 
I  assigns,  according  to  the  custom  of  the  said  manor,  '"^^fi^^s®®* 
I  uid  hy  and  under  the  accustomed  rents,  fines,  suits,  condition  for 
j  »nd  services,  and  subject  to  a  condition  for  making  void  ^e^u^nder 
■  the  said  surrender,  corresponding  with  the  proviso  for 
redemption  hereinbefore  contained  (b).    And  further, 
fluit  [premises   shaU  stand   charged,   ut  supra,   p.  239 ; 
Coicemnt  for  payment  of  principal    and    interest,   and  Covenant  bv 
of  interest  after  default,   supj-a,  p.  226;  Trust  of  sur-  p^^fof     ' 
plw  ide  moneys   arising   under  power    of   sale,   supra,  interest. 
p.  251,  hvA  saying,  "  the  said  freehold,  copyhold,  and 
feasehold  premises."    Mortgagee's  indemnity  clause,  supra , 
P-'i27;  Interpretation    clause,    supra,  p.   221(c)].      In 

WITKES8,  &c. 

THE  SCHEDULE  above  referred  to. 
Part  I.  Part  H. 

(o)  See  fttpra,  p.  242,  n.  (a),  as  to  this  declaration  of  trust. 

m  Sec  lupro,  p.  239,  n.  (a). 

'A  Other  clauses  may  be  inserted  if  desired  as  on  p.  227. 
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PRECKDENT 
LVIII. 


OF   LAND 
tiUIiJECT  TO  A 
HENTCHAUOE. 

Parties. 

Witnesseth. 
<^oi]sideration. 

Receipt. 

Operative 
words. 


llal)endum. 


•Covenant  by 
mortgagor  to 
pay  rentcharge 
and  perform 
«M)venants ; 

— and  to  pro- 
duce policy. 


LVLll. 

Mortgage  of  Freehold  Land  subject  to  a  Rent- 
charge. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  ,h 
[uwrtfjagor]  (hereinafter  called  the  mortgagor),  of  the  oi 
part,  and  B.,  of ,  &c.  [7worf^a<7e<?](hereinafter  called^the  moi 
gagee),  of  the  other  part,  witnesseth,  that  in  considerati( 

of  £ ,  this  day  paid  to  the  mortgagor  by  the  mortga^ 

(the  receipt  whereof  the  mortgagor  doth  hereby  acknoi 
ledge) ,  he  the  mortgagor,  as  beneficial  owner,  doth  herel 
grant  unto  the  mortgagee,  his  heirs  and  assigns  [parceti 
at  supra,  p.  200,  down   to  the  reference  to   the   col<mr\ 
together  with  the  dwelling-house  and  buildings  erect 

thereon,  and  known  as ,  to  hold  the  premises  un 

and  TO  THE  USE  of  the  mortgagee,  his  heirs  and  assif 
[reniainder  of  habendum ,  subject  to  rentcharge,  ut  suprt 
p.  207 ;  Proviso  for  redemption,  supra,  p.  226,  addim 
subject  to  the  rentcharge  aforesaid;  Covenant  f 
payment  of  principal  and  interest,  and  of  interest  afi4 
default,  ut  supra,  p.  226]-  And  further,  that  the  moil 
gagor,  his  heirs  or  assigns,  will,  so  long  as  any  mon< 
remains  on  the  security  of  these  presents,  pay  [reni 
charge  and  perform  covenants,  ut  supra,  p.  207],  ani 
also  produce  to  the  mortgagee,  his  executors,  admi] 
trators,  or  assigns,  on  demand,  the  policy  or  polici< 
of  such  insurance  as  aforesaid,  and  the  receipt  for  t) 
current  year's  premiums  in  respect  thereof.  [Mortgagee^ 
indemnity  clause  and  provisions  as  to  leasing,  drl 
and     interpretation     clause,     ut    supra,    p.    227].        D 

WITNESS,  &c. 
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LIX. 

^[oBTGAOE   by   Pabtners   to   a   Bank,  for  aecuring   an     Phbckdent 

Account   Current.  ^^^- 

n\  BY  PA&TMER8 

IfflS  INDENTURE,  made,  &c.,  between  A.,  B.,  and     to  a  bank. 

C,  of,  &c.,  carrying  on  business  in  partnership  as ,  Partus. 

under  the  firm  of  A.  &  Co.  [mortgcUfoi's],  (hereinafter 
called  the  mortgagors),  of  the  one  part,  and  E.,  F.,  and 
€.,  of,  &c.,  carrying  on  business  in  partnership  as  bankers 
under  the  firm  of  E.  &  Co.  [moi'tgageeg]  (hereinafter 
failed  the  bankers),  of  the  other  part:  Whereas  the  Recital  of 
sortgagors  are  seised  of  the  hereditaments  hereinafter  ^^^^  ^^ 
granted  for  a  joint  (n)  estate  of  inheritance  in  fee  simple  "* 

b  possession  free  from  incumbrances ;    And  whereas  of  partners 
the  mortgagors  have  opened  [or  keepj  an  account  with  a^omt*with 
itiie  said  bank  of  E.  &  Co.,  for  and  in  the  name  of  the  said  the  bank ; 
Cnn  of  A.  &  Co. :    And  whereas  the  bankers,  or  their  -—of  the 
«id  firm  of  E.  &  Co.,  may  make  advances  on  loans  or  ^^^riV^^ 
Crant  other  accommodation  to  the  mortgagors  or  their 
aid  firm  of  A.  &  Co.,  and  it  has  been  agreed  that  the 
payment  of  all  such  sums  as  shall  by  means  thereof 
leeome  owing  by  the  said  firm  of  A.  &  Co.  to  the  said 
fan  of  £.  &  Co.,  shall  be  secured  in  manner  hereinafter 
•ppearing:    Now  this  Indenture  witnesseth,  that,  in  Witnesseth. 
fusnance  of  the  said  agreement,  and  in  consideration  of  Consideration. 
the  premises,  they  the  mortgagors  do,  and,  as  separate 
covenants,  every  two  of  them  do  and  each  of  them  doth, 
hereby  covenant  with  the  bankers,  that  they  the  mort-  Covenant  tor 
jffgors  or  the  persons  or  person  for  the  time  being  carrying  5^^° Vif 
<n  or  having  carried  on  business  in  the  name  of  the  said  account 
finn  of  A.  &  Co.,  or  some  or  one  of  them,  their  or  some 

{')  Paitnenhip  property  is  perhaps  iiioi*e  eoiuiiionly  vested  in 
^  partners  as  joint  tenants  than  as  tenants  in  couimuu.  And  it 
i«  oily  in  a  very  loose  sense  that  they  can  be  regarded  as  tenants 
tt  cmnion  in  equity  of  any  particular  portion  of  the  partnership 
J^Bpoty, 
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PRECBDENT 
LIX. 


IIY  PARTNERS 
TO  A  BANK. 


Wituesseth, 
secondly. 


Convevauce. 


Parcels,  com- 

{)riaing  mill, 
ands,  &c. 


Ilubeuduni. 

IVoviso  lor 
redeniptiou. 


or  one  of  their  heii*8,  executors,  or  administratorB,  will, 
demand  made  to  them  or  any  of  them,  or  left  upon 
part  of  the  hereditaments  hereinafter  granted,  pay  to 
bankers,  or  the  persons  or  person  for  the  time  beii 
carrying  on  business  in  the  name  of  the  said  firm 
E.  &  Co.,  or  to  one  of  the  cashiers  for  the  time  beii 
of  the  said  bank,  the  balance  which,  on  the  aceoi 
current  of  the  said  firm  of  A.  &  Co.,  with  the  said  b( 
shall  for  the  time  being  be  owing  for  bills,  notes 
drafts  accepted,  paid,  or  discounted,  and  for  other  l( 
credits,  or  advances  made  to  or  for  the  accommodation 
at  the  request  of  the  mortgagors,  or  the  persons  or  pei 
for  the  time  being  carrying  on  business  in  the  name  of 
said  firm  of  A.  &  Co.,  and  for  interest,  commission, 
other  lawful  charges,  together  with  interest  on  sn^ 
balance,  from  the  day  of  such  demand  having  been 
or  left  till  the  actual  payment  thereof,  at  the  rate  of 
per  cent,  per  annum.  And  this  indenture 
WITNESSETH,  that,  in  further  pursuance  of  the  said  a| 
ment,  and  for  the  consideration  aforesaid,  the  mortgage 
as  BENEFICIAL  OWNERS  do,  and  each  of  them  severally 
BENEFICIAL  OWNER,  and  by  the  direction  of  the  oth( 
and  of  each  of  the  others  of  them  severally  dire( 
as  BENEFICIAL  OWNERS  and  OWNER  respectively  dot 
hereby  grant  unto  the  bankers,  their  heirs  and  assij 
ALL  AND  SINGULAR  the  mill,  cngine-house,  lane 
messuages  or  cottages   and  buildings    situate    in 

parish  of  ,  in  the  county  of ,  the  particolf 

whereof  are  specified  in  the  schedule  hereto,  and  whil 

are  delineated  in  the  plan  on  the skin  of  th< 

presents  and  therein  coloured ,  the  numbers  in 

first  column  of  the  same  schedule  referring  to  the 
numbers  on  the  said  plan :  To  hold  the  premises  ui 
and  TO  THE  USE  of  the  bankers,  their  heirs  and  assi^ 
Provided  always,  that,  if  the  mortgagors,  or  the  pei 
or  person  for  the  time  being  carrying  on   or  hai 
carried  on  business  in  the  name  of  the  said  firm 
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discharge  the  purchaser  oir  purchasers  therefrom,  and     I'recbdbst 

from  being  concerned  to  see  to  the  application,  or  being         ' 

nnswerable  for  any  loss  or  misapplication  thereof :  Pro-    "  fiU'MEiLs 
\  H.Ei)  .iLi\AYs,  ami  it  is  hereby  declared,  that  the  hankers,    — 
or  any  of  them,  their  or  any  of  their  executors,  adminis-  notto^T* 
tiators,  or  assigns,  shall  not  be  answerable  or  accountable  ?i"*«"ble  for 
for  any  involuntary  losses  which  may  happen  in  or  about  losses. 
the  execution  of  any  of  the   powers  and  trusts   herein 
i:DHtaiiied  or  otherwise  vested  in  them  or  any  of  them 
iH  mortgagees  or  nioi'tgagee  under  these  presents.     Fro-  D«clan(ioii  ut 
viDEn  ALAVAYs,  and  it   is  hereby  declared,  that  these  ^tiieSu^u 
]ii-esent8  are  intended  to  be  a  security  for  the  balance  for 
ilie  time  being  owing  on  the  account  cunent  of  the  said 
(irm  of  A,  A  Co.  to  the  said  firm  of  E.  &  Co.,  whether 
the  same  tirnis  resjiectively  shall  consist  of  the  present 
meml>ers  thereof  respectively  or  of  any  of  them,  or  of 
them  or  any  of  them  together  mth  any  other  person  or 
l«rsonB,  or  of  any  other  person  or  persons  only,  and  not- 
withstanding any  change  whatsoever  in  the  condition  of 
the  same  respective  firms.     In  witness,  &c.  <o). 

THE  SCHEDULE  above  referred  to. 

(n)  Tlie  Btamp  must  1ic  snfficicDt  to  cover  the  total  amount 
inlended  to  be  aecnred.  And  it  should  be  borne  in  mind  that  the 
atrcoQDt  ia\wt  he  closed  if  and  when  notice  of  a  second  roortga^je  is 
reteiveil.  See  llradfiml  Bankini/  Go.  v.  Briggi,  31  Cli,  D.  19  ;  12 
Ai.p.  Cos.  2a  ;  lyest  v.  JCiHinnw,  [1899]  1  Ch.  132.  It  is  conceived 
!liat  where  the  land  in  regirteied  under  the  Land  Transfer  Acts,  1875 
and  1897  (see  myira,  p.  78  U  Kg.),  the  baniwill  take  a  mortgage  in  this 
f.'nii  with  the  foUowitig  addition,  and  also  a  registered  chaise  for  the 
HTiiQunt  covered  by  the  sUiDp  according  to  Form  39,  vrith  the  neces- 
^ai7  moditicationE  aod  the  special  stipulations,  A.  (1)  and  B.  (4) : — 

"And  it  is  hereby  agreed  and  declared,  that  the  Regiitereil 

charge  No.  for  pounds  [£  ],  secured  on  '^S^g^^a 

the  premises  herehy  mortgaged,  being  [part  of]  the  land  seeuritj  upon 

comprised  in  the  title.  No. in  the  parish  [or  extra  this  morigagc. 

parochial  place]  of  ,  in  the  district  of  ,  and 

'oimty   of   — — ,    shall    operate   and    take    effect   as   a 
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LIX. 


BT  PAIITNEKH 
TO  A  }tANK. 


— and  nppl^ 
policy  monieB 
in  making  good 
damage; 

— and  that,  in 
default  by 
mortgagors, 
the  mortgagecH 
may  insure  and 
repair. 


As  to  power  of 
sale. 


Receipt  of 
cashier  of  bank 
to  be  a 
discharge  for 
the  purchase- 
money. 


working  order,  and  also  insured  against  loss  or  dai 

by  fire  in  the  sum  of  £ at  the  least,  in  such  office 

offices  as  the  bankers  or -the  persons  or  person  for 
time  being  carrying  on  business  in  the  name  of  the 
firm  of  E.  &  Co.,  or  the  manager  for  the  time  being  of 
said  bank  shall  have  approved  of,  and  will  punci 
pay  all  premiums  and  sums  of  money  necessary  for 
purpose ;  and  will,  at  any  time  on  demand  made  or  Ic 
as  aforesaid,  produce  to  the  bankers  or  the  persons 
person  for  the  time  being  carrying  on  business  in 
name  of  the  said  firm  of  E.  &  Co.,  or  the  manager  for 
time  being  of  the  said  bank,  or  any  other  officer  for 
time  being  of  the  said  bank,  or  leave  at  the  bi 

house  for  the  time  being  in ,  the  policy  or  policies 

such  insurance,  and  the  receipt  for  every  such  paynu 
and  will  apply  all  monies  which  may  be  received  by 
of  any  such  policy  in  making  good  the  loss  or  damt 
And  also,  that,  if  default  shall  be  made  in  keeping 
said  premises  in  such  repair  and  working  order  or  insi 
as  aforesaid,  the  bankers  or  the  persons  or  person  for 
time  being  carrying  on  business  in  the  name  of  the 
firm  of  E.  &  Co.,  may  enter  and  put  into  and  keep  il 
repair  and  working  order  the  said  premises,  or  (as 
case  may  require)  insure,  and  keep  insured,  the  same 

any  sum  not  exceeding  the  sum  of  £ ,  and  may 

any  monies  expended  for  that  purpose  to  the  credit  of 
said  firm  of  E.  &  Co.  on  the  said  account  current  of 
said  firm  of  A.  &  Co.  And  it  is  hereby  provided 
declared,  that  the  power  of  sale  in  these  presents 
statute  implied  shall  be  exerciseahle  at  any  time  after 
execution  of  these  presents,  without  any  further  com 
on  the  part  of  the  mortgagors  or  any  of  them,  their 
any  of  their  executors,  administrators,  or  assigns,  or  ol 
any  other  person.  And  it  is  hereby  also  declared,  that 
upon  any  such  sale  as  aforesaid,  the  receipt  of  any  c^ 
the  cashiers  for  the  time  being  of  the  said  bank  for  Un 
purchase-monies  of  the  premises  sold,  shall  e£Fectuall} 
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discharge  the  purchaser  or  purchasers  therefrom,  and     Precbdent 

from  being  concerned  to  see  to  the  application,  or  being         .* 

answerable  for  any  loss  or  misapplication  thereof :  Pro-    »^  paktners 

TO  A.  RANK 

HDED  ALWAYS,  and  it  is  hereby  declared,  that  the  bankers, — 

or  any  of  them,  their  or  any  of  their  executors,  adminis-  not  to^* 
'  trators,  or  assigns,  shall  not  be  answerable  or  accountable  answerable  for 

I  c»      '  inToluiitary 

for  any  involuntary  losses  which  may  happen  in  or  about  losses, 
the  execution  of  any  of  the  powers  and  trusts  herein 
'  contained  or  otherwise  vested  in  them  or  any  of  them 
'  as  mortgagees  or  mortgagee  under  these  presents.     Pro-  Declaration  as 
i  VTOED  ALWAYS,   Bud   it   is   hereby   declared,  that   these  Stheswurity. 
I  pr^ents  are  intended  to  be  a  security  for  the  balance  for 
[the  time  being  owing  on  the  account  current  of  the  said 
firm  of  A.  &  Co.  to  the  said  firm  of  E.  &  Co.,  whether 
the  same  firms  respectively  shall  consist  of  the  present 
members  thereof  respectively  or  of  any  of  them,  or  of 
them  or  any  of  them  together  with  any  other  person  or 
persons,  or  of  any  other  person  or  persons  only,  and  not- 
vithatanding  any  change  whatsoever  in  the  condition  of 
the  same  respective  firms.     In  witness,  &c.  (a). 

THE  SCHEDULE  above  referred  to. 

(a)  The  stamp  must  l)e  sufficient  to  cover  the  total  amoimt 
iBteiMled  to  be  secured.  And  it  should  be  borne  in  mind  that  the 
<MMmt  mu.«t  be  closed  if  and  when  notice  of  a  second  mortgage  is 
waved.  See  Bradford  Banking  Go.  v.  Briggs,  31  Ch.  D.  19 ;  12 
App.  Caa.  29  ;  JFeM  v.  WiUiaTns,  [1899]  1  Ch.  132.  It  is  conceived 
*tbt  where  the  land  is  registered  under  the  Land  Transfer  Acts,  1875 
tad  1897  (see  stiprcL,  p.  78  et  seq,),  the  bank  will  take  a  mortgage  in  this 
fcim  with  the  following  addition,  and  also  a  registered  charge  for  the 
moimt  covered  by  the  stamp  according  to  Form  39,  with  the  neces- 
W7  modifications  and  the  special  stipulations,  A.  (1)  and  B.  (4)  : — 

''And  it  is  hereby  agreed  and  declared,  that  the  Registered 

tburge  Xo. for  pounds  [M ],  secured  on  ^^J^  „ 

fte  premises  hereby  mortgaged,  being  [part  of]  the  land  security  upon 

comprised  m  the  title,  No. in  the  parish  [ar  extra  thu  nwrtgage. 

Parochial  place]  of  ,  in  the  district  of  ,  and 

county  of  ,   shall  operate  and   take   effect  as  a 

17—2 


^    I 
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OF  A  POLICY 
OF  AflSVKANCE. 


Parties. 


Witne^^?«tb. 


AsHi^inieiit  of 
policy. 


Habeiiduin. 

Proviso  for 
redemptiou. 


LX. 
Mort(;a6E  of  a  Policy  of  Assurance  for  secunnfi  a  Sum 

ALREADY  DUE  and  FuTURE  ADVANCES  (a). 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  *c. 
{mortgagor']  (hereinafter  called  the  mortgagor),  of  the  one 
part,  and  B.,  of,  &c.  [mortgagee]  (hereinafter  called  the 
mortgagee),  of  the  other  part ;  Witnesseth,  that,  in  con- 
sideration of  £ owing  by  the  mortgagor  to  the  mort- 
gagee, he  the  mortgagor,  as  beneficial  owner,  doth 
hereby  assign  unto  the  mortgagee,  all  that  policy  d 
assm-ance  on  the  life  of  the  mortgagor,  granted  by  the 

Assm*ance  Society,  dated  the  day   of , 

numbered  — ^,  for  the  sum  of  £ ,  and  under  the 

annual  premium  of  £ ,  and  all  monies  assured  or  to 

become  payable  by  or  under  the  said  policy,  and  the  full 
benefit  thereof  (fc),  to  hold  the  premises  unto  the  mort- 
gagee.    Provided  always,  that,  if  the  mortgagor  shall 

pay  to  the  mortgagee  the  sum  of  £ [the  sum  alrexuip 

owing],  with  interest  for  the  same  in  the  meantime  ftt 


security  for  the  principal  monies  and  interest  intended 
to  be  hereby  secured  upon  the  terms,  and  subject  to  the 
provisions  herein  expressed  and  contained." 

(a)  As  to  mortgages  for  securing  further  advances,  see  Davidson'ft 
Free.  Con  v.  4th  ed.  vol.  ii.  pt.  ii.  pp.  260  and  280,  n.  (w).  Any 
proviso  limiting  the  amount  recoverahle  under  such  a  mortgage, 
appears  to  be  better  omitted,  since  under  sect.  88  of  The  Stamp 
Act,  1891  (54  &  55  Vict.  c.  39),  the  deed  will  be  a  good  security 
for  whatever  amount  the  ad  valorem  stamp  will  carry ;  and  (if  the 
proviso  be  omitted)  the  amount  may  be  extended  by  increasing  the 
stamp.  Observe  that  this  section  exempt^  from  the  ad  vtdmtm 
duty  on  a  mortgage  security  (amongst  other  monies)  money  to  be 
advanced  for  keeping  up  any  policy  of  life  assurance  comprised  ia 
such  security,  or  for  efifecting  in  lieu  thereof  any  new  policy. 

Notice  of  the  assignment  of  a  policy  of  assurance  should  be  given 
to  the  office  by  which  it  is  granted.     See  p.  213,  n.  (c),  supra. 

{b)  See  mpra,  p.  213,  nn.,  as  to  assignmentsof  policies  of  assurance. 
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the  rate  of  £ —  per  cent,  per  annum,  on  the day  of     Precedent 


LX. 


next,  and  shall  also,  on  such day  of ,  or 

day  of ,  as  shall  happen  next  after  the  time  of    <*i'  ^  policy 

the  same  respectively  being  advanced  or  becoming  due,  -' 

pay  to  him  such  other  monies  as  may  be  advanced  by 
him  to  or  on  account  of,  or  may  become  due  to  him  by 
the  mortgagor,  with  interest  thereon  at  the  rate  aforesaid, 
from  the  time  or  times  of  the  same  respectively  being 
advanced  or  becoming  due,  then  the  mortgagee  will,  at 
any  time  thereafter,  upon  the  request  and  at  the  cost  of 
the  mortgagor,  assign  the  said  policy  and  premises  to  the 
mortgagor  as  he  shall  direct  (a).  And  the  mortgagor  Covenant  to 
doth  hereby  covenant  with  the  mortgagee,  that  he,  the  ^  f^Sl 
mortgagor,  will  pay  unto  the  mortgagee  the  said  sum  of 

^ [the  sum  already  owing],  together  with  interest 

for  the  same  in  the  meantime,  at  the  rate  of  £ —  per  cent, 
per  annum,  on  the  said day  of next,  and  will 

(i)  The  sabjoined  clauses  were  formerly  inserted  in  this  place, 
bat  aeem  to  be  rendered  unnecessary  by  sect.  22  of  the  Conv.  Act, 
1881  (App.  IV,,  infra\ 

"  Akd  it    18    HEREBY    DECLARED,  that,  if  the  mortgagee    Trusts  of  the 

shall  receive  any  monies  under  the  said  policy,  he  shall  ^^'^^ ' 
thereout,  in  the  first  place,  pay  the  expenses  incurred  in 
Jecovering  the  same  or  otherwise,  in  relation  to  the  pre- 
mises ;  And,  in  the  next  place,  apply  such  monies  in  or 
towards  satisfaction  of  the  monies  for  the  time  being 
owing  on  the  security  of  these  presents ;  and  then  pay 
the  surplus  (if  any)  of  the  said  monies  to  become  pay- 
able mider  the  said  policy  to  the  mortgagor.    And  it  is  Moiigagee's 
HKREBY  declared,  that  the  receipt  of  the  mortgagee  for  JSirge  to  * 
*ny  monies  payable  under  the  said  policy  shall  effec-  tiie  ABsurance 
tnally  discharge  the  said  Assurance  Society,  and  all  other 
pcnons  from  being  concerned  to  see  to  the  application 
thereof,  or  from  being  bound  to  see  whether  default  has 
Jjcen  made  in  payment  of   any  money  intended  to  be 
herehy  secured,  or  whether  any  money  remains  on  the 
wcmity  of  these  presents." 
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also,  on  such 


day  of 


or 


day  of 


(4. 


OF  A  POLICY 
OP  ASSVRANCE. 


— and  interest 
after  default ; 


not  to  vitiate 
policy ; 


—if  vitiated, 
to  effect  new 
policy ; 


— to  pay  the 
preiiiiums,  and 


repay, 


with 


interest,  all 
monies 
expended  by 


as  shall  happen  next  after  the  time  of  the  same  respee* 
tively  being  advanced  or  becoming  due,  pay  to  him  snch 
other  monies  (if  any)  as  may  be  advanced  by  him  to  or  oe^ 
account  of,  or  may  become  due  to  him  by  the  mortgagor! 
with  interest  thereon,  at  the  rate  aforesaid,  from  the  timfrj 
or  times  of  the  same  respectively  being  advanced  ot 

becoming  due  :  and  also  if  the  said  sum  of  £ [ilii\ 

sum  already  owing],  or  any  sum  which  may  hereafter  btt 
advanced  or  become  due  as  aforesaid,  shall  remain  unpaid; 
after  the  day  hereinbefore  appointed  for  payment  thereof, 
respectively,  will  so  long  as  the  same  sum,  or  any  part 
thereof,  shall  remain  unpaid,  pay  to  the  mortgagee 
interest  for  the  principal  sum  for  the  time  being  remain*; 
ing  unpaid,  at  the  rate  of  A* —  per  cent,  per  annum,  byi 

equal  half-yearly  payments,  on  the day  of ,  and, 

the day  of :  And  further,  that  he  the  mort*. 

gagor  will  not  do  or  suffer  anything  whereby  the  said] 
policy  may  become  void  or  voidable,  or  the  mortgagee 
be  hindered  from  receiving  all  or  any  of  the  monies  ^ 
assured  by  or  to  become  payable  under  the  same ;  and 
THAT  if  the  said  policy,  or  any  policy  to  be  effected  as  here- 
inafter provided,  shall  become  void,  the  mortgagor  will 
immediately  effect  a  new  policy  or  policies  on  his  life,  in 
the  name  of  the  mortgagee,  for  a  sum  or  sums  not  less  ia 

the  whole  than  the  sum  of  M ;  and  that  every  such 

new  policy,  and  the  monies  to  become  payable  under  the 
same,  shall  be  subject  to  the  proviso  for  redemption  here- 
inbefore contained,  and  to  the  trusts  applicable  by  virtue 
of  these  presents  to  the  said  existing  policy  of  assurance, 
and  the  monies  to  become  payable  under  the  same,  and 
shall  be  saleable  under  the  statutory  power  in  that  behalf 
in  the  same  manner  in  all  respects  as  if  originally  com- 
prised in  these  presents  (6) ;  and  that  he  the  mortgagor 
will,  from  time  to  time,  pay  the  said  i)remium  of  £ 1 

(a)  The  two  half-yearly  days  for  payment  of  intei-est. 

(b)  These  covenants — not  to  vitiate  the  jiolicy,  and  to  effect  a 
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OH-NER  doth  heie^  gra-nt,  bargain,  sell  (a),  and  demise 

unto  the  mortgagees  [piirr'tlx,  supra,  pp.  126,  196,  &c.], 

TO  HOLD  the  premises  ukto  the  mortgagees  for  the  term  of 

ainety-niiie  years  from  the  diite  hereof,  if  the  mortgagor 

shall  so  long  live,  witlioiit  imiieachnient  of  waste.     And 

THIS  iNDRNTi-RE  ALSO  wiTSKssGTH,  that,  in  further  pur-  ''^'■'""** 

suance  of  the  said  ngreemi-nt,  and  for  the  consideration  jj,j^„jura  loi 

aforesaid,  &c.  [iissignmcnt  of  )i'ility,Tp.  213,  supra,  mutatis  term  of  years. 

mataiidh].    Pro\-ided  always,  that,  if  the  mortgagor  shall,  witneMctii. 

on  the day  of next,  pay  to  the  mortgagees  the  ;)f"'J|S"™' 

sum  of  J; ,  with  interest  for  the  same,  in  the  meantime,   Y^ayuo  for 

at  the  rate  of  t —  peu  (lent.  per  annum,  then  the  mort-  redemption, 
gagees  shall,  at  any  time  thereafter,  upon  the  request  and 
at  the  cost  of  the  mortgagor,  surrender  the  said  premiues 
hereinliefore   demised,  and  re-iissign  the  said  premises 
hereinbefore  assigned,  unto  the  mortgagor,  or  as  he  shall 
direct.     [Triiets  (if  il>:iiir''ilj  qi'  ike  policy,  and  mortgagee's 
rweijit   •■laiiKi'.,   siibstitntiuii    "mort^gees"   /or   "mort- 
gagee," supra,  p.  261,   ii.     Covenant  by  tht-    mortgagor 
Jor payment  nf  pnnc'qial  and  iuterest,  and  of  interest  ajler 
dej'auU,  supra,  p.  331.]     .\nu  the  moi-tgagor  doth  hereby  Covenant*  by 
covenant  with  the  mortgat^ees,  that  he  the  mortgagor  will  ^"ri^thc" 
not  do  or  suffer  anything  whereby  the  said  policy  of  piiey; 
assurance  may  become  void  or  voidable,  or  the  mortgagees  j 

(<i)  TliL-  wonlB  "bargain  and  sell"  will,  without  enrohneut  in 
thiit  •:ase,  give  tlie  mort^-BKee  nn  iictunl  estate  without  entry.  Aa 
to  the  effect  of  the  Statute  of  Uaes  in  vesting  an  actual  estate  with- 
out entrj',  aee  Hetlis  v.  Blaiu,  Ifi  Com.  B.,  N.  S.  90 ;  Onueh  GatK, 
L.  R.  a  C.  P.  231  ;  HiuIjietiPi  Cimf,  ibid.  306  ;  ajld  LohwxA  v.  Oceneert 
•ij  Brmghtoii,  13  <J.  B.  D.  3ff9.  The  life  estate  ia  demiaed  in  order 
Id  avoid  the  risk,  of  deatraying  nnne\ed  powers  of  leasing  and  the 
like,  though  it  Neenis  clear  that  nn  assignment  of  the  life  estnt« 
would  not  affect  sn^h  powets  furlher  than  by  preventing  thfm 
from  being  exercised  to  tlie  prejudice  of  the  awignee  (Altron^er  v. 
MilU,  L.  R.  0  Uh.  124  ;  haninkT  v.  Moorlumu,  26  Ch.  D.  417  ; 
&t  BediagJUld  <£-  Hemng't  Contract,  [1893]  2  Ch.  332 ;  and  see  Ue 
<!(mpeT,  Coq«i-  v.  .S7i;/h(,  27  Ch.  I).  565),  aa  in  effect  is  provided  by 
the  Settled  Laud  .\cl,  188f,  Ap|(.  VII.,  infm,  with  reference  to  the 
statutory  [)oivcrs,  -See  also  Re  Jt'rvihi'»  Triulee*  dUariliall.  28  Ch.  D.  93. 
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expended  by 
the  mortgager.- 
in  keeping  on 
foot  llie  policy. 


That  unlil 
repojraent  tlic 
same  shull  bo 
ehurgeil  on  tbe 
premmes. 


I'roriao  as  tu 
mortgsgor'B 
powcn  under 


be  hindered  from  receivhig  all  or  any  of  the  monies 
asaured,  or  to  become  payable  under  the  same.  Akd 
THAT  if  the  said  policy  or  any  policy  to  be  effected  as 
hereinafter  provided  shall  become  void,  the  mortgagor 
will  immediately  effect  a  new  i>olicy  or  policies  on  his 
life,  in  the  names  of  the  mortgagees,  in  such  sum  or  sums 
of  money  as  shall  amount  to  the  sum  which  would  have 
been  payable  uud&r  the  policy  wliieh  shall  have  become 
void  if  the  mortgagor  had  then  died.  And  that  every 
sncli  new  policy  and  the  monies  to  become  payable 
under  the  same,  shall  be  subject  to  the  proviso  lor 
redemption  hereinbefore  contained,  and  to  the  truatH  and 
powers  applicable  by  virtue  of  these  presents  to  the  said 
policy  of  assurance  hereinbefore  assigned,  and  the  monies 
to  become  payable  under  the  same  (<i).  And  that  hetbt 
mortgagor  will,  from  time  to  time,  pay  the  said  premium 

of  M ,  and  any  other  premiums  or  sums  for  the  tinw 

being  necessary  for  keeping  on  foot  the  said  poliej 
hereinbefore  assigned,  or  any  new  policy  to  be  effected  as 
aforesaid,  on-  the  firht  day  on  which  the  same  respective!) 
ought  to  he  paid,  and  forthwith  deliver  to  the  mortgagee* 
the  receipt  tor  every  such  juiyment.  And  that  the  inon- 
gagor  will,  on  demand,  repay  to  the  mortgagees  all  nioniei 
(if  any)  which  shall  be  expended  by  them  in  keeping  oi 
foot  the  said  policy  hereinbefore  assigned  or  effecting  oi 
keeping  on  foot  any  new  policy  in  lieu  thereof,  witl 
interest  thereon  at  the  rate  aforesaid  from  the  time  01 
respective  times  of  the  same  bavmg  been  expended.  A>'i 
THAT  until  such  monies  shall  be  repaid  with  intfirest  a: 
aforesaid,  the  said  premises  hereinbefore  demiseil  mi 
assigned  respectively,  and  the  monies  to  become  payabli 
tinder  the  said  policy  hereinbefore  assigned,  or  any  iie" 
policy  to  be  effected  as  aforesaid,  shall  be  charged  will 
the  payment  thereof.  [I'l'icn-  tu  Kinrender  /WiViV*-  am 
morlijtiijee»'  iiide^Hiiitii  rluufe,  aiijira,  pp.  2G3,  9.di.]  Pdo 
viDED  AL\vA\s,  and  it  is  hereby  agi'eed  that  nothing  hereii 
(<0  See  itipti,  p.  262,  n.  (6). 


MORTGAGES.  '^65 

OWNER  doth  hereby  grants  bargain,  sell  (a),  and  demise     Phecbdent 
jimto  the  mortgagees  [parcelsy  supra,  pp.  126,  136,  &c.],  ' 

?o  HOLD  the  premises  unto  the  mortgagees  for  the  term  of   ^p  an  estate 
nmety-mne  years  from  the  date  hereof,  if  the  mortgagor      policy  of 
«haD  80  long  live,  without  impeachment  of  waste.     And     AaauRAxcE. 
THIS  iNDBNTUBE  ALSO  WITNESSETH,  that,  in  further  pur-  ^r*"^*  ®*  ^^^ 
iiiance  of  the  said  agreement,  and  for  the  consideration  pjabendum  for 
'ifoiesaid,  &c.  [assignment  of  policy,  p.  213,  supra,  mutatis  term  of  years. 
mutandis].   Pboyidbd  always,  that,  if  the  mortgagor  shall,  Witn«Meth. 

«i  the day  of next,  pay  to  the  mortgagees  the  ;Y^^®''* 

«omof  £ ,  with  interest  for  the  same,  in  the  meantime,  proviso  for 

•t  the  rate  of  £ —  per  cent-  per  annum,  then  the  mort-  redemption. 
|igee8  shall,  at  any  time  thereafter,  upon  the  request  and 
it  the  cost  of  the  mortgagor,  surrender  the  said  premises 
kreinbefore  demised,  and  re-assign  the  said  premises 
'Weinbefore  assigned,  unto  the  mortgagor,  or  as  he  shall 
&ect.    [Trusts  (if  desired)  of  the  policy,  and  mortxjagee' s 
nmj^  clause,  substituting   '* mortgagees"   for   **  mort- 
imee,"  supra,  p.  261,  n.     Covenant  by  the   viortfiagor 
jof^^ai^ment  of  principal  and  interest,  and  of  interest  after 
itfaslt,  supra,  p.  281.]    And  the  mortgagor  doth  hereby  Covenants  by 
eovenant  with  the  mortgagees,  that  he  the  mortgagor  will  Ul^^Ste  the** 
ttot  do  or  suffer  anything  whereby  the  said  policy  of  policy; 
ttsorance  may  become  void  or  voidable,  or  the  mortgagees  ^g^^lj^^v 

•,  policy ; 

(a)  The  words  ^  bargain  and  sell ''  will,  without  enrolment  in 
l]u!«  cue,  give  the  mortgagee  an  actual  estate  without  entry.  As 
^thetffect  of  the  Statute  of  Uses  in  vesting  an  actual  estate  with- 
«t  entry,  see  Heelis  v.  Blain,  18  Com.  B.,  N.  S.  90 ;  Onne's  Case, 
L.  H  8  C.  P.  281  ;  HadfieldTs  Case,  ibid,  306  ;  and  Lowcock  v.  Overseers 
^  AoM^oii,  12  Q.  B.  D.  369.  The  life  estate  is  demised  in  order 
to  svoid  the  risk  of  destroying  annexed  powers  of  leasing  and  the 
^^  thoDgh  it  seems  clear  that  an  assignment  of  the  life  estate 
▼odd  not  affect  such  powers  further  than  by  preventing  them 
tat  being  exercised  to  the  prejudice  of  the  assignee  {Alexander  v. 
JfiD«,  U  R.  6  Ch.  124 ;  Hardaker  v.  Moorluruee,  26  Ch.  D.  417  ; 
&  BeHnqfUld  <D  Herring's  CmUract,  [1893]  2  Ch.  332 ;  and  see  lie 
<Vr,  Cooper  v.  Slu/ht,  27  Ch.  D.  566),  as  in  effect  is  provided  by 
the  Settled  Land  Act,  1882,  App.  VIL,  infra,  with  reference  to  the 
i  <t>tatoiy powers-  HeeelBO  Re  JFi-ujhVs  Trustees  d'Mar8Jiall,2SC[i.I>.9:i. 


266 


MORTGAGES. 


Prbcbdekt 
LXI. 


OF  AN  ESTATE 
FOR   UFB  AND 

POLICY  or 
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— to  pay  the 
'premiums ; 


— aud  repay 
with  interest 
all  monies 
expended  by 
the  mortgagees 
in  keeping  on 
foot  the  policy. 


That  until 
repayment  the 
same  Hhall  be 
charged  on  the 
premises. 


Proviso  as  to 
mortgagor\s 
powers  under 


be  hindered  from  receiving  all  or  any  of  the  monies 
assm'ed,  or  to  become  payable  under  the  same.  Ai 
THAT  if  the  said  policy  or  any  policy  to  be  eflfected  a»| 
hereinafter  provided  shall  become  void,  the  mortgagiMr^ 
will  immediately  effect  a  new  policy  or  policies  on  \mi 
life,  in  the  names  of  the  mortgagees,  in  such  sum  or  sums^ 
of  money  as  shall  amount  to  the  sum  which  would  hai 
been  payable  under  the  policy  which  shall  have  becoi 
void  if  the  mortgagor  had  then  died.  And  that  everyl 
such  new  policy  and  the  monies  to  become  payabtej 
under  the  same,  shall  be  subject  to  the  proviso  fc 
redemption  hereinbefore  contained,  and  to  the  trusts 
powers  appHcable  by  virtue  of  these  presents  to  the  saidj 
policy  of  assurance  hereinbefore  assigned,  and  the  moni( 
to  become  payable  under  the  same  («).  And  that  he 
mortgagor  will,  from  time  to  time,  pay  the  said  premium^ 

of  £ ,  and  any  other  premiums  or  sums  for  the  tinw 

being  necessary  for  keeping  on  foot  the  said  policy 
hereinbefore  assigned,  or  any  new  policy  to  be  effected  as 
aforesaid,  on  the  first  day  on  which  the  same  respectively 
ought  to  be  paid,  and  forthwith  deliver  to  the  mortgagees^ 
the  receipt  for  every  such  payment.  And  that  the  mort- 
gagor will,  on  demand,  repay  to  the  mortgagees  all  monies 
(if  any)  which  shall  be  expended  by  them  in  keeping  on 
foot  the  said  policy  hereinbefore  assigned  or  ejecting  or 
keeping  on  foot  any  new  policy  in  lieu  thereof,  with 
interest  thereon  at  the  rate  aforesaid  from  the  time  or 
respective  times  of  the  same  having  been  expended.  And 
that  until  such  monies  shall  be  repaid  with  interest  as 
aforesaid,  the  said  premises  hereinbefore  demised  and 
assigned  respectively,  and  the  monies  to  become  payable 
under  the  said  policy  hereinbefore  assigned,  or  any  new 
policy  to  be  eflfected  as  aforesaid,  shall  be  charged  with 
the  pajinent  thereof.  [Poiccr  to  Hurrendcr  j^olicies  and 
mortgagees'  indemnitfi  clause,  napra,  pp.  268,  232.]  Pbo- 
viDED  ALWAYS,  and  it  is  hereby  agreed  that  nothing  herein 

{({)  See  suj)m,  p.  262,  n.  (6). 
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entained  shall  affect  any  of  the  powers  by  the  Settled     Precedent 
And  Act«,  1882  to  1890,  or  by  the  said  indenture  of         ^• 

he day  of ,  or  by  reference  thereto  given  to  or   ^^  an  estate 

inted  in  the  mortgagor,  of  leasing,  selling,  or  exchanging,     roLicv  of 
r  of  consenting  to  leases,  sales,  or  exchanges  of  the  pre-     assurance. 
piaes  hereinbefore  demised,  or  of  jointuring  or  charging  ^tiementand 
iKtioDs  or  of  any  other  description ;  but  all  such  powers  Acts. 
pj]  be  exerciseable  as  if  these  presents  had  not  been 
keented,  so  nevertheless  that  the  life  estate  or  interest 
^  the  mortgagor  in  the  rents  and  profits  of  the  said 
1888  and  in  all  hereditaments,  monies,  stocks,  funds, 
res  and  securities  or  other  property  which,  by  means 
in  consequence   of  any  sale  or  exchange  or  other 
186  of  any  such  powers,  may  be  substituted  for  the 
premises  or   any  part  thereof  shall  be  subject  in 
ity  to  the  present  security  (a).     [Interpretation  clause , 
«,  p.  232]  (i>).     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

(«)  This pruvLsion  is  often  objected  to  by  mortgagees,  bat  it  is  not 
I,  and  the  circumstances  of  some  settled  estates  are  such  as  to 
it  almost  esa^ential. 
iff)  If  it  IB  det^ired  to  secure  the  retransfer  of  stock  sold  to  raise 
som  advanced,  the  following  clause  (which  seems  preferable,  at 
vben;  trustees  are  concerned,  to  the  ordinary  stock  mortgage, 
to  which  see  Davidson's  Prec.  Conv.,  vol.  ii.  pt.  ii.  4th  ed. 
•24,  n.  (a),  and  Br&mhy  v.  KeUyy  39  L.  J.  Ch.  274)  may  be 
before  the  interpretation  clause  :— 

**  Pbovided  AiiWAYS,  that  the  mortgagees  may  elect,  in  Provision  tor 
of  the  payment  to  them,  pursuant  to  the  covenant  stwkTu^iieli  of 

jinbefore  contained,  of  the  said  sum  of  £ [the  pa^ineiitof  the 

arfranrfrf],  or  fto  much  thereof  as  shall  for  the  time 

remain  unpaid,  to  have  the  sum  of  M Two-and- 

-quarters  per  Cent.  Consolidated  Stock  [the  amount 
^  ftock  sold]  transferred  into  their  names,  and  that  in  the 

pent  of  Buch  election  being  made»  the  sum  of  A* like 

Hoek  shall  be  taken  by  the  mortgagees  in  full  satisfaction 
p  the  Baid  sum  of  £ [the  anm   advanced]  hereby 


MOHTGACEB. 


PBECfcDKKT     the  office  by  which  tlie  sftnie  has  been  or  may  be  grantei 

■        or  otherwise  (a),  and  thiit  the  residue  of  the  money  whic 

OP  A  coNTiM-  gh^i  orige  from  any  sale  under  the  statutory  jjower  i 
AND  puLicT  op  that  behalf  either  of  the  said  premises  hereinbefor 
granted  and  dieposetl  i>f  or  any  part  tliereof.  or  oE  Ui 
said  policy  of  assurancti  hereinbefore  mentioned  to  hav 
been  effected,  or  any  policy  to  be  hereafter  effected  B 
aforesaid,  and  whieli  shall  be  received  by  the  mortgage) 
and  shall  not  be  applied  in  payment  of  costs,  charsft 
and  expenses,  or  in  dischiirge  of  money  due  on  th 
security  of  these  presents,  shall  be  paid  to  the  morti^tgc 
as  personal  estate.  [Mortijiif/ee's  Indemnity  claitm;  mpn 
p.  227  ;  Interpretation  clause,  p.  2*21.]     Iv  witness.  Ac. 


I'arlies. 


Lxm. 

MORTOAGK    of    LiFK    InTERKST    ?/t    SBTTLED    PERSONAL 

Estate,  and  "/  Policies  of  Assijrance, 

This  indenture,  made,  Ac,  between  A.,  of,  * 
[mortgagor]  (hereinafter  called  the  mortgagor),  of  the  uu 
part,  and  C,  of,  &c.,  !).,  of,  Ac,  and  E.,  of,  &c.  [""T 
(/agcea]  (hereafter  ualled  the  mortgagees),  of  the  olhe 
part:  Whereas,  under  an  indenture,  dated,  &c..  iin 
expressed  to  be  mad*.'  between  [pnrfins]  (l)eing  a  settlt 
ment  made  in  consideration  of  tlie  marriage  then  iiiteiide 
and  shortly  afterwards  solemnised  between  the  mortgage 
and  the  said  M.) ,  the  mortgagor  became  entitled  to  reeeiv 
for  hia  own  benefit  during  hia  life  the  uicome  of  eertai 
tands  thereby  settled  by  or  on  behalf  of  the  mortgagor,  c 
of  any  funds  which  by  means  of  any  change  of  invest 
ment  or  otherwise  might  represent  the  same  [therein  an 
hereinafter  referred  to  as  the  husband's  fund],  and  ale 
in  the  event  of  his  surviving  the  said  M.  to  receive  for  hi 
own  benefit  from  and  after  her  death,  and  during  ti 


(«)S 


r,  p.  -'la  u.  ((t). 
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leiuatiKler  of  his  life,  the  income  of  certain  funds  thereby'     Peeckdikt 

settled  hy  or  on  behalf  of  the  said  XI.,  or  of  any  funda 

which  by  means  of  any  change  of  investment  or  otherwise 

might  represent  the  samettherein  and  hereinafter  referred 

to  as  tlie  wife's  fund] ;  And  whereas  the  aforesaid  funds  ^°!l?''„ffr"' 

■■  '  \Stt  POLICY. 

by  the  said  indenture  of  settlement  settled  by  or  on  behalf  ■ 

,  „,,,,„  ^       .  .  ,   _    I'reMDt  Bttte 

of  1  he  mortgagor  [husband  a  luna]  now  consist  [consists]  of  invcsinient. 
of  or  are  [is]  represented  by  the  stocks,  funda,  shares,  and 
liecurilies  specified  in  the  first  schedule  hereto,  and  the 
aforesaid  funds  by  the  said  indenture  of  settlement  settled 
\>y  or  on  behalf  of  the  said  M.  [wife's  fiuid]  now  conaist 
[consiyts]  of  or  are  [is]  represented  by  the  stocks,  funda, 
shares,  and  aecuritieii  specified  in  the  second  scliedule 
hereto,  all  of  whieli  are  now  standing  in  the  names  or 
under   the    legal   control  of  P.   and  Q.  as   the  present 
trnsteea  of  the  same  indenture:  And  wrbbeas  the  mort-  Title  tu 
Hagor  is  entitled  to  the  poUcies  of  assurance  upon  his  own  P"""*^ 
bfe  described  in  the  tbii'd  schedule  hereto  :  And  whereas  Agreement  for 
the  mortgagees  liave  agreed  to  lend  to  the  mortgagor  the 

^um  of  t upon  having  the  repayment  thereof  with 

interest  at  the  rate  hereinafter  mentioned  secured  in 
manner  hereinafter  appearing:  Now  this  indenture  witaessctli. 
WITNESSETH,  that  in  pursuance  of  the  aaid  agi'eement, 
and  in  consideration  of  £ this  day  paid  to  the  mort- 
gagor by  the  mortgagees  out  of  monies  belonging  to  them 
on  a  joint  account  (the  i-eceipt  whereof  the  mortgagor 
doth  hereby  acknowledge),  he  the  mortgagor  as  beneficial 
o\iuER  doth  hereby  assign  unto  the  mortgagees :  Fikst  Assijniinent  oi 
AT,L  the  income  which  during  the  life  of  the  mortgagor  '  *  ""*™'  • 
shall  arise  from  the  monies,  stocks,  funds,  shares,  and 
securities  now  or  at  any  time  hereafter  constituting  or 
representing  the  fund  by  the  said  indenture  of  settlement 
settled  by  or  on  behalf  of  the  mortgagor  [husband's  fund]: 
.Secondly  all  the  income  which  after  the  death  of  the 
baid  M.  and  thenceforth  during  the  life  of  the  mortgagor 
if  he  fihall  survive  her,  shall  arise  from  the  monies,  stocks, 
Euudti,  shares,  and  securities  now  or  at  any  time  hereafter 


r 
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Pbecedknt    the  oflSce  by  which  the  same  has  been  or  may  be  grant 

*        or  otherwise  (a),  and  that  the  residue  of  the  money  wl 

OF  A  coNTiN-  shall  arise  from  any  sale  under  the  statutory  power 

OENT  E8TATK  •/      m. 

AND  POLICY  OF  that   behalf  either  of  the   said  premises  herein 

granted  and  disposed  of  or  any  part  thereof,  or  of 
said  policy  of  assurance  hereinbefore  mentioned  to 
been  effected,  or  any  policy  to  be  hereafter  effected 
aforesaid,  and  which  shafU  be  received  by  the  mortgt 
and  shall  not  be  applied  in  payment  of  costs,  charj 
and  expenses,   or  in  discharge  of  money  due  on 
security  of  these  presents,  shall  be  paid  to  the  mort' 
as  personal  estate.     [Mortgagee's  indemnity  clause,  «wj 
p.  227  ;  Interpretation  clansCy  p.  221.]     In  witness,  itd 
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^Settlement 
•creating  life 
interest. 


LXIII. 

Mortgage  of  Life  Interest  in  settled  Person-U. 
Estate,  and  of  Policies  of  Assurance. 

This  indenture,  made,  &c.,  between  A.,  of, 
[uiartgagor]  (hereinafter  called  the  mortgagor),  of  the 
part,  and  C,  of,  &c.,  D.,  of,  &c.,  and  E.,  of,  &c,  [mi 
gagees]  (hereafter  called  the  mortgagees),  of  the  ol 
part:  Whereas,  mider  an  indentm^e,  dated,  &c., 
expressed  to  be  made  between  [parties]  (being  a  seti 
ment  made  in  consideration  of  the  marriage  then  inteu< 
and  shortly  afterwards  solemnised  between  the  mortj 
and  the  said  M.),  the  mortgagor  became  entitled  to  re( 
for  his  own  benefit  during  his  life  the  income  of  cei 
f  mids  thereby  settled  by  or  on  behalf  of  the  mortgagor, 
of  any  funds  which  by  means  of  any  change  of  in' 
ment  or  otherwise  might  represent  the  same  [therein 
liereinafter  referred  to  as  the  husband's  fund],  and  al 
in  the  event  of  his  surviving  the  said  M.  to  receive  for 
own  benefit  from  and  after  her  death,  and  during 

(a)  See  »upra,  p.  263  n,  (a). 
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OF   LIFE 
IXTERE8T  IN 
SETTLED  PER- 
SONAL   ESTATE 
AND   POLICY. 

Present  state 
of  investment. 


Title  to 
policies. 

Agreement  for 
loan. 


^lemainder  of  his  life,  the  income  of  certain  funds  thereby     Trecedent 

iBttledby  or  on  behalf  of  the  said  M.,  or  of  any  funds         * 

which  by  means  of  any  change  of  investment  or  otherwise 
ight  represent  the  same  [therein  and  hereinafter  referred 
as  the  wife's  fund] ;  And  whereas  the  aforesaid  funds 
the  said  indenture  of  settlement  settled  by  or  on  behalf 
the  mortgagor  [husband's  fund]  now  consist  [consists] 
or  are  [is]  represented  by  the  stocks,  funds,  shares,  and 
nrities  specified  in  the  first  schedule  hereto,  and  the 
»resaid  funds  by  the  said  indenture  of  settlement  settled 
or  on  behalf  of  the  said  M.  [wife's  fund]  now  consist 
[consists]  of  or  are  [is]  represented  by  the  stocks,  funds, 
hfaares,  and  securities  specified  in  the  second  schedule 
piereto,  all  of  which  are  now  standing  in  the  names  or 
|imder  the  legal  control  of  P.  and  Q.  as  the  present 
tees  of  the  same  indenture :  And  whereas  the  mort- 
;or  is  entitled  to  the  poUcies  of  assurance  upon  his  own 
described  in  the  third  schedule  hereto  :  And  whereas 
tte  mortgagees  have  agreed  to  lend  to  the  mortgagor  the 

nun  of  £ upon  having  the  repayment  thereof  with 

it  at  the  rate  hereinafter  mentioned  secured  in 
iner  hereinafter  appearing:   Now   this    indenture  Witnessetu. 
[E8SETH,  that  in  pursuance  of  the  said   agreement, 

id  in  consideration  of  £ this  day  paid  to  the  mort- 

T  by  the  mortgagees  out  of  monies  belonging  to  them 
a  joint  account  (the  receipt  whereof  the  mortgagor 
hereby  acknowledge),  he  the  mortgagor  as  beneficial 
doth  hereby  assign  unto  the  mortgagees :  First 
the  income  which  during  the  life  of  the  mortgagor 
U  arise  from  the  monies,  stocks,  funds,  shares,  and 
ities  now  or  at  any  time  hereafter  constituting  or 
presenting  the  fund  by  the  said  indenture  of  settlement 
ed  by  or  on  behalf  of  the  mortgagor  [husband's  fund] : 
iKGOHDLY  ALL  the  incomo  which  after  the  death  of  the 
'Mid  M.  and  thenceforth  during  the  life  of  the  mortgagor 
if  be  shall  survive  her,  shall  arise  from  the  monies,  stocks, 
(onds,  shares,  and  securities  now  or  at  any  time  hereafter 


Assi<^ment  of 
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constituting  or  representing  the  funds  by  the  said  inden- 
ture of  settlement  settled  by  or  on  behalf  of  the  said  li 
[wife's  fund] ;  And  thirdly;  all  those  policies  of  assure 
ance  on  the  life  of  the  mortgagor,  the  particulars  wh< 
are  specified  in  the  third  schedule  hereto,  and  all  moi 
assured  or  to  become  payable  by  or  under  the  said  polii 
respectively,  and  the  full  benefit  thereof  respectively :  Ti 
HOLD  the  premises  unto  the  mortgagees,  their  executoi 
administrators,  and  assigns.  [Proriso  for  redemptim 
at  p.  265,  supra,  omitting  -  the  reference  to  the  d 
property ;  covenant  for  payment  of  principal  and  interti 
and  of  interest  after  default;  covenants  by  tnortgagar 
keep  up  the  policieSy  sxd)stituting  for  **  policy  hereinbefi 
assigned,*'  the  words  "policies  hereinbefore  assigned,' 
and  adding  where  necessain/,  *'  or  any  of  them,"  a\ 
substituting  for  "new  policy"  the  wards  "new  policy 
policies,"  supra,  pp.  265,  266.  Power  to  sum 
policies  {similarly  vaHed),  p.  263  ;  mortgagees*  indemni 
clause,  p.  232 ;  interpretation  cluuse,  p.  282.]  In  wttn] 
&c.  (a). 

THE  FIKST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

THE  THHiD  SCHEDULE  above  referred  to. 


(a)  Notices  of  the  charge  should  be  given  to  the  trustees  of 
settlement,  and  to  the  offices  granting  the  various  policies  cbai 
See  Re  Wijait,  [1892]  1  Ch.  188  ;  affirmed  in  D.  P.  sub  n.  Ward 
Dmicamhe,  [1893]  A.  C.  369 ;  and  Re  Wasdale  [1899],  1  Ch.  163. 
is  usual,  before  advancing  money  on  such  a  mortgage,  to  inqi 
of  the  trustees  of  the  fund  whether  they  have  received  notice  of 
and  what  incumbrances.     Query  however  whether  such  an  inqi 
need  be  answered,  and  whether  any  answer  given  can  be  rehed 
{Lmv  V.  Bourerie,  [1891]  3  Ch.  82^;   Re  TiUott,  [1892]   1   Ch.  86j 
Elkington  <t-  Co.  v.  Hiiiicr,  [1892]  2  Ch.  452 ;  Re  DwinaU,  [11 
1   Ch.    474),  and  whether  the   moi*tgagor  must  not   be   requii 
himself  to  make  a  statutory  declurution  ou  the  subject. 


LXIV. 

MoBTOAGE  of  Betersionabv  Intebest  ill  Funds  in  Cmirt, 
Pbovision  for  payment  <if  Compound  Intebest, 

This  indenture,  made,  &<i.,  BETWEEN  A.  B..  of, 
ic.  [mortgagor]  (hereinafter  called  the  mortgagor),  of  the 
one  part :  and  C.  D.,  of,  Ac.  E.  F.,  of,  &c.,  and  G.  H.,  of, 
&c.  [mortgagers]  (hereinafter  called  the  mortgageeB),  of 

the  other  part :  Whereas  under  the  will,  dated  the 

day  of  ',  and  proved  in   the  Principal  Registry  of 

Probate  on  the day  of ,  of  M.  B.,  late  of , 

in  the  county  of -,  deceawed,  the  mortgagor,  as  one  of 

the children  of  the  said  M.  B.,  living  at  his  death,  is 

entitled  in  reverBion  expectant  on  the  death  of  his  mother 
P.  B.,  and  subject  to  her  lif<?  interest  nnder  the  trusts  of 

the  said  will  to  one  equal share  in  the  residuary 

estate  of  the  said  M.  B.,  and  the  monies,  stocks,  funds, 
and  securities  for  the  lime  being  constituting  or  repre- 
senting the  same,  and  the  mortgagor  will  or  may  in  the 
event  of  the  death  of  any  of  his  brothers  under  the  age  of 
twenty-one  years,  or  of  any  of  his  sisters  under  that  age 
and  without  having  been  married  be  or  become  entitled 
to  some  further  or  other  share  or  shares  therein :  And 
WHEREAS  the  residuary  estate  of  the  said  M.  B.  now 
consists  of  or  is  represented  by  the  following  particulars, 
that  is  to  say  (1)  the  sum  of  Two-and-three-quarters  per 
Cent.  Consolidated  Stock,  specified  In  the  first  part  of  the 
Bcbedule  hereto,  and  standing  in  the  name  of  the  Pay- 
master-General to  the  credit  of  an  action,  Re  B.,  B.  v.  X., 
1885,  B.  200  (being  an  action  for  the  administration  of 
tbe  estate  of  the  said  M.  B.)  "the  account  of  the  residue," 
and  (2)  the  mortgage  debts  specified  in  the  second  part  of 
tbe  same  schedule,  and  vested,  with  the  securities  for  the 
aume,in  X.  and  Y.  as  the  present  trustees  of  the  said  will: 
And  WHEREAS  the  mortgagees  have  agreed  to  lend  to  the 

mortgagor  the  sum  of  M ,  upon  having  the  repayment 

D.C.P.  18 
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thereof,  with  intereet  {or  thtt  same  at  the  rate  hereinafter 
mentioned,  secured  in  manner   hereinafter  appearing: 

Now   THI8    INDEHTURB   WITNESHETH,    that    in   purSURDCe  ot 

the  said  agreement,  and  in  consideration  of  £ this 

day  paid  to  the  mortgagor  by  the  mortgageen  (thereceiirt 
whereof  the  mortgagor  doth  hereby  acknowledge),  he  ihe 
mortgagor  as  beneficial  owner  doth  hereby  assign  unto 

the  mortgagees  all  that  one  e(jual share  to  which 

the  mortgagor  is  entitled  rh  aforesaid,  and  everj-  or  auy 
further  or  other  share  to  which  lie  may  be  or  Income 
entitled  in  the  said  stock  and  mortgage  debts  now  consti- 
tuting or  representing  the  residuary  estate  of  the  ssiii 
M.  B.,  and  in  all  other  (ii  any)  monies,  etocks,  funds  am! 
securities,  constituting  or  representing,  or  which  at  anv 
time  or  times  hereafter  may  constitute  or  represent  the 
same ;  To  hold  the  premises  unto  the  mortgagees  subject 
to  the  aforesaid  life  interest  of  the  said  P.  B.  under  the 
truets  of  the  said  will  [Proviso  for  redemption,  gujmi, 
p.  265,  {ymitting  the.  refemici'  to  a  siirrenfler.  Covnant /or 
payment  of  principal  and  inten-gt,  and  nf  interest  aili-i 
defavit,  p.  231].  And  fiirther  that  all  the  interest 
which  shall  daring  the  continuance  of  this  securitj'  accrnt 

due  on  the  said  sum  of  £ ,  and  all  interest  whieli 

shall  accrue  due  on  that  interest  or  iipon  any  other  intertsi 
which  shall  be  capitalised  under  this  present  clauge 
shall,  in  case  the  same  shall  not  be  paid  within  tweuty 
one  days  from  the  respective  times  of  the  same  becominj 
due,  become  principal,  and  be  added  to  the  said  principa 

sum  ot  it' as  or  in  the  natm-e  of  a  further  advance 

and  shall  carry  interest  at  the  rate  of  i; — — -  per  cent,  pa 
annum,  to  be  computed  from  the  respective  times  of  sue! 
interest  accruing  due,  and  such  interest  shall  be  con 
sidered  to  accrue  and  shall  be  payalile  from  time  to  tisH 
on  the  days  hereinbefore  appointed  for  the  payment  o 

interest  on  the  said  original  sum  of  £ ,  bo  that  by  tht 

addition  and  capitalisation  of  the  interest  as  aforesaid  th< 
total  principal  money  hereby  secured  may  be  augmentei 
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^n  the  footing  of  an  accamulation  at  compound  interest 
jfomputed  at  the  rate  of  ^E per  cent,  per  annum,  with 

tits  taken  half-yearly  on  the  days  hereinbefore  men- 
ned,  and  that  all  additions  to  the  said  principal  sum  of 
by  means  of  capitalised  interest,  shall  be  charged 
the  said  mortgaged  premises,  and  shall  to  all  intents 
d  purposes  be  within  the  scope  and  operation  of  this 
ity,  but  so  that  this  provision  shall  not  be  deemed  to 
thorise  the  mortgagor  to  allow  any  interest  to  fall  into 
r  unless  permitted  so  to  do  by  the  mortgagees,  and 
t  the  mortgagor  will,  after  the  same  shall  be  due,  upon 
A  pay  to  the  mortgagees  any  interest  which  shall  be 
italised  hereunder,  and  any  interest  which  shall  accrue 
reon.     [Mortgagees*  indemnity  clause,  supra,  p.  232 ; 
npretation  clause,  p.  282]  (a).     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


Precedent 
LXIV. 


OF  REVER- 
SIONARY 
INTEREST  IN 
FUNDS  IN 
COURT. 


Part  I. 


Part  n. 


(«)  Notice  of  the  security  must  be  given  to  the  trustees,  and  a 
order  obtained  (see  as  U)  the  latter  Re  Eyton,  45  Ch.  D.  458 ; 
V.  Pottle,  [1894]  2  Ch.  499  ;  Stepliens  v.  Green,  [1895]  2  Ch. 
5).   The  following  is  a  form  of  power  (which  should  be  inserted 
the  interpretation  clause)  to  apply  for  a  stop  order,  and  use  the 
of  the  nior^agOT  : — 

"  And  the  mortgagor  doth  hereby  empower  the  mort-  Power  to  am)!)- 
'        at  the  cost  of  the  mortgagor,  to  apply  for  and    ^^  ^  ^^^  ^^' 

un  an  order  in  the  said  action,  prohibiting  the  transfer 
payment  of  the  capital  or  income  of  the  said  premises 
reinbefore  assigned  without  notice  to  the  mortgagees, 

upon  such  application  to  use  the  name  of  the  mort- 
;or  as  a  party  concurring  therein,  or  consenting  thereto, 
to  instruct  solicitors  and  counsel  accordingly  on 
)alf  of  the  mortgagor." 


18—2 
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P&ECBDENT 

LXV. 


FU&THER 

CHARGE  ON 

LIFE  INTEKEBT 

IN  SETTLED 

PERSONAL 

ESTATE  AND 

POLICY. 

Recitals. 

That  deed  is 
supplemental 
to  prior 
mortgage. 


State  of  mort- 
gage debt. 

That  mort- 
gagor is 
entitled  to 
fresh  policy. 

Of  agreement 
for  the  further 
advance. 


Witnesseth. 


Assignment  of 
fresh  policy. 

Habendum. 


LXV. 

Further  Charge  by  Supplemental  Deed  upon  a  Lin\ 
INTEREST  in  settled  Personal  Estate  and  a  Policy,  •! 
FRESH  Policy  being  added  to  the  security. 

This  indenture,  made,  &c.,  between  A.,  of,  kt\ 
[mortgagor]  (hereinafter  called  the  mortgagor),  of  the  onaj 
part,  and  B.,  of,  &c.  [mortgagee]  (hereinafter  called  thil 
mortgagee),  of  the  other  part.  Whereas  these  presend 
are  supplemental  to  an  indenture  (hereinafter  referred  to| 

as  the  principal  indenture)  dated  the day  of ij 

18 ,  and  expressed  to  be  made  between  the  mortgagocj 

of  the  one  part  and  the  mortgagee  of  the  other  part,  an^ 
being  a  mortgage  of  the  life  interest  of  the  mortgagor  id 
the  residuary  estate  of  G.  D.,  deceased,  and  a  poUcyo^ 

assurance  on  his  own  life  to  secure  £ and  interest:| 

And  WHEREAS  the  said  sum  of  £ with  current  intereat 

thereon  remains  owing  to  the  mortgagee  upon  the  securitj 
of  the  principal  indenture  :  And  whereas  the  mortgagor 
is  possessed  of  the  policy  of  assurance  on  his  own  Ufe^ 
hereinafter  assigned :  And  whereas  the  mortgagee  hai 
agreed  to  lend  to  the  mortgagor  the  further  sum  ol 

£ upon  having  the  repayment  thereof  with  interefltj 

at   the    rate   hereinafter  mentioned   secured,    and  M 

payment  of  the  said  sum  of  £ [the  old  debt]  and: 

the  interest  thereon  respectively  further  secured  in 
manner  hereinafter  appearing.  Now  this  inden-; 
TURE    WITNESSETH,    that    in    pursuance    of     the    said 

agreement,  and  in  consideration  of  £ ,  now  paid 

by  the  mortgagee  to  the  mortgagor  (the  receipt  whereof 
the  mortgagor  doth   hereby  acknowledge)  and  of  the 

said    sum   of    £ [the    old    debt]    being   owing  » 

aforesaid,  he  the  mortgagor,  as  beneficial  owner  doth 
hereby  assign  unto  the  mortgagee  [assignment  of  tin 
Jresh  policy^  pp.  212,  213,  supra]  to  hold  the  premises 
unto  the  mortgagee,  subject  to  such  right  or  equity  of 
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ledemption  as  immediately  after  the  execution  of  these  Precedent 

presents  by  the  mortgagor  will  by  virtue  of  the  principal         

hAentwre  and  these  presents  be  subsisting  in  and  with  further 

tespect  to  the   premises  comprised    m   and   assigned  life  interest 

ly  the  principal  indenture  [covenant  by   the  mortgagor  ^  settled 

ftr  payment  of  the  new  debt  on  the  next  half-yearly  day  estate  and 

^pointed   by   the    principal   indenture  for  payment    of  — ^^"^' — 

htereit  and  of  subsequent  interest,  pp.  291,  292,  and  notes].  paZ^*^/"*"" 

AXD  IT   IS    HEREBY    AGREED    AND   DECLARED,    that   all   the    prmcipal  and 

jremises  comprised  in  and  assigned  by  the  principal  7  ^       * 
imdentnre,  and  also  any  new  policy  or  policies  which  may  that  property 
be  effected  according  to  the  provisions  in  that   behalf  throJSnjd^ 
^tained  in  the  principal  indenture,  and  the  monies  to  mortgage  shall 
Ibecome  payable  thereunder,  shall  be  charged  with  the  ^ith  the 
Jftyment,  and  shall  not  be  redeemable  but  upon  payment  ^^®^ 
1^  the  mortgagor  to  the  mortgagee  of  as  well  the  said 

ttm  of  £ [the  new  debt]   and  interest  for  the  same 

leeording  to  the  covenant  in  that  behalf  hereinbefore 

contained  as  the  said  sum  of  £ [the  old  debt]   and 

"file  interest  due  and  to  become  due  for  the  same.     And 

KETHER  that  all  the  covenants,  powers  and  provisions  And  that  the 

traitained  in  the  principal  indenture  with  reference  to  the  ^he^ortra^ 

,|oKcy  thereby  mortgaged  or  any  substituted  policy  or  shall  extend  to 

policies,  or  to  any  monies  which  may  be  received  under  poUcv^ 

wr  by  virtue  of  the  same,  and  also  the  other  powers  and 

Jroviaions  therein  contained  for  securing  payment  of  the 

»id  sum  of  £ [the  old  debt]  and  the  interest  thereon, 

T*l»il  respectively  extend  and  be  applicable  to  the  said 
policy  hereby  assigned  and  any  substituted  policy  or 
policies  and  any  monies  which  may  be  received  under  or 
I7  virtue  of  the  same  and  otherwise  so  as  to  be  a  security 

for  the  said  sum  of  £ [the  new  debt]  and  the  interest 

ftereon  as  well  as  the  sum  of  £ [the  old  debt]  and 

tte  interest  thereon,  and  for  all  other  principal  monies 
*nd  interest  intended  to  be  secured  by  these  presents  and 
TO  principal  indenture  (including  particularly  monies 
^nded  in  keeping  up  or  restoring  any  of  the  said 
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I'UECEDENT 
LXV. 


policies  and  the  interest  thereon),  and  generally  in 
same  manner  as  if  the  said  policy  hereby  assigned 
puKTHBK      been  comprised  in  and  assigned  by  the  principal  ind( 
LIFE  iNTERKST  ture,  and  all  necessary  alterations  had  been  made  in 

IK  SETTLED 

PBJUSONAL 

ESTATE   AND 

POLICY. 


said  covenants,  powers  and  provisions  therein  contaii 
regard  being  had  to  the  addition  of  the  said  polic 
hereby  assigned  and  to  the  charge  in  the  amount  of 
principal  monies  intended  to  be  secured.  [Interpretatk 
clause,  supra,  p.  221.]     In  witness,  &c.  (a). 


PRKCEDKNT 
LXVI. 


IN  FEE  SUIUECT 
TO   PRIOR 
CHARGES. 

Parties. 


Witnesseth. 
Consideration. 

JReceipt. 

Grant. 
Habendum. 


Mortgage  in  fee  Subject  to  Prior  Charges,  a  Suri 

Joining. 

This  INDENTUEE,  made,  &c.,  between  A-  of, 
[mortgagor]  (hereinafter  called  the  mortgagor),  of  the 
part,  B.,  of,  &c.  [surety] ,  of  the  second  part,  and  C, 
&c.  [mortgagee]  (hereinafter  called  the  mortgagee),  of  tl 
third  part.    Whereas  the  mortgagor  is  seised  of 
hereditaments  hereinafter  granted  for  an  estate  of  inh( 
ance  in  fee  simple  subject  to  the  mortgages  hereint 
mentioned    [recital  of  agreement  for  loan  by  C.  to  A, 
supra,  p.  252] .    And  whereas  the  said  £.  has  agreed 
join  in  these  presents  as  surety  for  the  mortgagor  ii 
manner  hereinafter  appearing.      Now  this   indentui 

WITNESSETH,  that  in  consideration  of  £ this  daypaiJ 

by  the  mortgagee  to  the  mortgagor  with  the  privity  and] 
approbation  (hereby  testified)  of  the  said  B.  (the  receipt 
whereof  the  mortgagor  doth  hereby  acknowledge),  he  the 
mortgagor  as  beneficial  owner  doth  hereby  grant  unto 
the  mortgagee,  his  heirs  and  assigns  [parcels,  suprot 
p.  128,  &c.],  TO  HOLD  the  premises  unto  and  to  the  usb 

(a)  Notice  of  the  deed  should  be  given  to  the  trustee  ol  the  will 
and  to  the  offices. 
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0f  the  mortgagee,  his  heirs  and  assigns,  subject  to  a     ^^^:^^^ 

fliortgage  thereof  made  by  an  indenture,  dated  the ' 

day  of ,  and  expressed  to  be  made  between  [parties] ,  in  fkb  subject 

I  TO   PRIOIt 

jlor  securing  the  sum  of  £ and  interest,  and  also  to      charobs. 

|i  mortgage  thereof  made  by  an  indenture,  dated  the subject  to 

jiay  of ,  and  expressed  to  be  made  between  [parties] ,  P"or 

Por  securing  the  sum  of  £ and  interest  [proviso  for  '"°^  ^^' 

pdmption^  supra,  p.  226,  adding,  '*  subject  to  the  mort- 

g^es  aforesaid,  if  and  so  far  as  then  subsisting"] .   And  Covenant  by 

the  mortgagor  and  the  said  B.  do,  and  as  separate  cove-  morjp^r  and 

.Bants  also  each  of  them  doth,  hereby  covenant  with  the  payment. 

mortgagee  that  the  mortgagor  and  the  said  B.,  or  one  of 

flkem,  their  or  one  of  their  heirs,  executors,  or  adminis- 

tratOTB,  will  pay  to  the  mortgagee  on  the  said day 

U next    [remainder  of  covenant  for  payment  of 

fnncipal  and  interest,  and  of  interest  after  default,  supra, 
p.  226.  Mortgagee's  indemnity  clause,  supra,  p.  227] . 
PtoviDED  ALWAYS,  and  it  is  hereby  declared,  that  although  Surety  to  be 

t between  the  mortgagor  and  the  said  B.  the  said  B.  is  p^cip!d. 
ly  a  surety  for  the  mortgagor,  yet  as  between  the  said 
B.  and  the  mortgagee,  the  said  B.  is  to  be  considered  as  a 
Irindpal  debtor  for  the  said  principal  monies  and  interest 
^by  secured,  so  that  the  said  B.,  his  heirs,  executors, 
«r  administrators,  shall  not  be  released  by  time  being 
fiven  to  the  mortgagor,  or  by  any  other  act  or  omission  of 
the  mortgagee,  or  matter  or  thing  whatsoever  whereby  the 
^  B.,  his  heirs,  executors,  or  administrators,  as  a 
wiety  or  sureties  only  would  be  so  released.  [Interpre- 
^'timi  clause,  supra,  p.  221]  (a).     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

;«)  The  Btatntory  power  of  sale  seems  sufficiently  to  meet  the  case 
q(  aiMntgage  sabject  to  prior  charges.    But  see  Precedent  L.,  twpra. 


Becital  of  prior 
mortgage. 
Of  state  of 
prior  debt. 

Agreetueat  for 


Tbat  prior 
mort^gee  hat 
agreecl  to  join 


CnnBideiatton. 
Beceipt. 


MoBTGAGG  of  Fbeeholds.     A  Priok  Moktoagbb  ./oiniiij 
to  Postpone  Ms  secuAt^. 

This  indenture,  made,  A:c.,  between  A.,  of,  fa. 
\)riartgagoT\  (hereinafter  called  the  mortgagor),  of  the 
first  part,  B.,  of,  &c,  [prioj'  ninrliiagce'],  of  the  second 
part,  and  C,  of,  &c.  [mortgagee]  (heremafter  called  the 
mortgagee),  of  the  third  part:  Whereas,  &c.  [rmU  th 
prior  mortgage,  see  p,  188,  Knprti] :   And   WHERats  the 

said   sum   of   £ ,  with   current  interest   thereoD  is 

owing  to  the  said  B.,  on  the  security  of  the  said  inden- 
ture  of  mortgage :    And   whereas   the   mortgagee  lias 

agreed  to  lend  to  the  mortgagor  the  sum  of  £ uixin 

having  the  repayment  thereof  with  interest  for  the  same 
at  the  rate  hereinafter  mentioned,  secured  in  manner 
hereinafter  appearing  :  And  wheheas  the  said  B.,  at  the 
request  of  the  mortgagor,  has  agreed  to  join  in  these 
presents  for  the  purpose  of  postponing  his  aforewid 
security  to  the  security  intended  to  be  hereby  made.  Now 
THIS  INDENTURB  wiTNESBErH,  that  ill  pursuance  of  the 
said  agreements  and  in  consideration  of  £ — —  now 
paid  to  the  mortgagor  by  the  mortgagee  (the  receipt 
whereof  the  mortgagor  doth  hereby  acknowledge),  the 
said  B.  AS  mortqaobe  doth  hereljy  at  the  request  of  the 
mortgagor  grant  and  release,  and  the  mortgagor  .w 
BENEFICIAL  OWNER  doth  hereby  grant  and  confirm  unto  the 
mortgagee,  his  heirs  and  assigns  [parcels,  supra,  pp.  123, 
126,  &c.],  TO  HOLD  the  premises  ukto  and  to  the  (sk 
of  the  mortgagee,  his  heirs  and  assigns,  freed  and  dis- 
charged from  the  said  sum  (jf  ±' [ihe  debt  ojcin,'/ !» 

B.]  and  the  interest  due  and  to  grow  due  thereon  iin<i 
from  all  claims  and  demands  under  the  said  indenture  of 

the  day  of  .     [Proriso  for  redemption,  supra, 

p.  226,  the  reconveyance  to  be  "  to  the  use  of  the  said  B. 
his  heirs  and  assigns,  or  as  he  or  they  shall  direct  subject 


MOBTGAOES.  281 

to  SQch  right  or  eqaity  of  redemption  as  would  for  the     p&ecbdbnt 

time  being  have  been  subsisting  therein  by  virtue  of  the         ' 

aid  indenture  of  the day  of if  these  presents      i^  ^be  a 

liad  not  been  made,  and  so  as  to  restore  the  security  by  oaobb  joining 
the  same  indenture  created  for  the  said  sum  of  £ and    ^  postponb 

.  HIS  SECURITY. 

interest,  With  all  the  powers  and  authorities  incidental 

iihereto."    Covenant  for  payment  of  principal  and  interest  payment  of 
^  of  interest  after  default,  mpra,  p.  226.]     Provided  \^^!^^^  ^^^ 
[always  and  it  is  hereby  agreed  and  declared  that  it  Agreement  as 
lidiall  be  lawful  for  the  mortgagee  upon  a  sale  of  the  to  surplus 
Wd  premises  under  the  statutory  power  in  that  behalf  ealSf^ 
tta  pay  any  surplus  which  shall  remain  after  satisfaction 
iif  the  security  hereby  made  to  the  said  B.,  his  executors, 
Itdininistrators,  or   assigns,   whose  receipt   shall    be    a 
fnffident  discharge  for  the  same  (a).   [Mortgagee's  indem- 
nity clause,  supra,  p.  227 ;    interpretation  clause,   supra, 
w*  221.]    In  witness,  &c. 


Lxvm. 

MORTGAGE  of  Fee  Simple  Lands,  and  of  Lands  in     Precedkxt 

T  YVTTT 

Settlement  subject  to  a  Poster  of  Appointment —         * 

Proviso  as  to  the  Order  of  Liability  heticeen  the  o^  ^^^  simple 

*  A^D  8FTTLK1) 

Mortgagors  and  the  Estates,  '  lands. 

This  INDENTURE,  made,  &c.,  between  A.  B.,  of,  &c.  Parties. 
1^  of  the  mortgagors'],  of  the  first  part ;  C.  B.,  of,  &c. 
wi other  moiigagor],  of  the  second  part;  and  D.  E.,  of, 
|^,and  F.  G.,  of,  &c.  [mortgagees]  (hereinafter  called  the 
mortgagees),  of  the  third  part ;  Whereas,  by  an  indenture  Recital  of 
'•ted,  4c,,  and  expressed  to  be  made  between  [parties]  pa^^^^t^e^ 
wing  a  settlement  made  in  consideration  of  the  marriage  lands  to  be 
ften  intended  and  shortly  after  solemnised  between  the        "^  " 

M  A  clause  to  this  effect  is  gometimes  inserted,  but  i»  considered 
^  fce  unnecweary.  See  Be  Walhampton  Estate,  26  Ch.  I).  391  ;  litest 
^^*^,  dx.  Bank  v.  Rdiance,  d;e.  Society,  29  Ch.  D.  954. 
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rMi;(T,DEKT     said  C.  B.  and  M.  B.),  the  bereditaments  hereinafter 

' ■      appointed  were  limited,  from  and  after  the  Bolemnisation  of 

'*'  "^"'^"^  the  said  tlien  intended  marriage,  to  the  use  of  such  person 
LAKw.        or  persons,  for  such  estate  and  e8talet^,  and  in  such  manDer. 
"as  the  said  A.  B.  and  C.  B.  durin;;  their  joint  hves,  by 
any  deed  or  deeds,  should  appoint,  jiud  in  default  of  and 
suhject  to  such  appointment,  to  uses  and   upon  trusU 
^oioneuf  the  therein  declared:  And  whereas  the  said  A.  B.  is  seised 
raurtBB^ra       qJ  jjjg  hereditaments  hereinafter  L-ninted  for  an  estate  in 
being  Jtiscd  lU              .                                                             " 
fee  of  the          fee  Simple  m  possession,  free  from  incumbrances :  Asi> 
o  let  n     .      WHEREAS  the  mortgagees  have  afjrc^ed  to  lend  to  the  mi 
nirat'iOT*lwiii.    ^-  B.  and  C.  B.  the  sum  of  £ ,  upon  having  the  re- 
payment of  the  same,  with  interest  as  hereinafter  men- 
\vihii»«.tlL.       tioned,  secured  in  manner  hereinafter  appearing:  Not 
THIS   INDENTURE  WITNESSETH,  that,  in  pursuance  of  tie 
said  agreement,  and  in  consideratitm  of  i— —  now  paid 
to  the  said  A.  B,  and  C.  B.  by  the  mortgagees  out  of 
monies  belonging  to  them  on  a  joint  account  (the  receipt 
whereof  the  said  A.  B.  and  C.  B,  do  hereby  acknowledge), 
the   said   A.  B.  and   C.   B.   as    DsxicFtciAi.   owners  in 
exercise  of  the  aforesaid  power  to  them  for  this  purpose 
given  by  the  said  indenture  of  setUomeiit,  and  of  everr 
A|iiH,imiiiMit     other  power  enabling  them,  do  ht^rebj  appoint  thai  .UJ. 
lit  the  sttiifi!     THOSE  manors,  messuages,  farms,  lands,  and   heredila- 
uients  described  in  the  first  schedule  hereto,  and  all  otlier 
(if  any)  the  hereditaments  which,  by  the  Hnid  indenture 
of  settlement,  were  subjected  to  the  joint  appoiutmeut  of 
the  said  A.  B.  and  C.  B,  as  aforch-aid,  yhall  henceforth 
remain  and  be  to  the  use  of  the  mortgagees  theii'  lieirs 
TViiiit»wtlL        and   assigns.     Ann   this   indekture    also   witnessetb, 
'  ""                that,  in  further  pursuance  of  the  isiiid  agreement,  and  for 
Ctiunji-nnco  ui    the  consideration  aforesaid,  he  the  said  A,  B,  as  bbse- 
Inm/s^ """'"'    Fi<;iAL  OWNER  doth  hereby  grant  unto  the  mortgagees, 
their  heirs  and  assigns,  all  thosk  manors,  messuttges, 
farms,  lands,  and  hereditaments  di^i^crihed  in  the  second 

lliiixiici ,       schedule   hereto:    To   hold   the   jiremises   hereinbefore 

granted,  ukto  and  to  the  use  of  the  mortgagees,  their 
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re  and  aBsigns.     Provided  ai-watb,  that,  if  the  s&id 

3.  and  C.  B.  or  either  of  them,  or  their  appointees,  or        ' 

ir  or  either  of  their  heli-B,  esecators,  adminiatrators,  ">'  ►'"'^  ■""••■i 
laaigns,  or  any  other  person  interested  in  the  equity  of     '  LtHim. 

smption  of  any  of  the  said  premises,  on  the day  I'mvino  lur 

next  shall  pay  to  the  mortgagees  the  sum  of  reJ^mpWon- 

— ,  with  interest  for  the  same  in  the  meantime  at  the 

t  of per  cent,  per  annum,  then  thd  mortgagees 

II  at  any  time  thereafter,  upon  the  request  and  at  the 
.  of  any  such  person,  reconvey  the  said  premises  herein- 
ire  appointed,  to  the  uses  and  upoa  the  trusts  to  and 
n  nhich  the  equity  of  redemption  of  the  same  premises 
U  for  the  time  being  stand  limited  and  settled  (a),  and 
invey  the  said  premises  hereinbefore  granted,  to  the 
of  the  said  A.  B.,  his  heirs  and  assigns,  or  as  he  or 
7  shall  direct.     [Joint  and  several  covenants  by  A.  B. 

C.  B.  for  payment  of  principal  and  interest  and  of 
regt  after  defanlt,  see  pp.  226,  279,  supra.']     And  by  simciui  trusts 
'  of  variation  of  the  provisionii  of  the  Conveyancing  ^^o^^''^,jn 

Law  of  Property  Act,  1881,  as  to  the  power  of  sale  fromsnies 
:eby  given  to  mortgagees,  it  is  herebv  declared,  that  "ucuiorv 
mortgagees  shall  pay  such  residue  or  surplus,  if  any,  l""'''^ 
lie  monies  arising  from  a  sale  under  the  aforesaid  power 
he  said  premises  hereinbefore  appointed  or  any  part 
reof  as  under  the  aforesaid  provisions  would  he  pay- 
!  to  the  person  entitled  to  the  mortgaged  property  or 
borised  to  give  receipts  for  the  proceeds  of  sale  thereof 
0  the  trustees  for  purposes  of  the  Settled  Land  Acta, 
2  to  1890,  of  the  aforesaid  settlement  (whose  receipt 
11  be  a  sufficient  discharge  for  the  same)  to  be  held  and 
bed  upon  and  for  the  trusts  and  piu-poses  which  would 
e  been  appUcable  thereto  in  case  the  same  had  been 
ital  money  arising  under  the  said  indenture  of  settle- 
it  and  liable  by  virtue  thereof  to  be  invested  primarily 

>)  See  aa  to  the  imporUnce  of  properly  fraiuing  the  proviso  for 
imption  in  a  mortg^e  of  settled  property,  PlontUy  v,  Felton,  14 
i.Ctts.61. 
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Prkcejjent 
LXVIII. 


OP  FEB  SIMPLE 

AND  SETTLED 

LANDS. 


Agreement  of 
the  mortgagors 
as  to  the  order 
of  liability  of 
themselves  and 
the  estates. 


Mortgagees 
not  to  be 
affected  by 
preceding 
agreement. 


MORTGAGES. 

in  the  purchase  of  freehold  hereditaments  to  be  settlej 
to  the  usQs  thereby  limited  concerning  the  said  pre 
hereinbefore  appointed,  or  as  near  thereto  as  the  deal 
of  parties  and  other  intervening  circumstances  shall  adi 
Provided  always,  and  it  is  hereby  agreed  and  decl 
between  and  by  the  said  A.  B.  and  G.  B.,  that,  as  betwi 
the  said  A.  B.,  his  heirs,  executors,  and  administratoi 
and  the  said  G.  B.,  his  heirs,  executors,  and  administratoi 
the  said  A.  B.,  his  heirs,  executors,  and  administra 
shall  be  primarily  liable  to  the  payment  of  the  said  sum 

£ and  interest ;  and  that,  as  between  the  said  A. 

his  heirs,  executors,  and  administrators,  and  the  pei 
or  persons  for  the  time  being  entitled  to  the  equity  of 
demption  of  the  said  mortgaged  premises,  the  said  mc 
gaged  premises  shall  be  the  primary  fund  for  the  paynu 

of  the  said   sum  of  £ and  interest ;  and  that 

between  the  said  premises  hereinbefore  granted,  and 
said  premises  hereinbefore  appointed,  the  said  preinif 
hereinbefore  granted  shall  be  the  primary  fund  for 

payment  of  the  said  sum  of  £ and  interest :  Promdi 

ALWAYS  that  the  provision  hereinbefore  contained 
respect  to  the  primary  liability  to  the  payment  of  the 

sum  of  £ and  interest  shall  not  affect  the  mortga^ 

or  preclude  them  from  resorting  to  the  said  A.  B., 
heirs,  executors,  or  administrators,  and  the  said  G.  B., 
heirs,  executors,  or  administrators,  or  any  of  them,  and 
the  said  mortgaged  premises  or  any  of  them,  at  the  sai 
time  or  in  such  order  and  manner  as  they  shall  think 
[^mortgagees'  indemnity  clavse,  svpra,  p.  282].     Providi 
ALWAYS  that  unless  such  an  interpretation  is  inconsisl 
with   the  context  the  expression  the  mortgagees  [« 
mainder    of  interpretation    clansej   supra,   p.   282]. 

WITNESS,  &c. 

THE  FIRST  SGHEDULE  above  referred  to. 


THE  SEGOND  SGHEDULE  above  referred  to. 
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;0KTEHPOBAKEOUS 


tmi 


LXIX. 

Deed    to  accompany 
Charge. 


a   Begistered 


Pkkcedent 
LXIX. 


DBRD  ACCOM- 
PANYINO 

BEOI8TEKED 
CHARGE. 


Parties. 

Reference  to 
charge. 


S  INDENTURE,  made,  &c.,  between  A.,  of,  &c. 
fi0rtgagor\  (hereinafter  called  the  mortgagor),  of  the 
jDe  part,  and  B.,  of,  &e.,  C,  of,  &c.,  and  D.,  of,  &c. 
'pntgageai\  (hereinafter  called  the  mortgagees),  of  the 
■her  part:    Supplemental  to  the   charge  No.  — ,  for 

pounds    {£ ),   secured    on    the    freehold    [or 

lold]  land  known  as being  [part  of]  the  land 

iprised  in  the  title  No.  — ,  in  the  parish  \pr  extra 

shial  place]  of  ,  in  the  district  of  and  county 

,  WITNESSETH  that  in  pursuance  of  an  agreement  witnesseth. 

this  behalf  entered  into  upon  the  treaty  for  the  said 

rge  and  in   consideration   of    the  premises,  It    is 

SI  agreed  and  declared  as  follows  (that  is  to  say) — 

1.  {Here  introduce  in  separate  numbered  parOfgraphs  such 

ttmnUy  clauses^  and  provisions  not  implied  or  inserted  in 

charge  as  may  be  suitable  to  the  circumstances,  referring 

the  money  as  '^  secured  by  the  said  charge  "  and  to  the 

charged  as  ''  the  land  comprised  in  the  said  charge  " 

otherwise  mutatis  mutandis  (a)  ],     In  witness,  &c. 


Agreement  and 
declaration. 


LXX. 

loBTGAOB  by  Demise  foi'  Part  of  a  Term  of  Years  for 

securing  a  Portion. 


PRKCKDKNT 

LXX. 


B  INDENTURE,  made,  &c.,  between  A.  B.,  of,  &c., 
id  C.  D.,  of,  &c.  [ti-ustees  of  the  term  of  years],  of  the 
Irst  part ;  E.  F.,  of,  &c.  [tenant  for  life],  of  the  second  i^n^ties 
|art;  G.  F.,  of,  &c.  [portionist],  of  the  third  part ;  and 

i  ^a)  See  npn,  p.  91.  It  is  thought  that,  as  a  general  rule,  none  of 
ihtt  miaoellmeous  stipulations  under  the  head  C.  in  Form  39  of  the 
ixi^  will  be  introduced  into  the  charge,  and  that,  unless  a  mortgage 


BY   DEMISE    TO 

8F.CTHK 

PORTIOX. 
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Precedent 
LXX. 


J.  K.,  of,  &c.  [moi'tgagec]  (hereinafter  called  the  moi 
gagee),  of  the  fourth  part :  Whereas  L.  F.,  late  of 

BY  DEMISE  TO  esquire,  deceased,  duly  executed  his  will  dated  the 
poKTioN.      day  of ,  and  thereby  devised  all  his  manors,  dm 

Recital  of  will  suages,  lands,  tenements,  hereditaments,  and  real  est 


creating  the 
term: 


in  the  county  of 


to  the  use  of  the  said  A.  B. 


G.  D.,  their  executors,  administrators,  and  assigns,  for 
term  of  500  years,  to  be  computed  from  his  the 
testator's  decease,  without  impeachment  of  waste,  a| 
the  trusts  thereinafter  declared  and  in  part  hereinaft 
mentioned  concerning  the  same,  and  from  and  after 
determination  of  the  said  term  of  500  years,  and  in 
meantime  subject  thereto  and  to  the  trusts  thereof,  to 
use  of  his  the  said  testator's  eldest  son,  the  said  E.  F. 
his  assigns  for  his  life  without  impeachment  of  waste  vi 
remainders  over  in  settlement;   And  the  said  testat 
thereby  declared  that  the  said  premises  were  so  devif 
to  the  said  A.  B.  and  G.  D.,  for  the  said  term  of  500  j( 
as  aforesaid,  upon  trust  (among  other  things)  that  if 
the  said  testator  should  have  any  younger  child  orchil( 
meaning  thereby  any  child  or  children  who  should  sui 
him,  and  being  a  son  or  sons,  attain  the  age  of  twenfy-oi 
years,  or  being  a  daughter  or  daughters,  attain  that 
or  marry  other  than  any  son  or  sons  of  his,  who,  befc 
attaining  the  age  of  twenty-one  years,  should  becoi 
entitled  in  possession  to  the  same  premises  for  the  fii 
estate  for  life  (a),  then  the  said  trustees  or  the  survii 
of  them,  or  the  executors  or  administrators  of  such  si 
vivor,  should,  by  demise,  assignment,  mortgage,  sale, 
other  disposition  of  the  eaid  premises,  or  of  part  thei 
for  all  or  any  part  of  the  said  term  of  500  years,  or 
such  other  means  as  therein  mentioned,  levy  and  rai 

in  the  wnaX  form  be  taken,  these,  &s  well  as  other  clauses  for  wbk 
the  Rules  make  no  provision,  will  be  contained  in  a  separate  deed 
the  above  or  some  like  form. 

(a)  This  mode  of  detining  the  children  to  take  is  sometimes  lued; 
but  the  language  of  the  will  should  be  followed. 
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(he  sam  of  £5,000,  for  the  portion  of  each  younger  child,     Preckdent 

and  pay  the  same  to  him  or  her  or  to  his  or  her  legal         '_ * 

perBonal  representatives,  and  the  said  testator  thereby  »^'  demise  to 
appointed  the  said  A.  B.  and  G.  D.  executors  thereof :      portion. 

iAxD  WHBBEAS  the  said  L.  F.  died  on  the  day  of  __of  death  of" 

^^,  and  his  said  will  was  proved  by  the  said  A.  B.  and  testator  and 

C.  D.  in  the Registry  of  Probate  on  the day  of  will ; 

h — ;  Akd  whbbeas  the  said  G.  F,  is  one  of  the  younger 

MuMren  of  the  said  L.  F.,  and  has  attained  the  age  of 

^nty-one  years :  And  whereas  the  said  portion  or  sum  —that  ijortion 

^  £5,000  to  which  the  said  G.  F.  as  one  of  such  younger  remains  owing; 

riiildren  is  entitled  under  the  trusts  of  the  said  term  as 

laforesaid  is  owing  to  him,  but  all  interest  thereon  (a)  has 

leen  paid  down  to  the  date  of  these  presents,  and  he  is 

lieorous  that  the  same  shall  be  raised  and  paid  to  him : 

WHEREAS  the  legacy  duty  on  the  said  sum  of  4>5,000  —that  tiie 
been  paid  by  the  said  G.  F.  out  of  his  own  moneys,  h^ii'paW;  "^* 

a  proper  receipt  for  the  same  has  been  taken  (/>) : 
AxD  WHBBEAS  the  mortgagee  has  at  the  request  of  the  —ot  agreement 
•wd  A.  B.  and  C.  D.  agreed  to  pay  to  the  said  G.  F.  the  b\^ mortgagee 
Wd  sum  of  £5,000  upon  having  the  repayment  thereof  «"<^  security. 
vith  interest  at  the  rate  hereinafter  mentioned,  secured  in 
ftaoner  hereinafter  appearing,  the  said  £.  F.  agreeing  to 
Inter  into  the  covenant  hereinafter  contained  for  payment 
•f  the  interest    thereon:    Now  this  indenture    wit-  Witnesseth. 
insBTH,  that,  in  pursuance  of  the  said  agreements,  and 
in  consideration  of  £5,000  this  day  paid  to  the  saidG.  F.  Consideration. 
ly  the  mortgagee  at  the  request  (hereby  testified)  of  the 
*ud  A.  B.  and  C.  D.  (the  receipt  whereof  the  said  G.  F. 
iiktb  hereby  acknowledge,  and  the  payment  whereof  to 
Um  the  said  A.  B.  and  C.  D.  hereby  admit),  they  the  said 
A  B.  and  G.  D.  as  trustees  do,  and  each  of  them  doth, 
hereby  grant  and  demise  unto  the  mortgagee  all  that,   Demiw. 

(a)  Portions  carry  interest  of  their  own  nature. 

(M  It  Menu  desirable  to  recite  that  the  duty  has  been  paid,  and 
w  to  treat  it  as  paid  in  this  way,  unless  the  trustees  pay  it  out  of 
<^  moneys,  in  which  case  the  mortgage  would  be  for  the  balance. 
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1*BECEDEXT 
LXX. 


BY   DEMISE   TO 

SECUllK 

PORTION. 


Parcels. 
HabenduiQ. 

Proviso  for 
cesser. 


Mortgage 
money  deemed 
to  become  dae 
in  six  months. 


Interest  to  be 
paid  half- 
yearly. 


MORTOAOES. 

&c.  [parcels],  all  which  said  premises  are  part  of  th^] 
hereditaments  by  the  said  will  of  the  said  L.  F.  devu 
or  limited  to  the  said  A.  B.  and  G.  D.,  their  ezecutoi 
administrators,  and  assigns,  for  the  said  term  of  500  yc 
as  hereinbefore  is  mentioned,  To  hold  the  premises 
the  mortgagee  for  the  term  of  490  years,  to  commenc 
from  the  day  next  before  the  date  of  these  presents  with^ 
out  impeachment  of  waste :  Provided  always,  and  it  ii 
hereby  declared,  that,  if  the  said  A.  B.  and  C.  D.,  thdi 
executors,  administrators,  or  assigns,  or  the  said  E.  F. 
any  other  person  or  persons  interested  in  the  inheritaneel 
of  the  said  premises  in  remainder  expectant  upon  thei 
determination  of  the  said  term  of  500  years,  shall,  on  ibBi 

day  of next  (a),  pay  to  the  mortgagee  the  said  j 

^um  of  d95,000,  with  interest  for  the  same  in  the  meantinurjj 

at  the  rate  of per  cent,  per  annum,  the  said  term 

490  years  hereby  created  shall  immediat-ely  th^eap(m' 
cease  and  determine ;   Provided  also,  and  it  is  herebyjj 
declared  that  for  the  purposes  of  the  power  of  sale 
other  powers  in  these  presents  implied  by  statute,  the 
sum  of  £5,000  shall  be  deemed  to  become  due  on  the 

day  of  next:    And  it  is  hereby   furi 

declared,  that,  if  the  said  sum  of  d95,000,  or  any 
thereof,  shall  remain  unpaid  after  the  said day 


ipaidl 


Covenant  by 
tenant  for  life 
for  payment  of 
interest  accru- 
ing during  his 
life. 


next,  then,  so  long  as  the  same  sum  or  any 

thereof  shall  remain  unpaid,  interest  at  the  rate  of  £• 
per  cent,  per  aimum  for  the  sum  so  remaining  un] 
shall  be  paid  to  the  mortgagee,  by  equal  half-yearly  pay- 
ments on  the  day  of  and  the  day  of 

;   And  the  said  E.  F.  doth  hereby  covenant  with 


the  mortgagee  that  the  said  E.  F.  will  af  all  times  during 
his  life,  if  the  aforesaid  sum  of  £5,000  or  any  part  thereof 
shall  so  long  remain  on  the  security  of  these  presents,  pay 
to  the  mortgagee,  the  interest  for  the  said  sum  of  £5,000, 
or  for  so  much  thereof  as  shall  for  the  time  being  remain 
unpaid,  at  the  rate  of per  cent,  per  annum,  by  equal 

(a)  Six  months  from  date. 
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blf-yearly  payments,  on  the day  of and  the  Pkecedent 

' —  day  of (a).    And  it  is  hereby  declared  that  ' 

Ik  said  Bum  of  iB6,000  hereby  secured,  and  the  interest  by  demise  to 

*  8ECT7R]' 

the  same,  shall  not  nor  shall  any  part  thereof  respec-  portion. 

iy  constitute  a  debt  of  the  said  A.  B.  and  C.  D.,  or  Trustees  not"" 

ir  of  them,  or  be  recoverable  from  them  or  either  of  *»  ^  per- 

iv    •            ..!_          •  1^1     •    1     •                   i                   T     .    .  sonally  liable. 

,  tneir  or  either  of  their  heirs,  executors,  or  admmis- 
rs,  personally.     Provided  always,  that  unless  such 
interpretation  is  inconsistent  with  the  context,  the 
ression  the  mortgagee  [remainder  of  Interpretation 
^imae^  p.  221,  mipra'].     In  witness,  &c. 


LXXL 

poBTGAGE  in  Fee  by  the  Personal  Bepresentatives  of  a 

Deceased  Person  (&). 


Precedent 
LXXl. 


.HIS  INDENTUBE,  made,  (fee,  between  A.,  of,  &c., 

B.,  of,  &c.    [mortgagoi^H]   (hereinafter  called    the 

Lgors),  of  the  one  part,  and  C,  of,  &c,  {mortgagee'] 

sreinafter  called  the  mortgagee),  of  the  other  part. 

fHSSEAS  D.,  late  of ,  Esq.,  deceased,  made  his  will, 

the day  of ,  1897,  and  thereby  (among 

ler  things)  appointed  the  mortgagors  executors  thereof : 

Ikd  whereas  the  said  D.  died  on  the day  of , 

^  and  his  said  will  was  proved  by  the  mortgagors  in 
District  Registry  on  the day  of ,  1899, 

(a)  If  a  tenant  for  life  or  for  any  other  limited  estate  should 
for  the  payment  of  the  principal  as  well  as  the  interest, 
pnviBO  should  be  added  (as  at  p.  284,  mpra^  mviaiis  mtUandis) 
the  debt  primarily  on  the  land  in  exoneration  of  the 
V  bat  eo  as  not  to  affect  the  rights  of  the  mortgagee. 
pB  scknowledgment  by  the  tenant  for  life  for  production  of  deeds 
^  often  be  advantageously  added.  And  where  the  land  is  registered 
»*  lect  6  (7)  of  the  Land  Transfer  Act,  1897. 

9)  Sec  ncpni,  p.  160,  n.  (c).    The  power  of  an  executor  or  admiuis- 
|teor  to  mortgage  the  assets  is  considered  to  be  beyond  question. 


11 Y  PERSONAL 
liEPllESENTA- 
TIVE8  VNDEli 

LAND 

TRANSFER  ACT. 

1897. 

Parties. 
Recitals ; 
— of  will ; 

— of  death  and 
probate ; 


D.C.P. 
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Pbeckdekt     [or  rcdte  D.'s  death  intestate  and  grant  of  letters  afadmim- 

'^ "        iration  to  the  mortgagors^ :  And  whereas  the  aaid  D.  was 

at  hia  death  seised  of  the  hereditaments  hereinafter 
granted  for  ftn  estnte  of  inheritance  in  fee  simple  in 
posBeaeion,  free  from  incumbrances:  Ani>  whkbhas  thi 
mortgagee  has  agreed  to  lend  to  the  mortgagors  the  snni 

—of  seisin ;       of  i Upon  having  the  repayment  thereof  with  interest 

— ofagTeement  at  the  rate  hereinafter  mentioned,  secured  in   mauiiei 
for  loan.  hereinafter  appearing.   Now  this  mnENTUBB  wrrNBSSEiH 

Witnesseth  .  . 

that  in  pursoanoe  of  the  said  agreement,  and  in  considera- 
tion of  the  sum  of  £ now  paid  to  the  mortgagor 

by  the  mortgagee  {the  receipt  whereof  the  mortgagor: 
do  hereby  acknowledge),  they  the  mortgagors  as  persoim 
representatives  of  the  said  D.  [in  exercise  of  the  po^ei 
for  this  purpose  vested  in  them  under  the  Land  Transfei 
Act,  1897,  and  of  every  other  power  enabling  them,  ant 

v.nai.  by  virtue  also  of  their  estate  and  interest  (n)  ]  do  herebi 

grant  unto  the  mortgagee,  his  heirs  and  assigns,  w 

lliibemlniu.       THOSE,  &c.  \jiarceU,  pp.  126,  130,  siipra'l.  To  hold  thi 
premises  unto  and  to   the  use   of  the  mortgagee,  hi: 

ivosiso  for        heirs  and  assigns.     Provided  always,  that  if  the  niorl 

eni|)tioD.       gagors,  or  any  other  persons  or  person  interested  in  ihi 

equity  of  redemption  of  the  said  premises,  shall  on  the  — 

day  ol next  pay  to  the  mortgagee  the  sum  of  ^ — ■ 

with  interest  for  the  same  in  the  meantime  at  the  rate  o 
£ —  per  cent,  per  annum,  then  the  mortgagee  shall  a 
any  time  thereafter  upon  the  request,  and  at  the  cost  o 
the  mortgagors  or  any  such  person  as  aforesaid  reeonve^ 
the  said  premises  unto  the  mortgagors,  or  as  they  shal 
direct  in  fee  simple.  [Interest  to  he  paid  half-yenrly ;  mort 
(fogors  not  to  be  personally  liable,  snpni,  pp.  "288,  289,  mnil 

IntiiiTireiatioii    f/agce's  indemnity  clause,  supra,  p.  2'i7].    Provided  always 

crdu-se.  that  unless  sach  an  interpretation  is  inconsistent  will 

the  context,  the  expression  "  themortgagors"hereinb6fon 

used  shall  include  the  survivor  of  them   and  other  thi 

personal  representatives  or  representative  for  the  timi 

(a)  Thi^  word*  in  braclicts  ore  lianlly  neceMary. 
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being  of  the  said  D.,  their  and  his  assigns,  and  the 
expression  ''the  mortgagee"  hereinbefore  used  shall 
inclnde  his  executors,  administrators,  and  assigns.     In 

iriTNESS,  &c. 


PRBCBUENT 

LXXI. 

BY  PERSOXAL 
11EPRS8ENTA- 
TIVE8  UNDER 

LiVND 
TRANSFER  ACT, 

1897. 


LXXII. 

Deed  of  Further  Charge  hy  Indorsement  (a). 

This  indenture,  made,  &c.,  between  the  within 
Jiamed  A.  [the  motigagor]  (hereinafter  called  the  mort- 
fagor),  of  the  one  part,  and  the  within  named  B.,  C,  and 
D.  [mortgagees]  (hereinafter  called  the  mortgagees),  of 
Ihe  other  part.     Whereas  the  within  mentioned  sum  of 

p£ (6),  with  interest  thereon  from  the  day  of 

- —  last,  is  owing  on  the  security  of  the  within  written 
Sodenttire.    And  whereas  the  mortgagees  have  agreed 

fo  lend  to  the  uioi-tgagor  the  further  sum  of  dt ,  on 

having  the  repayment  thereof  with  interest  at  the  rate 
hereinafter  mentioned,  secured  in  manner  hereinafter 
ippearing.  Now  this  indenture  witnesseth,  that  in 
|QrBnance  of  the  said  agreement,  and  in  consideration  of 
i- — ,  this  day  paid  to  the  mortgagor  by  the  mortgagees, 
t  of  moneys  belonging  to  them  on  a  joint  account  (the 

ipt  of  which  sum  the  mortgagor  doth  hereby  acknow- 
),  HB  the  mortgagor  doth  hereby  covenant  with  the 

rtgagees,  that  he  the  mortgagor  will,  on  the day 

next  (c),   pay  to  the  mortgagees  the  sum  of 

((Q,  with  interest  for  the  same  in  the  meantime  at 

rate  of  £ —  per  cent.  \}er  annum,  and  if  the  same 

(a)  Oompaie  Form  II.  of  the  Fourth  Schedule  to  the  Conv.  Act, 
ttt^l  ^Appendix  IV.,  infra). 

[^)  The  principal  sum  in  the  original  mortgage  deed. 

Kt)  If  the  further  advance  lie  made  in  the  interval  l^tween  the 
Mf-jeariy  days  appointed  by  the  mortgage  deed  for  the  payment  of 
teemt,  the  day  named  here  should  he  the  half-yei^rly  day  next 
Mowing  tfa<.  date  of  the  advance. 
d)  The  farther  advance. 

ly— 2 


Precedent 
LXXIT. 

FURTHER 

CHARGE  BY 

INDORSEMENT. 

Parties. 

Recital  that 
mortage  debt 
remains  owing 
with  some 
interest. 

Agreement  for 

fisher 

advance. 


Witnesseth. 
Consideration. 


Covenant  by 
mortgagor  for 
payment  of 
farther 
advance,  and 
interest. 
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PRECEDKNT 
LXXII. 


FUBTBLER 

CHARGE   »Y 

INDORSEMENT. 


Covenant  that 
mortgaged  pre- 
mises shall  be 
cliamd  with 
the  lurther 
advance  and 
interest ; 


and  that  the 
powers  of  the 
mortgage  deed 
sliall  De  appli- 
cable to  the 
further 
advance. 


sum  or  any  part  thereof  shall  remain  unpaid  after  the 

said day  of next,  will  thenceforth  pay  to  them 

interest  for  the  same  or  for  so  mach  thereof  as  shall  for 

the  time  being  remain  unpaid  at  the  rate  of  £ pei 

cent,  per  annum  by  equal  half-yearly  payments  on  the 

day  of and  the day  of (a).   And  fubthei 

that  all  the  hereditaments  and  premises  comprised  io 
and  expressed  to  be  granted  by  the  within  written  inden- 
ture, shall  be  charged  with  the  payment,  and  shall  no! 
be  redeemable  but  upon  payment,  by  the  mortgagor  to 

the  mortgagees,  of  as  well  the  said  sum  of  £ (b)  and 

interest  for  the  same  according  to  the  covenant  herein- 
before contamed  in  that  behalf,  as  the  within  mentioned 

sum  of  £ (c),  and  the  interest  due  and  to  become  due 

for  the  same.  And  further  that  all  powers  and  pro« 
visions  in  the  within  written  indenture  contained,  or  by 
statute  implied,  for  securing  or  obtaining  the  payment  of 
the  principal  money  and  interest  thereby  secured,  shaK 
extend  and  be  applicable  so  as  to  be  a  further  securily 

for  the  said  sum  of  £ (6)  and  interest,  as  if  the  said 

sum  had  formed  part  of  the  principal  money  secured  by 
the  within  written  indenture  (d),  [Interpretation  clmtstf 
Hiipra^  p.  232.]    In  witness,  &c. 


Phkckdknt 
LXXIII. 


Parties. 


LXXIII. 

Mortgage  to  a  Building  Society  of  Freeholds,  Lease- 
holds, and  Copyholds.     Powers  of  Managbmbnt  (e). 

^"^ciExr''  This  INDENTUEE,  made,  &c.,  between   A.  B.  of, 
&c.,  a  Member  of  the Building  Society,  incorporated 

(a)  The  half-yearly  days  of  payment  of  interest  under  the  original 
mortgage. 

(6)  The  further  advance. 

(c)  The  original  principal  sum. 

{d)  This  clause  may  be  omitted  where  there  are  no  special  powtat 
and  provisions. 

(«)  See  as  to  mortgages  to  Benefit  Building  Societies,  Davidson^ 
Prec.   Conv.  vol.   ii.   pt   ii.   4th  ed.  pp.   703   et  seq.,  and   notes. 
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under  the  Building  Societies  Act,  1874  [mortgagor]  (here-     Precedent 

inafter  called  the  mortgagor),  of  the  one  part,  and  the  said         

Building  Society  [mortgagees]  (hereinafter  called  the  to  a  building 

Society),  of  the  other  part,  witnesseth,  that,  in  considera-  — ^ '■— 

tion  of  £ now  paid  by  the  Society  to  the  mortgagor,      ^  ^  ' 

being  the  amount  to  which  he  is  entitled  in  respect  of 

The  Act,  6  &  7  Wm.  IV.  c.  32,  by  which  such  societies  were  until 
Kcently  regulated,  has  now  been  repealed  by  the  Building  Societies 
Act,  1874  (37  &  38  Vict  c.  42),  which  is  amended  by  the  Building 
Societies  Acts,  1875,  1877,  1884,  and  1894  (38  Vict.  c.  9  ;  40  &  41 
TicL  c  63  ;  47  &  48  Vict.  c.  41  ;  and  57  &  58  Vict.  c.  47)  ;  but  such 
Ri>eal  does  not  affect  any  Benefit  Building  Society  previously  certi- 
;  led  under  the  repealed  Act,  until  such  society  obtains  a  certificate 
I  «f  ineoiporation  under  the  Act  of  1874.    See  sect.  7  of  the  Act  of 
:  lH74,  and  sect.  2  of  the  Act  of  1875.     A  Building  Society,  upon 
i  ttc€i\Tng  a  certificate  of  incorporation  under  the  Act  of  1874,  becomes 
I  (aects.  9  &  13)  a  body  corporate,  having  a  common  seal,  and  having 
lower  to  hold  land  by  way  of  mortgage.    Hence  mortgages  to 
Boilding  Societies,  under  the  Building  Societies  Act,  1874,  differ 
fiom  mortgages  to  Benefit  Building  Societies  under  6  &  7  Wm.  IV. 
c  32,  by  being  taken  in  the  name  of  the  society,  not  in  the  names  of 
tra^eefiw    As  to  mortgages  of  copyholds,  see  sect.  28  of  the  Act  of 
1874^  and  n.  (6)  at  p.  296,  infra.    In  most  other  respects,  mortgages 
to  Building  Societies  now  stand  on  the  same  footing  as  mortgages  to 
Bene6t  Building  Societies  under  6  &  7  Wm.  IV.  c  32.     It  is  pro- 
tided  by  the  Land  Transfer  Act,  1897,  s.  i*    (3),  that  registered 
luid  may  be  charged  in  favour  of  a  Building  Society  under  the  Acts 
hf  means  of  a  mortgage  made  in  accordance  with  the  rules  of  the 
*i>Qety,  and  that  the  mortgage  shall  be  deemed  a  charge  made  in  the 
prcKtibed  manner,  and  be  registered  accordingly. 

Ab  the  limits  of  this  work  do  not  admit  of  more  than  one  Prece- 
pt of  such  a  mortgage,  it  has  been  thought  best  to  frame  this 
PxEcedent,  as  including  freeholds,  leaseholds,  and  copyholds,  so  as 
te  give  the  provisions  applicable  to  properties  of  each  of  these 
tennreB,  though,  in  fact,  mortgages  to  Building  Societies,  being  for 
•Bwll  sums,  will  usually  include  property  of  one  tenure  only,  in 
which  case  the  parts  of  this  Precedent  relating  to  property  of  any 
ether  tenure  will,  of  course,  be  omitted. 

The  exemption  irom  stamp  duty  on  mortgages,  formerly  enjoyed 
hf  ^efit  Building  Societies,  appears  not  to  be  extended  to  BuHding 
wwelica  under  the  Act  of  1874,  see  sect.  41.  It  may  be  observed 
^  bj  the  Act  of  1894,  s.  13,  a  society  under  the  Acts  is  pro- 
hioited  from  advancing  money  upon  second  mortgage,  except  where 
«e  prior  mortgage  is  in  favour  of  the  society. 
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Pkecbdknt 
LXXIII. 


TO  A  BUILDING 
SOCIETY. 

Receipt. 

Covenant  to 
pay  subacrip- 
tions  and 
observe  roles. 

Witneaseth, 
secondly. 

Grant  of 
freeholds. 

Parcels. 

Habendum. 

Witnesseth, 
thirdly. 

Demise  of 
leaseholds. 

Parcels. 

Ilabendutu. 


Proviso  for 

vacating 

securitv. 


shares  held  by  him  in  the  funds  of  the  Society  (the 

receipt  whereof  he  hereby  acknowledges),  the  mortgagor 
hereby  covenants  with  the  Society,  that  he  will  panctuallyJ 
pay  to  the  Society  all  sabscriptions  and  other  monies  (a) 
which,  according  to  the  rules  for  the  time  being  (b)  of 
the  Society,  shall  from  time  to  time  become  payable  ial 

respect  of  the  said shares,  and  also  will  duly  observe! 

all  the  rules  of  the  Society.     And  this  indenture  also 
WITNESSETH,  that  for  the  consideration   aforesaid,  the 
mortgagor,  as  beneficial  owner  (c),  hereby  grants  unto' 
the  Society,  and  their  assigns,  all  the  hereditaments 
specified  in  the  first  part  of  the  schedule  hereto  (<2),  to' 
HOLD  the  premises  unto  and  to  the  use  of  the  Society, 
and  their  assigns.    And  this  indenture  also  witnesseth, 
that,  for  the  consideration  aforesaid,  the  mortgagor,  ab- 
BENEFICIAL  OWNER  (e),  hereby  demises  unto  the  Society^ 
and  then*  assigns,  all  the  hereditaments  specified  in  the* 
second  part  of  the  said  schedule  hereto.  To  hold   the 
last  mentioned  premises   unto   the   Society   and    their 

assigns,  for  the  residue  of  the  term  of years,  for  which 

the  same  are  held  under  the  indenture  of  lease  referred 
to  in  the  said  schedule  [except  the  last  day  thereof  (/)J. 
Provided  always  that,  if  the  mortgagor  shall  pay  to  the 
Society  all  the  subscriptions  and  other  monies  which,  , 
according  to  the  rules  for  the  time  being  of  the  Society, 
shall  from  time  to  time  become  payable  in  respect  of  the 

(a)  i,e.  due  from  liim  as  a  member.  See  Bailes  v.  Stitulrrlandj  iCic. 
Society,  AV.  N.  1886,  191  ;  and  also  Neath  Building  Society  v.  Luce, 
43  Ch.  D.  158. 

(b)  See  Rosenberg  v.  Northumberland  Society,  22  Q.  B.  D.  373. 

(c)  See  mpra,  p.  226,  ii.  (at). 
{d)  If  there  be  a  plan,  which  is  desirable,  but  is  believed  not  to  be 

very  usual  in  small  mortgages  of  this  class,  a  reference  thereto,  and 
to  the  colouring  thereon,  should  be  added  here  and  below,  a^*  at 
p.  195,  sup-a. 

(e)  See  supra,  p.  241,  n.  (a). 

(/)  If  the  mortgage  of  the  leaseholds  is  made  by  assignment,  the 
words  in  brackets  here  and  below  will  be  omitted,  and  the  woid 
"  assigns  "  will  be  substituted  above  for  "  demises." 
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id Bbares,  and  shall  observe  and  pei'form  alt  the     I'MEttnENT 

me  rolee  and  the  covenants  respectively  herein  con-         

ned  and  by  statute  implied,  then  the  society  shall  at  ^'  *  ""'"-nisii 
y  time  thereafter,  upon  the  request  and  at  the  cost  of     - 
9  mortgagor,  endorse  or  cause  to  be  endorsed   upon 
»e  preeents,  a  proper  receipt  under  their  common  seal 
all  monies  intended  to  be  hereby  secured,  and  there- 
in these  presents  shall  be  vacated  (a).      [Ano  it  is  Tnut  of  Inst 
BEBY  AGREED   th&t   the   mortgagor   shall   henceforth     "'' "     ""' 
od  pcMsessed  of  the  said  last  day  of  the  said  term  of 
-  years  in  the  said  leasehold  premises  in  trust  for 
Society,  and  to  be  disposed  of  as  they  shall  direct, 
subject  to  the  same  equity  of  redemption  as  may  for 
time  being  be  subsisting  in  the  said  premises  by 
iue  of  the  last  preceding  proviso  (b) ;  And  the  mort-  Appointment 
:or  hereby  irrevocably  appoints  X.,  of  &c.,  Y.,  of  Ac,  aL^I^'^fJ^ 
I  '£.,  of  &c.,  and  the  survivors  and  survivor  of  them,   renrsioii, 
1  the  executors  and  administrators  of  such  survivor, 
ir  or  his  assigns  (c),  to  be  the  attorneys  and  attorney 
the  mortgagor,  in  his  name  and  in  his  behalf,  and 
his  act  and  deed  to  sign,  seal,  deliver  and  other- 
e  perfect  every  or  any  deed  of  assignment  of  the  said 

m  of years  which  may  be  desired  by  the  Society 

their  assigns,  in  order  to  vest  in  them,  or  in  any  person 

[wrsons  in  trust  for  them,  subject  as  aforesaid,  or  in 

.-  pnrchaser  of  the  said  leasehold  premises,  or  any  part 

reof,  the  whole  residue  of  the  same  term.]     And  this  witiu«sct1i, 

lENTURE  ALSO  WITNESSETH,  that,  for  the  Consideration    °       ^' 

resaid,  the  mortgagor,  as  beneficial  owner,  hereby  CovemiDt  ti> 

i)  Such  receipt  wiU  operate  as  a  reconvcytnee  under  sect.  42  of  "'PT'"'''''- 
Bailding  Souietiea  Act,  1874,  which  corresponds   in   ailbatanue 

h  «ecL  S  of  f{  &  7  Wto.  IV.  c  ^%    As  to  its  effect  when  there 
sabseqnent  mcumbiaDces,  see  Uoskini  v.  Smitk,  13  App.  Cns. 

:;  ud  CarlitU  Banking  Co.  v.  Thumpimt,  26  Ch.  D.  39a 

b)  See  tupra,  p.  242,  n.  {a),  as  to  this  declaration  of  trust  and  the 

rer  of  attomej  following.    It  is  not  necessary  that  the  attomies 

luld  be  made  parties. 

0  OT "  and  each  of  them." 
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LXXIII. 


TO  A  BUILDING 
SOCIETY. 


Paroels. 


To  the  use  of 
the  Society  or 
their  nominees. 


DecUration  of 
tniBt  until 
fliirrender. 


Power  for 
Socielj  to 
enter  into 
possession; 


->  appoint 
receiver ; 


covenants  with  the  Society  that  he  and  all  other  n( 
parties  (if  any),  will  forthwith  surrender  into  the  handsi 

the  lord  of  the  manor  of in  the  county  of 

according  to  the  custom  thereof,  all  the  heredit 
specified  in  the  third  part  of  the  said  schedule  h( 
(which  said  premises  are  in  the  court  rolls  of  the 
manor  described  as  follows,  (that  is  to  say),  [degcr^ 
from  the  rolls]  (a)  )  to  the  usb  of  the  Society,  and 
assigns,  or  of  any  persons  or  person  nominated  by 
Society  for  that  purpose,  their  heirs  and  assigns,  accoi 
to  the  custom  of  the  said  manor,  and  by  and  under 
accustomed  rents,  fines,  suits,  and  services,  and  sub]( 
to  a  condition  for  making  void  the  said  surrender  coi 
spending  with  the  proviso  hereinbefore  contained 
vacating  these  presents,  and  also  that,  until  such 
render  shall  be  made,  he  and  his  heirs  will  stand 
of  the  same  premises,  in  trust  for  the  Society  and 
assigns,  and  subject  to  the  same  equity  of  redemptii 
to  which  the  same  would  have  been  subject,  if  so 
rendered  as  aforesaid  (b).  And  it  is  hereby  aoi 
that  the  Society  may  at  any  time  hereafter,  without 
further  consent  on  the  part  of  the  mortgagor,  enter  ii 
the  possession  or  receipt  of  the  rents  of  the  said  sei 
mortgaged  premises,  or  any  part  thereof  ;  and 
appoint,  at  the  cost  and  sole  risk  of  the  mortgagor, 
person  to  collect  and  receive  such  rents,  for  the  use 

(a)  The  reference  to  the  description  ou  the  rolls  may  be  omit 
if  the  description  in  the  schedule  corresponds  closely  therewith. 

(6)  Under  sect.  28  of  the  Building  Societies  Act,  1874,  wheQ 
society  is  entitled  in  equity  to  any  copyhold  hereditaments  by 
of  mortgage,  the  lord  of  the  manor  is  bound,  if  required  by 
society,  to   admit   to  the  copyholds  any  persons   not   more 
three,  nominated  by  the  society  as  their  trustees,  or  may  admit 
society   itself  to  such  copyholds.    The   covenant  in  the  text 
framed  so  as  to  secure  the  society  the  benefit  of  these 
lights,  and  the  express  declaration  of  trust  until  surrender, 
omitted  in  other  mortgages  of  copyholds,  is  here  inserted,  in 
to  give  the  society  more  distinctly  the  equitable  title  required 
this  section. 
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benefit  of  the  Society,  at  sach  commission  as  the  Society     Prbcbdbnt 
Uiall  think  fit :  and  also  may  demise  the  said  premises, 
or  any  part  thereof,  for  the  purpose  of  occupation  for  any  to  a  building 
Ihrm  not  exceeding  twenty-one  years  in  possession  at 


^krent,  or  for  building  or  repairing  purposes  for  any  — ^®***®5 
jbnger  term  in  possession,  at  the  best  rent  which,  under 
|Hie  circumstances,  can  reasonably  be  obtained  without 

a  premium ;   and  also  may  absolutely  sell  the  —sell. 

premises  or  any  part  thereof,  at  such  time,'in  such 

er,  and  subject  to  such  conditions,  as  they  in  their 

letion    may   deem   expedient,  and  may  buy  in,  or 

d  or  vary  any  contract  for  sale,  and  resell,  without 

responsible  for  loss  occasioned  thereby  (a).    And  Right  to  eier- 

^^1 •    .  •  •   J.     ^  J.      1  1       cise  powers  to 

entry  mto  possession,  receipt  of  rents,  lease,  or  sale,  1,^  ummpeach- 
ieh  may  be  made  ostensibly  under  the  present  power,  <^^^^- 
be  impeachable  by  reason  of  any  impropriety  or 
ity  in  the  exercise  of  the  power,  or  by  reason  of 
proviso  next  hereinafter  contained,  and  no  purchaser 
leasee  from,  or  other  person  dealing  with  the  Society, 
be  bound  to  inquire  if  any  money  is  owing  on  the 
ity  of  these  presents,  or  into  the  right  of  the  Society 
exercise  any  of  the  said  powers.    Provided  always.  Society  not  to 
t  the  society  shall  not  execute  any  of  the  several  ™^tiU 
ere  of  entering  into  possession  or  receipt  of  rents,  subscriptions 

in  B.TTCftl!'  * 

;,  and  sale,  hereinbefore  contained,  unless  and  until  ' 

alt  shall  have  been  made  for monthly  (b)  meet- 

iogB  of  the  Society,  in  the  payment  of  some  subscription 
<r  other  monies  which  shall  have  become  payable  in 
leqnetof  the  said shares  according  to  the  rules  of  the 

(a)  The  foregoing  powers,  it  is  conceived,  ought  to  be  inserted 
ttotwithstanding  Conv.  Act,  1881  (Appendix  IV.,  infra),  as  the 
^■Otfpoveis  given  by  sects.  18  &  19  are  not  as  beneficial  to  the 
ndetj.  Compare  the  fuller  powers  given  in  a  note  at  the  end  of 
tUtPRcedent 
Q>)  The  wording  of  this  clause  must  depend  on  the  rules  of  the 
,  and  the  requirements  therein  as  to  repayment  of  loans,  &c.  It 
in  the  test  that  the  meetings  of  the  society  are  monthly, 
sad  that  the  payments  by  members  are  to  be  made  at  such  meetings. 
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i-BBciiiEST     Society,  or  in  the  observance  or  perfoimanee  of  some  ot 

■      the  ssid  rules,  or  of  the  covenants  respectively  herein 

TO  A  BulLDl^a  contained,  and  by  statute  implied  [or  unless  and  un^l 

'  -  such  default  shall  have  been  made,  as  Bpeclfied  in  No. 

franpleting"      ^f  the  present  registered  rules  of  the  Society,  or  \a 

buildiiigs:         any  rule  hereafter  to  be  subBtitutod  for  such  rule,  in  or 

aboat  the  completion  of  the  now  unfinished  buildings  on 

or  mnrtgagor     the  Said  premises  (a)  ],  or  unless  i\m\  until  the  mortga;,'Oi 

banknipt.         shall  have  been  adjudged  bankrupt,  or  shiill  have  execute! 

an  assignment  of  his  estate  for  tht;  Ijenefit  of  his  creditors 

Society's  AND  IT  IS  HEREBY  A6BEED,  that  the  receipt  of  the  Socie^ 

dSrehurec^  '^*     ^"''  ^^y  money  paid  to  them  by  virtue  of  these  preseuts 

shall  effectually  discharge  the  person  or  persons  payiiij 

the  same  therefrom,  and   from  being  concerned  to  >^ 

Tnuti  of  to  the  application  thereof.     Aud  it  is  hereby  fubthej 

T^^  DECLARED  that  the  Society  shall ,  out  of  the  monies  whiel 

under  powers,    shall  arise  from  any  exercise  of  the  said  powers,  in  lln 

first  place  discharge  all  the  expeni^en  incurred  in  or  siima 

the  collection  or  receipt  thereof,  or  otherwise  in  respec 

of  the  premises ;  and  in  the  next  jilace  apply  such  monie 

ui  or  towards  satisfaction  of  the  monies  owing  accordin; 

to  the  aforesaid  rules,  in  respect  of  the  said  shares,  n 

otherwise  owing  on  this  security  (and  for  this  purpose,  i: 

case  of  a  sale,  under  the  power  hereinbefore  eontaine> 

all  monies  vhich  vonld  at  any  time  afterAvards  becoui 

due  in  respect  of  the  said  shares  nccordiug  to  the  rult 

of  the  Society,  shall  be  considered  as  due  and  owing  f 

the  time  of  such  sale),  and  shall  pay  the  surplus  (if  aiij 

to  the  mortgagor,  hisexecutors,  administrators,  orassign: 

('laore  incoi^       AnD  IT  IS  HEREBY  AGREED,  that  Nos, ,  ,  and 

ponbDg     ef.  qJ  ^jjg  pregent  registered  rules  of  the  Society  {b),  or  an 
rules   hereafter   to   be  substituted   for   the   same   rult 

(«)  The  clfttise  in  brackclB  ivill  be  umilted  if  thi^re  are  no  loil 
iugs  in  course  of  erection  on  llie  mor^j^cd  property.  It  ie  assoiuc 
here  and  below  that  the  rulea  of  the  aotitity  make  proviaion  [oi  con 
plelion  of  buildings  and  insurance  of  inijrtgaged  propeitv. 

(I.)  See  $v.pra,  p.  297,  n.  (fc). 
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imetiYelY,  having  reference  to  the  completion  of  un-     Piucbdent 

Ushed  buildings,  and  to  insurance  from  loss  by  fire,  or 

pA  of  the  same  rules  respectively,  as,  regard  being  had  to  a  builwko 

I  the  nature  and  intent  thereof,  are  capable  of  applying * 

^this  transaction,  shall  apply  thereto  as  if  here  inserted, 
is  mutandis,  and  also  that  the  other  rules  for  the 
being  of  the  Society,  so  far  as  capable  of  applying 
this  transaction,  and  except  so  far  as  hereby  expressly 
,  or  as  inconsistent  with  any  of  the  provisions  of 
presents,  shall  also  (though  not  expressly  herein 
ed  to),  apply  to  this  transaction.     And  the  mort-  Covenants  by 
hereby  covenants  with  the  Society,  that  he  the  ™®^fi^5°'' 
tgagor  will,  daring  the  continuance  of  the  security,  to  obsorre 
jrve  and  perform  all  the  rules  for  the  time  being  of  ™  ^' 
Society  relating  to  or  affecting  the  premises  herein 
iprised  (a).      [Pbovided  always  that  if  the  Society  Attornment 

*^    clause  (^). 

}  As  to  the  effect  of  such  a  covenant  in  preserving  the  right  to 

date,  where  the  rules  contemplate  the  existence  of  such  a  right, 

AidrewM  v.  CUy  Permanent  Benefit  Building  Society,  44  L.  T.  641 ; 

alterations  in  the  rules,  see  Bradbury  v.  WUd,  [1893]  1  Ch.  377 ; 

Y.  TofMon,  [1894]  I  Ch.  374. 
The  object  of  this  clause,  which  is  in  effect  an  attoiment  clause 
to  which  see  Dayidson's  Prec  Conv.  vol.  ii.  pt.  ii.  4th  ed.  pp. 
•nd  107),  is  to  give  a  remedy,  hy  distress,  for  recovery  of  interest 
er  payments  in  arrear  when  the  mortgagor  is  himself  in  posses- 
Such  an  attomiuent  to  a  second  mortgagee  is  valid  notwith- 
a  prior  attornment  to  the  first  mortgagee,  so  that  a  valid 
may  be  levied  under  both  mortgages  ;  Ex  parte  Punnett,  In 
MiiAin^  16  Ch.  D.  226.    The  tenancy  founded  on  an  attoinment 
ends  with  the  death  of  the  mortgagor,  and  a  new  tenancy 
the  devisee  or  heir  of  the  mortgagor  and  the  mortgagee  is 
Ito  be  inferred  merely  from  occupation  of  the  property  and  payment 
Seohie  y.  Collins,  [1895]  1  Q.  B.  375.    The  efficacy  of  the 
nnkas  the  mortgage  be  registered  under  the  Bills  of  Sale  Act, 
i«  much  prejudiced  by  sect.  6  of  that  Act,  which  puts  such  a 
,  as  to  the  chattels  liable  to  be  distrained  thereunder,  on  the 
footing  as  a  bill  of  sale. 
I  ^  has,  antil  lately,  been  generally  supposed  that  a  mortgagee 
PSht  ivail  himself  of  an  attornment  clause  in  his  mortgage-deed, 
|ith()Qt  incuRing  the  responsibilities  of  a  mortgagee  in  possession, 
W  in  Stanley  v.  Orundy,  22  Ch.  D.  478,  it  appears  to  have  been  so 
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pMCEnENT     shall  at  any  time  by  virtue  ot  tliese  presents,  or  of  ll 
'_! '      rules  for  the  time  being  of  the  Society,  become  entitled 

decided.  But  tlie  cases  of  la  re  Wof  A(o»  Iron  Furnace  Oi.,  10  Ch, 
335,  and  Kx paHt  Jatkmni,  14Ch.D.  72:.  (eee  aho  Er.  parte  P^ibi" 
In  re  Kiiel>in,itbitwpra),  contain  Hktn  U>  the  clfcct  that  onulKL 
lucnt  clauee  rendew  tlie  mor^a)i;ef  liilile  fcir  wilful  default  in  resp 
of  the  rent  I'eceived.  It  eeems  .loiiKclul,  mureoTer,  whethei  i 
nttornment  clause  in  not  now  absolutely  itvoided  by  sect,  9of  the  K 
of  Sale  (1878)  Amendment  Act,  Is^:^,  nnd  it  uumot  l«  ti-ested  s 
bill  of  sale  in  the  foin)  icquired  ^^\  Uiat  isi^ctinn.  Svehi  re  Wii 
21  Q.  B.  D.  384  ;  Greea  v.  Mar$ti,  [I  ^!(;']  2  (J.  B.  330  ;  aod  £i  jn 
J'arsons,  16  Q.  B.  D.  032,  as  c\pl,iiiH-iL  in  Kx  jirnle  HvlAard, 
(J.  B.  D.  690;  OharUmcorth  v.  M!th,  [1802]  A.  C,  231  ;  Morrit 
JklolM-Flipo,  [1892]  2  Ch.  3ri2.  On  the  othtfr  hand  in  Munfon 
Collier,  25  Q.  B.  D.  279,  an  attornment  cinuge  tontaiiied  in  a  m 
^agenleed  nas  licid  not  to  be  avoidi.il  in  sui'h  a  manner  ub  to  ilcil 
the  (elation  of  Inndlord  nnd  tenant  created  by  it  between  the  m 
}{ngor  and  the  mortgagee,  and  pifsumably  it  does  not  avoid 
covenant  for  payment  of  priiicipid  and  inleitsl,  or  any  other  par 
the  deed  except  in  respect  of  the  chatteln  comprised  in  the  deed 
ISuTdell,  20  Q.  B.  D,  310).  Theii.>tore,  it  may  be  proper  in  f 
cases  to  insert  an  attornment  clau.°c  (of  uliich  another  form  is  gi 
Kiqira,  p.  2S8)  ;  but,  as  above  appears,  the  liuv  on  Ilie  subject  is 
in  a  somewhat  uncertain  stale,  an<l  llie  ripk  of  in«:rling  such  a  cl 
would  seem  to  be  hardly  connterimlnnced  by  the  right  whid 
elfeetuiil,  it  giveslothe  mortfiagee  ofn-iuvcring  immediate  p-itsef 
under  Order  III.  r,  6,  as  was  done  in  Mumford  v.  UoHier,  vhi  ny 
and  gee  also  Kmtp  r.  Later,  [1896]  2  i).  B.  162. 

If  such  a  clanse  be  inserted,  ihe  rt^nt  reserved  must  be  fixed  i 
to  coiTeB])ond  with,  and  cover,  tlie pciiodical  jiaynicnts required  I 
tlie  member.  As  to  tlie  effect  ot  resen-ing  a  rent  out  of  jiropor 
to  the  annual  payments  in  respect  of  the  mortgage  debt,  see  Ki ; 
WilHanif,  7  Ch.  D.  138,  and  the  cn^ca  cited  in  the  last  prece 
note,  and  compare  Kx  parte  Vouiv,  -21  f.'li.  1).  442.  The  procee 
a  distress  levied  under  the  cIbum-  :iir,  it  heems,  applicable  to 
payment  of  principal  as  well  as.  ii,ii-iVi-t  (Er  pnrte  Harritoii,  1 
£eH.,  18Ch.  D.  127,  ovemihng//<r ,„;..-„„  v.  FW/oi-;.,  L.  H.  6  E-i.  ; 
No  form  of  a  power  of  distress  is  luic-  yivi'n,  becauee  such  a  p 
is  open  to  the  same  objections  as  an  ailomment  clause  (see  n 
p.  299,  n.,  and  I^eifoiiwrfuroodC'oH).);/ '.'".,  [1897]  1  Ch.  373),  nnd 
less  advantages  in  otlier  respects,  liut.  such  a  power  may  Kt 
be  framed  from  that  given,  tupra,  p,  187,  imitatii  inv-tMulii,  an 
]>ni-ticular  substituting  default  in  payment  of  intetest  for  de 
in  payment  of  rent 
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iter  into  possession,  or  receipt  of  the  rents  of  the  said     p&ecedent 

peouses,  and  the  mortgagor  shall  then  or  afterwards  be         

^ihe  occupation  of  whole  or  part,  he  shall,  daring  such  to  a  building 

tion,  be  deemed  to  be  tenant  thereof  at  the  will  of    '- — 

Society,  at  a  clear  monthly  rent  of  £ — ,  payable  to 

Society  monthly  in  advance,  at  the  place  where,  and 

the  days,  and  during  the  hours,  when  the  monthly 

of  the  Society  shall  from  time  to  time  be  held, 

the  first  payments  of  such  rent  shall  become  due  on 

day  on  which  the  Society  shall  first  become  entitled  to 

into  such  possession  or  receipt,  but  every  payment 

lUy  made  of  such  rent,  shall  be  accepted  by  the 

in  or  towards  satisfaction  of  the  subscriptions 

monies  for  the  time  being  payable  by  the  mortgagor 

T  the  said  rules  and  these  presents  respectively]. 

LASTLY,  it   is   hereby  agreed    and  declared,  that  interpretation 

expression,  the  mortgagor,  shall,  unless  such  inter-  ^^'^• 

tion  be  inconsistent  with  the  context,  be  construed 

inclade   his  heirs,   executors,    administrators,    and 

(a).    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

Pai-tl.     Part  II.     Part  III. 

{i)  The  following  is  a  clause  intended  to  enable  mortgagees  to 
uid  manage  the  mortgaged  property  without  incurring  the 
libilities  incident  to  possession,  and  adapted  to  these  fonns  : — 

*'  Pbovided  .vlways,  and  it  is  hereby  declared,  that  it  Power  for 
be  lawful  for  the  mortgagees,  or  for  any  receiver  ™^J*J^  ^** 
)inted  under  the  statutory  power  in  that  behalf,  at  manage  and 
time  or  times  after  they  shall  have  become  entitled  moA^g^i^ 
I  exercise  the  power  of  sale  herein  by  statute  implied,  estate; 
pd  nntil  all  the  said  premises  shall  have  been  sold,  to 
fkt  into  possession  of  the  said  premises  or  of  the  unsold 
prts  thereof  for  the  time  being,  and  from  time  to  time 
brelinqnish  and  resume  possession,  and  while  in  pos- 
Bttion  to  manage  or  superintend  the  management  of  the 
■^  premises  and  all  buildings  now  or  hereafter  to  be 
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Pebcbdext 
LXXIII. 


TO  A  BUILDING 
80CIBTY. 


— and  to 
distrain  for 
rent,  evict, 
and  take 
proceedings 
generally ; 


erected  thereon,  and  to  develop  the  same  upon  the 
or  scheme  upon  which  the  same  are  or  shall  be  mai 
and  developed  by  the  mortgagor,  his  heirs  or  assigns,' 
upon  any  other  plan  or  scheme  which  the  mort 
shall  think  fit,  and  to  let  or  demise  for  any  term  or  tei 
or  from  year  to  year,  or  otherwise  dispose  of  all  or 
part  or  parts  of  the  said  premises  either  for  building' 
for  other  purposes,  and  to  appropriate  and  lay  oi 
authorise  the  lessee  or  lessees  to  appropriate  and  laj 
any  part  of  the  said  premises  for  squares,  gardens, 
other  open  spaces,  roads,  and  other  works,  which 
tend  to  the  adaptation  and  development  of  the 
premises  or  any  part  thereof  as  a  buUding  estate,  an< 
repair  and  complete  houses  and  other  buildings,  and' 
insure  houses,  buildings,  and  other  property  against 
or  damage  by  fire,  and  to  make  allowances  to 
arrangements  with  all  or  any  of  the  tenants  or  occupi 
for  the  time  being  of  the  said  premises  and  with  ot 
persons,  and  to  accept  surrenders  of  leases  and  tenant 
and  generally  to  deal  with  the  premises  as  fully 
effectually  as  an  absolute  owner  could  do,  and  also 
demand,  sue  for,  collect  and  receive,  and  give  effect 
discharges  for  all  the  rents  and  profits  due  at  the 
this  power  shall  be  exercised,  or  which  shall  become 
in  respect  of  the  said  premises.  And  in  case  of  n( 
payment  thereof  or  of  any  part  thereof  to  enter  into 
upon  all  or  any  of  the  tenements  and  hereditaments 
respect  of  which  any  rents  or  profits  shall  be  impaid, 
for  the  same  rents  and  profits  and  the  costs  and  expei 
incuiTed  by  or  incidental  to  the  non-payment  thereof 
distrain,  and  the  distress  and  distresses  there  found 
dispose  of  in  due  course  of  law,  and  to  take  and  use 
lawful  proceedings  and  means  for  recovering  and  receivii 
the  said  rents  and  profits,  and  for  evicting  and  eject 
defaulting  tenants  and  occupiers  from  all  or  any  of  tbfll 
said  premises,  and  determining  the  tenancy  and  occupa- 
tion thereof,  and  for  obtaining,  recovering,  and  retaining 
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lession  of  all  or  any  of  the  premises  held  by  such 
ulters,  and  also  tx>  commence  and  prosecute  and  to 
nd  all   actionB,   claims,   demands,  and  proceedings 

ihing  the  same  premises  which  may  arise  in  any  way — 

onsequence  of  the  exercise  of  this  present.power,  and 
ill  or  any  of  the  aforesaid  purposes  to  esecute  and  do 
such  instraments  and  things  as  shall  to  the  mort- 
$68  or  the  said  receiver  seem  necessary  or  expedient, 
for  the  pnrpOBea  aforesaid  to  employ  all  such  agents, 
lAgers,  and  others  as  shall  be  thought  necessary  or 
tdieut,  and  to  pay  them  such  Balaries,  wages,  and 
ir  remuneration  as  shall  be  just  and  reasonable. 

I  IT  IS  HEREBY  AOREED  that  the  mortgagees  shall  not  — irithoat 
chargeable  as  mortgagees  in  possession,  whether  in  J.^^^f[K|j( 
«ct  of  any  act  or  acts  done  or  purported  to  be  done  in  inadeDt  to 
cise  of  the  aforesaid  powers  or  any  of  them  or  other-  P""*^"""- 
I,  or  for  any  rents  or  profits  of  the  said  premises 
ipt  such  as  they  shall  actually  receive,  nor  for  any  act, 
anion,  or  default  of  the  mortgagees,  or  any  such 
iver,  agent,  or  manager,  as  aforesaid,  but  all  such 
es  shall  be  wholly  borne  by  the  mortgagor,  and  that 
nonies  (if  any)  which  the  mortgagees  or  such  receiver 

II  advance  or  expend  in  the  execution  of  the  aforesaid 
era  or  any  of  them  (and  which  monies  they  are 
)ectivBly  hereby  authorised  to  advance  or  expend  at 
r  discretion)  together  with  interest  on  such  monies  at 
rate  of  £5  per  cent,  per  annum  from  the  time  of  the 
IB  respectively  having  been  advanced,  shall  be  a 
rge  upon  the  mortgaged  premises." 


.-T 
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P&ECEDBNT 
LXXIV. 


BILL  OF  BALE. 


Parties. 


Ab  to  billfl  of 
sale  generally 


LXXIV. 

Bill  of  Sale  by  tvay  of  Mortgage  of  Furniture  (a). 

This  INDENTUEE,  made,  &c.,  BBTw-BEN  A.  B., 
&c.    [mortgagor]   of  the  one  part,  and  C.  D.,  of, 

(a)  The  law  as  to  Bills  of  Sale  in  England  is  now  mainly  regukt 
by  the  Bills  of  Sale  Acts,  1878  and  1882  (41  &  42  Vict.  c.  31, 
46  &  46  Vict,  a  43),  of  which  the  former  repealed  the  Act  of  li 
(17  &  18  Vict  c.  36),  and  the  amending  Act  of  1866  (29  &  30  Vi( 
c  96),  but  re-enacted,  wnth  some  modification,  the  provisions  of  tbc 
Acts,  and  the  latter  (it  should  be  observed)  applies  only  (see  sect 
to  bills  of  sale  given  (whether  by  a  private  individual  or  a  compsD] 
Attenborough'»  Casey  28  Ch.  D.  682)  by  way  of  security  for  the  parnu 
of  money  ;  but  there  is  no  such  distinction  in  the  Act  of  1878  (i 
Tuck  V.  Southern  Gounties  Deposit  Banky  42  Ch.  D.  471).     The  Bil 
of  Sale  Act,  1890  (53  &  54  Vict.  c.  53),  and  the  Bills  of  Sale 
1891  (54  &  55  Vict.  c.  35),  relate  solely  to  securities  on  imp 
goods  given  prior  to  their  deposit  in  a  warehouse,  Deu^tory,  or 
or  to  their  being  reshippcd  for  export  or  delivered  to  a  purcl 
such  securities  being  by  those  Acts  exempted  from  the  operation  of  i 
Bills  of  Sale  Acts,  1878  and  1882.     See,  as  to  bills  of  sale,  Davidi 
Free  Conv.,  vol.  ii.  pt.  ii.  (4th  ed.),  pp.  147  to  159,  and  353  il(j 
and  the  subsequent  notes  to  this  Precedent    As  to  the  distinc 
between  a  bill  of  sale  and  a  pledge  of  chattels  with  delivery 
possession,  see  Ex  parte  Hubbardy  17  Q.  B.  D.  690-698 ;  HUUm 
Tuckery  39  Ch.  D.  669  ;  Morris  v.  Delobbel-FlipOy  [1892]  2  Ch. 
Charlestcorth  v.  Millsy  [1892]  A.  C.  231 ;  Ramsay  v.  Margretty  [II 
2  Q.  B.  18.    Where  there  is  a  bond  fide  sale  of  chattels  out  and 
followed  by  a  hiring  agreement,  the  agreement  is  not  within 
Bills  of  Sale  Acts ;  but  if  the  transaction  is  really  one  of  loan 
security,  there  being  in  truth  no  hiring,  the  agreement  is  a  bill 
sale  :  the  intention  of  the  parties,  not  the  form  of  the  transaction,! 
to  be  looked  at    Re  Watsojiy  25  Q.  B.  D.  27 ;  MadeU  v.  Thamasy  [II 

1  Q.  B.  230  ;  Beckett  v.  Tower  Assets  Co.,  ib,  638  ;  Lee  v.  Builery  [II 

2  Q.  B.  318  ;  Goiujh  v.  JVoody  [1894]  1  Q.  B.  713.    As  to    hire 
purchase  agreements  generally,  see  Relby  v.  Matthews,  [1895]  A 
471  ;  McEntire  v.   Crossley  Bros,y  Limiteci,  ib.  457 ;   and  Hobson 
Crorringey  [1897]  1  Ch.  182,  where  a  gas  engine  let  out  on  such 
agreement  and  affixed  by  the  hirer  to  his  freehold,  was  held  to 
to  a  subsequent  mortgagee  of  the  freehold  as  a  fixture.     Debent 
of  a  joint  stock  company  creating  a  floating  charge  upon  its  real 
personal  property  are  not  within  the  Act  of  1878  ;   and  they 
expressly  excluded  from  the  operation  of  the  Act  of  1882  by  sect  11^ 
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Ttffogee] ,  ol  the  other  part,  wttnesseth,  that,  in  eon-     Pricbdin 
ration  of  the  sum  of  £ {b),  now  paid  to  the  said      ^^fl^' 

SlaiulaTd  Manu/adunng  Co.,  (1891]  1  Oil.  627.      An  igreement   "~-°^  — 

.  marriage   »ettleirient   is   within  the   exception  of  "  muriage   WitDtBeeth. 

nients  "  in  sect  4  of  the  Act  of  1878  ;   Wnnnan  v.  Ly&ii  A  Co., 

]I  (j.  B.  a^;  affirmed  [1891]  2  Q.  B.  192.     An  agreement  for 

1  on  stock- in- trade  to  secure  the  purcliase- money  of  a  business 

eld  to  require  re(;istnition  an  a  bill  of  sale  in  Cobum  v.  Collini, 

I.  D.  37a     III  Pulhrmi  V.  Ailtby  d-  Co.,  6e  L.J.(S.ii.)Q.  B.lt. 

iipproved  of  b_v  the  Comt  of  Appeal  in  Slevent  v.  Manton, 

.  1890,  193,  and  also  in  Rr  Romutwood  Coliiery  (7o.,[1897]  1  Ch. 

I  power  of  distruss  reserved  tc  tlie  lessor  in  an  agreement  for  a 

ot  a,  public-house  for  the  recovery  of  money  due  for  liquor 

L  should  have  been  supplied  by  him  to  the  leasee  was  held  void, 

jreement  not  having;  been  registered  as  a  bill  of  sale.     In  Rt 

Ur-ood  the  distinction  is  pointed  out  between  powers  of  dintresa 

ed  by  a  lessor  in  respect  of  matters  outride  the  relationship  of 

ird  and  tenant  and  the  like  powers  reserved  for  the  bond  fide 

of  securing  paymetit  of  rent,  in  which  case  they  are  outaide 
lis  of  Sale  Acta  altogether.  And  an  to  attornment  clauses  in 
Bges  we  note  (6),  mtyrn,  p.  299.  As  to  bills  of  sale  by  partners 
her  joint  owners,  see  In  re  Baiiibridgt,  8  Ch.  D.  218  ;  Xe  parU 
r,  9  Ch.  D.  389  ;  Kxptirtt  PoppUv>ell,  21  Ch.  D.  73. 
:  Eills  of  Sale  Act",  1878  and  1882,  do  not,  nor  did  the  earlier 
extend  to  Scotland  or  Ireland,  but  bills  of  sale  in  Ireland  are 
eguliited  by  the  Bilhi  of  Sale  (Ireland)  Acts,  1879  and  1883, 
correspond  genenilly  with  the  Kii^lish  enactments  and 
intly  are  not  atl'ected  by  the  above-mentioned  Acts  of  1K90  and 

.la  to  English  liilln  of  sale  of  chattels  in  Scotland,  see  Coote 
b,  L.  R,   13  Eq.  5'J7  ;   and  in   Ireland,  Vmoki  v.  Harriton, 
;.  Ir.  Ho. 
ler  sect.  9  of  the  Act  of  1882,  "a  bill  of  sale  made  or  given  by   As  to  the 

security  for  the  payment  of  money  by  the  grantor  thereof  shall  statatory 
d"'  (not  merely,  it  should  be  observed,  against  persons  other  *"""• 
lie  grantor),  "  unless  made  in  accordance  leith  the  form  in  the 
lie  to  this  Act  annexed."  (See  the  next  following  Precedent 
',  which  is  a  copy  of  this  form.)  The  form  applies  to 
al  chattels  only,  and  a  bill  of  sale  which  includes  chattels  real 
in  accordance  with  tbe  Form,  and  is  therefore  void  as  regards 
rwnal  chattels  under  this  section.  Cochrane  v.  EntichitUe,  25 
0.  116.  It  has  been  laid  down  that  the  general  intention  of 
t  is  that  the  loan  of  money  upon  the  security  of  a  bill  of  sale 
lie  a  siinph-  Iransai-tion  (see  MtlviUe  v.  Stringer,  13  Q.  B.  D. 
ind  that  the  instnimunt  will  be  obnoxious  to  the  above  section 
thing  sulwlanlial  ia  subtracted  from  the  statutory  Form,  or 

c.p.  20 
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Pebcbdbnt    a.  B.  by  the  said  C.  D.  (the  receipt  of  which  the  said  A.  1 

■       hereby  acknowledges),  [or  whatever  else  the  conaidcmtk 

BtLL  OP  BALI,  anything  actually  incoiieistent  lulded  to  it  (Uavit  v.  BuHm, 
Coiuidmitioii.  Q.  B,  D.  537,  640)  ;  if  it  does  not  produce  the  precise  legal  tSe 
neither  more  nor  lem,  of  I  hat  Form,  or  the  Tatiatice  is  each  u  mi| 
reasonably  deceive  thone  for  whose  benefit  the  Form  is  provided  (J 
pcaie  Stanford,  17  Q.  li,  1).  2S9).  It  nmat  be  so  framed  OiM 
nature  and  nieaniof^  GliaJl  be  clear  and  iutelli^'ible  to  pr«on.< 
ordinary  understanding  withiiut  technical  knowledge,  and  tluil  t 
borrower  Bhall  be  able  to  know  the  nature  of  the  security  he  ii 
given,  and  a  new  prujiused  creditor,  by  Bearchinft  tbe  register, 
uuderatand  the  position  of  the  borrower  {MtlviUt  v.  Slriuqa,\ 
»upTa)  ;  it  uiuet  not  be  a  puzzle  to  nnjooe  who  reads  it  (Fiaixr 
CM,  18  Q.  B.  D.  494,  :,i>i}.  or  so  inlvicate  or  prolix  in  its  reiiUili 
otherwise  aa  to  be  ob«iii,>  17  Q.  B.  D.  264,274).  See  also  Penc 
Brookes,  [1895]  2  Q,  B.  \:,\.  where  a  stipulation  intended  X.'  tecs 
for  the  grantee  a.  monu)«>lv  oJ'  a  piirt  of  the  grantor's  cufIuui  < 
held  to  invalidate  tbe  bill ;  mid  for  a  general  discussion  of  t 
statutory  form,  see  Tlumas  v.  Kflly,  13  App.  Cas.  S06,  518,519.  J 
untrue  statement  of  the  coiiaiJeraliun  is  not  a  deviation  from  I 
form  so  as  to  avoid  tbe  biU  imdi-r  sect.  9  ;  Htieltine  v.  Simnuiu.flSS 
2  Q.  B.  547.  It  would  M  111  that  an  instrument  may  lie  a  hillnfa 
within  the  Acts,  ftlthou;;h  it  Im  of  nucli  a  nature  as  to  be  incapable 
being  framed  in  accordajL-,.  with  the  statutorj-  form,  and  is  ihctelt 
neceaaarily  invalid  (Mjitrt  v .  Elliott,  16  Q,  B.  D,  526,  530 ;  £c  p" 
Panant,  ibid  532  ;  Svglifs  v.  Little,  18  Q.  B.  D.  at  p.  35  ;  Mathrf 
Merria,  34  W.  R.  433}.  And  it  would  appear  that  tbe  opewlimi 
sect.  9  is  not  uontined  to  oLsesof  money  lent  by  tbe  grantee  of  the  b 
to  the  grantor,  but  extendi  to  every  ease  in  which  the  grantor  bin 
himself  to  pay  money  to  tbe  grantee  and  gives  the  bill  of  sale 
secure  that  payment  See  Hughes  v.  LilUe,  abi  tapra,  at  p.  36. 
As  to  dewrip-  The  residence  and  occiipation  of  tbe  grantor  and  ji^rantiie,  und 
titm  of  giantcr  e„ry  attesting  witness,  luust  be  correctly  described  in  the  defd,  a 
and  grantee.  ^j^  ^^  ^^^  affidavit  reqm.v,!  by  aecL  10  (2)  of  the  Act  of  1878  (tnw 
ponding  with  sect.  1  of  tliu  Ar;C  of  lb.'i4]  ;  see  tbe  casea  collectrd 
Dav.  Prec.  Conv.,  vol,  ii,  ],l.  ii.  4th  cd.  p.  150  ii.  (i)-  In  Voh 
V.  Doleini,  [1895]  1  Q.  B.  8^8,  Cave,  J,,  decided,  bowevcr,  th«I 
was  not  necessary  to  set  out  the  ),Tanlui-'H  residence  and  deecripti 
in  the  body  of  the  deed,:i^  well  m  in  the  aiRdavit  under  sect.  lOoft 
Act  of  1878,  but  com].wiir  the  Liter  tase  of  AUree  v.  Altru,  [1898] 
Q.  B.  267.  If  the  granioi  luis  more  than  one  reaidence,  or  mofe  th 
one  business  or  occupalJ..n  (Re  FU^patrKk,  19  L.  B.  Ir,  206), ilb 
been  held  that  all  should  he  described  {ll^allit  v.  ^nitli,  W.  K.  ISc 
p.  77  ;  but  see  Ex  parte  K.iightley,  61  L.  J.  Ch.  823,  30  W.  B.  8* 
.  Child,  24  y.  B.  D.  29,  where  the  mention  of  one 
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may  be]BE  the  said  A.  B.{c),  doth  hereby  assign  unto  the     Prbcbdent 
C-  D.,  his  executors,  administrators,  and  assigns,  all         ' 


places  of  business  was  held  suffi  cien t  in  the  affidavit).    See  also,  . 
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to  the  description  of  the  grantor.  Ex  parte  National  Mercantile  Assignment. 
15  Ch.  D.  42  ;  CaMle  v.  Dowuton,  5  C.  P.  D.  56  ;  Cooper  v. 
s,  32  W.  R.  329  ;  Ex  parU  Popplewell,  21  Ch.  D.  73  ;  Downs  v. 
luum,  2i)  Q-  B.  D  775  ;  Lee  v.  Turner,  ibid.  773 ;  Sharp  v. 
cHenr^yZS  Ch.  D.  427.  And  as  to  the  description  of  a  grantee, 
imom  V.  Woodicardf  [1892]  A/C.  100  ;  and  Altree  v.  Altree,iiM 
ro,  where  the  bill  was  held  void  under  sect.  9  of  the  Act  of  1 882, 
rase  the  address  and  description  of  the  grantee  were  not  given. 
Pirtnera  or  joint  creditors  (but  not  several  sepai'ate  creditors)  may 
gnntees  in  one  and  the  same  bill  of  sale,  Melville  v.  Stringer,  13 
K  D.  392. 

{h)  Sect  8  of  the  Act  of  1882  requires  that  the  consideration  shall  As  to  state- 
truly  set  fortli "  in  the  bill  of  sale  ;  otherwise  it  will  be  void  in   meut  of  the 
llBspect  of  the  personal  chattels  comprised  therein."    See  Heseltine  ^^^  ^^* 
SimjAOfu,  [1892]  2  Q.  B.  547,  in  which  it  is  stated  that  the  section 
It  apphes  to  biUs  given  as  security  for  money.     It  is  sufficient  if 
k^  or  mercantile,  or  business  etfect  of  the  facts  is  stated  with 
itial  accuracy,  though  the  details  of  the  transaction  are  not 
forth ;  Credit  Co,  v.  Poti,  6  Q.  B.  D.  295,  299  ;  Ex  parte  Johnson, 
Ch.  D.  2:i8,  348  ;  Richardson  v.  Harris,  22  Q.  B.  D.  268  ;  Darlow 
«(mrf,[1897]  1  Q.  B.  125. 

A  hill  of  sale  made  or  given  in  consideration  of  any  sum  under 
b  now  void  (sect  12  of  the  Act  of  1882  ;  see  Davis  v.  UsJier,  12 
Bu  D.  490  ;  Darlow  v.  Bland,  ubi  supra). 

It  has  lieen  held  that  the  consideration  is  truly  set  forth  as  "  paid 
the  grantor"  where  it  is  by  his  direction  applied  in  satisfying 
tog  debts  due  from  him  to  third  peisons  (Hamlyn  v.  Betteley,  5 
P.  D.  327  ;  Ex  parte  Firth,  19  Ch.  D.  419  ;  In  re  Cann,  13  Q.  B.  D. 
;  or  to  the  grantee  (Ex  parte  Charing  Cross  Bank,  16  Ch.  D.  35, 
Kc  parte  BoUand,  21  Ch.  D.  543,  549 ;  and  that  a  collateral 
lent  as  to  the  application  of  the  consideration  in  payment  of 
debts  need  not  be  stated  ;  Ex  parte  National  Mercantile  Bank, 
Ch.  D.  42.  See  also  Thomas  v.  Searles,  [1891]  2  Q.  B.  408,  where 
collateral  af^reement  was  that  out  of  the  sum  advanced  the 
>r  should  pay  off  an  existing  debt  due  to  the  grantee  and  partly 
b}'  a  prior  bill  of  sale  ;  and  Heseltine  v.  Simmons,  [1892]  2 
B.  547,  where  the  agreement  was  that  the  bill  should  not  be  made 
le  until  the  grantee  had  exhausted  certain  other  securities  for 
advance.  But  it  would  seem  that  if  any  part  of  the  consideration 
to  be  paid  to  the  grantor  be  in  fact  paid  to  or  retained  by  the 
for  commiasion  or  expenses  generally,  the  bill  of  aale  will 
▼Old  under  sect  8  (Hamilton  v.  Chaine,  7  Q.  B.  D.  319 ;  see  Ex 

20—2 


pBiciDiNT    and  singalar  the  several  chattels  and  thin^js  specificAllj 
"      deBcribed  in  the  echedale  hereto  annexed  (d)  by  way  o 

BILL  or  BALE.   ^^  ChaHng  Ctou  Baiii.  16  (.:h.  D.  ;J0  ;  Kx  p-trle  Ilolph,  19  Oj.  D 
Parceb.  98;  Ex  parte  FiHh,ibiil.4lS].     These  cases  e]iow  tlmt  the  diKtinrliiH 

By  nay  il  ia  betirecD  the  npplicution  of  tlic  conitiilenLtion  in  paymeut  of  d«bl 

j^k""^'*"  ""'  existing  independantly  of  tlie  lianBittion  of  Iwin,  anil  its  applitUio 
L^tCT^  in  payment  of  ilebta  whicli  arise  out  of  the  tiMsaction  itself.    1 

Ex  parte  ChalliHor,  16  Ch.  D.  2)i0,  "here  the  grantee  wtaineJ  |un  ( 
the  conaideration  to  poy  solicitor's  costs  uf  prejuiring  the  ilifd, 
further  sum  for  costs  previotisly  ini'iimil,  anil  an  nuctionenT.'  fee  i 
valuing  the  proiierty  witli  a  view  to  the  loan,  the  stuteiuent  d  tl 
whole  consideration  as  "  paid  to ''  the  f;rantor  was  held  not  to  litiiii 
the  bill  of  sale.  Ia  Ex  park  Firth  {uU  n(iji.)t  however,  Jessel,  M-l! 
questioned  the  soundness  of  this  ck'cision  if  it  was  intended  tu  cuci 
debts  which  do  not  become  such  until  after  the  traiinuclion  has  let 
completed  ;  and  Brett,  L.J.,  limited  its  authority  to  cases  in  vhic 
the  debt  is  existing  at  the  time  of  the  exeiution  of  the  bill  vf  a] 
The  debt  cannot  be  truly  said  to  be  included  in  money  paid  V'  tl 
f^ntor,  unless  it  is  a  debt  due  and  payable  irrespective  of  the  agrv 
ment  for  payment  of  the  moni'y  which  is  in  question,  Jtiduinim 
Harrie,  22  Q.  B.  D.  268, 273,  where  it  wiis  held  that  the  consideMlic 
was  not  truly  set  forth  as  paid  to  the  gnintor,  and  that  tbe  hill  wi 
void,  the  facts  being  that  by  n^;reement  with  the  grantor  jjart  uf  ll 
money  was  retained  by  thij  f^'iiuitee  in  satisfaction  of  acceptano 
(then  miining)  given  by  the  grantor  to  the  grantee,  a  sum  to  he  pi 
for  hire  of  fumilure  assigned  by  the  liil!,  iind  a  sum  for  e.tpcnaw 
the  transaoticm.  In  Collit  v.  TiMin,  46  L.  T.  387,  the  consiJewtii 
set  forth  as  paid  to  the  grantor  was  the  sum  actually  so  paid,  bcii 
the  amount  of  the  advance  after  deducting  interest  and  ex j tenses,  ai 
the  bill  was  held  good  for  the  whole  advance.  But  a  bill  made 
consideration  of  ii  sum  expressed  to  be  "  now  owing  "  to  the  grant 
was  held  void  where  the  suni  represented  uiijiaid  acceptances  (ifas 
T,  Mindlerich,  59  L  T.  400),  mid  where  there  was  only  a  liahiliiv 
pay  the  sum  by  instalments  at  future  diites  (f)nrlo<r  v.  Illand,  [189 
1  Q.  B.  125),  Tbe  consideration  is  truly  set  forth  as  "  nvK  paiii 
although  it  consists  of  a  im-eiistiug  debt  (CredU  Co.  v.  PaU. 
Q.  B.  D.  295;  tax  Ex parUJohuson,  26  Ch.T>.  338 -.  ExpurleAlla 
14  Q.  B.  D.  43,  where  a  fresh  hiU  was  substituted  for  one  which  n 
invalid  ;  and  see  Ex  parte  Nehon,  3o  W.  H.  204).  And  as  to  nbst 
"  payment "  generally  see  lie  Eomer  d-  Hailam,  [ISOT]  2  Q.  B.  i* 
Be  Somerset,  [1894]  I  Ch.  231  ;  La  Rothe  v.  Bea-athanin.  [1897]  A. 
358.  The  consideration  is  not  truly  set  forth  where  the  bill  dt 
not  show  on  ite  face  the  true  agreement,  but  is  dependent  for 
real  effect  on  some  other  instrument  [Sharp  v.  SUHtnni,  .18  Ch. 
427). 
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secority  for  the  payment  of  the  sum  of  £ and  interest     Precedent 

ftereon  at  the  rate  of  £ per  cent,  per  annum  {e),        ' 

(e)  The  insertion  of  the  words  **  as  beneficial  owner  "  (or  any  other  ^^^^  ^^ ; 

jwoids  which  imply  covenants  under  the  Conv.  Act,  1881)  would  As  to  cove- 
jjendcr  the  bill  of  sale  void;  Ex  parte  Stanford,  17  Q.  B.  D.  269.   nan^sfor  title. 
[Hk  form  given  in  the  schedule  to  the  Act  of  1882  makes  no  reference 
Hacept  in  the  operative  part)  to  the  representatives  of  the  parties, 
|nd  it  has  therefore  been  thought  desirable  to  avoid  such  reference 
ttioQghout  the  subsequent  part  of  the  Precedent. 
(i)  The  Act  of  1882  provides  (sect.  4)  that  every  bill  of  sale  shall  As  to  parcels, 
ive  annexed  thereto,  or  written  thereon,  a  schedule  containing  an 
yvatary  of  the  personal  chattels  comprised  in  the  bill  of  sale  ;  and 
Te  as  thereinafter  mentioned  (see  sect  6)  shall  have  effect  only  in 
iof  the  personal  chattels  specifically  described  in  the  said  schedule, 
ejoxpi  as  against  tlu  grantor  shall  be  void  in  respect  of  (sect.  4) 
iny  personal  chattels  not  so  specifically  described,  and  (sect  5)  in 
pnpect  of  any  personal  chattels  specifically  described  in  the  schedule, 
M  which  the  grantor  was  not  the  true  owner  at  the  time  of  the  exe- 
|ntion  of  the  bill  of  .sale  (see  Tiuk  v.  Southern  CouiUies  Deposit  Banky 
^  Ch.  D.  471)  ;    but  (sect.  6)  nothing  contained  in  the  foregoing 
betions  of  the  Act  (^that  is,  in  effect,  sects.  4  &  5)  shall  render  a  bill  of 
Me  void  in  respect  of  (1)  any  growing  crops  separately  assigned  or 

Eiged  ({.«.,  apart  from  any  interest  in  the  land  ;  Roberts  v.  Roberts, 
(}.  B.  D.  794,  806)  where  such  crops  were  actually  growing  at  the 
e  when  the  bill  of  sale  was  executed  ;  (2)  any  fixtures  separately 
signed  or  charged,  and  any  plant  or  trade  machinery,  where  such 
ixtures,  plant,  or  trade  machinery  are  used  in,  attached  to,  or  brought 
ipM  any  land,  £&rm,  factory,  workshop,  or  other  place  in  substitution 
feffly  of  the  like  fixtui-es,  plant,  or  trade  machinery  specifically  de- 
teribed  in  the  schedule.  As  to  the  meaning  of  "  plant "  in  sub-sect  (2) 
ifce  I/mdw,  dx,.  Company  v.  Creasey,  [1897]  1 Q.  B.  768.  Under  the  Act 
^  1878  (sect  5)  trade  machinery  is  "  personal  chattels,*'  and  includes 
pil  machinery  used  in  or  attached  to  any  factory  or  workshop,  except 
fte  fixed  motive  powers,  and  the  steam,  gas,  and  water  pipes. 

^erc  a  bill  of  sale  is  given,  not  by  way  of  absolute  assignment  As  to  "  true 
(■Bin  Twk  V.  Southern  Counties  Deposit  Bank,  ubi  sup.)  but  by  way  owner." 
if  mortj^age  to  secure  a  loan,  the  grantor  is  still  the  "  true  owner  " 
«f  the  goods  within  sect  5  of  the  Act  of  1882,  to  the  extent  of  his 
tttcRst  in  the  equity  of  i-edemption,  for  the  purpose  of  giving  a 
Btth  bill  of  Bale  as  security  for  a  further  advance  {Thomas  v.  Searles, 
p891]  2  Q.  B.  408).  And  as  to  the  meaning  of  the  words  "  true 
••ittr/' see  also  Walr&iul  v.  (Joldmann,  16  Q.  B.  D.  121,  where  a  bill 
^  wle  executed  by  a  wife  equitably  entitled  to  the  goods  under  her 
■"nagft  settlement  was  held  valid  ;  Re  Tamplin,  W.  N.  1890,  48, 
•nere  the  bill  was  executed  by  one  partner  ;  and  In  re  Sari,  [1892] 
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Phbcbdent     And  tbe  said  A.  B.  doth  Jiereby  covenant  with  the  said 
'       C.  D.,  and  agree  and  declare  that  he  the  aaid  A.  B.  wil! 

""•'•  °'  "*^"'  2  Q.  B.  591,  where  it  was  lieM  tlint  tlic  words  included  a  legal  oirae 
CoTBUMit  to        who  was  ia  fact  a  tmetee  for  iiiioilier. 

paTfnncipal  ^  mere  ceDeral  dcficriptiou  in  tlie  schedule  (t.q,  "hoiiMhiiUI  [ui 

and  intowet  on       ..  j      «■    .    i.v    ■  i.       .l  .    i  -         . 

nspedfleddBv  I'ttu*  iid  effects  )  u  not  oiiouyh  ;  there  nrnst  be  an  inventor 
As  lo  "  ipecifle  describing  the  chattels  as  bupincsa  men  would  describe  them  [ftiinl 
(lescriptira!'"  *.  Roberti,  13  Q.  B.  D.  794,  StHi) ;  but  the  bill  of  sale  is  net  vitiste 
by  tlie  oiuiBsioii  to  mention  ilie  place  in  which  the  goods  are  siloil 
(Er.  parte  Hill,  IT  Q.  B.  D.  74).  The  description  must  be  suffiden 
to  identify  the  particular  chuttelg,  bo  ae  to  Beparate  them  from  otht 
things  of  the  same  class,  and  sht>iild  1)e  audi  as  is  usual  in  inreiiloiii 
made  fur  buainesB  purpoee.-j  M'ith  regard  to  the  particular  mibjeci 
matter  (IFiit  v.  Banner,  I!)  f).  B.  I).  276,  20  Q.  B.  D.  11*,  US  ;  m 
Carptnterv.  Deeii,  23  Q.  B,  1),  r<6G  ;  Hirikij  v.  Oreewrooil,  25t^.B.l 
277  ;  Thimaii  v.  Kelly,  13  Apt>.  Uiis.  508  ;  Daeidioji  v.  Garltoo  fiiri 
[1893]  1  Q.  B.  82).  It  lias  been  su^ested  that  future  or  »fie 
acquired  personal  chattels  are  not  capable  of  snch  speciGc  descriptio 
OS  is  required  by  the  Act  of  1882,  in  which  case  a  bill  of  sale  wlii< 
includes  such  chattels  in  Hie  Bi:h(.'dule  must  be  void,  except  flsft|,'iiiQ 
the  grantor,  in  respect  of  tlu-m  (set'  sects.  4  &  .1,  which  apply  lo  I' 
schedule,  while  sect.  9  applii .''  to  the  body  of  the  bill  of  aak  :  tte '. 
Q.  B.  D.  pp.  573,  574) ;  and  ii  i,f  laid  down  thiit  (see  13  Apii.fi 
520)  the  Act  of  1882  reiiniits  ihat  the  schetlule  to  the  deeil  Eib^ 
and  the  body  of  the  deed  i-liiill  not,  contain  tbe  description  of  tl 
goods,  and  that  therefore  a  liill  of  Mile  purporting  to  assign  oik 
acquired  chattelsisaltogetliervoid(i.e.  that  it  comes  within  seel.  9,iu 
not  merely  within  sects.  4  &  .■.)  if  (see  Kellii  &  Co.  v.  KM>iiil,  i 
Q.  B.  D.  569,  573,  574)  the  reference  In  them  ia  containeil  in  thelm 
of  the  deed,  and  not  in  the  schedule  only  {Tlunrn*  v.  Krlly,  13  Af 
Caa.  506 ;  followed  in  HoAthii  il  Vu.  v.  Opptnhtim,  GO  L.  T.  962).  Bi 
though  a.  bill  of  sale  be  void  in  reH[)ect  of  "  petflonal  chattels  "  coi 
prised  in  it,  it  may  be  a  vnliil  deed  in  lespect  of  other  property  ■a 
within  the  scope  of  the  Acts,  M  the  security  ia  severable  (/n 
Bnrdelt,  20  Q.  B.  D.  310  ;  Re  !min-»m,  [1895]  1  Q.  B.  333). 
j^5  ,„  Aw  to  the  validity  in  ii|uiiy  of  ansigiiments  of  after-aa|uit 

assignments  of  pTOperty,  see  Dav.  CODv.,  vol.  iL  pt.  ii.  pp.  !73  e(  teq.  ;  Walkrr 
after-acqaired  Bradford  Old  Bank,  12  Q.  B.  1).  511  ;  Ex,  imHe  Haux^Kll,S.Z  CV. 
proi>ertj-.  ggg  .  ^fa/fa,  v.  Hohiium,   \:>  Q.  B.  D.   288;   He  Clarke,   fooinic 

Cttrier,  36  Clu  D.  348  !  fle  2\<rcm,  40  Ch.  D.  5  ;  Thomtu  v.  Kellii, 
App.  Cae.  606  ;  Tailby  v.  Ojfieuil  Keceirer.  ibid.  523,  and  cases  tin 
cited.  As  to  ttie  etfect  of  bankruptcy  upon  u  previous  assignment 
the  bankrupt  of  all  future  ehiittels  which  should  be  brou^jht  up 
certain  premises,  see  CWiyfv  v.  Isanai,  19  Ch.  D.  342  :  and  see  a 
Ex  parte  Nv:tioU,  22  Ch.  l).  782,  where  the  asBlgnuient  wna  of  fnit 
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My  pay  to  the  said  C.  D.  the  principal  sum  aforesaid    'TRECEDorr 
together  with  the  interest  then  due,  on  the day  of 
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noeipU  of  a  business ;  Wilmot  v.  Alton,  [1897]  1  Q.  B.  17  ;  and  In  re 

IhfU  it  Co.,  22  Q.  B.  D.  193,  where  an  assignment  of  fnture  payments  ,     . 

Mer  a  hiring  agreement  was  held  valid  as  against  the  trustee  in  the 

kfikniptcT  of  the  assignor,  on  the  ground  that  what  was  assigned 

tis  a  debt  due  at  the  date  of  the  assignment,  though  not  payable 

■Dtilafiitare  time,  which  distinguished  the  case  from  Ex  parte  Nichols, 

Hi  tup. 

\  If  a  mortgagee  of  land  with  trade  machinery  upon  it  intends  to   Aa  to  *' trade 

liTe  power  to  sell  the  machinery  apart  from  the  land,  he  must  take  machinery." 

i  bill  of  sale  of  the  machinery  (jR«  Yates,  38  Ch.  D.  112;  Climpson 

%  CoU$,  23  Q.  B.   D.  465  ;  Sviall  v.  National  Provincial  Bank  of 

pi^id,  [1894J  1  Ch.  686).     And  see  further  as  to  trade  machinery, 

ftpfcaiR  V.  Greensid^  Glazed  Firebrick  Co.,  37  Ch.  D.  281  ;  Re  BurdeU, 

HQ.  B.  D.  310 ;  and  Re  Brooke,  [1894]  2  Ch.  600. 

I   (t)  The  principle  of  the  form  is  that  a  fixed  sum  shall  be  stated   As  to  the 

the  deed  in  ti^ures  and  in  direct  terms,  and  that  that  sum,  with  ^™ount 

seciiTBa 
le  interest,  shall  be  recovered  by  the  holder  {Davis  v.  Burton, 

I)  Q.  B.  D.  537,  540).     The  deed  must  specify  a  definite  sum  secured 

biTible  at  a  definite  time,  or  at  least  the  time  must  be  defined  by 

prference  to  specified  events  (Bianchi  v.  Offtyrd,  17  Q.  B.  D.  484, 487), 

W  not  be  dependent  upon  a  contingency  which  may  or  may  not 

m^n  (Hughes  v.  Little,  18  Q.  B.  D.  32,  36).     Therefore  bills  of  sale 

live  been  held  void  when  the  covenant  was  to  pay  "  on  demand  ** 

fpttktrington  v.  Grocme,  13  Q.  B.  D.  789 ;  Mackay  v.  Merritt,  34 

m.  R.  433) ;  or  seven  days  after  demand  {Sibley  v.  Higgs^  15  Q.  B.  D. 

!il9) ;  or  to  repay  sums  which  might  be  paid  by  the  grantee  under  a 

IjiMiuitee  and  promissory  note  {Hughes  v.  Little,  wW  sup.).    They 

liTe  been  held  good  where  the  covenant  was  to  repay  by  unequal 

fcrtihaents  {Ex  parte  Rawlings,  18  Q.  B.  D.  489  ;  In  re  Bargen,  [1894] 

^  ^-  B.  444,  where  the  instalments  included  interest  as  well  as 

||nncipal,  and  were  spread  over  an  indefinite  period  :  In  re  Wood, 

^>  605) ;  to  repay  the  whole  principal  sum  at  a  date  named  together 

*ith the  interest  then  due  {Watkins  v.  Evans,  18  Q.  B.  D.  386)  ;  and 

^^  it  was  provided  that,  on  default  in  payment  of  any  monthly 

"*t>hnent  of  principal,  the  whole  principal  sum,  with  the  interest 

•«  i¥t,  should  become  payable  {Lumley  v.  Simm&ns,  34  Ch.  D.  698  ; 

•ttt  mUra  where  such  a  provision  has  the  effect  of  making  interest 

^  yet  due  become  immediately  payable ;   Roe  v.   Mutual  Loan 

^**^ciatiim,  56  L.  T.  631). 

The  inteieat  must  be  rateable  and  capable  of  being  calculated  up  to 

w  time  when  the  principal  shall  be  called  in,  so  that  the  grantor 

■»y  know  what  rate  of  interest  he  is  to  pay,  and  it  must  not  be 

«l'Jtalized  or  be  a  lump  sum  {Davis  \.  BuHon,  10  Q.  B.  D.  414,  11 
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and  interest 
after  that  day 
if  principal  or 
any  ^art 
remains 
unpaid. 

Not  to  remove 
the  furniture ; 


that  the 
mortgagee  may 
enter  and  view 
the  condition ; 
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next.    And  if  the  said  principal  sum  or  any 

thereof  shall  remain  unpaid  after  that  day,  will,  so  k 
as  the  same  shall  remain  unpaid,  pay  to  the  said  C. 
interest  for  the  said  principal  sum  or  for  so  much  thei 
as  shall  for  the  time  being  remain  unpaid,  at  the 

aforesaid,  by  equal  half-yearly  payments,  on  the 

of and  the day  of  .     And  further, 

so  long  as  any  money  shall  remain  owing  on  the  seci 
of  these  presents,  he  the  said  A.  B.  will  not  remc 
any  of  the  said  premises  from  the  dwelling-house  in 
said  schedule  mentioned  without  the  previous  com 
of  the  said  CD.,  except  for  necessary  repairs,  and 
replace  any  articles  damaged  or  worn  out  with  others 
equal  value  to  be  included  in  this  security.     And  ti 
the  said  C.  D.  may,  at  all  reasonable  times,  so  long 
any  money  shall  remain  on  this  security,  enter  into 
said  dwelling-house  to  view  the  condition  of  the 
premises,  and  of  any  want  of  repair  or  dilapidation, 
give  to,  or  leave  for,  the  said  A.  B.,  notice  in  writing, 
upon  such  notice  being  given  or  left,  the  matter 

Q.  B.  D.  537  ;  Myers  v.  Elliott,  16  Q.  B.  D.  526  ;  Sliarp  v.  McE 
38  Ch.  D.  427,  456;  Blankenstein  v.  RoheHsoii,  24  Q.  B.  D.  543); 
it  may  be  payable  in  unequal  amounts  (Goldstrom  v.  Talienmn, 
Q.  B.  D.  1  ;  and  see  Edwards  v.  Marston^  [1891]  1  Q.  B.  225,  h 
Bargeiif  uhi  sup,  (in  which  coses  Goldstrom  v.  Tallerman  was  discussed); 
and  Weardale  Goal  d;  Iron  Co.  v.  Hodsoti,  [1894]  1  Q.  B.  59«); 
stated  as  so  much  in  the  £l  per  month  (Lumley  v.  Simmont, 
Ch.  D.  698,  explained  in  In  re  Wood,  [1894]  1  Q.  B.  605;.  And  the 
principal  and  interest  may  be  made  payable  in  equal  instalments  of  ^ 
given  amoimt,  consisting  partly  of  principal  and  partly  of  interoft: 
{Linfoot  V.  Pockett,  [1895]  2  Ch.*^  835). 

Where  a  bill  of  sale  is  absolutely  void  under  sect.  9  of  the  Act  of  I88S 
for  non-compliance  with  the  form,  the  covenant  for  payment,  h&oi 
part  of  the  bill  of  sale,  is  void  {Davies  v.  Rees,  17  Q.  B.  D.  408).  BbI' 
where  a  bill  of  sale  comprises  not  only  personal  chattels  but  abft 
other  chattels  not  within  the  definition  of  '*  personal  chattels  "  in  tbft 
Bills  of  Sale  Act,  1878,  and  is  void  as  to  the  personal  chattels  f* 
non-compliance  with  the  form,  it  is  not  necessarily  void  as  to  tb^ 
other  property  comprised  in  it.  See  In  re  Burdett^  20  Q.  B.  D.  31fl| 
in  which  Davies  v.  Rces,  uhi  «tp.,  is  explained  ;  Re  Isaacsanj  [1895] 
1  Q.  B.  333.    And  see  Mumford  v.  Collier,  25  Q.  B.  D.  279. 
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iriaiDed  of  shall  be  forthwith  amended  bv  the  said  A.  B.     Precbdbnt 

^  *'  LXXIV 

psD  FUBTHER^  that  the  said  A.  B.  will,  during  the  con-         ' 

[nance  of  this  security,  keep  the  said  premises  and  all  bill  of  sale. 

ler  articles  for  the  time  being  subject  thereto,  insured  and  to  insure 

kinst  loss  or  damage  by  fire,  in  the  sum  of  £ at  the  damage  by 

;t,  and  will  produce,  on  demand,  the  receipt  for  the  ^^'^ 

irrent  year's  premium  for  such  insurance.     And  will  f^surance^^ 

^  md  all  monies  received  by  virtue  of  any  such  insurance  monies  in 

B  replacing  or  restoring  the  articles  destroyed  or  dam-  Srticl^*^ 

wed  [and  that  in  default  mortgagee  may  insure,  referring  to  I^^^J^  **' 
wktj^rtmises  as  "  assigned,"  ««j>m,  p.  248]  (/).     Provided 

(/)  The  form  given  in  the  schedule  to  the  Act  of  1882  does  not  As  to  the 
lUin  or  expressly  authorize  the  insertion  of  a  power  of  sale  ;  and  power  of  sale. 
ifl  consider^  that,  regard  being  had  to  the  decisions  (see  HeUver^ 
w  V.  Groome,   13  Q.  B.  D.   789),   no   such  power  should  be 
It  was  held  by  the  full  Court  of  Appeal  (diss.  Fry,  L.  J.), 
In  re  Morritt^  18  Q.  B.  D.  222,  that  under  the  Act  of  1882  (see 
1 13)  there  is  an  implied  power  to  sell  the  goods  at  the  expiration  of 
re  days  after  they  have  been  seized  ;  that  the  power  of  sale  con- 
by  j«ct  19  of  the  Conv.  Act,  1881,  is  not  i-equired  and  is  not 
iiated  in  bills  of  sale  subject  to  the  Act  of  1882  ;  and  (notwith- 
ig  some  expressions  of  opinion  in  IVatkins  v.  Evans,  1 8  Q.  B.  D. 
>)  this  view  of  the  law  is  confirmed  by  Calvert  v.  ThomaSy  19  Q.  B.  D. 

A  provision  exonerating  any  purchaser  from  inquiring  whether 
It  had  been  made  in  payment  was  held  to  avoid  the  bill  of  sale 

Blaiberg  v.  Parsons,  17  Q.  B.  D.  336,  and  Blaiberg  v.  Beckett,  18 

B.D.96. 

The  implied  power  of  sale  caiTies  with  it  implied  trusts  to  retain 

Pof  the  sale  monies  the  principal  and  interest  owing,  and  also  costs 
expenses  incurred  in  entry,  in  dischai^ing  any  distress,  execution, 
otber  incumbrance  affecting  the  goods,  in  seizing  and  keeping 
ion  of  them  and  in  their  removal,  warehousing,  valuation,  and 
^ ;  md  therefore  such  trusts  may  be  expressly  set  forth  in  the  deed 
^2wioWated  Credit,  d:c.  Corf,  v.  Go^iiey,  16  Q.  B.  D.  24 ;  Ex  ^mrte 
-^wrf*"^,  18  Q.  B.  D.  489  ;  see  Luvihxj  v.  Simrtions,  34  Ch.  D.  698). 
m,  though  such  provisions  may  be  harmless,  it  seems  best  to  omit 
flwB  as  superfluous. 

The  bill  of  sale  is,  however,  avoided  if  the  powers  are  too  wide, 
<f.  to  pay  and  retain  expenses  attending  the  sale  ^*or  otherwise 
"»»n«d  in  relation  to  the  security  "  {Calvert  v.  Tlioinas,  19  Q.  B.  D. 
^)  *i  or  that  the  grantee  may  retain  his  commission  as  auctioneer 
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Peecedent    always  that  the  chattels  hereby  assigned  shall  not 

T  YYTV 

.      liable  to  seizure,  or  to  be  taken  possession  of  by  the 
BILL  OP  BALE.  C.  D.,  for  any  cause  other  than  those  specified  in  sect. 

of  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882 
In  witness,  &c. 

Signed  and  sealed  by  the  said  A.  B.  in  the  presence 
me  E.  F.  {add  witness's  name,  address,  and  descfiption). 

THE  SCHEDULE  above  referred  to. 

{Furber  v.  Cobby  18  Q.  B.  D.  494)  ;  or  that  lie  may  have  the 
valued  and  may  purchase  them  at  euch  valuation  {Lyon  v.  Morrity 
Q.  B.  D.  139). 

As  to  the  effect  of  a  sale  under  the  power  in  putting  an  end  to 
bill  of  sale,  see  Cookson  v.  Stove,  9  App.  Cas.  653. 
As  to  causes  of       {g)  This  clause  so  expi'essed  is  contained  in  the  form  in  the  schedi 
seizure.  to  the  Act  of  1882.     The  causes  are  stated  in  sect.  7  of  the  Act  and 

— (1),  If  the  grantor  shall  make  default  in  payment  of  the  sam* 
sums  of  money  thereby  secured  at  the  time  therein  provided  for 
menty  or  in  the  performance  of  any  covenant  or  agreement  cont 
in  the  bill  of  sale  and  necessary  (not  "convenient  or  useful  "to 
grantee  ;  Biandii  v.  (Afford,  17  Q.  B.  D.  484,  487),  for  maintaining  i 
security  (see  Furber  v.  Cobb,  18  Q.  B.  D.  494,  503,  509)  ;  (2),  If 
grantor  shall  become  a  bankrupt,  or  suffer  the  said  goods  or  any 
them  to  be  distrained  for  rent,  rates,  or  taxes  ;  (3),  If  the 
shall  fraudulently  (see  Furber  v.  Cobb,  18  Q.  B.  D.  494,  505)  eit 
remove  or  suffer  the  said  goods  or  any  of  them  to  be  removed 
the  premises  ;  (4),  If  tlie  grantor  shall  not,  without  reasonable 
(see  Ex  parte  Cotton,  11  Q.  B.  D.  301 ;    Ex  pari^  JVidcetu,  [U 
1  Q.  B.  543),  upon  demand  in  writing  (not  verbal ;  Davis  v.  i^iiffoii, 
Q.  B.  D.  537,  542)  by  the  grantee  produce  to  him  his  last  receipts 
rent,  rates,  and  taxes  ;  and  (5),  If  execution  shall  have  been  lei 
against  the  goods  of  the  grantor  under  any  judgment  at  law. 
the  grantor  may,  within  five  days  from  the  seizure  or  taking 
sion  of  any  chattels  on  account  of  any  of  the  above-mentioned  cai 
apply  to  the  High  Court  or  to  a  Judge  thereof  in  chambers,  and  sac 
Court  or  Judge,  if  satisfied  that  by  payment  of  money  or  olh( 
the  said  cause  of  seizure  no  longer  exists,  may  restrain  the  grant 
from  removing  or  selling  the  said  chattels,  or  may  make  such  ot 
order  as  may  seem  just  (see  Ex  parte  Cotton,  ubi  sup.;  and  Ex 
Ellis,  [1898]  2  Q.  B.  79).     When  the  right  co  seize  ha^  arisen 
grantor  has  no  action  of  trespass  or  other  common  law  action 
the  grantee  for  seizing  the  goods,  for  the  right  to  possession  is  in 
grantee,  and  the  only  thing  left  to  the  grantor  is  his  right  to  redetf 
{Johnson  v.  Diprose,  [1893]  1  Q.  B.  512).    Sect.  7  renders  it  unnecessai^ 
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wit  eiprefta  powtm  of  wiziue,  uid  they  arc  better  omitted  (see  VaxcKoiaiT 

Morrill,  18  Q.  B..D.  222).    Under  iiect.  13,  personal  chattels  seized  LXXIV. 
ken  possession  of  under  any  bill  of  sale  arc  not  to  be  removed  or 

until  after  the  eipimtion  of  five  days  from  the  seizure  or  taking  — - 


le  ntatiitory  turm  sng^'esta  the  insertion  of  "  teniis  tis  to  insiir- 
.  payment  of  i-ent,  nr  otherwise,  which  the  parties  may  agree  to 
;he  maintenance  or  defeasance  of  the  secmity."  The  term 
easancB  "  in  tins  connexion  ha»  been  held  to  mean  "  realization  "  ; 
iivlated  Vredil,  <lc.  Corp.  v.  Gosaeij,  K'  Q.  B.  D.  24,  St-e  also  as 
bat  is  a  "  defeasance,"  Ex  partt  I'tijipleirell,  81  Ch.  D.  iit  p.  31  ; 
try  V.  IkckiH,  18  Q,  B.  D.  !»  ;  Huettine  v.  maimont,  [1892]  2 
.  547. 

has  been  remarked  by  Lindley,  L. J- (lini-M  v.  Burton,  11 Q.  B.  D. 
541),  that  the  statutory  form  is  framed  with  reference  to  the  pro- 
ns  of  sect.  7  (see  also  13  App.  Cas.  p.  DIG] ;  nnd  having  teganl  to 
9  of  the  Actof  1882,  which  avoids  bills  of  sale  not  made  in  accord- 
with  the  form,  the  general  rule  for  determining  what  additions 
safely  be  tnude  to  the  statutory  form  appears  to  be  that  only  Huck 
■anta  or  provuions  shonid  be  inserter)  as  can  be  properly  said  to 
for  ttie  maintenance  ordefeasance  of  the  security";  and  further, 
any  covenant  or  provision  inserted,  even  thou^li  it  fall  witi:t(i 
■ermitted  class  as  thus  defined,  must  not  be  so  framed  as  either 
hbIv  or  by  implication  to  carry  with  it  a  power  upon  breach  of 
seize  or  tjJfc  possession  of  the  goods,  unless  it  be  a  provision 
Mnnf  for  maintaining  the  security,"  within  the  meaning  of  sect.  T 
f  the  Act  of  1882,  or  to  be  of  such  a  nature  that  its  breach  would 
rise  to  some  cause  of  seizure  specified  in  that  section.  A  bill  of 
Mntaining  any  provUion  which  doe«  not  satisfy  both  these  con- 
ns b  likely,  to  be  held  absolutely  void  under  sect.  9 ;  and  it  has 
laid  down  that  this  resnit  is  not  prevented  by  the  insertion  of 
^ress  provision,  in  the  terms  of  the  statutory  form,  limiting  the 
:c  of  seizure  to  causes  specified  in  sect.  7  (see  Ej.  pnrte  Pearce,  25 
D.  856  ;  Ex  parte  Stanford,  17  Q.  B.  D.  259,  270  ;  BiancU  y. 
li,  Und.  484  ;  Furhtr  v.  C'd6&,  18  Q.  B.  D.  495,  507 ;  Seal  awl 
mal  Advanct  Co.  v.  CUart,  20  Q.  B.  1).  304). 
ha.%  however,  been  judicial ly  stated,  that  n  bill  of  sale  will  not 
eoarily  lie  avoided  by  the  insertion  of  terms  agreed  to  for  Ihe 
ttenance  of  the  security,  although  not  "necexsary  for  main- 
ing  the  security,"  pi-ovided  that  no  power  is  given  to  seize  or 
possession  of  the  goods  for  breach  of  such  terms  {Tiri>ley  v. 
We,  20  g.  B.  D.  350  ;  and  see  per  Lord  Esher,  M.R.,  Ej^  paHe 
'ford,  17  Q.  B.  D.  at  p.  264).  But  it  must  be  remembered  that 
e  is  a  danger  in  the  mere  prolixity  or  elaboration  arising  from 
insertion  of  numerous  provisions,  even  though  each  of  them 
!n  by  itself  may  be  unobjectionable  (see  ante,  pp.  305, 306,  nn.). 


As  to  addition* 
to  statutory 


MOBTGAdKS. 

The  following  provisions  have  heen  lieU  not  b)  involidnte  tlic  tol 
of  sale  : — Covenants  to  pay  insuraiiL'i^  premiums,  or  rent,  ratts,  ui: 
taxeB,  and  produce  receipts  (CaHieri-jhl  \\  Ittijav,  [1S95]  1  Q.  B.  fKO) 
that  the  groiiteeou  default  of  thegrautoi-iniiy  pay  premiuius  ot  ten' 
[  rates,  and  taxes,  and  that  such  poymentB  fhall  be  a  chnrgc  un  ti 
(toode  {Hammond  v.  Hocking,  12  (j.  li.  D.  S91  ;  Ex  }tarU  ^taiifm 
17  Q.  B.  I).  259  ;  Golddrom  v.  Talkmum,  18  Q.  B.  D.  1  ;  Walk\« ' 
Evans,  ibid.  386  ;  FvrheT  v.  LkAA,  ibi<L  494  ;  hut  llie  bill  of  sikwi 
be  void  if  power,  expresH  or  implieil,  is  couferreii  to  seize  for  liiwt 
of  such  covenant,  or  for  recovery  of  such  payments  ;  Biawki 
Offm-d,  17  Q.  B.  D.  434  ;  Heal  and  Ffrsonal  Adpinux  Co.  v.  (V™n,i 
ii-  B.  D,  304,  wliere  the  mouJes  w-ere  "  to  be  recoverable  in  ihe  nn 
manner  as ''  the  sums  secured  ;  Topleij  v.  Corsbie,  ibid.  350  ;  and  « 
Marry  v.  (Jilberl,  57  L.  J.  Q.  B.  461,  where  Ilie  sums  in  rjueslion  we 
to  lie  "added  to  and  form  part  nf  tlie  security;"  and  Tiimir 
C)(i;xi!i,36W.  R.  278;  a  covenant  m .1  to  remove  cliattels  likely  wl 
damaged  by  removal  (Ex  jiarU  i'niii"',  ■'>(1  L,  T.  571) ;  a  covenaul 
replace  articles  worn  out  {Ooruolidii'-il  tJralii,  d'c.  Corp.  v.  Gotncy, ' 
Q.  B.  U.  24  ;  at  all  events  aa  again'-i  the  ^tnntor  ;  Fiirber  v.  CM, 
Q.  B.  D.  494  ;  and  even  though  poii .  v  l>e  ;>iveii  to  eeiie  for  hiac 
ibid.;  ami  these  decisions  are  not  iin'iiiiHij^tent  with  the  principle 
Thmiuii  V.  KiUy,  ISApp.Caa.  606  ;  -.r  ^.-eil  v.  ni^irffei/,  [1894]  IQ. 
319) ;  a  covenant  not  to  remove  tin-  <  hattelH,  even  oniittiug  tbt-quD 
fication  " fraudulently"  (see  sect.  7  :i;  vf  the  Act  o!  1882  ;  Fiirbf 
Gobb,  kW  Slip. ;  Ex  parte  I'opt,  60  L.  'I'.  428 ;  but  see  Ei  parte  I'm' 
25  Ch.  D.  656)  ;  a  power  to  seise  if  lliu  <{riiiituu  Hhould  do  or  aul 
anything  whereby  lie  should  beooiUL-  ;i  bankrupt  (A'j  parU  Alhin, 
Q,  B.  D.  43 ;  Ex  parte  Pt^ie,  iiW  an/..  ;  but  ftciis  where  the  win 
were  "become  li/ibit  to  be  made  I'luikiupt ;"  Davit  v.  Bwl'jn, 
Q.  B.  D.  537;  Ex  parte  Pearce,  25  <'li,  U.  626);  or  "take  the  l»ni 
of  any  Bankruptcy  Act"  (Ct/rorf  v.  l:„>r,<j,  69  UT.  223)  :  aeoveni 
for  further  ussurauce  by  the  gmiit<ii'  atid  jiei'dons  "claimiuguiH 
him"  (Ex  parte  llatclingi,  18  Q.  ii.  ]J.  489  ;  but  wcu«  where  1 
covenant  was  extended  to  "  eveiy  other  person  olaimiui;  ' 
interest ; "  Livtrpool,  d-c.  Co.  v.  Richirilaun,  30  Sol.  J.  433).  In  i 
Editors'  opinion    it  is  better  to  uiiiit  any  covenant    for  I'titil 


Eimnples  of  The  bill  of  sale  has  l»en  held  to  !.(■  invalidated  by  the  insert 

tolnralf^to '''  "^  covenants  by  the  grantor  to  pay  all  interest  on  imy  moi-tgagw 
bill  of  sale.  *'■*  pi'eniises  on  which  tlie  goods  "im  ot  v\\o\\\A  at  any  time  1 
and  tliat  the  bill  of  sale  sboulil  li^-  letaiued  by  the  grantee  al 
l)ayment  off  [Watson  y.  B-ridtla,,.',  V.I  (,>.  B.  D.'  391)  ;  and  by 
insertion  of  covenants  for  tliepmimM'  ui  Heciuiiig  lo  the  Rranle 
portion  of  the  grantor's  custom  {I't-u-i  v.  Ui-imkee,  [1895]  Z  Q.  K  4a 
And  it  miut  contain  the  whole  Iriia.-^action,  and  show  the  ub 
contract  on  its  face  {^uxTp  v,  MQhninj,  33  <.'li,  D.  427,  4.i3) :  tbt 
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it  i»  involiiL  if  it  contuitu  a  covenant  to  purform  the  covenants  Pricedent 
recited  indenture,  surh  eilvenants  not  beii^  »et  forth  in  the  bill  LXXIV. 
r(i«  V.  Bat-tin,  17  (^.  H.  D.  77) ;  or  where  a  separate  proiuiseory  '    ^ 

is  given  by  the  grantur,  such  a  note  htjng  a  "  dtfeoaance  "  which    

teL  10  (3)  of  the  Act  of  \»1»  must  be  contnined  in  the  bill  of  »a1e 
aitll  V.  Lon-hn  and  Weamiiater  IHieount  Co.,  19  Q.  B.  D.  512  ; 
SimfUMi  v.  C'haniuj  Crois  Bank,  34  W.  R.  568  ;  bat  the  note  is 
I  :  Mmtftary  Admna  Co.  v.  Catfr,  20  Q.  B.  D.  795).  So,  where, 
bill  reservint;  simple  interest,  there  was  a  coutempoianeous 
emcnt  in  another  document  uot  refen'cd  to  in  the  bill  and  not 
tered  ax  a  hill  of  klIi-,  for  the  payment  of  compound  interest, 
bill  of  salf  wna  hel.l  vuid  under  sect  10  (3)  of  the  Act  of  1878 
rardt  v.  Maivn-^  [1894]  1  Q.  B.  587,  follo^nf;  CoiiTuell  v.  ioiirfoit 
IfednintlerlHieoiDil  (;<j.,i(W  mp.).  And  in  considering  whether 
efeosauce"  or  lomlition  is  within  the  abovo-mentioned  sub- 
on  it  mal(i«  no  ditfen-nc^  whether  it  is  in  favour  of  the  grantor 
he  gmiitee'  (S.  C).  But  a,  policy  of  oBSUrnnce  deposited  as 
item!  secttrity  iit  no  ciindition  or  defeasance  {Carpenter  v.  Deen, 

}.  b.  D.  am)'. 

Iifi  present  Precedent  is  believed  not  to  Itave  been  affected  by 
of  the  VHtious  deciaiiinn  iidTerted  to,  and  remains  as  it  stooil 
le  thirteenth  edition  uf  this  work  ;  but  it  has  1>een  thought  well 
We  also  (a>  Prei^cdviit  1>XXV)  an  exact  copy  of  the  statutory 

he  dec<l.  to  be  elfei'iun],  must,  under  sect  8  of  the  Act  of  1882,  Aa  to  ittesta- 

ilnly   atlclwl,  and   must   "within   seven   dear  days  after  the   tton»nd 

lOlion  Ihertof,  or,  if  h  is  executed  out  of  Enjjbnd,  then  within   "«>''"''»''- 

n  tiear  days  after  thi'  time  at  which  it  would  in  the  ordinary 

»e  of  pi«l  arrive  iii  EuRJand  if  posted  immediately  after  the 

:ution    thereof,"    be    n-;,'istereil    (in    the    Central    Office  ;     see 

i.  C.  1883,  Ord.  LXI.)  in  accordance  with  sect.  Ill  of  the  Act  of 

3  ;  and  under  neut.  1 1  of  the  same  Act,  such  regi-stnition  must  be 

;wed  once  at  least  t-vij'y  five  yeam.    The  effect  of  omittinj;  to 

egister  is,  since  tin-  Act  of  18S2,  to  ninke  the  bill  wholly  void 

a  as  between  granti'T  and  grantee  {Ffulmi  v.  Blijihe,  25  Q.  B.  D. 

),  and  although  the  Cijuit  has  power  under  sect.  14  to  give  leave 

re-registei-  after  the  liiiit  has  expired,  it  will  not  do  co  after  a 

d  person    {e.g.  thi.-  trustee   in   kinkruptcy  of  the   grantor)   has 

nired  an   interest   in    the   goods   (In  re  Parsons,  [1693]  2  Q.  B. 

iecl.  10  [1)  of  the  AlI  of  1878,  which  re<iiured  attestation  by  a 
citor,  is  repealed  by  the  Act  of  1882,  s.  10,  which  enacts  instead 
t  "  the  execution  of  ivery  bill  of  sale  by  the  (pantor  shall  be 
«Ied  by  one  or  moiL  credible  witnesx  or  witnesses  not  being  a 
ty  or  parties  thereto."  (But  the  repeoldoes  not  apply  toabsohit* 
Isotsale;  C'twwniv.  CTiwtAfei/,  53L.  J.  Q.  B.  335.)    The  agent  of 


818 


MORTGAGES. 


Prkcedknt 
LXXIV. 


JilLL  OF   SALE. 


As  to  local 
registration. 


As  to 
priorities. 


a  grantee  may  be  a  witness  (Peace  v.  JirooJces,  [1895]  2  Q.  B.  451). 
has  been  Held  that  the  omission  of  the  addresses  and  descriptions 
the  attesting  witnesses  renders  the  bill  of  sale  void  {Parsatu 
Brand,  25  Q.  B.  D.  110 ;  Sims  v.  Trollope,  [1897]  1  Q,  B.  24) ;  as 
what  is  a  sufficient  address  and  description  of  an  attc^sting  witn 
see  Bird  v.  Dave7j,  [1891]  1  Q.  B.  29  ;  SvmmoHS  v.  Woodwardy  [1 
A.  C.  100.     The  affidavit  required  by  sect.  10  (2)  of  the  Act  of  1 
must  not  be  sworn  l}efore  the  solicitor  acting  for  the  grantee  ( 
V.  Ambrose,,  [1896]  2  Q.  B.  372) ;   it  should  state  the  residence  (i 
Gree^xluim  v.  Child,  24  Q.  B.  D.  29,  cited  supra,  p.  306)  of  the  granl 
at  the  date  of  swe^iring  ;  see  the  form  in  R  S.  C.  1883,  App.  R 
(the  similar  form  then  in  force  seems  t^  have  been  overlooked  in 
'parte  KaJieii,  21  Ch.  D.  871) ;   but  the  affidavit  on  r«-regi8trai 
must  follow  the  description  in  the  bill  of  sale,  though  erroneous  (J 
parte  Webster,  22  Ch.  D.  136). 

The  Act  of  1882  (sect.  11)  provides  for  local  registration  where 
gi'antor  is  described  as  residing  or  the  chattels  as  being  in  m 
place  outside  the  London  Bankruptcy  district  (see  R.  S.  C, 
1883,  as  to  local  registration)  ;   but  the  want  of  local  rostral 
does  not  avoid  the  bill  of  sale ;   Trinder  v.  Baynor,  56  L.  J.  Q. 
522. 

Two  or  more  bills  of  sale  comprising  the  same  chattels  hs 
under  sect.  10  (4)  of  the  Act  of  1878,  priority  according  to  the 
of  their  registration  ;  see  Conelly  v.  Steer,  7  Q.  B.  D.  620  ;  Lyws 
Tucker,  ibid.  523.     But  a  bill  of  sale  of  goods  already  assigned  by 
unregistered  deed,  and  delivered  to  the  assignee,  is  void  under  sect 
of  the  Act  of  1882  against  all  persons  except  the  grantor,  he 
being  the  true  owner  ;  see  Tuck  v.  Southern  Counties  Deposit 
42  Ch.  D.  471.      A  memorandum  of  equitable  Bubmortg;age  given 
the  transferee  of  a  registered  bill  of  sale  does  not  require  registzai 
(Ex  parte  Twqmnd,  14  Q.  B.  D.  636). 

The  evasion  of  the  Act  by  substituting  a  fi*esli  bill  for  an 
t«red  bill  within  the  time  allowed    for  registration,   which 
practicable  under  the  Act  of  1854   (see  Da  v.  Prec.  Con  v.,  vol  ii 
pt.  ii.  4th  ed.,  158),  is  prevented  by  sect.  9  of  the  Act  of  1878. 

A  bill  of  sale  may  be  executed  by  an  attorney,  who  may  be 
grantee  himself  (Furnivall  v.  Hudson,  [1893]  1  Ch.  335). 


HOBTQAOES. 


Statctort  form  of  Bill  op  Sale  (a). 

OS    INDENTURE,    made    the  —  day   of  , 

ffBBN  A.  B.,  of ,  of  the  one  part,  and  C.  D,,  of 

-,  of  the  other  part,  witkesseth,  that,  in  consideration 

he  aam  of  £ now  paid  to  A.  B.  by  C.  D.,  the 

lipt  of  which  the  said  A.  B.  hereby  acknowledges  [or 
tever  else  the  coniideitition  may  be\  he  the  said 
B.  doth  hereby  aseign  unto  G.  D.,  his  executors, 
linistratorB,  and  assigns,  ajx  and  singular  the  several 
ttels  and  things  specifically  described  in  the  schedule 
ato  annexed  by  way  of  security  for  the  payment  of 
sum  of  £ and  interest  thereon  at  the  rate  of 

-  per  cent  per  annum  [or  whatever  else  may  he  the 
].  Ann  the  said  A.  B.  doth  farther  agree  ftnd  declare 
b  he  will  duly  pay  to  the  said  C.  D.  the  principal  sum 
resaid,  together  with  the  interest  then  due,  by  equal 

-  payments  of  i on  the  day  of  [or 

itever  else  may  be  the  stipulated  times  or  time  of 
meni\.  And  the  said  A.  B.  doth  also  agree  with  the 
1  C.  D.,  that  he  will  [here  insert  terms  as  to  insurance, 
mettt  of  rent  or  otJtencise,  which  tke  parties  may 
ee  to  for  the  maintenance  or  defeasance  of  the  secu- 
'].  Provided  always,  that  the  chattels  hereby 
igned  shall  not  be  liable  to  seizure,  or  to  be  taken 
session  of  by  the  said  C.  D.  for  any  cause  other  than 
fie  specified  in  section  7  of  the  Bills  of  Sale  Act  (1878) 
leodment  Act,  1882.     In  witness,  &e. 

Signed  and  sealed  by  the  said  A,  B.  in  the  pre- 
ice  of  me,  E.  F.  [add  witness's  name,  address,  and 
criptiott]. 

(a)  S«e  note*  to  Precedeat  LXXIV. 
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LXXVI. 


SUBMORTGAGE. 


Pazties. 


Becitalof 
mortgage: 


LXXVI. 

Submortgage  of  a  Mortgage  of  Freeholds  (a). 

This  indenture,  made,  &c.,  between  A.,  of, 
[mortgagor]  (hereinafter  referred  to  as  the  submoi 
of  the  one  part,  and  B.,  of,  &c.  [mortgagee]  (hereinai 
referred  to  as  the  submortgagee),  of  the  other 

Whereas,  by  an  indenture  dated  the day  of 

and  expressed  to  be  made  between  G.  [origijial  mt 
gagoi*],  of  the  one  part,  and  the  submortgagor  of  the  ot 
part,  in  consideration  of  d£l,000to  the  said  C.  paid  by 
submortgagor,  the  said  G.  granted  unto  the  submortga) 
his  heirs  and  assigns,  certain  messuages,  lands,  andot 

hereditaments  situate  at ,  and  therein  particoli 

described  with  the  appurtenances  as  therein  mentioned  (i 
to  hold  the  same  unto  and  to  the  use  of  the  submoi 
gagor,  his  heirs  and  assigns,  subject  to  a  proviso 
redemption    on    payment    by    the   said  G.,   his  heii 
executors,  administrators,  or  assigns,  unto  the  submoi 
gagor,  his  executors,  administrators,  or  assigns,  of 
sum  of  ;£1,000  with  interest  after  the  rate  and  at 
time  therein  mentioned :   And  in  the  indenture  now 
recital  were  contained  usual  covenants  by  the  said 

(a)  As  to  submortgages,  see  Davidson's  Free.  Conv.,  vol.  ii. 
ed.  pp.  688—693.     In  the  editions  previous  to  the  passing  of 
Conv.  Act,  1881  (App.  IV.,  infra\  no  power  of  sale  of  the  nw 
gi^e  debt  and  the  securities  was  inserted  in  tliis  Precedent,  it 
considered  that  such  a  power  was  not  desirable.    But  under 
Act  (see  sect.  19),  such  a  power  will  be  necessarily  incident  to 
security,  and,   unless    the   submortgagor  expressly    so    stipnlat 
the  statutory  powers  should  not  be  negatived. 

(6)  In  the  recital  in  a  submortgage  of  the  original  mortgage,  it  il 
generally  not  necessary  to  set  out  at  length  the  parcels  of  the  moi 
gage,  as  the  submortage  purports  to  pass  only  the  property,  whate\i 
it  may  be,  comprised  in  the  mortgage,  and  must  necessarily  be  alira] 
read  in  connexion  with  the  mortgage.     The  same  remark  applies 
the  recital  of  a  mortgage  in  a  reconveyance,  or  in  a  transfer,  to  whisk  J 
the  mortgagor  is  not  a  party. 
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payment  of  principfil  and  interest  [and  power  of 
!  (a)].    And  whereas  the  said  eum  of  ^1,000  with 

irest  from  the day  of last,  ia  now  owing  on 

secnrity  of  the  hereinbefore  recited  indenture.  And 
^RBAs  the  Babmortgftgee  has  agreed  to  lend  the  sub- 
tgagor  the  Bnm  of  £500  apon  having  the  repayment 
-eof  with  interest,  as  hereinafter  mentioned,  secm'ed 
oomier  hereinafter  appearing.  Now  tbib  indenture 
NEBSBTH,  that,  in  pursuance  of  the  said  agreement, 
in  consideration  of  £500  to  the  submortgagor  this 
paid  by  the  submortgagee  (the  receipt  whereof  the 
mortgagor  doth  hereby  acknowledge),  the  submort- 
or,  A6  BENEFICIAL  owHER  {b),  doth  hereby  assign  unto 
submortgagee,  au.  that  the  said  earn  of  i!l,000  now 
Qg  to  the  submortgagor  on  the  security  aforesaid,  and 
interest  dne  and  to  accrue  due  for  the  same,  and  the 
benefit  of  the  [power  of  sale  in  the  hereinbefore  recited 
jnture  contained,  and  of  all  other]  securities  for  the 
le  monies :  Tooetbeb  with  power  for  the  submort- 
Be  to  Qse  the  name  of  the  submortgagor  for  the  puri^ise 
lemanding,  suing  for,  recovering  and  giving  receipts 
(he  said  principal  sum  of  £1,000,  and  all  interest  due 
to  become  due  for  the  same,  and  for  the  purpoftes 
'esaid,  or  any  of  them,  to  execute  and  do  all  sitch 
amments  and  things  ob  shall  be  deemed  necessary  or 
edient(c),  to  hold  the  premises  unto  the  submort- 
ee.     And  this  indenture  also  witnessetb,  that,  in 

■j  Of  GOUTW  the  Teference  to  the  power  of  Bale  trill  be  omitted,  if 
«  be  none  in  the  mortgage. 

')  It  IB  conceived  that  the  Bubmortgajtormajproperlybedescribed 
eneficial  owner  of  the  mortgage  debt  and  aecuiity,  though  not  of 
mortgaged  propertj,  and  that  the  covenants,  which  will  thus  be 
ilied,  tinder  sect  7  (i).C,  andF.  of  tbeConv.  Act.,  188t,  will  supply 
iuch  covenants  as  need  be  required  on  behalf  of  the  submortgagLi'. 
Iiowever,  eiprtss  covenunts  are  inserted,  these  shonld  be  for  right 
ANgn,  and  for  further  aaiurBDce. 

c)  The  direct  right  of  Action  now  given  to  the  abioluU  assignee  of 
ebl  by  the  Supreme  Court  of  Judicature  Act,  1873,  H.  25,  sub-a.  6 
i  lupn,  p.  62,  n,  (a),  renders  a  i>ower  of  attorney  uaeleas  in  suth 
D.C.P.  21 


for  ban. 
Witncnetb. 


Habendum. 
WitnessetL. 
■econdlv. 


MOIlTdACKS. 


Onotof 

heremUnieut 

Ilabdnliim. 


original 


further  pursuftnce  of  the  waid  agreement,  and  for  the « 
Bideration  aforesaid  tha  Esubmortgagor,  as  uobtgicke  i 
doth  hereby  grant  unto  the  submortgagee,  his  heirs  a 
assigns,  all  the  said  luesstiuges,  lands,  heredibiniei 
and  premises,  by  the  liereiubefore  recited  indent 
expressed  to  be  granted,  to  hold  the  last-nientioi 
premises  dnxo  and  to  the  use  of  the  submortgagw, 
heirs  and  assigns,  subject  to  tlie  equity  of  redempt 
subsisting  therein  under  the  same  indenture  [nnd  w 
the  benefit  of  the  power  of  sale  therein  contAiM 
Provided  always,  that  if  the  aubmortgagor  nhall  | 
unto  the  submortgagee  the  said  snra  of  ±'500  with  iulei 
for  the  same  in  the  meantime,  at  the  rate  of  £— 

cent,  per  annum  on  the  - — -  day  of next,  then 

Kuh-mortgagee  will  at  any  time  thereafter,  upon 
request  and  at  the  cost  of  tlie  submortgagor,  re-ass 
and  re-convey  the  said  mortgage  debt,  mortgaged  hi 
ditaments  and  premises  hereinbefore  assigned  and  ^r\ 
respectively  unto  the  submortgagor,  his  executors,  ddn 
istrators  or  assigns,  or  as  lie  or  they  shall  direct,  and 
regards  the  said  hereditaments  in  fee  simple,  and  ^ub 
to  such  equity  of  redemption  aa  aforesaid  [coirnant 
}>ai/inent  of  principal  and  iiiii-rest,  mid  of  intfreit  6 
dfj'avlt,  supra,  p.  226,  iiiiitallg  miitundU^.  Pmin 
ALWAYS,  and  it  is  hereby  declared,  that  the  siibmortgi 
shall  not  be  in  any  manner  iiound  or  concerned  to  enf 
or  realise  the  hereinbefore  recited  security,  uule» 
should  think  fit,  and  shall  not  lie  answerable  for  any 


aBsignmeiitf,  even  uf  legal  (leLl«.  liut  llie  ii;>Kigt]ment  of  ,1  niorl 
debt  i4u)>ject  to  R<leiiiption(a8  in  a snlmioi'tgage)  has  lH«n  di-cidi 
l)C  nil  Ofsitjnnient  "jmrpftrtiug  in  Ije  by  way  of  ohargit  onlv.' 
therefore  not  H-ithin  the  Biili-sectkm  {mx  National  Provineial  tia 
England  v.  SutU,  G  Q.  B.  I).  fiaC) ;  and  though  there  can  nuw  I 
iloiibt  that  the  decision  is  n-runf;  (see  BuTHnion  v.  flail,  IS  Q.  1 
347  ;  Taitcred  v.  Delayoa,  dr.,  Co.,  23  Q.  B.  D.  23a  :  IJurht- 
V.  ]ioberl4mt.  [1898]  1  Q.  11.  TfO  ;  Cnwfort  v.  IlelU,  (18SJ]  1  ( 
737)  it  has  been  tliuu);ht  Ix-<t  Co  I'i'tniii  llje  power  in  thi»  Prei'eJ 
(a)  See  lapra,  p.  321,  ii.  {}.). 
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pecasioned  by  delay  or  omission  so  to  do,  or  otherwise,     Puecedbnt 

Id  relation  to  such  security,  nor  shall  this  present  security       ' * 

|e  prejudiced  or  affected  by  such  delay  or  omission,  [And  submoktoagk. 

^  W  HEREBY  FURTHER   DECLARED,  that   the   Submortgagee    Trusts  of 

iiall,  out  of  any  monies  to  be  received  by  him  in  or  recei^  under 
Lwards  satisfaction  of  the  said  mortgage  debt  of  £1,000  original^  ^ 

I,.  ,,  *i      security  («). 

Ind  mterest,  whether  upon  sale  under  the  power  of  sale 
tained  in  the  hereinbefore  recited   indenture  (b)  or 
ler  the  statutory  power  in  that  behalf  or  otherwise,  in 
first  place  pa}'^  the  expenses  incurred  in  obtaining 
lyment  thereof  or  otherwise  in  relation  to  the  premises ; 
in  the  next  place  apply  such  monies  in  or  towards 
dsfaction  of  the  monies  for  the  time  being  owing  on 
security  of  these  presents,  and  then  pay  the  surplus 
any)  of  the  monies  so  received  unto  the  submortgagor] 
lorfffagee^s  indemnitt/  clause,  supra,  p.  227.     Interpre- 
^on  clause,  p.  221,  substitiUvig  "  sub-mortgagor " /or 
•mortgagor  "  and  "  sub-mortgagee  '*  for  *'  mortgagee."] 

WITNESS,  &C.   (c). 


LXXVII. 

^SgPER  Oja  MORTGAOE  of  FREEHOLDS    hlj   INDEPENDENT 

«■  Supplemental  Deed,  the  Mortgagor  not  being  a 
Pabty. 

[S  INDENTURE,  made,  &c.,  BEnvEEN  A.,  of,  &c. 
iinafter  called  the  transferor  (d) )  [mortgagee],  of  the 

(<)  This  clause  may  pro1)ably  be  omitted  with  safety.     See  the 
IT.  Act  1881,  sect.  22  (App.  IV.,  infra). 
(*)  See  tupra,  p.  321,  n.  (a). 

(e)  Notice  of  this  submortgage  must  be  given  to  the  original 
>r  to  prevent  the  submortgagee  from  being  pi'ejudiced  by 
^ings  between  the  original  mortgagor  and  mortgagee.     See 
I's  Prec  Conv.,  vol.  ii.  pt  ii.  4th  e<1.  p.  138  ;  Cavenduh  v. 
84  Bea.  163  ;  Withingtwi  v.   Tate,  L.  R.  4  Ch.  288 ;  and 
ftAei't  Oaim,  16  Ch.  D.  178. 

«  Or**  mortgagee." 

21—2 
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TllANSFER   IIT 

IN1)KPRNJ>EN'T 

DEED. 

Parties. 
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—that 
priadpal  and 

— atagnmaeat 
for  triiiiBfer. 
Witnesieth. 


one  part,  and  B.,  of,  &c.  [trani/eree]  (hereiimtter  C8 
the  transferee),  ol  the  other  part.  Whereas,  ic.  [n 
of  the  mortgage,  vt  tmpi-a.  p.  320,  pnttinii  "  traiiateroi 

Mid  A,  (a)].     Amd  whereas  the  said  sum  of  t , 

£ for  interest   thereon   from  the day  of 

last,  IB  now  owing  to  the  transferor  on  tlie  snid  sect 
And  whereas  the  tnmsteree  has  agreed  to  pay  ti 

transferor   the  said  suras  of  £- and ,  m 

together  the  sum  of  f ,  upon  having  such  trans 

the  said  mortgage  debt  and  of  the  securities  for  the  : 
as  is  hereinafter  contained.  Now  this  indentubb 
MESSETB,  that,  in  pursuance  of  the  said  agreement 

in  consideration  of  i: ■  this  day  paid  to  the  tran 

by  the  transferee  {llie  receipt  whereof  the  transferoi 
hereby  acknowledge  i ,  he  the  transferor,  as  siobtgagi 
doth  hereby  assign  unto  the  transferee,  hia  exec 
administrators  and  iissir^s,   all  that  the  said  si 

[the  principal]  now  owing  to  the  transferor  c 

security  aforesaid,  and  all  interest  dueand  to  accrue  d 
the  same,  and  the  full  Irenefit  of  and  right  to  enfon 

(a)  If  tlie  traiufei-  l»-  l.y  aiiiiplriiienliil  detil,  »nb«tt[ute  I 
recital  a  reference  to  llic  nuii-tnagf,  time  :— 
"  these  presents  an'  supplemental  to  an  indenture 
inafter  referred  to  as  the  principal  indenture)  datt 

day  of ,  IH — ,  and  expressed  to  he  made  Ix 

[partieg]  whereby  certain  liereditaments  situat*  at 
were  conveyed  to  the  transferor  by  way  of  mortga, 
securing  £ and  interest," 

The  words  "  hereinafter  referred  to  as  the  pri 
indenture,"  ore  com m. ml)-  ii.ned,  but  of  coutae  iLer  ate  not 
Miry,  and  if  they  are  oiiiiitt^d  thi^  indenture  woiili),  in  the  Kuh 
pailH  of  llie  draft,  be  lelcti'cii  to  in  tlie  ii^ual  w,iy  il-  "  th 
indenture  of  mort;^age,"  or  "the  said  indenture  ■ 
day  of ," 

(&)  The  ate  of  thesr  ivonlB  iniplies  a  eovenniit  against 
brances  on  the  part  of  tlie  inortgapee.  See  tlie  Conv,  Ac 
(Appendix  IV.,  ii^),  sect.  7  (1)  (F). 
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5186  all  covenants,  powers,  and  remedies  in  the  here-     Precedknt 

)re  recited  (a)  indenture   contained  or  by  statute         

I,  or  thereby  in  any  manner  given  or  created  for 
rering  and  compelling  payment  of  the  said  principal 
and  interest,  and  the  full  benefit  also  of  all  other 
des  for  the  same  {b)  to  hold  the  premises  unto  the 
Eeree,  his  executors,  administrators,  and  assigns 
Intely.  And  this  indenture  also  witnesseth,  that 
tber  pursuance  of  the  said  agieement,  and  for  the 
leration  aforesaid,  the  transferor,  as  mortgagee, 
hereby  grant  unto  the  transferee,  his  heirs,  and 
IK,  ALL  the  said  hereditaments  and  premises  by  the 

ibefore  recited  (a)  indenture expressed  to  be 

[or  "  released,"  ar  **  appointed,"  or  "  appointed 
[granted,"  t£e.,  as  the  case  may  be] ;  to  hold  the  last-  Habendum, 
ioned  premises  unto  and  to  the  use  of  the  trans- 
it his  heirs  and  assigns,  subject  to  the  equity  of 
option  subsisting  therein   under  the  hereinbefore 
{a)  indenture.     In  witness,  &c.  (c). 


TRANSFKR  BY 

INDORSRMENT 

DEED. 


Habendum. 


Witnesseth, 
secondly. 


Conveyance. 
Parcels. 


Lxxvni. 

tsFSR  by  Indorsement  of  a  Mortgage  of  Freeholds 
w  an  Appoiktubnt  of  New  Trustees),  the  Mort- 
>R  not  being  a  Party. 


Prbcedbnt 

lxxviii. 


TRANSFER  BT 
INDORSBMIMT. 


18  INDENTURE,  made,  &c.,  between  the  within-  Parties. 
A.  and  B.   [surviving  mortgagees]   (hereinafter 
the  transferors),  of  the  one  part,  and  D.,  of,  &c., 
[of,  Ac,  and  F.,  of,  &c.  [transferees]  (hereinafter  called 
I  transferees),  of  the  other  part.  Whereas  the  within- 

6.  died  on  the day  of ,  18 — .    And 

the  within-mentioned  sum  of  £ ,  together 

I)  Or "  principal." 

*  See  PL  321,  il  (c),  mipra. 
Notiee  of  this  transfer  should  be  given  to  the  mortgagor,  see 
i>tp.a23,  «ttpra. 


Recital  of 
death  of  one 
mortgagee ; 
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with  the  mterest  thereon  from  the 


day  of 


\i 


TBAN8FKU  BY 
INDOKSRMENT. 

that  mortgage 
debt  with 
interest 
remains  owing. 

and  belongs 
to  the 
transferees ; 

and  of 

agreement  for 
tniusfer. 

Witnesseth. 

Consideration. 

Assignment  of 
debt. 


Witnesseth, 
secondly. 


Conveyance. 
Parcels. 


is  now  owing  to  the  transferors  on  the  security  of 
within-written  indenture,  and  the  same  now  belongs 
equity  to  the  transferees,  on  a  joint  account,  and 
transferors  have  agreed  to  execute  such  transfer  of 
said  mortgage  debt,  and  interest,  and  the  securities 
the  same,  as  is   hereinafter  contained  (a).     Now 
INDENTURE  WITNESSETH,  that,  in  pursuauce  of  the 
agreement,  and  in  consideration  of  the  premises,  ii 
the  transferors,  as  mortgagees,  do,  and  each  of  the 
doth  hereby  assign  unto  the  transferees,  their  executoi 
administrators,  and  assigns,  all  that  principal  sum 

i' now  owing  on  the  security  of  the  within- writt 

indenture,  and  all  interest  due,  and  to  grow  due  then 
AND  the  benefit  of  all  securities  for  the  same  (&),  to  hoi 
the  premises  unto  the  transferees,  their  executors,  admii 
isti-ators,  and  assigns,  for  their  own  benefit.     And 
INDENTURE  ALSO  WITNESSETH,  that  in  further  pursuance 
the  said  ageement,  and  for  the  consideration  aforesak 
THEY  the  transferors,  as  mortgagees,  do,  and  each 
them  doth  hereby  grant  unto  the  transferees,  their  heil 
and  assigns,  all  the  hereditaments  and  premises  coi 
prised  in,  and  expressed  to  be  granted  [or  "  released,'* 
"appointed,"  or  "appointed  and  gi'anted,"  dc,  as 

(a)  This  form  of  recital  is  appropriate  when  it  is  not  desired 
disclose  the  nature  of  the  title  to  the  mortgage  money,  «.;/.,  vben 
mortgage  on  >vhich  trust  money  has  been  invested,  is  transferred 
an  appointment  of  new  trustees.     See  lie  Harman  and  Uxbridge 
Richnan»worth  Railway  Co,,  24  Ch.  D.  720  ;  Carritt  v.  Real  and  Pi 
sonal  Advance  Company ,  42  Ch.  D.  263,  in  which  it  seems  to  bH 
been  assumed    that  such  recitals  are  of  ordinary  occurrence 
documents  not  connected  with  mortgages.    A  form  of  transfer  of 
mortgage  to  trustees  in  contemplation  of  a  settlement,  framed  so 
to  render  the  concurrence  of  ih^  cestui  que  trusts  thereunder  unn* 
sary  in  future  dealings  with  the  mortgaged  property,  will  he  foi 
in  Precedent  CXV.,  infra.    See  also  the  Precedent  of  a  declaration  d 
trust  of  a  contributory  loan,  ivfra, 

(h)  See  supra f  p.  321,  n.  (c) ;  and  compare  the  form  of  assignmeBli 
suprttj  p.  324.  ' 
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le  may  he]  by  the  within-written  indenture ;  to  hold 
last-mentioned  premises  unto  and  to  the  use  of  the 
'erees,  their  heirs  and  assigns,  subject  to  the  equity 
emption  subsisting  therein  under  the  within- written 
tore  [on  payment  to  the  transferees,  or  the  survivors 
isumvor  of  them,  or  the  executors  or  administrators 
pnch  Borvivor,  their  or  his  assigns,  of  the  said  sum  of 
— ,  and  all  interest  due  and  to  accrue  due  thereon  (a)]. 
WITNESS,  &c.  (fc).    . 


PjiECKlJENT 
LXXVIII. 


TKAXSFKll  BY 
INDORSKMKKT. 


Habendum. 

To  use  of 
transferees ; 

subject  to 
subsistinji^ 
equity  of 
redemptiou. 


LXXIX. 

lixsFSB  (hy  Independent  or  Supplemental  Deed)  of 
m  Mortgage  of  Fbeeholds,  the  Equity  of  Bedemption 
hcing  been  incumbered,  and  the  Owner  being  a  Party 

Covenanting  for  ^Payment  of  the  Mortgage  Debt 

Interest  (r). 


PUKCEDKX  r 

LXXIX. 


TUAKSFElt 

"WITH 

COVP.XAXT  FOR 

PAYMENT   BY 

MOKTGAGOll. 


Recital  of 
raortgnge ; 


[8  INDENTURE,  made,  &c.,  between  A.,  of,  &c.  Parties. 

igagte]  (hereinafter  called  the  transferor),  of  the  first 

B.,  of,  &c.  [owner  of  equity  of  redemption],  of  the 

>nd  part,  and  D.  of,  &c.,  and  E.  of,  &e.  [transferees] 

iinafter  called  the  transferees),  of  the  third  part : 

J,  by  an  indenture  dated  the day  of , 

eipressed  to  be  made  between  M.  [original  mart- 

"■],  of  the  one  part,  and  N.  [oiiginal  mortgagee],  of 

other  part,  the  said  M.  granted  the  several  messuages, 

I,  lands,  tenements^  and  hereditaments,  commonly 

the estate,  situate  in  the  parish  of ,  in 

coQRty  of ,  and  containing  together  by  estimation 

;{«!  See  p.  330,  infra,  n.  (6). 

9)  Notice  of  this  transfer  should  be  given  to  the  mortgagor  ;  see 

|Witp.323,fii|wa. 

I  v)  Tbexe  is  no  substantial  reason  why  the  present  fonu  should 

•  be  adopted,  where  the  ecjuity  of  redemption   has  not    been 

Pnuttbeied,  bat  in  that  case  it  is  more  usual  to  frame  the  transfer 

itiw  tann  of  Precedent  LXXX. 


LXXIX. 


MORTQAGKS. 

I'BBCEVENT     {moFe  OF  less),  all  which  said  premises  were  mon 

particularly  descrihed  in  the  sclitdule  thereunto  annesed 

unto  and  to  the  use  of  the  said  N.,  his  heirs  and  assigns 

;  subject  to  a  proviso  for  redeiujition  on  payment  by  thi 

said  M.,  his  heirs,  executors,  administrators,  or  asaignB,t 

"  '  ^   the  said  N.,  his  executors,  ftdniinistrators,  or  assigns,  a 

the  sum  of  £ with  interest  m  the  rate  of pe 

— iif ttansfen.  Cent,  per  annum,  on  the  day  tluireiii  mentioned:  As 
WHEBEA8  after  a  mesne  transfer  [divers  mesne  transfer 
and  acts  in  the  law],  ultimately  hy  virtue  of  an  indentur 
dated,  &c,,  and  expressed  to  be  made  between  [partio 

the  said  mortgage  debt  of  £ iindthe  interest  thereoi 

and  the  securities  for  the  same  (n )  were  transferred  to  an 

{a}  Add  if  appropriate  "other  lliiiii  and  except  certai 

hereditaments  which  had  been  leieased  and  disposed i 

as  in  the  same  indenture  is  mentioned,'"     If  the  deeii  I 

supple  mental,  substitute  for  the  prei'eiliii<j  recitui*  the  fullowing  :- 

Supplemental         "  Whereas  these  presents  arc  supplemental  to  the  fo 

traaSc^Xd     losing  indentures  (that  is  to  say)  (1)  an  indenture  dafe 

Mttlement,  and  the day  of ,  and  expressed  to  be  made  betwet 

aJurnnee!^       [parties],  being  a  mortgage  of  the  estate  iu  tl 

county  of for  securing  ^ and  interest ;  (2)  i 

indenture  dated  the daj'  of ,  and  expressed 

be  made  between  [parties],  bein<;  a  transfer  of  the  sa 
mortgage  debt  and  interest,   and  the  securities  for  t 

same  ;  (3)  an  indenture  dated  the day  of ,  a 

expressed  to  be  made  between  [  partii'n],  l)eing  a  transi 
of  the  said  mortgage  debt  and  interest,  and  the  securit 
for  the  same  [except  certain  liureditaments  which  h 
been  released  and  disposed  of  as  therein  mentioned];  i 

an  indenture  dated  the cIhv  of ,  and  expresf 

to  be  made  between  [partiee],  being  a  family  settlems 
of  the  said  estate  and  other  projterty  ;  and  (5)  an  ind< 

ture  of  disentailing  assurance,   dated  the  day 

,  and  expressed  to  be  made  between  the  said  B. 

the  one  part  and  X.  of  the  other  jiart." 
If  Nos.  (4)  and  (5)  ore  mentioiiL-d  (which  as  a  funeral  rule  ii 
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€came  vested  in  the  transferoi*.  And  whereas  the  said 
t.  is  now  absolutely  entitled  to  the  fee  simple  of  the 
TemiBes  comprised  in  the  said  indenture  of  mortgage  (a) 
ubject  to  the  mortgage  made  thereby,  and  subject  to 
Everal  BuhsequoDt  incumbrances.  And  whereas  the 
aid  snm  of  £ —  is  owing  to  the  transferor,  on  the 
Bcmity  of  the  said  indenture  of  mortgage,  but  all  interest 
]r  the  same  has  been  paid  down  to  the  date  of  these 
resents :  And  whereas  the  transferees  have  agreed,  at 
he  request  of  the  said  B.,  to  pay  to  the  transferor  the 

um  of  £ upon  having  such  transfer  as  is  hereinafter 

ontained  of  the  said  mortgage  debt  of  £ and  interest 

nd  the  securities  for  tlie  same,  and  upon  having  the 
epayment  of  the  same  with  interest  after  the  rate  here- 
oafter  mentioned,  further  secured  in  manner  hereinafter 
ppeoring:  Now  this  indenture  witnesseth,  that,  in 
ursqance  of  the  said  agreement  and  in  consideration  of 

t to  the  transferor  this  day  paid  by  the  transferees 

at  of  monies  belonging  to  them  on  a  joint  account  at  the 
eqnest  of  the  said  B.  (the  receipt  whereof  the  transferor 
oth  hereby  acknowledge).  He  the  transferor,  as  uobt- 
AOEK,  at  the  request  of  the  said  B.,  doth  hereby  assign 
into  the  transferees,  their  executors,  administrators,  and 

saigns.  All  that  the  said  principal  sum  of  £ so 

wing  to  the  transferor  on  the  aforesaid  security  as  is 
lereinbefore  mentioned,  and  the  interest  henceforth  to 
■ecome  due  for  the  same,  and  the  full  benefit  of  the  power 
<i  sale  in  the  said  indenture  of  mortgage  contained  [by 
tatnte  implied],  and  of  all  other  powers,  remedies,  and 
•e  regBrded  w  nnnectjuuy  and  nmdesirable),  an  acknowledgment 
nA  nndertakiDg  by  B.  foi  their  production  should  be  inserted  at 
he  end  of  the  draft,  and  the  next  following  leciUl  should  be 
emitted.  It  will  be  observed  that  little  (if  anything)  ie  gained 
n  a  deed    of   this   description    by  adopting    the   supplemental 

(a)  Add  if  appropriate  "  other  than  and  except  the  said 
lereditaments  which  have  been  released  and  disposed  of 
ta  aforesaid." 


— of  deirolu- 
tipu  of  equitj 
uf  redemptiaii ; 

—that 

principal  sum 
i-emaina  owing, 
but  all  interest 
Uus  been  paid; 
of  agreement 


Witnesutb. 
Consideration. 


n«ceipt. 
AsaignmcDt  of 
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Precedent 
LXXIX. 


TRAN8FKU 

WITH 

COVEXANT  FOR 

PAYMENT  BY 

MORTOAOOB. 

Habendum ; 
— to  trans- 

IcTGcS. 

Witnofiseth, 
secondly, 
(hunt. ' 

Parcels. 


Habendum ; 

— ^to  trans- 
ferees; 

— subject  to 
equity  of 
redemption. 


Covenants  by 
owner  for 
payment  of 
mortgage  debt 
aud  interest  to 
the  transferees. 


securities  for  recovering  and  compelling  payment  of  or 
otherwise  securing  the  same,  To  hold  the  premises  unto 
the  transferees,  their  executors,  administrators,and  assigns, 
for  their  own  benefit:  And  this  indenture  also  wit- 
NESSETH,  that,  in  further  pursuance  of  the  said  agreement, 
and  for  the  consideration  aforesaid.  He  the  transferor,  as 
MORTGAGEE,  at  the  roquest  of  the  said  B.,  doth  hereby 
grant  unto  the  transferees,  their  heirs  and  assigns  :  All 
and  singular  the  messuages,  faims,  lands,  tenements, 
and  hereditaments,  and  premises  in  the  said  indenture 
of  mortgage  comprised  or  expressed  to  be  thereby 
granted  (a)  and  all  other  hereditaments  (if  any)  which 
now,  by  virtue  of  any  award,  inclosure,  or  otherwise,  are 
vested  in  the  transferor,  subject  to  redemption,  by  virtue 
of  the  said  indenture  of  mortgage.  To  hold  the  last-men- 
tioned premises  unto  and  To  the  use  of  the  transferees^ 
their  heirs  and  assigns.  Subject  to  such  right  or  equity 
of  redemption  as  the  same  premises  are  now  subject  to 
by  virtue  'of  the  said  indenture  of  mortgage  [on  payment 
to  the  transferees  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns, 

of  the  said  sum  of  £ ,  and  the  interest  henceforth  to 

become  due  for  the  same  (fc)] :  And  the  said  B.  doth 
hereby  covenant  with  the  transferees  that  he  the  said  B., 
his  heirs,  executors  or  administrators,  will  pay  to  the 
transferees,  their  executors,  administrators,  or  assigns,  on 

the day  of next,  the  said  sum  of  £ ,  with 

interest  for  the  same  in  the  meantime  at  the  rate  of  £ 


(rr)  Add  if  appropiiate  ''other  than  and  except  the  said 
hereditaments  which  have  been  released  and  disposed 
of  as  aforesaid,  and  also  (by  way  of  further  grant  and 
not  of  exception)." 

It  is  sometimes  convenient  to  add  a  schedule  of  the  relea>ed 
hereditaments,  and  to  refer  to  such  schedule  at  this  point.  Bat  in 
the  present  case  the  last  transfer  (which  would  be  delirered  to  the 
transferees)  is  supposed  to  indicate  them  sufficiently. 

{h)  These  words  are  unnecessary,  but  occasionally  convenient 
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per  cent,  per  annum  :  And  if  the  said  sum  of  iL or 

any  part  thereof  shall  remain  unpaid  after  that  day,  will, 
00  long  as  the  same  sum  or  any  part  thereof  shall  remain 
unpaid,  pay  to  the  transferees,  their  executors,  adminis- 
trators or  assigns,  interest  for  the  sum  so  remaining 

unpaid  by  equal  half-yearly  payments  on  the day 

of ,  and  the day  of (a).    In  witness,  &c. 


PllKCKDKNT 

LXXIX. 


TRANSFER 

WITH 

COVENANT  POR 

PAYMENT  BY 

MORTOAGOU. 


LXXX. 

Traksfeb  of  a  Mortgage  o/*  Freeholds  hy  the  Executors 
and  Devisees  of  the  Mortgagee,  the  Equity  of  Bedemp- 
nos  NOT  having  been  Incumbered.  Variations  ivhere 
the  Mortgagor  receives  a  further  Advance  (b). 

This  INDENTUEE,  made,  &c.,  between  A.,  of,  &c., 
tod  B.,  of,  &c.  [executors  and  devisees  (c)  of  vwrtgagee],  of 
tiie  first  part,  C,  of,  &c.  [viortfjagor]  (hereinafter  called 
the  mortgagor),  of  the  second  part,  and  D.,  of,  &c.  [trans- 
jeree]  (hereinafter  called  the  mortgagee),  of  the  third  part. 
Whebeas,  &c.  [recital  of  the  mortgage,  ut  supra,  p.  133, 
ffitting  "  mortgagor  "  for  B.,  and  the  name  of  the  original 
mortgagee  for  AJ]     And  whereas  the  said  [original  mort- 

Sftgee]  duly  executed  his  will,  dated  the day  of , 

tod  thereby  [devised  all  estates  vested  in  him  upon  mort- 
gage to  the  said  A.  and  B.,  their  heirs  and  assigns,  and] 
/appointed  the  said  A.  and  B.  executors  of  his  said  will  (^0- 

(«)  If  thought  fit  the  repreijentatives  of  the  transferees  may  be 
{^Bitted  throughout,  an  interpretation  clause  being  added  as  to  them. 

[h)  Compare  Precedent  LXXIX.,  which,  as  there  noticed,  may  be 
Bari  iiiatead  of  this  form,  unless  the  mortgagor  receives  a  further 
•iTmce. 

(c)  See  notes  to  Prece  dent  XII.,  supra,  p.  138. 

[i)  If  the  death  of  the  mortgagee  happened  after  the  31st  December, 
IbSl,  the  transfer  will  be  by  the  executors  alone,  and  the  refei-euce  to 
tkedevitie  of  mortgage  estates  will  be  omitted.  See  sect.  30  of  the 
CoBT.  Act,  1881  (Appendix  IV..  infra). 


Pkkcedknt 
LXXX. 


T&ANSFEll 
WITH  OR  WITH- 
OUT rUKTHKR 
ADVANCE  TO 
MORTOAGOU. 
FRKRHOLDS. 

Parties. 


Kecital  of 
mortgage ; 

— of  the  will 
of  the  mort- 
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niANRFER 
WITH  OR  WITH- 
OUT FirUTHKR 
ADVANCB  TO 
MOllTGAOOU. 
KREKHOLDB. 

— of  his  death 
and  probate  of 
his  will ; 

— that  mort- 
gage money  is 
still  due ; 

— of  agreement 
for  transfer 
and  further 
advance. 


Pttiu  KDKNT     And  whereas  the  said  [oriqinal  viortnaqee']  died  without 
'11!  '       having  revoked  or  altered  his  said  will,  and  the  same  was 

proved  by  the  said  A.  and  B.  in  the Begistry  (a)  on 

the day  of  .     And  whereas  the  said  sum  of 

£ is  now  owing  to  the  said  A.  and  B.  on  the  said 

security,  but  all  interest  thereon  has  been  paid  down  to 
the  date  of  these  presents.  And  whereas-  the  mortgagee 
has  agreed  to  pay  to  the  said  A.  and  B.  the  said  sum  of 

.£ [and  to  lend  the  mortgagor  the  further  sum  of 

M ]  upon  having  such  transfer  of  the  said  mortgage 

debt  and  interest,  and  of  the  securities  for  the  same,  as 
hereinafter  contained,  and  upon  having  the  repayment  of 

the  said  sum  of  [sums  of  £ and]  £ with  interest, 

as  {b)  hereinafter  mentioned  [secured  and]  further  secured 

Witueaseth.       [respectively]  in  manner  hereinafter  appearing.     Now 

THIS  indenture  WITNESSETH  that,  in  pursuance  of  the 

Consideration,    said  agreement,  and  in  consideration  of  the  sum  of  £ 

[original  debt]  to  the  said  A.  and  B.  this  day  paid  by  the 

Receipt.  mortgagee  (the  receipt  whereof  the  said  A.  and  B.  Jo 

hereby  acknowledge)  [and  of  the  sum  of  £ to  the 

mortgagor  this  day  paid  by  the  mortgagee  (the  payment 

and  receipt  respectively  of  which  sums  of  £ and 

£ ,  making  together  the  sum  of  £ ,  the  mortgagor 

doth  hereby  acknowledge)],  they  the  said  A.  and  B.  as 
MORTGAGEES  do,  and  each  of  them  doth,  hereby  assign 

unto  the  mortgagee,  all  that  the  said  sum  of  £ [the 

original  debt]  now  owing  to  the  said  A.  and  B.  on  the 
security  aforesaid,  and  all  interest  to  accrue  due  in  respect 
thereof,  and  the  benefit  of  all  securities  for  the  same,  to 
hold  the  premises  unto  the  mortgagee  absolutely.  And 
this  indenture  also  WITNESSETH,  that,  in  further  pur- 
suance of  the  said  agreement,  and  for  the  considerations 
aforesaid,  the  said  A.  and  B.,  as  mortgagees,  by  the  du^ec- 

''(()  See  supray  p.  139,  ii.  (c). 

^b)  Say,  if  so  intended,  **  at  the  reduced  rate  "  or  **  at  the 

rate  and  reducible."  In  the  latter  case  a  proviso  for  redaction 
would  be  inserted  as  on  p.  245,  supra. 


Transfer  of 
mortgage  deht. 


Habendum. 

Witnesseth, 
secondly. 
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tion  of  the  mortp^agor,  do  and  each  of  them  doth,  hereby 
grant,  and  he  the  mortgagor,  as  beneficial  owner,  doth 
hereby  grant  and  confirm,  unto  the  mortgagee,  his  heirs 
and  assigns  [parcels,  pp.  128, 126,  Sec],  to  hold  the  last- 
mentioned  premises  unto  and  to  the  use  of  the  mort- 
gagee, his  heks  and  assigns,  discharged  from  all  equity 

of  redemption  under  the  said  indenture  of  the day 

of [the  original  mortgage].    Provided  always  that  if 

the  mortgagor  shall  pay  to  the  mortgagee  the  sum  of 

i' [(being  the  aggregate  of  the  said  sums  of  £ 

and  £ )],  with  interest  for  the  same  in  the  meantime 

at  the  rate  of  £ per  cent,  per  annum  on  the  

day  of next,  then  the  mortgagee  will  at  any  time 

thereafter  upon  the  request  and  at  the  cost  of  the  mort- 
gagor, reconvey  the  said  premises  hereinbefore  granted 
unto  the  mortgagor,  his  heirs  or  assigns,  or  as  he  or  they 
shall  direct.  [Covenant  by  mortgagor  with  transferee  for 
jMipnent  of  principal  and  interest,  and  of  interest  after 
default,  ut  supra,  p.  226.  Mortgagee's  indemnity  clause, 
snpra^  p.  227,  Interpretation  clause,  supi-a,  j).  221]  (a). 
Ix  witness,  &c. 

THE  SCHEDULE  above  refened  to. 


Pkeckdent 
LXXX. 

TIlAXHyER 
"XnTH  OR  WITH- 
OUT FURTHER 
ADVANCE  TO 
MORTOAOOR. 
FREEHOLDS. 


Conveyance 

Habendum. 

ProTiso  for 
redemption. 


LXXXI. 

Transfer  of  a  Mortgage  of  Freeholds  and  Leaseholds 
by  Indorsement,  the  Mortgagor  being  a  party.  Part 
of  the  Debt  having  been  paid  off.  Copyholds  originally 
comprised  in  the  Mortgage  are  discharged  therefrom  (fc). 

This  INDENTUEE,  made  the day  of ,  18—, 

between  the  within-named  B.  [original  mortgagee]  (herein- 

(n)  In  Precedent  XLYII.,  mpra,  will  be  found  some  other  clauses, 
the  inaertion  of  which  might  be  desirable. 

(//•  The  mortgage  to  the  transfer  of  which  this  Precedent  relates  is 
that  given  in  Precedent  LVII.,  svjyra,  p.  252. 


PRBCKDKNT 

LXXXI. 


TKAN8FKK  BY 

INDOKSKMKNT^ 

MORTOAOOK 

BRING  A 

PARTY. 

FRBEHOLDS 

AXD 
LRAKKIIOLDA. 

Parties. 
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TKAXSFKU  BY 

IXDOUSKilKNT, 

MOllTGAGOR 

IIKINO    A 

PAUTY. 

FKKKHOLDS 

AND 

LKAKKHOLDH. 

Recital  of 
tiurrencler  of 
ropy  holds. 

Recital  that  all 
interest  and 
part  of  the 
))rincipal  has 
been  paid. 


1 


Of  agreement 
for  transfer 
except  as  to 
<'opTnolds 


rjiKCKDKXT     after  called  the  transferor),  of  the  first  part,  the  within- 

" 1  "      named  A.  [mortgagor]  (hereinafter  called  the  mortgagor), 

of  the  second  part,  and  C,  of,  &c.  [transferee]  (hereinaftes 
called  the  mortgagee),  of  the  third  part.     Wherbas,  on 

the  day  of  ,  the  within-mentioned  copyhoU 

hereditaments,  held  of  the  manor  of ,  were  in  pur^ 

suance  of  the  covenant  for  that  pm*pose  in  the  within* 
written  indenture  contained,  surrendered  into  the  haiuU 
of  the  lord  of  the  said  manor,  subject  to  a  condition  fori 
making  void  the  surrender  corresponding  to  the  provio* 
for  redemption  in  the  within-written  indenture  contained.! 
And  whereas  all  interest  for  the  within-mentioned  mm 

of  M has  been  paid  down  to  the  date  of  these  presents,] 

and  the  sum  of  £ has  been  paid  by  the  mortgagors 

the  transferor,  in  part  discharge  of  the  said  sum  of  £— 

so  that  £ only  remains  owing  to  the  transferor  on 

the  security  of  the  within-written  indenture.  And 
WHEREAS  the  mortgagee  has,  at  the  request  of  the  mort- 
gagor, agreed  to  pay  to  the  transferor  the  sum  of  £- 
[the  reduced  debt],  upon  having  such  transfer  as  is  herein- 
after contained  of  the  said  mortgage  debt  of  £- 
remaining  owing  on  the  security  of  the  within-written 
indenture,  and  the  securities  for  the  same  except  the  said 
copyhold  hereditaments,  as  to  which  it  is  intended  that 
satisfaction  shall  be  entered  upon  the  conditional  surrender 
thereof,  to  the  intent  that  the  same  premises  mav  be 
wholly  discharged  from  all  monies  intended  to  be  secured 
by  the  within-written  indentm*e.  Now  this  indentcri 
WITNESSETH,  that,  in  pursuance  of  the  said  agreement, 

ronsidenjtion.  and  in  Consideration  of  £ ,  at  the  request  of  the  mort- 
gagor, this  day  paid  to  the  transferor  by  the  mortgagee 
(the  receipt  whereof  the  transferor  doth  hereby  acknow- 

Assi^niment  of    ledge),  HE  the  transferor  as  mortgagee  doth  hereby  assign 

unto  the  mortgagee,  all  that  the  said  principal  sum 

of  £ [the  redu<;ed  di^bt]y  now  remaining  owing  to  the 

transferor  on  the  security  of  the  within-written  indenture 
as  aforesaid,  and  the  interest  henceforth  to  grow  due  for 


Witnesjieth . 


mortgnge  debt. 
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the  same,  and  the  benefit  of  all  securities  for  the  same,     ruKCEDENT 

TO  HOLD  the  premises  unto  the  mortgagee,  his  executors,         1 

jidministrators,  and  assigns.     And  this  indenture  also    tuansker  m 
AviTNBSSETH,  that,  m  pursuance  of  the  said  agreement,  and    .moutgagou 
for  the  consideration  aforesaid,   he   the  transferor,  as      "^J^!!,/ 
3I0BTGAGEB,  at  the  request  of  the  mortgagor,  doth  hereby     frbeholdh 
grant,  and  he  the  mortgagor  as  beneficial  owner,  doth    lrasbholds. 
hereby  grant  and  confirm  unto  the  mortgagee,  his  heirs  witnessetlT 
and  assigns,  all  the  hereditaments  and  premises  by  the  secondly. 
irithin-written  indenture  expressed  to  be  granted,  to  hold  ConTevance  of 
the  last-mentioned  premises  unto  and  to  the  use  of  the  parcels, 
mortgagee,  his  heirs  and  assigns,  discharged  from  all  Habendum, 
right  or  equity  of  redemption  under  the  within-written 
indenture.     And  this  indenture  also  witnesseth,  that  Witnesseth, 
in  further  pursuance  of  the  said  agreement,  and  for  the  *  '    >• 
consideration  aforesaid,  he  the  transferor  as  mortgagee, 
and  at  the  request  of  the  mortgagor,  doth  hereby  assign, 
and  he  the  mortgagor,  as  beneficial  owner,  doth  hereby  Asaignmeiit  of 
demise  and  confirm  unto  the  mortgagee  all  the  heredita-  j^els.^ 
ments  and   premises   by    the   within-written   indenture 
expressed  to  be  demised,  to  hold  the  said  premises  unto  Habendum. 
the  mortgagee,  henceforth  for  the  residue  now  to  come  of 

the  within-mentioned  term  of years,  except  the  last 

day  thereof,  discharged  from  all  right  or  equity  of 
redemption  imder  the  within-written  indenture.  [Proviso 
Jor  redf.mption  on  payment  of  the  vechived  debt,  supra, 
jx  250.  Declaration  of  trust  of  last  day  and  power  of 
uttorney^  p.  242.  Covenant  by  mortyayor  for  payment  of 
the  reduced  debt,  and  interest,  and  of  Interest  after  default, 
*Hpra,  p,  226.  Trusts  of  surplus  sale  monies,  supra,  p.  251, 
aud  see  p.  251,  n.  (6).  Proviso  as  to  leasing  powers,  supra, 
p.  227,  OTy  if  the  original  mortgage  was  befoi'e  1st  January, 
1882,  and  it  is  desired  to  take  the  powers  given  by  sect.  18 
<tftke  Act  referred  to,  then  an  express  profvision  that  that 
sfxiim  shall  apply.]    In  witness,  Sec. 


Pbecedect     Transfer  of  a  Mortgage  of  Copyholiis  which  hare  am 
LXXXIl.  j^^j  BURRBNDEBB0,  (/w  MORTGAGOR  hariiig  died  inteitaU 

learinff  an  infant  heir  (a). 

This  INDENTURE.made  the day  o£ ■,  18- 

BETWEEN  B.,  of,  &c.  [mortgagee]  (hereinafter  called  thi 
transferor),  of  the  first  part,  D.,  of,  &,c.  [admininlraloTo 
A.,  the  nuyrtgagoi],  of  the  second  part,  and  C,  of.  Ac 
[trantferee]  (hereinafter  called  the  transferee),  of  thi 
third  part.     Whereas  by  an  indenture  dated  the  - — 

day  of ,  and  expressed  to  be  made  between  A.  of  tb' 

one  part,  and  the  transferor  of  the  other  part,  in  considecu 

tion  of  £ to  the  said  A.  paid  by  the  tranHteror,  tli 

said  A.  covenanted  with  the  transferor,  that  he  the  saii 
A.,  or  his  heirs,  and  all  other  necessaty  parlies,  if  an; 
would  forthwith  surrender  into  the  hands  of  the  loid  n 

the  manor  of ,  in   the  county  of  — — ,  accordim 

to  the  custom  thereof,  certain  lands  and  hereditament 
holden  of  the  said  manor,  therein  particularly  describwi 
to  the  use  of  the  transferor,  his  heu-a  and  assigns,  accord 
ing  to  the  custom  of  the  said  manor,  by  and  under  th 
accustomed  rents,  fines,  suits,  and  services,  and  subjei 
to  a  condition  for  making  void  the  said  surrender  on  pn.^ 

(a)  As  to  Mich  a  transfer,  see  a  note  to  Davidson's  Prec  Cant 
vol.  iL  pt.  ii.  4th  ed.  p.  793.  The  mortgage,  of  which  this  is  aa| 
posed  to  1>e  a  transfer,  im  Precedent  LI.  If  the  copyholds  In 
beeu  surrendered,  the  transfer  would  be  clleited  by  the  mortfpg 
being  odmitteil  and  surrendering  to  the  tronsft-rue.  Tlie  above  Pr 
cedent  eould  be  adapted  to  such  a  case  by  )<ub>tituting,  fiir  t) 
assignment  of  the  copyholds,  a  covenant  by  tlie  Iuortgi^;ee  to  nn 
render  the  same,  subject  to  the  subsisting  eipiity  uf  ivdeniption. 

A  transfer  of  a  mortage  of  copyhoUg,  lo  which  the  mortgnj,' 
is  a  party,  is  usually  effected  by  the  morlgngee  assigning  the  moi 
gage-debt,  and  the  mortgagor  conrenanting  lor  payment  of  princip 
and  interest,  and  surrender  of  the  copyliolds,  as  in  an  origin 
mortgage. 


MORTGAaEB. 


tat  by  the  said  A.,  his  heirs,  executors,  odministi-atorB,  or 
lignB,  onto  the  transferor,  his  executors,  adminietrators, 

assigns,   of  the  sum  of  £ [(/c  jrrindpat],   with 

ereBt  for  the  same  in  the  meantime  at  the  rate  of  £ — 

r  cent,  per  annum  on  the  said    ■   ■■  day  of then 

It.  And  in  the  same  indenture  were  also  contained 
lal  covenants  by  the  said  A.  for  payment  of  the  principal 
i  interest.  And  whereas  no  surrender  was  made  of 
i  said  hereditaments,  in  pursuance  of  the  hereinbefore 
ited  indenture:    And  whrreas  the  said  A.  died  on 

;  day  of  ,  intestate,  leaving  X.  Y.,  now  an 

ant  of  the  age  of years,  his  heir,  according  to  the 

stom  of  the  said  manor,  and   administration   to  his 

reonal  estate  was  on  the day  of granted  to 

i  said  D,,  out  of  the Registry  (o).    And  whebeas 

3  said  sum  of  £ is  now  owing  to  the  transferor  on 

3  said  security,  but  all  interest  thereon  has  been  paid 
irn  to  the  date  of  these  presents.  And  whereas  the 
lusferee  has,  at  the  request  of  the  said  D.,  agreed  to 

y  to  the  transferor  the  said  sum  of  £ ,  upon  having 

:h  transfer  as  is  hereinafter  contained  of  the  said  mort- 

ge  debt  of  £ ,  and  interest,  and  the  security  for  the 

me.  Now  this  indenturb  witkessetr  that  [assign- 
nt  of  mortgage  debt,  vl  Mupra,  p.  321,  omitting  the 
u:er  of  attorney].  And  this  indenture  also  wit- 
8B8TH  that  in  pursuance  of  the  said  agreement,  and  for 
3  consideration  aforesaid,  he  the  transferor,  as  uort- 
asB,  and  at  the  request  of  the  said  D.,  doth  hlrery 
iign  unto  the  transferee,  his  heirs  and  assigns,  the  said 
pyhold  lands,  hereditaments,  and  premises,  covenanted 

!«  surrendered  by  the  hereinbefore  recited  indenture, 
th  the  benefit  of  the  said  covenant  to  surrender,  and 
II  power  to  sue  thereon  in  the  name  or  names  of  the 
insferor,  or  his  heirs,  and  all  other  powers  necessary  for 
forcing  the  performance  thereof,  to  hold  the  said  last- 
entioned  premises  unto  the  transferee,  bis  heiis  and 

(a)Seep.  i.19.n.(r),«"j-r». 

D.c.P.  22 


emrendered ; 
— of  death  ol 
mortgagor 
leariDg  inrant 
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Pkecedknt 
LXXXIl. 


TRANSFER 
COPYHOLDR. 


assigns,  subject  to  the  equity  of  redemption  subsif 
therein  under  the  hereinbefore  recited  indenture,  on 
ment  to  the  transferee,  his  executors,  administrators, 

assigns  of  the  said  sum  of  £ ,  and  the  interest 

accrue  due  thereon.     In  witness,  <Sr<3. 


1*RECKI)EXT 
LXXXIII. 


STATUTORY 
TRANSFER. 


LXXXIII. 

Deed  of  Statutory  Transfer,  Mortgagor  not  joininff  U 

This  indenture,  made  by  way  of  statutory  trans 

of  mortgage  the day  of ,  1883,  between  M„ 

cV:c.,  of  the  one  part,  and  T.,  of,  &c.,  of  the  other 
supplemental  to  an  indenture  made  by  way  of  statu! 

mortgage  dated  the day  of  ,  1882,  and 

between,  &c.     Witnesseth  that  in  consideration  of 

sum  of  £ now  paid  to  M.  by  T.  being  the 

amount  of  £ mortgage  money  and  £ ini 

due  in  respect  of  the  said  mortgage,  of  which  sum 
hereby  acknowledges  the  receipt,  M.  as  mortgagee  h< 
conveys   and  transfers  to  T.  the  benefit  of   the 
mortgage.     In  witness,  &c. 


rRECRDENT 
I.XXXIV. 


STATUTORY 
TRANSFER. 


LXXXIV. 

Deed  of  Statutory  Transfer,  a  Covenantor  joining  (i^ 

This  INDENTUBE,  made  by  way  of  statutory  trani 

of  mortgage  the day  of ,  1883,  between  A., 

&c.,  of  the  first  part,  B.,  of,  &c.,  of  the  second  part, 
C,  of,  &c.,  of  the  third  part  supplemental  to  an  indent 

made  by  way  of  statutory  mortgage  dated  the 

of ,  1882,  and  made  between,  &c.     Witnesseth 

(a)  See  the  Conv.  Act,  1881  (App.  IV.,  infra),  ss.  26—29. 
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coDsiilei-fttion  of  the  sum  of  £ ,  now  pnid  to  A.  by 

beiiiR  the  mortgage  money  due  in  i-eepect  of  the  said 
irtgage,  no  interest  being  now  due  and  payable  thereon, 
which  sum  A.  hereby  acknowledges  the  receipt,  A.,  Afi 
EtTGAGEE,  with  the  concurrence  of  B.,  who  joins  herein 
covenantor,  hereby  conveys  and  transfers  to  C.  the 
lefit  of  the  said  mortgage.     In  witkers,  &c. 


Statitohy  Transfer  and  Statutory  JIortqaoe 

eombhird  {a). 

HIH  INDENTURE,  made  by  way  of  statutory  transfer 

mortgage  and   statutory  mortgage,  the  day  of 

— ,  1883,  BETWEEN  A.,  of,  &c.,  of  the  first  part,  B.,  of, 
.,  of  the  second  part,  and  C,  of,  <.Vc.,  of  the  third  part 
pplemental  to  an  indenture  made  by  way  of  statutory 

irtgage  dated  the  day  of  — i — ,  1H8'2,  and  made 

tween,  Ac.    Whereas  the  principal  sura  of  i* only 

nains  due  in  respect  of  the  said  mortgage  as  the 
)rtgage  money,  and  no  interest  is  now  due  and  pay- 
le  thereon.     And  whereas  B.  is  seised  in  fee  simple 

the  land  comprised  in  the  said  mortgage  subject  to 
at  moilgage.     Now  this  indentire  witnesseth,  that, 

consideration  of  the  sum  of  £ now  paid  to  A. 

C.  of  which  sum  A.  hereby  acknowledges  the  receipt, 
d  B.  hereby  acknowledges  the  payment  and   receipt 

aforesaid  (/)),  A.,  as  mortgagee,  liereby  conveys  and 
msfers  to  C.  the  benefit  of  the  said  mortgage.  And 
[IS   indenture    also  WITNESSETH,    that    for    the  same 

;o)  Se*  tht  Cunv,  Act,  1881  (Apji.  IV.,  infra),  w.  26—29. 

[b]  In  caw  of  riirther  advauce,  af  ter  "aforesaid"  iiiwrt  "and 

BO  in  consideration  of  the  further  sum  of  £ now 

lid  by  C.  to  B.,  of  which  sum  B.  hereby  acknowledges 

le  receipt." 

22—2 
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Parties 


Recital  of 
mortgage ; 

— death  of 
mortgagor 
intotate ; 

— ctf  state  of 
mortgage  debt, 

— nud  desire 
to  ]):iy  it  off. 


consideration,  A.,  as  mortgagee,  and  according  to 
estate  and  by  direction  of  B.,  hereby  conveys,  and  B., 
BENEFICIAL  OWNER,  hereby  conveys  and  confirms  to 
All  that,  &c.  (a).     To  hold  to  and  to  the  use  of  C. 

fee  simple  (^)  for  securing  payment  on  the day 

,  1882,   of  (c)  the  sum  of  £ as  the  moi 

money  with  interest  thereon  at  the  rate  of  [four] 
cent,  per  annum.     In  witness,  &c. 


LXXXVI. 

Reconveyance  by  Independent  Deed  (tf  Freeholds" 

MorUjaged  in  Fee. 

This  indenture,  made  the 


day  of 


II 


BETWEEN  A.,  of,  &c.  [mortgagee],  of  the  one  part,  and 
of,  fee,  [owner  of  equity  of  redemption],  of  t^he  other 
Whereas   [recite   mai'tgage,  ut   supra,  p.  133,  indicatii 
the   parcels    a^    at  p.  320].     And    whereas    the 

[mortgagor]  died  on  the day  of last,  intesi 

leaving  the  said  B.  his  heir-at-law.     And  whereas 

principal  sum  of  £ only  remains  owing  to  the 

A.  on  the  security  of  the  hereinbefore  recited  indenti 
all  interest  thereon  having  been  paid  down  to  the  date' 
these  presents,  and  the  said  B.  is  desirous  of  paying 

(a)  For  freehold  parcels,   see   pp.  123,  126,  &c.,  supra^  and 
leasehold,  pp.  177,  178,  n.  &c. 

(ft)  If  leasehold   omit  the  words  **  and  to  the  use  of,' 

insert  iiisteud  of  **  in  fee  simple  "  the  w(»rds  "  his  execu 
administrators,  and  assigns  for  the  residue  of  the 
term  of  except  the  last  day  thereof " ;  and  com] 

Precedents    LIII.    and    LIV.,    sujyra,    and     the     notes  to  tl 
Precedents. 

(r)  In  case  of  further  advance,  after  **of,*'  insert  "  the  8iU 

of  £ and  £ ,  making  together.*' 
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341 


3  said  sum  of  £ ,  and  of  having  such  reconveyance  Pbbcedkm 

is    hereinafter    contained.      Now    XHia    imdbnture         ' 

rNEssETH,  that,  in  consideration  of  the  premises  and  heconvev. 

£- this  day  paid  by  the  said  B.  to  the  said  A.  {tlie  —    " 

ieipt  whereof  the  said  A.  doth  hereby  acknowledge),  he      '««*«- 

. ,    ,  1     1     1         ;  .1        Consideration. 

3  said  A.,  AS  MORTOAOEE,  doth  hereby  grant  unto  the   n^^^  (^ 

d  B.,  his  heirs  and  assigns,  all  the  said  hereditaments  gibdi. 

d  premises    by  the  hereinbefore    recited    indenture  I'lirttis. 

ir<fssed   to  be  granted    as  aforesaid,  and  all  other 

reditaments,  if  any,  now  vested  in  the  said  A.,  subject 

redemption  by  virtue  of  the  same  indenture,  with  the 

purtenances,  to  hold  the  said  premises  unto  and  to  Unbtuduni. 

E  csE  of  the  said  B.,  his  heirs  and  assigns,  discharged  Dischai^ 


>iuis    under   the  hereinbefore   recited  indenture 

TSESS,  &C. 


In 


gnge  debt. 


Lxxxvir. 

Reconveyance  ly  Executors  of  a  Mortoaoee  (a), 

HIS  INDENTUEE,  made,  &c.,  between  A.,  of,  Ac, 
d  E.,  of,  Ac.  [cTecntors  of  the  mortgagee],  of  the  one 
rt,  and   C,  of,  &c.  [yiwHiiaffor],  of    the   other   part. 
HEBEAS,  &c.  [recital  of  the   viorlgcuje,  supra,  p.  340].  ^.^ 
•D  WHEREAS  tlie  Said   [viortf/apec]   duly   executed   his  Kecital  i>i 

U,  dated  the day  of ,  and  thereby  appointed  niortgage; 

e  said  A.  and  B.  executors  thereof  [but  did  not  thereby  j^th^md  mi- 
vise  the  legal  estate  (i)  in  the  said  hereditaments],  tiai  intesiacj 

of  moHgage*. 
;a)  This  n-couveyance  takes  effect  uik1«  aecl.  4  ot  the  Vuiulor 
d  Pnrchaser  Act,  1874  {App.  II.  infra),  if  the  mortfi(i{;ee  dkil 
t  Uter  thai)  Slat  Deceuher,  1881  ;  or  if  he  ilied  after  that  Utite, 
the  operation  of  sect.  30  of  the  Ceuv.  Att,  1881  (App.  IV. 
^)- 

{h)  The  former  statulory  power  does  not  appear  to  be  limiteil  to 
:  caie  where  the  mortgagee  dies  intestate  as  to  the  legal  estate, 
t  where  a  mortgagee  wlio  died  before  1st  Januac^',  1882,  hii:s 
I'ised  the  l^al  estate,  it  will  be  prudent  to  obtain  the  ci 
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and  prohnte  of 
his  will ; 

— of  mortage 
debt  being  due, 
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gagor's desire 
to  pay  it  off. 

Witnessetli. 

Conuideratiou. 

Receipt. 

Conveyance 
and  release. 


Puicels. 


Habendum. 


and  died  without  having  revoked  or  altered  his  said 
will,  and  the  same  was  proved  by  the  said  A.  and  B.  in 

the  Registry  (a)  on  the  day  of  .    Axd 

WHEREAS  the  said  sum  of  £ is  now  owing  to  the  said 

A.  and  B.  on  the  said  security,  but  all  interest  thereon 
has  been  paid  down  to  the  date  of  these  presents,  and  th« 

said  C.  is  desirous  of  paying  off  the  said  sum  of  £ , 

and  of  having  such  reconveyance  as  is  hereinafter  con- 
tained.     Now   THIS  INDENTURE   W^TNBSSETH,  that  in  C( 

sideration  of  all  interest  on  the  said  sum  of  £ hai 

been  paid  as  aforesaid,  and  of  the  sum  of  £ to  tl 

said  A.  and  B.  this  day  paid  by  the  said  C.  (the  receij 
whereof  the  said  A.  and  B.  hereby  acknowledge),  thi 
the  said  A.  and  B.  as  personal  representatives  of 
said  [mortgagee]  (jb)  [and  in  exercise  of  the  power  for 
purpose  given  to  them  as  such  representatives  by  t) 
Vendor  and  Purchaser  Act,  1874,  and  of  every  otb< 
power  enabling  them  on  this  behalf]  (c),  do  and  each 
them  doth  hereby  grant  [convey]  and  release,  mito  ll 
said  C,  his  heirs  and  assigns,  all  the  said  hereditament 
and  premises  by  the  hereinbefore  recited  indentnr* 
expressed  to  be  granted  as  aforesaid,  and  all  othe^ 
hereditaments,  if  any,  which  are  now  subject  to  redemp- 

L 

tion  by  virtue  of  the  same  indenture  [and  w^hich  tlief 
the  said  A.  and  B.  are  now  empowered  to  convey  as 
aforesaid]  (c),  to  hold  the  said  premises  unto  and  to 
THE  USE  of  the  said  C,  his  heirs  and  assigns,  discharged 

from  all  principal  monies  and  interest  secured  by,  and 

• 

of  the  devisee  in  the  reconveyance  unless  and  until  judiciflDypro* 
nounced  unneces.^n!T.     When  he  died  on  or  after  that  diite,  the 
devise  will   bi*   of   no   importance,  and   it  should  not   be   dthff 
negatived  or  referred  to. 
(a)  See  j).  139,  n.  (f),  HUjmi. 

(6)  Se»'  C(mv.  Act,  1881,  s.  7  (1)  (F)  (App.  IV.,  infra), 
(c)  The  words  in  square  brackets  will  be  omitted  if  the  mort- 
gagee died  after  31st  December,  1881,  and   tlie    reconveyance  » 
therefore  made  by  tlie  executors  as  taking  the  legal  e>tatt'  imder 
sect.  30  of  the  Conv.  Act,  1881. 


MORTGAGES. 

all  claims  under,  the  said  indenture  of  the 
of [the  mort{faf/e].     In  witness,  &c. 


day 


LXXXVIII. 

Deed  of  Statutory  Reconveyance  of  Mortgage  {a). 

This  INDENTUEE,  made  by  way  of  statutory  recon- 
veyance of  mortgage  the day  of ,  between  C, 

of,  &c.,  of  the  one  part,  and  B.,  of,  &c.,  of  the  other  part, 
supplemental  to  an  indenture  made  by  way  of  statutory 

transfer  of  mortgage,  dated  the day  of ,  and 

made  between,  &c.,  witnesseth,  that  in  consideration  of 
all  principal  money  and  interest  due  under  that  indenture 
ha\Tng  been  paid,  of  which  principal  and  interest  C. 
hereby  acknowledges  the  receipt,  C,  as  mortgagee,  hereby 
conveys  to  B.  all  the  lands  and  hereditaments  now  vested 
in  C.  under  the  said  indenture,  To  hold  to  and  to  the 
use  of  B.  in  fee  simple  (b),  discharged  from  all  principal 
money  and  interest  secured  by  and  from  all  claims  and 
demands  under  the  said  indenture. 
In  witness,  &c. 

(a)  See  the  Conv.  Act,  1881,  App.  IV.,  infra,  ss.  26—29. 

(b)  If  leasehold  omit  the  wokIs  "  and  to  the  USe  of,'*  and  the 

words  **  in  fee  simple." 
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Jtta^ts. 


LXXXIX. 

Agreement  for  a  Lease  (a). 

JjE  it  remembered,  that  A.,  of,  &c.  [intended  les$or]f 
hereby  agrees  to  let,  and  B.,  of,  &c.  [intend^  lessee],  to 

take  ALL  THAT,  &c.  [parcels],  for  years  from  tl» 

day  of ,  at  the  yearly  rent  of  £ ,  clear  of  aR 

existing  and  future  taxes,  rates,  and  outgoings  (6),  and  to 

be  payable  by  equal  half-yearly  payments  on  the day 

of  ,  and  the day  of ,  in  every  year,  thi 

first  of  such  payments  to  be  made  on  the day  ot 

next.   And  that  the  said  B.  shall  keep  the  premises, 

and  at  the  end  of  the  term  give  them  up  in  the  samft: 
order  and  repair  as  they  are  now  in,  and  shall  keep 
them  insured  against  loss  by  fire  in  a  sum  not  less  than 

i; ,  and,  when  required,  produce  the  policy  of  such 

insurance,  and   the  receipts  for  the  premiums  (r).    In 

WITNESS,  &c. 

(a)  See,  as  to  the  alterations  made  by  the  Act  8  &  9  Vict  c.  106, 
in  the  law  relative  to  leases  and  agreements  for  leases,  supra,  pp-  ^ 
et  seq.,  and  also  the  introduction  to  Davidson's  Prec.  Con  v.,  3rd  ed. 
vol.  V.  pt.  1 ;  and  see  as  to  leases  of  registered  land,  pp.  97, 98,«p'«i 
and  as  to  registration  of  leases^  p.  87,  supra.  The  agreements  for 
leases  here  gfven  must  be  signed  only,  not  sealed  and  deliTcred,  for 
otherwise  they  might  operate  as  leases.     (See  suprci,  pp.  7,  8.) 

(6)  As  to  what  outgoings  these  words  will  cover,  see  note  (i)  to 
Precedent  XCIIL,  infra,  p.  356. 

(c)  Any  further  stipulation  required  may  be  here  inserted  This 
form  should  only  be  adopted  in  very  simple  cases,  and  in  which  tbc 
saving  of  expense  is  a  great  object ;  for  ordinary  purposes  the  nex^ 
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AO&BBMBNT. 


Parties. 


xc. 

Agreement  for  a  Lease.  Precedent 

xc. 

An  agreement  made  this day  of ,  betweex 

A.,  of,  &c.  [intended  le$8(yi''\  .(hereinafter  called  the  land- 
lord), of  the  one  part,  and  B.,  of,  &c.  [intended  Zesscr] 
Khereinafter  called   the  tenant),  of   the  other  part,  as 
follows :  The  landlord  shall  let,  and  the  tenant  shall  take,  Agreement  to 

lALL  THAT,  &c.  [parceh],  for  the  term  of  years  from  ^^  a^cerS^ 

the day  of ,  at  the  yearly  rent  clear  of  all  existing  term  at  a 

I  and  future  taxes,  rates,  and  outgoings,  of  £ ,  to  be  ^®    "^  ^^   • 

!|ayable  by  four  equal  payments,  on  the day  of , 

[the day  of ,  the day  of ,  and  the 


^day  of in  every  year ;  the  first  of  such  payments  to 

I  be  made  on  the day  of  next.      The  landlord 

1^,  on  the  request  of  the  tenant,  execute  a  proper  lease 

Hi  the  premises  to  the  tenant,  for  the  term  and  at  the 

|i«nt  aforesaid,  to  be  payable  as  aforesaid.      The  said  That  the  lease 

!  lease  shall  contain  covenants  on  the  part  of  the  tenant,  certidn""**^'" 

lior  payment  of  the  said  net  yearly  rent  of  Si ,  on  the  covenants. 

days  and  in  manner  aforesaid;  And  for  payment  of  all 
|«xisidng  and  future  rates,  taxes,  and  outgoings  («) ;  And 
to  keep  the  said  premises  in  good  condition  and  complete 
i repair;  And  in  such  condition  and  repair  to  deliver  up 
the  same,  with  all  new  fixtures  and  other  additions,  to  the 
I  landlord,  at  the  expiration  or  other  sooner  determination, 
of  the  said  term ;  And  to  keep  the  said  messuage  and 
\  buildings  insured  against  damage  by  fire  in  a  sum  not  less 

tlwui ;   And  at  aU  times,  when  required,  to  produce 

Ae  policy  or  policies  of  such  insurance,  and  the  receipts 

ntcedent  shonld  be  used.  A  power  of  re-entry  on  breach  of 
coTeiumte  cannot  it  seems  be  claimed,  unless  expressly  provided  ; 
•«  Eo6/^num  v.  Crowe,  L.  R  10  Ch.  622  ;  Anderton  and  Milin^r« 
Cnfnd,  45  Ch.  D.  476;  Re  Lander  and  Jiaglei/s  Contract,  [18.92] 
«Ch.4L 
(^)  J5«  infra,  p.  356,  n.  (rf). 
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That  the  lease 
shall  contain 
a  proviw)  for 
re-en  trv ; 


— and  a  cove- 
nant for  quiet 
enjoyment. 


That  lesser 
shall  execute  u 
foimter])art. 

That  leaBO  ami 
counterpart 
shall  be 
prepared  by 
the  lessor's 
solicitor,  and 
the  expeiisi' 
Hjually 
divided. 

That  lesstio 
shall  mean- 
while hold  on 
tlie  terms  (»!' 
the  lease. 
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for  the  premiums  in  respect  of  the  same,  to  the  landlord; 
And  not  to  assign  or  underlet  the  said  premises  without 
licence  in  writing  from  the  landlord ;  And  not  to  cany 
on,  or  permit  to  be  carried  on,  upon  the  said  premises^ 
any  noisome  or  offensive  trade,  business,  or  occupation. 
The  said  lease  shall  also  contain  a  proviso  for  re-entry  by 
the  landlord,  on  non-payment  of  the  said  yearly  rent  of  \ 

£ ,  or  any  part  thereof,  for  twenty-one  days  next  after  . 

any  of  the  said  days  on  which  the  same,  or  any  part  , 
thereof,  shall  become  due,  and  whether  the  same  shall 
have  been  legally  demanded  or  not,  or  on  the  breach  of 
any  of  the  covenants  by  the  tenant  in  the  said  lease  to  be  . 
contained.     The  said  lease  shall  contain  a  covenant,  on  ! 

■ 

the  part  of  the  landlord,  that  the  tenant  may,  on  duej 
payment  of  the  said  yearly  rent  to  be  reserved  as  aforesaid, 
and  on  the  performance  and  observance  of  the  covenants., 
by  the  tenant  in  the  said  lease  to  be  contained,  quietly 
enjoy  the  premises  to  be  demised,  without  eviction  or 
disturbance  by  the  landlord,  or  any  person  claiming 
through  or  in  trust  for  him  {a).  The  tenant  shall  duly 
execute  and  deliver  to  the  landlord  a  counterpart  of  the 
said  lease.  The  said  lease  and  counterpart  shall  be  pre- 
pared by  the  solicitor  of  the  landlord,  and  the  expenses  of 
preparing  and  executing  this  agreement  and  the  said 
lease  and  counterpart,  and  all  other  incidental  expenses, : 
shall  be  paid  by  the  landlord  and  tenant  in  equal 
shares  (i/).  Until  the  execution  of  the  said  lease,  the! 
said  premises  shall  be  held  by  the  tenant,  at  the  rent 
aforesaid,  and  subject  to  the  covenants  and  conditions  to 
be  contained  in  the  said  lease  as  aforesaid,  so  far  as  the 

(a)  See  p.  358,  infra,  n.  (6). 

(b)  In  the  absence  of  special  stipulation,  a  lease  is  always  prepared 
by  the  solicitor  of  the  lessor,  and  at  the  expense  of  the  lessee. 
AVhere,  in  an  agreement  for  a  lease,  it  was  provided  that  the  lea* 
should  he  drawn,  i)repared,  and  executed  at  the  sole  expense  of  the 
lessor,  it  was  held  that,  in  an  action  by  the  lessee  on  the  agreement,  j 
it  was  not  necesstiry  to  aver  that  a  lease  was  tendei^d  to  the  lessor  ! 
for  execution.     {Price  v.  WiUianUy  1  M,  &  "W.  6.) 
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roles  of  law  will  permit  (a).     In  these  presents,  unless  i*hecei>knt 

Rieh  an  interpretation  is  inconsistent  with  the  context,  the  - — 1 

expression  the  landlord  hereinbefore  used  shall  include  ^f'^^K^MENT^ 

his  heirs  and  assigns  (6),  and  the  expression  the  tenant  luterpretatiou 
hereinbefore  used  shall  include  his  executors,  admini- 
strators, or  assigns.     In  witness,  &c.  (c). 


XCI. 

Agrbemknt  for  a  Tenancy  from  Year  to  Year.  Prkcrdknt 

ttN  AGREEMENT,  made  the day  of ,  18—,  agh^knt 

terwEEN  A.,  of,  &c.  (hereinafter  called  the  landlord),  of  from^kau  tO 

(beonepart,  and  B.,  of,  &c.  (hereinafter  called  the  tenant),  ^''•'^»^- 

rf  the  other  part.     The  landlord  will,  on  the  request  Parties. 

uid  at  the  cost  of  the  tenant,  grant  to  the  tenant,  and  A^eemeut 

It  IfO  16v* 

me  tenant  will  accept,  a  lease  of  the  house  and  shop  i>„rceis 


mnnbered  in  — '-  Street,  in  the  parish  of  , 

•ith  the  appurtenances,  for  the  term  of  one  year  from 

•a)  Schibley  this  claui<e  is  no  longer  needed  ;  see  jip.  7,  8,  supra. 
U  the  t»;nn  be  not  for  more  than  three  years,  the  final  clause  of  the 
6«xt  Precedent  should  be  here  lulded. 

[h)  If  the  landlord  himself  holds  for  a  term,  substitute,  *^  exe- 
cutors, administrators,  or  assigns/'  As  to  interpretation 
datibes  generally,  see  supra,  p.  219,  note. 

'^)  It  will  be  observed,  that  all  the  covenants  and  conditions  to 
w  contained  in  the  lease  are  specified  in  the  agreement,  beciiuse  an 
^ptemtnt  that  the  lease  shall  contain  all  usmd  covenants  and  con- 
aition5  j;enerally  leads  to  disputes  as  to  what  are  usual  covenants 
■»d  condiiiuns.  The  method  in  the  text  is  not  free  from  risk  ;  for, 
•«  the  nature  of  each  covenant  and  condition  is  only  mentioned 
pneally,  disputes  may  arise  as  to  its  extent  and  form.  The  only 
*ie  way  ia  either  to  insert  in  the  agreement  all  the  covenants  and 
Wittbtions  literally  as  ihey  are  to  stand  in  the  lease,  or  (which  is 
nljitBotially  the  same  thing  and  now  perhaps  usual)  to  schedule  the 
»nn  of  lease  ;  but  this  makes  the  agreement  so  much  longer  that  it 
^•^  sometimes  objected  to.     The  method  in  the  text  is  the  next  best. 
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Prkckdkxt 
XCI. 

AGRKKMENT 

FOR  TENANCY 

FROM  YEAR  TO 

YF.AR. 

Kent. 


Lease  to  con- 
tain covenants 
by  lessee  to 
pay  the  rent 
and  taxes  ; 


— to  repair ; 

and  deliver  up 
the  premises. 

Not  to  carr)' 
on  offensive 
trades. 

Not  to  assign. 

IVoviso  for 

re-entry ; 


— and  covenant 
lor  quiet 
enjoyment. 

Agreement  not 
to  operato  as  a 
demise. 


the 


day  of ,  and  so  on  from  year  to  year,  unt 


the  demise  shall  be  determined  at  the  end  of  the  first 
any  subsequent  year  by  one  party  giving  to  the  other  iK 
less  than   three  calendar  months'   previous   notice 

writing  (a),   at  the  yearly    rent  of    £ ,    payabl 

quarterly,  without  deduction,  on  the  usual  quarter  day 

the  first  quarterly  payment  to  be  made  on  the d^ 

of  next.      The  Lease  shall  contain  the  foUowi 

covenants  by  the  tenant,  namely,  to  pay  the  rent  on  11 
days  and  in  manner  aforesaid :  and  to  pay  all  eiistii 
and  future  taxes,  rates,  assessments,  and  outgoings 
every  description,  for  the  time  being  payable  in  res] 
of  the  said  premises  {h),  and  to  keep  the  premises  in  gc 
condition  and  complete  repair  durmg  the  term,  and 
such  condition  and  repair  to  deliver  up  the  same  at 
expiration  or  sooner  determination  of  the  term.     Not 
carry  on  any  noisome  or  offensive  trade  upon  the  premfe 
Not  to  assign,  or  underlet,  or  part  with  the  possession 
the  premises,  without  the  consent  in  writing  of  the  laiil 
lord.     And  a  proviso  for  re-entry,  if  and  whenever 
any  part  of  the  rent  shall  be  at  any  time  in  arrear  fi^ 
twenty-one  days,  or  if  and  whenever  there  shall  be 
breach  of  any  of  the  tenant's  covenants.     And  the  usii 
qualified  covenant  by  the  landlord  for  quiet  enjoymel 
by  the  tenant.     These  presents  are  not  intended  to  git 
the  tenant  any  legal  interest  in  the  premises  until  tl 


(a)  A  tenancy  from  year  to  year  of  an  agricultural  or  ipa&Xoi 
holding;  should  now  be  made  determinable  either  by  a  yearns  noti( 
as  provided  by  the  Agricultural   Holdings  (England)  Act,  IJ 
s.    33,  or  else  by  a  half-year's  notice,   in  -which    case    a    clai 
excluding  the  application  of  that  section  should  be  added,  and 
agreement  or  counterpart  should  be  signed  by  both  parties.    But 
section  is  not  easy  to  construe.   See  Wilkinsan  v.  Calvert^  3  C.  P.  D.  3^ 
a  decision  on  the  corresponding  section  of  the  Agricultural  floldii 
Act,  1875,  and  Barloic  v.  Teal,  15  Q.  B.  D.  403,  which  seems  to  hare 
been  approved  in  Friend  v.  Shaw,  20  Q.  B.  D.  374. 

(6)  See  infra,  p.  356,  n.  (rZ). 

(c)  See  infra,  p.  362,  n.  (ft). 
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execution  of  the  said  lease.    [Interpretation  clause,  supra,     I'ukckdknt 
p.  347.]    In  witness,  &c.  (a).  — 

AOKKEMEXT 
FOR  TENANCY 

_  FKOM  YEAll  TO 

YEAK. 


XCII. 

Agrbbmbnt  for  Leases  of  parts  of  an  Estate  for  the     ruECEDExr 
pmpose  of  laying  out  Stbebts  and  Building  Houses.  * 

Ax  AGREEMENT  entered  into  the day  of 


AGllEEHENT 

FOli    BUILDIXO 

LEASES. 


Parties 


IB—,  BETWEEN  A.,  of,  &c.,  and  B.,  of,  &c.  (hereinafter 
tailed  the  landlords),  of  the  one  part,  and  C,  of,  &c.,  and 
I).,  of,  &c.,  builders  (hereinafter  called  the  tenants),  of 
the  other  part. 

1.  WiTHrN years  from  the  date  hereof  the  tenants  Teuauts  to  la? 

will,  at  their  own  expense,  lay  out  and  form  upon  the 

parcels  of  land  described  in  the  iirst  schedule  hereto  and 
delineated  in  the  plan  hereto  annexed,  and  thereon 
distinguished  as  to  the  different  parts  by  the  colours 
brown  and  pink,  the  several  streets  shown  as  intended 
itreets  on  the  said  plan,  and  thereon  coloured  brown, 
with  proper  sewers  in  or  under  the  same,  and  they  will 
»t  all  times  during  the  term  of  ninety  years  from  the 

day  of  ,  18 — ,  or  until  the  same  streets  and 

severs  respectively  shall  be  demised  in  pursuance  of  the 
agreement  in  that  behalf  hereinafter  contained,  or  shall 
be  adopted  by  the  parish  or  public,  at  their  own  expense, 
keep  the  same  in  good  order  and  repair. 

2.  Within years  from  the  date  hereof,  the  tenants  Tummta  to 

will,  at  the  like  expense,  build  houses  on  the  whole  of  the  certain  p^^r!** 
buid  coloured  pink  on  the  said  plan,  with  proper  drains 

therefrom  into  the  said  intended  sewers,  or  into  some 
other  convenient  sewers  ;  such  houses  to  be  not  less  than 

'«;  Thift  agreement,  being  for  a  term  less  than  three  years,  is  not 
•ilhin  the  provisionB  of  the  Act  8  &  9  Vict.  c.  106,  s.  3.  See  sxiprn, 
l»P-6,7,and  Davidson's  Prec.  Con  v.,  vol.  v.  3rd  ed.  pp.  5—18. 
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IMlKCKDKNT 
XGII. 

AORKKMEXT 

KOU    mriLDINO 

LKASES. 


Tenants  to 
I'urm  streets 
and  build 
houses  in  con 
formity  with 
remiirements 
of  local 
authority,  and 


scliedule. 


Tenants  not  to 
<'arry  on  offen- 
sive trades  or 
<lig  clay. 


in  number,  and  to  be  either  substantial  dwelling- 
houses  containing  ten  rooms  with  separate  yards,  gard@i8» 
forecourts,  offices  and  outbuildings  thereto  respectively, 
or  dwelling-houses  or  shops  of  such  other  description  u 
may  be  approved  of  by  the  landlords,  and  to  be  finishei 
tit  for  occupation  within  the  time  aforesaid. 

B.  The  tenants  will  lay  out  and  form  all  such  streeti 
and  sewers  and  drains,  and  build  all  such  houses  at 
aforesaid,  in  conformity  with  the  requirements  of  Qiti 
local  authority  or  authorities,  and  with  the  provision* 
and  specifications  in  that  behalf  contained  in  the  second 
with  provisions  schedule  hereto,  and  under  the  superintendence  and  tft 
e  se  on  ^j^^  satisfaction  of  the  surveyor  for  the  time  being  of  fl» 
landlords. 

4.  The  tenants  shall  not  carry  on  or  commit  or  permi^ 
to  be  carried  on  or  committed  upon  any  part  of  the  saidj 
parcels  of  land  or  in  any  building  or  erection  thereon,  :| 

! 

any  manufacture  of  an  obnoxious  character,  or  any  noisy 
noisome  or  oflFensive  trade  business  or  occupation,  or  any 
nuisance,  nor  shall  they  get,  dig,  or  remove  out  of  or 
from  the  said  parcels  of  land  any  clay  sand  loam  gravd 
brick  or  other  earth,  except  such  as  shall  be  excavated  in  j 
the  formation  of  the  said  streets  sewers  and  drains,  and 
of  the  foundations  of  the  said  houses,  or  shall  be  required 
for  the  construction  of  the  sewers  drain^  houses  and^ 
erections  aforesaid. 

5.  The  tenants  will  in  the  meantime  and  mitil  a  lease 
or  leases  shall  have  been  granted,  in  pursuance  of  the 
agreement  in  that  behalf  hereinafter  contained,  of  the 
whole  of  the  said  parcels  of  land,  or  of  so  much  thereof 
as  shall  not  be  adopted  by  the  parish  or  public  for  streets 
ways  or  other  public  places,  pay  unto  the  landlords  the 
several  yearly  rents  following,  that  is  to  say,  for  the  first 

tinrr  years  from  the day  of ,  18 — ,  the  sum  of 

£ ;  for  the  foffHh  year  from  the  same  day  the  sum 

of  £ ,  &c.,  &c. ;  AND  for  the  ^fifth  and  every  subsequent 

year  from  the  same  da.y  the  sum  of  £ ;  each  of  such 


Tenants  to  pay 
"Certain  lixea 
rents  until 
leases  are 
^-anted. 
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jearly  rents  to  be  paid  by  four  equal  quarterly  payments     i*hkcki)knt 

on  the  four  usual  quarter  days  in  every  year,  and  the  first        ' 

of  soch  quarterly  payments  of  the  said  rent  of  £ [the  poK^wn  mxo 

minimuvi  rent],  to  be  made  on  the  of ,  18 — ,        leasks. 

bat  so  nevertheless  that  from  the  yearly  rent  for  the 
time  being  payable  under  this  present  agreement,  there 
shall  always  be  deducted  the  yearly  rent  or  rents  (if  any) 
which  shall  for  the  time  being  have  been  reserved  and 
become  payable  under  any  lease  or  leases  which  shall 
then  have  been  granted  in  pursuance  of  the  agreement  in 
that  behalf  hereinafter  contained,  and  so  that  if  the  rent 
iff  the  total  sum  of  the  rents  which  shall  at  any  time  have 
been  reserved  and  become  payable  upon  any  such  lease 
or  leases  shall  be  equal  to  or  exceed  the  rent  for  the  time 
being  payable  by  virtue  of  this  present  clause  or  provision, 
SQch  last-mentioned  rent  shall  wholly  cease. 

6.  The  dwelling-houses,  buildings  and  oflSces  now  on  I'enants  not 
the  said  parcels  of  land,  shall  not  be  removed  until  the  buiS^^on 
surveyor  for  the  time  being  of  the  landlords  shall  have  the  premises 

.  ,  ,  until  houses 

certified  that  sufficient  buildings  have  been  erected  to  have  been 

secure  the  said  yearly  rent  of  £ r  [the  maxmum].  cienfto'J^ure 

7.  The  tenants  may  enter  into  possession  of  the  said  the  rents. 
parcels  of  land  described  in  the  said  first  schedule  hereto  Tenants  to 

,  and  delineated  on  the  said  plan  for  the  purpose  of  carrying  entry  to 
into  execution  the  several  agreements  by  them  herein-  ^^^^^  wotU. 
before  contained,  and  with  all  rights  and  powers  necessary 
for  such  purpose,  and  particularly  with  power  (after  such 
certificate  as  aforesaid  in  that  behalf  shall  have, been 
nmde)  to  pull  down  the  said  messuages,  buildings,  and 
offices  now  on  the  said  parcels  of  land,  and  to  make  use  of 
or  sell  and  dispose  of  the  materials  thereof  for  the  purpose 
of  the  new  erections  or  buildings. 

8.  The  tenants  shall  not  assign,  underlet,  or  in  any  Tenants  not  to 
manner  dispose  wholly  or  partially  of  the  benefit  of  this  ^'^^W- 

(a)  A  tenancy  at  will  (see  clause  15,  infra)  is  not  assignable,  but 
H  tetms  desirable  nevertheless  expressly  to  prohibit  assignment, 
ukai  for  any  reason  it  is  intended  to  be  permitted. 


agreement  withoat  the  previous  consent  in  writiog 
the  landlords. 

9.  Tfii;   landlords  will  from  time  to  time,  or  at  ai^ 
i-HASEs^     time  after  the  said  streets  and  sewers  and  drains 

UndliinLi  t<>      have  been  formed  and  made  as  aforesaid,  at  the  e\\ 
5^*W^      of  the  tenants,  when  and  as  often  as  any  ten  housesf^ 
aietiniic.         uhall  hme  been  erected,  built  and  covered  in,  to 
satisfnetinn  of  the  said  surveyor,  and  according  to 
figreenieiits  hereinbefore  contained,  grant  one  or  mOT 
lease  or  leases  of  the  same  and  of  the  sites  thereof, 
of  the    intended  yards,  gardens,  forecourts,  offices  ani 
outbuildings   thereto,  and   such  streets   or   portions 
Btreets  <is  are  hereinafter  mentioned,  hut  so  that  not  nn 
than  t<-ii  houses  shall  be  comprised  in  any  sncb  lease,  uii 
that  ei'i  ly  such  lease  shall  be  for  a  term  which  ehi 
expire  (iniless  sooner  determined  by  surrender  re-entii 

forfeiline  or  otherwise)  on  the day  of  ,  19— 

and  shiill  lie  as  nearly  as  circumstances  will  admit, 
with  such  alterations  and  additions  (if  any)  as  cireum 
stances  shall  require,  in  the  form,  and  contain 
exceptions,  reservations,  covenants,  agreements,  anJ 
HtipulatioiiB  set  forth  in  the  third  schedule  hereto. 

10.  Except  as  to  houses  facing Bead  (/»),  evoy 

siH^h  leiiHe  shall  comprise  at  least  one  equal  moiety  o( 
t-d  nnit^h  of  the  street  in  which  the  premises 
coLii])risfil  are  situate  as  shall  immediately  adjoin 
preniisi  s.  and  if  any  such  lease  shall  comprise  houses  ca 
both  sides  of  any  such  street,  then  the  entirety  of  lb* 
street  lying  between  such  houses,  but  in  all  cases 
{wwers,  exceptions,  and  reservations  for  the  use  by  other 
I>ersons.  us  in  the  said  third  schedule  hereto  is  expreseed, 
of  the  Kaid  several  streets  and  of  the  sewers  in  or  nnder 

(a)  It  is  urinal  to  giant  a  separate  lease  of  each  liouw ;  but  llx 
Precediint  tan  be  adopted  to  that  arrsngement  by  alteration)  of  tie 
wmplent  tliaracter.  As  to  the  position  when  the  tenant!  l>*t 
mtitlnd  tbi:ni3elves  to  leases  of  some  houses  but  are  in  default  m 
to  ntiiew,  si-e  Loidkei-  t.  Heavtr,  41  Ch.  D.  248. 

(fc)  Au  existing  public  road. 
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^  same,  and  in  the  case  of  the  entirety  of  any  street     Prbckdent 
Ibeing  inclnded  in  any  such  lease  as  aforesaid,  so  much  of         ' 

P)  said  form  of  lease  comprised  in  the  said  third  schedule     aorbbmbnt 
^  FOK    BUILOING 

may  be  necessary  shall  be  altered  and  made  applicable       leases. 

iwjordingly. 

11.  The  rent  to  be  reserved  by  every  such  lease  as  Proportion  of 
jiforesaid  shall  bear  the  same  proportion  to  the  said  rent  r^^yed  on 
fi  £ [themaximnm]  as  the  area  of  the  land  (including  each  lease. 

sites  of  houses  and  buildings  and  streets)  demised  by 

lease,  shall  bear  to square  yards,  the  total  area 

^  the  whole  of  the  said  parcels  of  land  described  in  the 

id  first  schedule  hereto  and  delineated  on  the  said  plan, 

that  when  all  the  said  intended  leases  of  the  said 

\s  shall  have  been  granted  the  total  rents  thereby 

rved  shall  amount  to  the  said  sum  of  £ [the 

zimum] ;    Provided    nevertheless  that    the    tenants 

y  require  the  said  rent  of  £ to  be  unequally  dis- 

ibated  among  the  several  leases  aforesaid,  but  so  that 
lie  rent  reserved  on  any  such  lease  shall  not  exceed  one 
^foal  iixih  part  of  the  clear  yearly  rack-rent  of  the  houses 
pui  hereditaments  comprised  in  such  lease  when  fit  for 
liabitation. 

12.  The  tenants  will,  when  and  so  often  as  there  shall  Tenants  to 
ten  houses  erected,  built,  and  covered  in,  of  which  no  whenVa^^, 
Be  shall  have  been  granted,  apply  for  and  accept  one  and  execute 
more  such  lease  or  leases  as  aforesaid  of  such  houses  and  pay  all 

ith  the  appurtenances  as  aforesaid  without  requiring  the  ®^pe*^8- 
diords  to  show  their  title  to  grant  the  same,  and  duly 
ute  a  counterpart  or  counterparts  of  such  lease  or 
iBases  [and  a  memorial  or  memorials  thereof  for  registra- 
tion (a)].  And  all  such  leases  and  counterparts  [and 
^lemorials]  as  aforesaid  shall  be  prepared  by  the  solicitors 
W  the  landlords,  and  the  tenants  will  pay  the  costs  of 

(a)  Applicable  only  to  a  register  county.  It  is  believed  that 
'Mding  agreements  are  not  usually  registered.  And  they  do  not  come 
"vHliiii  the  compulsory  provisions  of  the  Land  Transfer  Acts,  1875 
ttd  1697.    But  see  pp.  82,  and  97 — 99,  mpra,  as  to  cautions. 

D.c.p.  as 
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Power  of 
re-entry  if 
rent  be  in 
arrear^  or  any 
breach  of 
agreement. 


Arbitration 
clause. 


SO  preparing  the  same,  and  of  obtaining  the  execui 
thereof  by  all  parties  [and  of  registering  the  same], 
all  other  expenses  of  and  relating  to  every  snch  1( 
and  to  the  premises  (including  the  charges  and  ex] 
of  preparing  and  obtaining  the  execution  of  these  pn 
in  duplicate  [and  registering  the  same]),  and  likewise 
fees  and  other  moneys  which  may  become  payable  to 
district  or  public  surveyor  in  respect  of  the  prei 

and  a  fee  of  £ to  the  surveyor  for  the  time 

of  the  landlords,  on  his  giving  a  certificate  previous 
a  lease  being  granted  of  any  part  or  parts  of  the  pre: 
for  each  of  the  messuages  to  be  comprised  therein,  as 
remuneration  for  previously  and  subsequently  supe 
tending  the  erection  and  completion  thereof,  and 
that  the  same  is  erected  conformably  to  the  agreeuK 
hereinbefore  in  that  behalf  contained,  and  in  additi 
thereto  his  proper  and  usual  charges  for  making 
preparing  a  ground  plan  of  the  property  demised, 
drawing  the  same  on  every  such  lease  and  counte 
[and  memorial]. 

18.  If  and  whenever  any  part  of  the  yearly  rent  whi< 
under  or  by  virtue  of  these  presents  shall  for  the 
being  be  payable  by  the  tenants  until  leases  shall  ha^ 
been  granted  in  pursuance  of  the  provisions  in  that  beb 
hereinbefore  contained  of  the  whole  of  the  premisea  herel 
agreed  to  be  demised  shall  be  in  arrear  for  ten  da 
whether  legally  demanded  or  not,  or  if  and  whene 
there  shall  be  a  breach  of  any  of  the  tenants'  agreem 
hereinbefore  contained,  the  landlords  may  re-enter  on 
whole  of  the  premises  then  remaining  to  be  demised,  ani 
repossess  the  same  as  if  these  presents  had  not  beett 
entered  into. 

14.  If  any  difference  shall  arise  between  the  landlord! 
and  the  tenants  touching  these  presents  or  anytbiiM 
herein  contained,  or  the  construction  or  operation  hereof 
or  the  rights,  duties,  or  liabilities  of  any  party  in  cofc 
nection  with  the  premises,  the  matter  in  diGference 
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ke  referred  to  two  arbitrators,  one  to  be  appointed  by  each 
^y  (a)  pursuant  and  so  as  in  all  respects  to  conform 
b  the  provisions  in  that  behalf  contained  in  the  Arbitra- 
ion  Act,  1889,  or  any  then  subsisting  statutory 
modification  thereof. 

15.  These  pbesents  are  intended  until  the  leases  of 
^  said  parcels  of  land  respectively  shall  be  executed,  to 
Bnate  a  strict  tenancy  at  will  on  the  part  of  the  tenants 
b  respect  of  the  same  parcels  respectively  upon  the  terms 
pforesaid,  and  also  to  entitle  the  landlords  to  the  like 
jiDwer  and  remedy,  by  distress  or  otherwise,  for  the 
hcovery  of  the  rent  or  respective  rents  to  become  due 
Inader  these  presents,  as  if  such  lease  or  leases  had  been 
betoally  granted,  and  such  rent  or  rents  been  reserved 
bereby  and  had  become  in  arrear. 

I 

16.  In  these  presents,  unless  such  an  interpretation  is 
BcoDsistent  with  the  context,  the  expression  the  landlords 
lereinbefore  used  shall  include  their  heirs  and  assigns  (b), 
pnd  the  expression  the  tenants  hereinbefore  used  shall 
hthie  their  executors,  administrators,  and  assigns.  As 
niREss,  &c. 

THE  FIRST  SCHEDULE  above  referred  to. 
I      (To  contain  the  description  of  the  premises.) 

'  THE  SECOND  SCHEDULE  above  referred  to. 
(To  contain  the  specifications,  die.) 

I  THE  THIRD  SCHEDULE  above  referred  to. 

(To  contain  the  form  of  lease.     Se^  Precedent  CV., 
i         infra.) 

(•)  Or  8ay,  "  to  a  single  arbitrator,"  if  that  mode  of  reference  be 
fKfened.  Sect  5  of  the  Arbitration  Act,  1889  (52  &  53  Vict 
^  49)  (it  should  be  observed),  seems  to  contemplate  that  in  that 
the  sabmisflion  will  expressly  so  provide,  though  according  to 
schedule  this  would  not  be  necessary. 
'{^)  If  the  landlords  are  leaseholders,  substitute  '*  executors, 
imistrators  or  assigns."  As  to  interpretation  clauses 
I7,  ate  ffttpra,  p.  219,  note. 

23—2 
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tenancy  at  will. 


Interpretation 
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XCIII. 


Pkkcedent 
XCIII. 

OP   COTTAOB 

FROM  YBAB  TO 

TEAR. 

Parties. 


Agreement  to 
let  and  take. 

Parcels. 


Term. 


Kent. 


Agreement  by 
lessee  to  pay 
rent. 

To  pay  taxes. 


Lease  of  a  Cottage  from  Year  to  Year  (o). 

An   AGEEEMENT  (t),   made  the  day  of 

18 — ,  between   a.    B.,   of,    &c.    [landlord]    (hereiiM 
called  the  lessor),  of  the  one  part,  and  C.  D.,  of, 
[tenant]  (hereinafter  called  the  lessee),  of  the  other 
The  lessor  hereby  agrees  to  let  and  the  lessee  to 

ALL  THAT  cottago  situato  in  the  parish  of  ,  in 

county  of ,  now  in  the  occupation  of ,  with 

cow-house,  piggeries,  garden  (c),and  appurtenances,  th( 
with  usually  occupied,  for  the  term  of  one  year 

the day  of last,  and  so  on  from  year  to  ye 

until  the  demise  shall  be  determined  at  the  end  of 
first  or  any  subsequent  year,  by  either  party  giving 
the  other  three  calendar  months'   previous  notice 

writing,   at    the    yearly   rent    of   ,   clear   of 

deductions,  to  be  paid  by  equal  quarterly  payments 
the  four  usual  quarter  days,  the  first  such  payment 

be  made  on  the  day  of ,  18 — .     The 

further  agrees  with  the  lessor  to  pay  the  said  rent  on 
days  and  in  manner  aforesaid.     To  pay  all  rates,  taxe 
and  outgoings  (rf),  now  payable,  or  hereafter  to  becoi 

(a)  The  stamp  duties  on  leases  are  regulated  by  "The  St 
Act,  1891  "  (54  &  55  Vict.  c.  39). 

(6)  This  Precedent,  though  in  form  an  agreement,  is  in  effect 
demise.    The  term  being  less  than  three  years,  it  is  not  reqni 
to  be  by  deed.     See  swpra^  pp.  6,  7. 

(c)  Compensation  is  secured  to  cottagers  for  crops  left  at  the 
of  their  tenancies  by  50  &  51  Vict,  c  26,  of  which  the  short  title 
"The  Allotments  and  Cottage  Gardens  Compensation  for 
Act,  1887,"  and  (as  against  mortgagees)  by  the  Tenants'  Compensatioi 
Act,  1890  (53  &  54  Vict.  c.  67). 

{d)  That  "  taxes  and  assessments "  alone  (though  including  laai 
tax)  will  not  include  tithe  rent-charge,  but  that  "  outgoings  ^  wft 
include  both,  see  Parish  v.  Sleeman^  1  De  G.  F.  &  J.  326 ;  Jefrffti 
NedUy  L.  R.  6  C.  P.  240.  However,  by  the  Tithe  Act,  18al 
(54  Vict.  c.  8),  tithe  rent-charge  is  imposed  upon  the  owner,  and  •' 
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payable  in  respect  of  the  said  premises.     To  keep  the     rKECKDENT 

laid  premises  (including  the  fixtures)  in  good  condi-         ' 

tioD  and  [tenantable]  repair  (reasonable  wear  and  tear    ^^  cottage 

11  11.  FROM  YEAK  TO 

ixcepted)  (a).     To  permit  the  lessor  and  his  agents  to        yrar. 

piter  twice  or  oftener  in  every  year  to  view  the  condition  ^o  keep  in 

d  the  said  premises.     And  at  the  expiration  or  sooner  t^V^- 

petermination  of  the  demise,  to  quietly  deliver  up  the  ^iJr  ™eiiter 

premises  in  such  condition  and  repair  as  aforesaid,  and  yiew. 

YiDED  ALWAYS,  that  on  broach  of  any  of  the  lessee's  J®  dekver  up 

'  •'  demised 

eements  herein  contained  the  lessor  may  re-enter  on  premises. 
ly  part  of  the  said  premises  in  the  name  of  the  whole,  ProTiso  for 

re-entry. 

tract  for  payment  of  such  rent- charge  by  the  occupier  is  avoided. 
J  ontgoings  which  are  intended  to  be  paid  by  the  lessor,  and 
are  not  of  necessity  payable  by  him,  should  be  expressly 
pted,  or  the  covenant  may  be  expressly  confined  to  such  as  are 
ble  by  the  tenant :  but  the  former  plan  is  preferable.  As  to 
hi  the  words  in  the  text  will  include  rates  and  charges  made 
statute  payable  by  the  owner  of  the  premises,  c.gf.,  the  expenses 
diainage  works  or  paving  under  the  Metropolis  Management 
1855,  see  Budd  v.  Mardiall,  5  C.  P.  D.  481  ;  JViUdnson  v. 
,  13  Q.  B.  D.  1 ;  in  each  of  which  the  preceding  cases  are 
;  and  see  also  HUl  v.  Edward,  W.  N.  1885, 32  ;  1  Cab.  &  E. 
;  Aldridge  v.  Ferm,  17  Q.  B.  D.  212  ;  Batchelar  v.  Bigger, 
It.  X.  1889,  p.  51  ;  60  L.  T.  416  ;  Smith  v.  Robinson,  [1893]  2  Q.  B. 
U;  BrtUv, Bogers,  [1897]  1  Q.  B.  525.  Badcock  v.  Hunt,  22  Q.  B.  D. 
}i6  (as  to  the  jsonstrnction  of  a  covenant  by  the  lessor  to  pay  rates 
ittoilly),  and  Re  Floyd,  [1897]  1  Ch.  633  (as  to  a  covenant  by  the 
»w  to  pay  water  rate)  may  also  be  referred  to.  From  these  cases 
k  appears  that,  when  it  is  intended  that  all  such  charges  should  be 
|ttd  hj  the  tenant,  so  as  to  ensure  the  landlord  a  net  rent  in  any 
^•toit,  a  proper  form  of  the  above  clause  will  be  : — 

'*To  PAT  all  rates,  taxes,  assessments,  and  oatgoings 
BOW,  or  hereafter  to  be,  charged  or  imposed  upon  the  said 
^cmiaeB,  or  now,  or  hereafter  to  be  or  become  charged 
*  unpoBed  upon,  or  payable  by,  either  landlord  or  tenant 
» respect  of  the  same." 

On  this  subject  generally,  see  Davidson's  Prec.  Con  v.,  voL  v., 
|t  i,  Sid  ed.,  p.  22,  n.  (c). 

(«)  As  to  what  is  "  tenantable  repair,"  see  Grawford  v.  Newton, 
*  W.  R.  54 ;  Proudfoot  v.  Hart,  25  Q.  B.  D.  42. 
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^XClii^^     and  thereupon  this  demise   shall  determine  (a).     Tffli 

LESSOR  agrees  with  the  lessee  that  he,  paying  the 

PROM^  y7ar  TO  y^^^^y  rent,  and  performing  and  observing  the  agreement 

ygAR,        by  him  herein  contained  (fc),  may  peaceably  hold  the 
Agreement  by    premises  during  the  demise  without  any  interruption 
e^yment!"**    *^®  lessor  or  any  person  claiming  under  him.    [Interjm 

tation  clause,  suj^ra,  p.  347,  putting  ** lessor"  for  "lanAi 
lord  "  and  **  lessee  "  for  *'  tenant."]    In  witness,  &c. 


Prkobdbnt 
XCIV. 


OF  A  HOUSB  IN 
A  TOWN. 


Parties. 

Witnesseth. 

Demise. 

Parcels. 


XCIV. 

Lease  of  a  House  in  a  Town  tvith  Reservation  of 
Watercourse.     Option  of  Purchase.  j 

This  indenture,  made,  &c.,  between  A.  B.,  d^ 
&c.  [lessor]  (hereinafter  called  the  lessor),  of  the  one  part^ 
and  G.  D.,  of,  &c.  [lessee]  (hereinafter  called  the  lessee),  of 
the  other  part,  witnesseth,  that  the  lessor  doth  herebf 
demise  unto  the  lessee  all  that  dwelling-house,  nmiK 

bered in street,  in  the  parish  of ,  in  tha 

town  of ,  with  the  yards,  outbuildings,  and  gronra 

held  therewith,  as  the  site  thereof  is  delineated  on  thftj 
plan  in  the  margin  of  these  presents,  and  is  thereoa| 

I 

(a)  The  lessor's  rights  under  this  proviso  are  restricted  by  sect  l« 
of  the  Conv.  Act,  1881  (Appendix  IV.,  infra) ;  and  see  Conv.  Ae^ 
1892  (Appendix  VI.,  infra),  s.  2,  but  the  section  does  not  seem  toi 
necessitate  any  alteration  in  the  form  of  the  proviso.  | 

(6)  These  words  do  not  make  payment  of  the  rent  and  performaneK 
of  the  lessee's  agreements  or  covenants  a  condition  precedent  to 
the  perfoxmance  by  the  lessor  of  the  covenant  for  quiet  enjoymentr 
but  refer  (it  is  submitted)  to  the  lessor's  powers  to  enter  to  view, 
and  on  breach  of  the  lessee's  covenants,  and  ought  therefore  to  bt 
retained,  notwithstanding  Edge  v.  Boileau,  16  Q.  B.  D.  117,  whichi 
moreover,  decided  nothing  new.  As  to  covenants  by  lessors  fflt 
quiet  enjoyment,  see  Robinson  v.  Kilvert,  41  Ch.  D.  88  ;  Schwaiit:  v. 
Locket,  61  L.  T.  719 ;  Harrison,  Ainslie  db  Co.  v.  Lord  Munca^f 
[1891]  2  Q.  B.  680  ;  Af.  S,  d:  L.  Ry.  Co.  v.  Anderson,  [1898]  2  CL 
394.  Interruption  by  the  act  of  the  superior  landlord  is  no  breaek 
of  a  covenant  in  the  above  form :  Kelly  v.  Rogers,  [1892]  1  Q.  B.  910. 
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eoloored ,  except,  nevertheless,  out  of  this  demise,     Pbbcbdent 

XCIV 

tnd  reserved  unto  the  lessor,  the  full  right  of  passage,  and         ' 

numing  of  water  and  soil  from  all  neighbouring  lands  and  ©^  ^  house  in 

houses  of  the  lessor,  through  all  drains,  channels,  and ^ — '■ — 

aewers  in  or  under  the  said  premises  [insert  here  any    ^^^^ 
Mer  like  reservations].     To  hold  the  premises,  except  Habendum. 

18  aforesaid,  unto  the  lessee,  for  the  term  of years 

from  the  date  of  these  presents ;    yielding  therefor.  Reddendum. 

during  the  said  term,  the  yearly  rent  of  £ clear  of 

all  deductions,  by  equal  half-yearly  payments  on  the 

day  of  and  the day  of  in  every 

year,  the  first  of  such  payments  to  be  made  on  the 


day  of next  (a)  [and  the  last  to  be  made  in  advance 

(a)  In  some  former  editions  the  following  additional  reservation^ 
tiie  object  of  which  was  to  prevent  the  loss  by  re-entry  of  the  whole 
•nrent  half-year  or  quarter's  rent,  was  inserted  in  most  of  the  pre- 
cedents of  leases  : — 

"And  also  yielding  in  the  event  of,  and  immediately 
upon  the  said  term  being  determined  by  re-entry  under 
the  proviso  hereinafter  contained,  a  proportionate  part  of 
tiie  said  rent  for  the  fraction  of  the  current  half-year  [or 
quarter],  up  to  the  day  of  such  re-entry." 

This  reservation,  however,  was  of  little  practical  value,  because 
tite  power  of  re-entry  would  seldom  be  exercised  in  the  case  of  a 
toWent  tenant,  and  therefore  any  such  reservation  was  omitted  in 
•erenl  of  the  shorter  Precedents.  Under  the  Apportionment  Act, 
1870  [33  &  34  Vict  c.  35),  all  rents  are  now  (sect.  1)  to  be  con- 
■^*ftd  as  accruing  from  day  to  day,  and  apportionable  accordingly, 
ttd  (lects.  3  and  4)  the  apportioned  part  of  a  rent  determined  by 
tt-entry  is  made  payable  on  the  day  when  the  next  entire  portion 
•f  the  rent  would  have  been  payable  if  not  so  determined,  and 
Kcoverable  in  the  same  manner  as  such  entire  portion.  See 
AwiUBo  Batik  V.  Thomas,  4  Ex.  D.  94  ;  Hopkinson  v.  Lovering, 
^1  Q.  B.  D.  92 ;  and  compare  In  re  South  Kengington  Co-operative 
^*ort$,  17  Ch.  D.  161.  Hence  the  only  additional  advantage  now 
gn&ed  by  the  above  reservation  would  be  to  make  the  apportioned 
pM^  of  the  rent  recoverable  immediately  upon  re-entry,  and  such 
iwtrrtiion  may  be  properly  dispensed  with,  where,  as  in  these 
Piteedents,  conciseness  is  desired. 
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Pkbcbdekt 
XCIV. 

OF  A  HOUSE  IN 
A  TOWN. 

Covenant  by 
the  lessee,  to 
pay  the  rent ; 

— and  rates, 

— and  keep  the 

premises 

msured; 


on  the 


day  of ,  immediately  preceding  th»^ 


expiration  of  the  said  term  (a)].     And  the  lessee  d( 
hereby  for  himself  and  his  assigns  covenant  with 
lessor  {b),  that  he  the  lessee  during  the  said  term 
pay  the  yearly  rent  hereinbefore  reserved,  on  the  da] 
and  in  manner  aforesaid ;  and  will  pay  all  rates,  tax( 
and  outgoings  now  payable  or  hereafter  to  become  payabl 
in  respect  of  the  said  premises  (c) ;  and  will  keep 
said  premises  insured  against  loss  or  damage  by  fire  ii 
such  office  (d)  as  the  lessor  shall  approve,  and  will,  wh( 
required,  produce  the  policy  of  such  insurance,  and  the 

(a)  This  is  intended  to  .facilitate  coUection  of  the  last  payment,  > 
which  otherwise  would  not  be  due  until  the  end  of  the  term,  and j 
will  enable  the  lessor  to  distrain  accordingly,  which  he  conld  noi 
otherwise  do.  See  London  and  Westminster  Loan  and  Di*covi»i\ 
Company  v.  London  and  North  Western  Railvoay  Company,  [1893}  I 
2  Q.  B.  49.  As  to  its  validity,  see  Doe  v.  Wythe,  10  CI.  &  Fin.  419.) 
It  is  not  usually  inserted  in  leases  under  powers. 

(6)  See  sects.  58  &  59  of  the  Conv.  Act.  1881  (Appendix  IV.,  infmU 
rendering  unnecessary  any  express  mention  of  the  heirs  and  assigDij 
of  the  lessor,  and  sect.  59  of  the  same  Act  rendering  the  covenant 
binding  on  the  heirs  and  real  estate  as  well  as  on  the  executon  orj 
administrators  of  the  covenantor,  but,  as  the  last- mentioned  secti(a[ 
does  not  purport  to^render  the  covenant  binding  on  the  assigns  of  the^ 
covenantor,  it  has  been  thought  better,  having  regard  to  Spencers  Cau^ 
5  Rep.  16,  1  Sm.  L.  C,  to  retain  a  reference  to  them.     See,  bowerer, 
Minshull  v.  Oakes,  2  H.  &  N.  793. 

(c)  See  p.  356,  n.  (d), 

{d)  In  many  leases  the  insurance  is  re(xuired  to  be  kept  up  in  the 
joint  names  of  the  lessor  and  lessee,  or  their  respective  representa- 
tives, but  there  is  often  much  practical  difficulty  in  complying  vith 
this  stipulation  in  consequence  of  changes  in  the  ownership  of  the  | 
reversion,  and  therefore  it  is  generally  better  omitted.  Under  sect.  83 
of  14  Geo.  III.  c.  78  (which  section  is  excepted  from  the  repeal  of  the 
above  Act  by  sect.  34  of  28  &  29  Vict  c.  90),  a  lessor  of  propeitf 
within  the  metropolitan  district,  and  possibly  also  of  property  without 
that  district,  can  compel  the  application  of  monies  received  under  a 
fire  insurance  in  rebuilding  or  repairing  the  building  destroyed  or 
damaged  by  fire.  See,  as  to  the  operation  of  the  above  Act,  Stmpio* 
V.  Scottish  Union  Iiisurance  Co,,  1  H.  &  M.  618  ;  Ex  parte  GordeUt  4 
De  Gex,  J.  &  S.  477  ;  but  see  also  Westminster  Fire  Office  v.  Glayov, 
<{rc..  Society,  13  App.  Cas.  699. 


OF  A  HOUSE  IN 
A  TOWN. 

— 

— and  in 


LEASES.  361 

current  year's  receipt  for  the  premium  thereon,  to  the     ^^^^^ 

lessor  (a) ;  and  will  keep  the  said  premises  in  good  con-         ' 

ditioii  and  complete  repair,  and  without  any  alteration, 
«U5^t  such  as  the  lessor  shall  approve  of  (b) :  and,  at  the 

aspiration  or  sooner  determination  of  the  said  term,  so  repair; 

yield  up  the  same  unto  the  lessor ;  and  will  permit  the  —and  yield  up 

%  J   i_  -  J.  J  1  J.     11    at  the  end  of 

lessor  and  his  agents,  surveyors,  and  workmen,  at  all  the  term; 

leasonable  times  during  the  said  term,  to  enter  upon  the  —and  that 

Sftid  premises  to  inspect  the  same  (c) ;  and  will  not  at  any  ^^^^  ™*^ 

time  during  the  said  term  carry  on  or  commit  or  permit  inspect; 

jlo  be  carried  on  or  committed  upon  the  said  premises  any  —and  that  the 

:^  ,  ,  *  *  "^     same  shall  bo 

[oSensive]  business  or  occupation  or  nuisance,  but  [will  used  as  a 

[use  his  utmost  endeavours  to  hinder  and  prevent  by  all  dwelling-house 

|kgal  and  available  means  the  user  thereof  for  the  pur- 

Ifoses  of  any  [such]  business  or  occupation,  or  so  as  to 

|€aase  a  nuisance  by  any  under-lessee,  tenant,  or  occupier 

;tiiereof,  or  other  person  whomsoever,  and  (rf)]  will  use 

jthe  same  [or  cause  and  procure  the  same  to  be  used]  as  a 

jmaie  dwelling-house  only  (e) ;    and  will  not  assign,  ^^derleT^ 

(a)  Bj  the  Act  22  &  23  Vict.  c.  35,  ss.  4,  6  (repealed  by  the  Conv. 
<Act,  1881  (Appendix  IV.,  infra),  s.  14,  sub-s.  (7) ),  Courts  of  Etjuity 
•tte  enabled  to  relieve  against  forfeitures  incurred  by  breach  of  cove- 
iiant  to  insure,  except  in  cases  where  u  previous  forfeiture  by  the 
i^MDC  person  had  been  already  waived — but  only  once  in  favour  of  the 
j«nie  person.  That  the  Act  applies  to  cases  of  forfeiture  incurred 
lifter  the  passing  of  the  Act  under  a  covenant  contained  in  a  lease 
»sde  before  the  Act,  see  Page  v.  Bennett,  2  Giff.  117.  The  power 
*■  extended  to  Courts  of  Law  by  the  Act  23  &  24  Vict.  c.  126,  s.  2 
(nuilsriy  lepealed).  But  cases  of  breach  of  covenant  to  insure  will 
»cw  come  within  sect  14  of  the  Conv.  Act,  1881,  and  relief,  when  not 
todered  needless  by  sub-s.  (1),  can  be  obtained  under  sub-s.  (2). 
AM  see  the  Conv.  Act,  1892  (Appendix  VI.,  infra),  s.  2. 

(b)  See  for  a  fuller  form,  infra,  p.  368. 
(f)  See  for  a  fuller  form,  infra,  p.  368. 

(i)  Sec  ToUman  v.  Portbury,  L.  R  5  Q.  B.  288  ;  UaU  v.  Ewin,  37 
Old.  74. 

(c)  As  to  the  construction  of  such  a  covenant,  and  what  is  prohibited 
^yit,  »ee  I>avid8on's  Prec  Conv.,  3rd  ed.,  vol.  v.,  p.  153,  n.  (o),  and  in 

action  to  the  eases  there  cited,  German  v.  Chapman,  7  Ch.  D.  271  ; 
Wit.  Miller,  27  Ch.  D.  71  ;  Tod-Heatly  v.  Benham,  40  Ch.  D.  80  ; 
Bi  Datii  and  Cacey,  ib.,  601  ;  Hobson  v.  TvUock,  [1898]  1  Ch,  424. 
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OP  A  HOUSE  IX 
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Proviso  for 
re-entry. 


Covenant  by 
the  lessor  for 
quiet  enjoy- 
ment. 


Interpretation 
clause. 


underlet,  or  part  with  the  possession  of  the  said  premiaea 
or  any  part  thereof  without  the  consent  in  writing  of  the: 
lessor  [provided  that  such  consent  shall  not  be  unreason*, 
ably  withheld  (a)] ;  Provided  always,  that,  if  and  when*, 
ever  {h)  any  part  of  the  said  rent  shall  be  in  arrear  for 
twenty-one  days,  whether  lawfully  demanded  or  not,- 
or  there  shall  be  a  breach  of  any  of  the  covenants  by 
the  lessee  herein  contained,  the  lessor  may  re-enter  uponi 
the  said  premises,  and  immediately  thereupon  the  said  i 
term  shall  absolutely  determine.  And  the  lessor  doAj 
hereby  covenant  with  the  lessee,  that  the  lessee,  per*  | 
forming  and  observing  all  the  covenants  by  the  lessees 
herein  contained  may  quietly  hold  and  enjoy  the  sftkl! 
premises  during  the  said  term,  without  any  interruption 
by  the  lessor,  or  any  person  claiming  through  him(c)«. 
Provided  always,  that  unless  such  an  interpretation  is 

(a)  Or  **  shall  not  be  withheld  if  it  shall  have  been- 
proved  to  his  satisfaction  that  the  proposed  assignee  or: 
under-tenant  is  a  respectable  and  responsible  person  at 

body."  Such  a  proviso  constitutes  a  qualification  of  the  covenanti 
but  does  not  amount  to  a  contract  on  the  lessor's  part.  See  Searx, 
House  Property,  <(?c..  Society,  16  Ch.  D.  387. 

(6)  It  seems  desirable  to  add  the  words  **and  whenever.''  See 
Shepherd  v.  Berger,  [1891]  1  Q.  B.  597. 

(c)  It  may  be  convenient  to  mention  here  that  the  only  claoaei: 
understood  to  be  strictly  usual  in  a  lease  of  a  house,  are  :  covenAntf 
by  the  lessee  to  pay  rent  and  taxes  not  expressly  payable  by  the  land- 
lord, to  keep  and  deliver  up  the  premises  in  repair,  and  to  allow  tbs  j 
lessor  to  enter  and  view  the  state  of  repair  ;  a  clause  for  re-entiy  ift- 
default  of  payment  of  rent ;  and  the  usual  qualified  covenant  by  ^ 
lessor  for  quiet  enjoyment  by  the  lessee.     See  Hampshire  v.  W%ckintf\ 
7  Ch.  D.  555  ;  Re  Lander  and  Bagley's  Contract,  [1892]  3  Ch.  41; 
Davidson's  Prec.  Conv.,  3rd  ed.,  vol.  v.,  pp.  50  et  seq.,  and  (as  to  tlia 
form  of  the  proviso  for  re-entry)  supra,  p.  358,  n.  (a).    As  to  the  effect 
of  the  covenant  for  quiet  enjoyment,  see  supra,  p.  358,  n.  (6). 

The  following  is  a  form  of  covenant  by  the  lessor  giving  the  lessee 
an  option  of  purchase,  and  intended  to  follow  immediately  after  the 
covenant  for  quiet  enjoyment.  Special  stipulations  as  to  the  dtw 
should  be  added,  if  required.  It  should  be  borne  in  mind  that  incon* 
venience  frequently  arises  when  an  option  of  this  kind  is  cxerci«i 
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inconsistent  with  the  context,  the  expression  the  lessor     ^^•^^??^^ 

liereinbefore  used  shall  include  his  heirs  and  assigns  (a),         

and  the  expression,  the  lessee  hereinbefore  used  shall 
include  his  executors,  administrators,  and  assigns.     In 

VITKBSS,  &C. 


OP  A  HOUSE  IN 
A  TOWN. 


xcv. 

Lease  of  a  House  with  Covenants  hy  the  Lessor  to  Eepair     i^iKCEnENr 

the  Outside  and  Insure.  " ' 


IHIS  INDENTUEE,  made,  &c.,  between  A.,  of,  &c.     ^^««««  *"- 

'  '  '  '  '  PAIllINO  OUT 

\}a90T\  (hereinafter  called  the  lessor),  of  the  one  part,  and  bide  and 

B.,  of,  &c.  \lesBee^  (hereinafter  called  the  lessee),  of  the  _^«^^"^'^i 

other  part,  witnessbth,  that  the  lessor  doth  hereby  demise  ^^*^®^- 

mto  the  lessee  [parcels^  exceptions,  hahend/am,  and  red-  'Qeix\i^e 

ienduniy  iupra,  p.  868].     And  the  lessee,  for  himself  and  Covenant  by 

the  lessee  to 
aittt  the  death  of  the  lessor,  and  that  trustees  cannot  (except   pay  rent  and 

mder  the  Settled  Land  Act,  1889,  Appendix  X.,  infra)  give  such  an 
option. 

"  And  that  if  the  lessee  shall  be  desirous  to  purchase  Covenant  by 
the  fee  simple  of  the  said  dwelling-house  and  premises  for  gi^ngto^the 

tte  sum  of  £ ,  and  of  such  desire  shall  give  to  the  lessee  the 

lessor,  or  leave  at  his  last  known  place  of  abode  in  England,  chasing  the 

fiotice  in  writing  on  or  before  the day  of [six  ^ree^^oid. 

•nda  half  years  from  the  commencement  of  the  term],  then 
fte  lessor  will,  at  the  expiration  of  six  calendar  months 
after  the  day  when  such  notice  shall  be  so  given  or  left, 

npon  payment  of  the  said  sum  of  £ ,  and  of  all  rent 

then  accrued  due,  and  at  the  expense  in  all  respects  of  the 
lessee,  convey  and  assure  the  same  premises,  and  the 
inheritance  thereof,  in  fee  simple  [except  as  aforesaid], 
onto  such  person  or  persons  as  the  lessee  shall  direct." 

(a)  If  the  leasee  himself  holds  for  a  term,  substitute  "  executors, 

administrators,  or  assigns."     As  to  interpretation  clauses 

S^Krally,  see  ft^o,  p.  219,  note.  And  as  to  leases  of  registered  land, 
««  nrpro,  p.  98. 
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OF  A  HOUSE, 
LESSOR  KE- 
PAIHING  OUT- 
SIDE AND 
INSURING. 

iaxes,  &c., 
except  speci- 
fied charges. 

To  repair 
interior ; 

— and  yield  up 
in  repair,  &c. ; 

— not  to  vitiate 
lessor's  insur- 
ance. 

Proviso  for  re- 
entry. 

Covenant  by 
the  lessor  for 
quiet  enjoy- 
ment; 

— to  pay  speci- 
fied charges ; 

— to  repair 
exterior ; 

— and  insure ; 

— produce 
policy; 

—and  apply 
policy  monies 
in  reinstating 
the  property, 
and  make  up 
any  deficiency 
out  of  his  own 
monies. 


Rent  to  be 
suspended 
until  damage 
made  good. 


his  assigns,  doth  hereby  covenant  with  the  lessor  that  im 
the  lessee,  during  the  said  term  will  pay  [rent  and  taxa^ 
dtc,  p.  860,  supra],  except  the  land-tax  (a) ;  And  wiB 
keep  the  interior  of  the  said  premises  (except  the  mmi 
timbers)  in  good  condition  and  complete  repair,  and 
without  any  alteration  except  such  as  the  lessor  shsJt 
approve  of  [remainder  of  lessee^s  covenants,  p.  361, 
supra] ;  And  will  not  do  or  suffer  anything  whereby  the 
insurance  hereinafter  covenanted  by  the  lessor  to  be 
effected  and  kept  up  shall  be  vitiated  [Proviso  for  «- 
entry,  p.  362],  And  the  lessor  doth  hereby  for  himself 
and  his  assigns  covenant  with  the  lessee  [for  quiet  enjoy- 
ment, supra,  p.  862] ;  And  further,  that  the  lessor  wil! 
during  the  said  term  pay  the  land-tax  for  the  time  being 
payable  in  respect  of  the  said  premises  {b),  and  keep  the 
walls,  main  timbers,  and  exterior  parts  of  the  flaid 
premises  in  good  condition  and  complete  repair;  Aim 
ALSO  will  insure  and  (unless  where  such  insurance  shall  | 
be  vitiated  by  any  act  of  the  lessee)  keep  insured  the  sail  | 
premises  against  loss  or  damage  by  fire  in  the  sum  of; 

£ at  least;   And  will,  on  request,  produce  to  tiie| 

lessee  the  policy  of  such  insurance  and  the  current  year's  I 
receipt  for  the  premium  thereon,  and  will,  if  the  said  j 
premises  shall  be  destroyed  or  damaged  by  fire,  apply  all  | 
monies  received  by  virtue  of  such  insurance  in  reinstating  | 
or  repairing  the  premises  destroyed  or  damaged  and  I 
(unless  the  insurance  shall  be  vitiated  as  aforesaid),  make 
up  any  deficiency  out  of  his  own  monies :  And  also,  that 
if  the  said  premises  shall  be  destroyed  or  damaged  byfiiB 
[flood,  storm,  tempest,  or  other  inevitable  accident],  then 
(unless  [in  the  case  of  such  destruction  or  damage  beiqg 
caused  by  fire]  the  insurance  shall  be  vitiated  as  aforesaid), 
the  whole  or  a  proportionate  part  of  the  said  rent  accordii^ 
to  the  nature  and  extent  of  the  damage  done  shall  be 

(a)    Any  other  charges  to  be  paid  by  the  lessor  should  be  beie 
mentioned. 
(6)  See  note  (d)  on  p.  356,  supra. 
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nspended  until  the  premises  shall  have  been  reinstated.  I'aKCEDENT 

And  if  the  premises  shall  not  be  reinstated  within  six  

calendar  months  afterwards,  the  lessee  may  surrender  the  ^'le^qk  rk^' 

premises  to  the  lessor,  without  prejudice  nevertheless  to  pairing  out- 

any  claim  by  either  party  in  respect  of  any  antecedent  insuring. 

ta»ch  of  any  of  the  covenants  and  conditions  herein ' 

omtained  other  than  the  covenant  to  reinstate.    Provided 

iLWAYB,  and  it  is  hereby  agreed  that  [continiie  Arbitra-  Arbitration 

Hon  clause,  p.  854,  supra ;    Interpretation  clause^  supra,  ^^' 
p.  862].    In  witness,  &c. 


XCVI. 

Underlease   at  an  advanced  rent,   subject   to  the        Precedent 
Covenants  of  the  original  Lease.  ' 

m  UNDERLEASE. 

IHIS  INDENTURE,  made,  &c.,  between  A.,  of,  &c.  ^esT 

[wder-lessor]  (hereinafter  called  the  landlord  (a)),  of  the 

(me  part,  and  B.,  of,  &c.  [under-lessee^  (hereinafter  called 

ihe  tenant),  of  the  other  part.    Whereas,  by  an  inden-  Recital  of 

ture  of  lease,  dated  the day  of ,  and  expressed    ^^^ 

to  be  made  between  [parties'],  All  that  [parcels  from 
ike  origin<d  lease],  with  the  appurtenances,  were  demised 
by  the  said  [original  lessor]  to  the  landlord,  for  the  term 
of years,  from  the  day  of  ,  18 — ,  at  the 

(o)  "  Landlord  "  and  "  tenant  *'  are  in  tliis  Precedent  substituted 
far^leaaor"  and  "lessee"  to  avoid  any  confusion  in  terms,  the 
vord  "leasee"  being  here  applied  only  to  the  lessee  under  the 
origioal  lease. 

[h)  It  is  convenient  to  recite  the  original  lease  in  an  underlease, 
«^Mially  where,  as  beie,  the  under-lessee  covenants  by  reference 
to  the  covenants  in  tbe  lease.  An  underlease,  framed  without  any 
ndtal  of  the  original  lease,  does  not  dififer  in  form  from  a  lease, 
except  that  the  rent  is  payable  to,  and  tbe  landlord's  powers  are 
eierdaable  by,  the  lessor,  his  executors,  administrators,  or  assigns, 
u  IB  the  next  Precedent,  and  that  in  tbe  covenants  some  reference 
to  the  groond  landlord  and  the  provisions  of  tbe  original  lease  will 
genenlly  be  necessary. 
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XCVI. 


UNDERLEASE. 


Ag^reement  for 
uDderlease. 

Witnesseth. 

Consideration. 

Beceipt. 

Demise. 
Parcels. 

Habendum. 
Reddendum. 


CoTenants  by 
tenant; 

—to  pay  rent 
and  taxes ; 

— to  perform 
coTenants  in 
original  lease ; 


— except  the 
covenant  for 
payment  of 
rent; 


yearly  rent  of  £ ,  and  subject  to  covenants  by 

lessee,  and  conditions  therein  contained.    And  whei 
the  landlord  has  agreed  with  the  tenant  for  an  underk 
of  the  premises  upon  the  terms  hereinafter  expn 
Now  THIS  iNDENTUBE  WITNESSETH,  that  in  pursuauce 
the  said  agreement,  and  in  consideration  of  £ — 
day  paid  by  the  tenant  to  the  landlord   (the  recei] 
whereof  the  landlord  doth  hereby  acknowledge),  he 
landlord  doth  hereby  demise  unto  the  tenant  all 
messuage  or  dwelling-house,  coach-house,  stables,  h( 
ditaments,  and  premises  comprised  in  and  expressed  to 
demised  by  the  hereinbefore  recited  indenture,  to  hoi 
the  said  premises  unto  the  tenant,  for  the  term  of 

years  from  the  day  of  ,   18 —  (a) ;   yielding 

therefor,  during  the  said  term  hereby  granted,  the  y( 

rent  of  £ ,  clear  of  all  deductions,  by  equal  quarterij 

payments  on  the day  of ,  the day  of 

the day  of ,  and  the day  of in  ev« 

year,  the  first  such  quarterly  payment  to  be  made  on 

day  of ,  18 —   [and  the  last  to  be  made  il 

advance  on  the day  of ,  immediately  precedii 

the  expiration  of  the  said  term]  (6).  And  the  tent 
doth  hereby  for  himself  and  his  assigns  covenant  with  tl 
landlord  that  he  the  tenant,  during  the  said  term  herebj 
granted,  will  pay  unto  the  landlord  [remainder  of  cac^ 
nants  to  pay  the  rent,  rates,  dc,  supra,  p.  860] ; 
WILL  perform  and  observe  all  the  covenants  by  the  1< 
and  conditions  contained  in  the  hereinbefore  recit 
indenture,  and  henceforth  to  be  performed  and  observed  (c] 
except  the  covenant  for  the  payment  of  the  said  yearlj 
rent  of  £ by  the  same  indenture  reserved  ;  and 

(a)  Nota  bene,  that  this  term  must  expire  before  that  granted 
the  head  lease. 

(6)  See  supra,  p.  359,  n.  (a),  and  p.  360,  n.  {a). 

(c)  That  this  covenant  has  the  same  effect  as  if  the  covenanU 
the  original  lease  had  been  repeated  here,  see  Piggott  v.  Stf 
Johns.  341, 1  De  Qex,  F.  &  J.  33 ;  and  see  also  Haywood  v.  SUher, 
Ch.  D.  404. 
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keep  Uie  landlord  indemnified  against  all  actions,  expenses, 
daims,  demands,  and  liability,  on  account  of  the  breach 
ef  the  said  covenants  and  conditions  (except  as  aforesaid), 
itt  any  of  them.  [Proviso  for  re-entry,  supra,  p.  862.] 
AxD  THE  landlord  doth  hereby  covenant  with  the  tenant, 
that  he  the  tenant  [remainder  of  covenant  for  quiet 
fujoffment,  supra,  p.  862].  And  further,  that  he  the 
Imdlord,  will  during  the  said  term  hereby  granted,  duly 

pay  the  said  yearly  rent  of  £ by  the  hereinbefore 

leeited  indenture  reserved,  and  will  at  all  times  keep 
ihe  tenant,  his  estate  and  effects,  indemnified  against 
all  actions,  expenses,  claims  and  demands,  on  account 
of  the  non-payment  of  the  said  rent,  or  any  part  thereof. 
And  the  landlord  doth  hereby  acknowledge  the  right  of 
ihe  tenant  to  production  of  the  hereinbefore  recited 
indentore,  and  to  delivery  of  copies  thereof,  and  under- 
!teke  for  the  safe  custody  thereof  [Interpretation  clause, 
\9i^a,  p.  347,  with  the  variation  in  note  (b),  p.  847].     In 

'WITHESS,  &c. 


Prbcedent 
XCVI. 


UNDBBLEASB. 

— ^to  indemnifr 
the  landlord. 

CoyenantB  by 
landlord  for 
quiet  enjoy- 
ment; 

— to  pay  the 
original  rent ; 

— and  indem- 
nify the  lessee; 


— ^and  acknow- 
ledges right  to 
production, 
&c,,  of  lease. 


XCVII. 

Ii«A8E  of  a  House  and  Furniture  for  a  Term  deter- 
minable at  the  option  of  the  tenant  (a). 

This  INDENTUKE,  made,  (tc,  BETWEEN  A.,  of,  &c. 
penor]  (hereinafter  called  the  lessor),  of  the  one  part,  and 
^'f  ot,  &G.  [lessee]  (heremafter  called  the  lessee),  of  the 
<*her  part,  wttnessbth  that  the  lessor  doth  hereby  demise 
^to  the  lessee,  All  that  messuage  or  dwelling-house, 
with  the  coach-house  and  stables  at  the  back  thereof, 

■itaate  and  numbered ,  in street,  in  the  parish 

^ » in  the  county  of ,  together  with  the  fur- 

ft  

BitTire  and  other  effects  specified  in  the  schedule  hereto, 

(«)  The  lessor  is  suppoeed  in  this  Precedent  to  be  himself  a  lease- 
™Wer,  and  the  lease  is  therefore  really  an  underlease,  as  to  which 
"«  «J»ro,  p.  366,  n.  (6). 


Precedent 
XCVII. 


OF   A  HOUSE 

AXD 
yURXITrRR. 

Parties. 

Witnesseth. 

Demise. 

Parcels. 

Furniture. 
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Phecbdknt 
XCVII. 


OP   A  HOUSE 

AND 
PURNITURE. 

Habendum. 

Beddendum. 

GoTenants  by 
lessee  to  pay 
rent^rat^, 
&c.,  and  to 
repair. 


To  paint  out* 
side  once  in 
three  yean, 


and  inside 
once  in  seven 
years. 


Not  to  make 
alterations. 


To  preserve 
furniture,  and 
to  replace. 


To  permit 
lessor  to  enter 
and  view  and 
give  notice  of 
want  of  repair. 


TO  HOLD  the  premises  unto  the  lessee,  for  the  tenn 

twenty-one  years,  from  the  day  of  ,  1( 

YiELDma  therefor  [reservation  of  rent  payable  qiiai 
ut  mpj-a,  p.  866].     And  the  lessee  doth  hereby 
himself  and  his  assigns  covenant  with  the  lessor 
[covenants  to  pay  the  rent,  rates,  dc,  ut  »upra,  p. 
AND  ALSO  will,  during  the  said  term,  at  his  and  their  o\ 
cost,  well  and  sufficiently  repair,  maintain,  and  keep 
said  messuage  or  dwelUng-house,  coach-house  and  stal 
(hereinafter  generally  referred  to  as  the  said  dwell 
house  and  stabling)  and  all  new  fixtures  and  additic 
thereto  in  good  condition  and  complete  repair;  .\nd 
particular  will  once  at  least  in  every  three  years  of 
said  term,  paint  with  three  coats  of  good  oil  colours 
the  outside  wood,  iron,  and  stucco  work  previously  paint 
AND  ONCB  at  least  in  every  seven  years  of  the  said  tei 
clea^Q  and  re-point  the  outside  stone  and  brickwork ; 
ONCE  at  least  in  every  seven  years  of  the  said  term 
with  two  coats  of  good  oil  colours  all  the  inside  wood,  ii 
and  other  work  previously  painted  [and  afterwards  vai 
the  parts  usually  varnished,  and  also  wash,  distem] 
and  whiten  the  ceilings,  and  re-colour  and  properly 
paper  the  walls,  in  the  same  ornamental  style  as 
present]  ;  and  will  not,  without  the  previous  licence 
writing  of  the  lessor,  make  any  addition  to  the 
dwelling-house  and  stabling,  or  any  alteration  therein 
in  the  elevation  thereof;    and  will  preserve  the 
furniture  and  other  effects  specified  in  the  said  schedi 
from  being  destroyed  or  damaged  (reasonable  wear 
tear  thereof  excepted),  and  will  replace  with  articles  o| 
similar  kind  and  of  equal  value  such  parts  of  the 
furniture  and  other  effects  as  shall  have  been  destroyj 
or  damaged  ;  and  will  permit  the  lessor,  twice  in  e^ 
year  during  the  said  term,  to  enter  upon  the  said  dwe) 
house  and  stabling  to  view  the  condition  thereof,  and 
all  wants  of  repair  then  and  there  found,  to  give  or  leal 
a  notice  in  \sTitinfr  for  the  lessee  to  amend  the  sami 


Sfii) 


Tu  keep  tlic 


1  WILL   at   his   own   expenBe,  within   three  calendar 

iiths  from  the  f^ivinj;  or  leaving  such  notice,  well  and 

Gciently  amend  tlie  same  accordingly  («) ;    and  also 

1,  during  the  sftid  terra,  at  the  like  expense,  keep  the 

i  premises  insured  (h)  against  loss  or  damage  by  fire   ' 

meh  office  as  the  lessor  shall  approve,  in  the  sums   [ 

owing,  at  the  least,  that  is  to  say,  the  said  dwelling- 

ise  and  stabling  in  the  sum  of  H- — -,  and  the  said   insured:   ■ 

nilure  and  other  effects  specified  in  the  said  schedule, 

tubstituted  for  the  same,  in  the  sumof  .£ ;  and  will 

oduee  the  jwlicii,  iil  aiipra,  p.  360]  ;  AND  ALSO  will  not   Kot  to  remove 
love  any  ot  the  said  furniture  and  other  effects  specified    """  *"* 
the  said  schedule  from  the  said  dwelling-house  and 
bUng  without  the  previous  licence  in  writing  of  the 
mr.     ,\Kri  will  not  [ansiffn,  dc,  irithont  licence,  mijira,   Xot  tn  iiwijpi, 
3(il,362]:  and  will  at  theexpiration,or80onerdeter-  j.\.. 
mtion  of  the  said  term,  deliver  up  to  the  lessor  the  said  the  preniiie*. 
imises  (including  the  said  furniture  aiid  other  effects 
eitied  in  the  said  schedule  or  substituted  for  the  same 
ier  the  covenant  hereinbefore  contained),  with  all  new 
:ures  and  additions  thereto  in  such  good  condition  and 
Dplete  repair  as  aforesaid.     Provided  alwayh  [pioriso 
re-mtnj.  supra,  p.  36'2].     Provided  always  that  the  I'uwetior 
see  may  at  the  end  ot  the  seventh  or  fourteenth  year  ,^^the  lea'.*" 
the  said  term,  determine  the  aame  upon  giving  to  the  on  (riving 
sor  ((■),  or  leaving  for  him  at  his  last  known  place  or 
ices  of  abode  in  England  six  calendar  months'  previous 
tice  (d)  in  writing  of  the  intention  so  to  do,  and  upon 

I')  Tbal  these  ci)vetianL»,  and  the   previous  jfcnenil  cuvenont  to 

uir,  are  indepenilent  cuvi'iiants,  and  that  the  lessor  niny  sne  on 

Btk  or  the  covenant  to  rcpait  without  giving  any  nolict;  under  this 

*r  one,  see  BaylU  v.  U  V.roii,  4  C.  B.  (N.  S.)  .137  ;  ffic  v.  Pfrki,i>, 

R.  2  Ei.  92. 

i)  See  mprn,  p.  3G0,  n.  (((). 

')  See  ffoffij  V.  Brooks,  l.'i  ij.  B.  D.  256,  showing  that  the  fullowiiii; 

t-rnatiTe  ia  necesssiy. 

il)  No  particular  form  of  notice  is  required,  but  it  inuet  be  cleur 

1  unoiiihiguou.''  :  a  notice  in  the  alternative  i«  bad.     See  Biirii  v. 

flmpwm,  [1895]  I  Q.  B.  231. 

R.c.p.  24 
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PRECKDEXT 

XCVII. 


OF  A  HOUSE 

AND 
FURNITUIIE. 


paying  the  rent  and  performing  and  observing  tht 
covenants  by  the  lessee  herein  contained  up  to  the  da] 
of  the  said  term  being  so  determined.  [Covenant  Ini  th 
lessor  for  quiet  enjoyment,  ut  supra,  p.  362,  rfoirii  U 
"interruption"  and  proceeding  "by  the  lessor  or — • 

of  [the  ground  landlord^  or  any  person  claimini 

under  either  of  them  (a)."  Interpretation  Clause,  stipn^ 
pp.  362,  368.]    In  avitness,  &c. 

THE  SCHEDULE  above  referred  to. 


I'UKtKDKNT 

XCVIII. 


l)F  A    PAllM. 


Parties. 

"Witnessoth. 

Demise. 

l*sir('els. 


XGVIII. 
Lease  of  a  Farm  (/>). 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &cj 
[lessor]   (hereinafter  called  the  lessor),  of  the  one  pr"* 
and  B.,  of,  &c.  [lessee],  (hereinafter  called  the  lessee), 
the  other  part,  witnesseth,  that  the  lessor  doth  here! 
demise  unto  the  lessee  all  that  faim  and  lands,  in 
parish  of ,  in  the  county  of ,  called fana| 

(a)  Unless  the  lessor  expressly  covenants  to  pay  the  rent  anl 
perform  the  covenants  under  his  own  original  lease,  the  covenni 
for  quiet  enjoyment  should  be  extended  as  in  the  text  for  the  acts  a 
the  ground  landlord,  and  those  claiming  under  him. 

(h)  Tiiis  is  a  Precedent  of  a  simple  farming  lease,  containing 
special  stipulations  as  to  mode  of  farming,  &c.,  and  applicable  to 
taking  from  any  time  in  the  yeai*.     The  two  following  Precede 
contain  different  forms  of  the  stipulations  usually  inserted  in  farmi 
leases  of  a  more  stringent  character,  those  in  the  next  Precede 
being  adapted  to  a  taking  from  Lady  Day.    Precedent  CI.  is  ada] 
for  a  Michaelmas  take.  I 

The  Agricultural  l}oldingH  (Engknd)  Act,  1883  (46  &  47  VicKj 
c.  61},  does  not  appear  to  necessitate  any  alteration  in  a  farming  1 
for  a  term  of  years.  But  a  substituted  scale  of  compensation  for 
improvements  mentioned  in  the  third  part  of  the  first  schedule  to 
Act  is  sometimes  provided  pui*suant  to  the  5th  sect  See 
(•I.  The  Act  has  been  extended  and  amended  by  the  T 
(compensation  Act,  1890,  and  the  Market  Gardeners  Compens 
Act,  1895.  And  see  the  Aliottnents  and  Cottage  Gardens  Compel^ 
.sation  for  Crops  Act,  1887. 


LEASES.  371 

I  with  the  fcinn-house  and  other  buildings  thereon,  the     ^J!^???'' 

I  (Artieiilflrs  whereof  are  specified  in  the  schedule  hereto,         

;  ncEPT  and  reserved,  out  of  this  demise,  all  timber  and  "'  ^  ^'^^^' 
I  other  trees,  and  the  right  to  enter  and  cut  and  remove  Exception  of 
I  the  same,  to  hold  the  premises,  except  as  aforesaid,  unto  jxabendum 

the  lessee,  for  the  term  of years  from  the  date  of  Reddendum. 

tili^e  presents  ;  yielding  therefor,  during  the  said  term, 

She  yearly  rent  of  £ ,  clear  of  all  deductions,  by 

equal  half-yearly  payments,  on  the day  of and 

file day  of in  every  year,  the  first  of  such 

pavments  to  be  made  on  the day  of next  [and 

the  last  to  be  made  in  advance  on  the day  of ,  Oovenanta  by 

immediately  preceding  the  expiration  of  the  said  term]  (a) .  ^^^  ^^^^ ' 

Akd  the  lessee  doth  hereby  for  himself  and  his  assigns 

covenant  with  the  lessor,  that  he  the  lessee,  during  the 

ttidterm,  will  [pay  rent,  rates  (fc),  d-c,  and  keep  insured 

■**said  faim-house  and  buildings,"  and  prodiwe  policy,  ut  to  keep  the 

»Fa,  p.  360] ;  and  will  keep  the  said  farm-house  and  Swndition, 

hiildings,  and  all  things  in  and  about  the  same,  and  all 

fBnces,  ditches,  drains,  watercourses,  gates,  fixtures  and 

things  upon  or  about  the  said  farm  and. lands,  in  good 

tondition  Emd  complete  repair,  and  without  any  alteration, 

cseept  such  as  the  lessor  shall  approve  of :   and  will  and  properly 

cultivate,  manure,  and  manage  the  said  farm  and  lands  in  c"**>^^*^'^ » 

t  hir  and  proper  manner  according  to  the  most  approved  not  to  convert 

•ourse  of  husbandry  (d),    and    will  not  convert  into  fJlead^Tnto 

^ble  land  any  land  now  in  pasture  or  meadow,  without  arable; 

m»  consent  of  the  lessor  ;  and  will,  at  the  expiration  or  and  yield  up    ' 

/  \  c.  ««^        /  N  "t  tbe  end  of 

I    («)  See  «tpra,  p.  360,  n.  (a).  the  terra; 

\(»)  See  p.  373,  t»/ra,  n.  {a). 

(c)  In  Meux  v.  CobUy,  [1892]  2  Ch.  263,  it  w«8  held  that  a  covenant 
isUUntially  in  this  form  did  not  preclude  the  lessee  from  converting 
fte  farm  into  a  market  garden,  sed  quaa-e.  And  compare  Kehoe  v. 
iUrpM  of  lAuudcwne,  [1893]  A.  C.  451  ;  and  Lord  Blackburn's 
I^pBent  in  IFestropp  v.  EUigott,  9  App.  Cas.  815.  If  there  is  any 
w  of  the  farm  Ijeing  i|^ed  for  other  than  legitimate  purposes,  it 
^oold  be  better  perhaps  to  prescribe  the  mode  of  cultivation  more 
cuctly.  See  the  provisions  as  to  cultivation  and  management  in 
Piwedent  CL,  tnfra^  p.  384. 

24—2 
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'xcviiT^  sooner  determination  of  the  said  term,  yield  up  the  same 

premises  in  such  good  condition  and  complete  repair,  and 

OF  A  FAKM.  jj^  jg^-j.  ^^^  proper  order,  as  aforesaid,  unto  the  lessor; 

and  that  land-  AND  THAT  the  lessor  and   his  agents,   surveyors,  and 

to  insipect'^  ^  workmen,  may,  at  all  reasonable  times  during  the  said 


term,  enter  upon  the  said  premises  to  inspect  the  same, 
and  to  cut  and  remove  timber  and  other  trees.  [Caveiian^ 
against  assignment ;  proviso  for  re-enti*i/ ;  covenant  by  letm 
for  quiet  enjoyment ;  nt  supi'af  pp.  361,  362.  Interpreta- 
tion Clause,  sujyra,  p.  362.]     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


PUKCKDKXT 

XCIX. 


OF  A    FARM   BY 

TENANT  FOR 

LIFE  UNDER 

POWER. 


Parties. 


AVitnegseth. 


Demise. 
Parcels. 
Exception. 


XCIX. 

Lease  of  a  Fabm  hg  a  Tenant  for  Life  under  a  Powa 

in  a  will. 

This    INDENTUEE,    made    the  day    of , 

BETWEEN  A.,  of,  &c.  [tenant  foi-  life  and  donee  of  poKer], 

of  the  one  part,  and  B.  and  C,  both  of ,  farmers  and 

co-partners  [lessees]  (hereinafter  called  the  lessees),  of  the 
other  part,  avitnesseth,  that  the  said  A.,  in  exercise  of  a 
power  for  this  purpose  to  him  given  by  the  will,  dated 

the  day  of  ,   18 — ,  and  proved  in  the 

Registry  on  the day  of ,  18 — ,  of  G.  B.,  deceased, 

and  of  every  or  any  statutory  or  other  power  enabling^ 
him  (a),  doth  hereby  demise  unto  the  lessees,  all  thai 
[parcels,  supra,  p.  370].  Except  and  reserving  unto  the 
said  A.,  and  his  assigns,  and  other  the  person  or  persons 
for  the  time  being  entitled  to  the  said  premises  in  reversioQ 

(a)  As  to  the  power  of  leasing  conferred  on  tenants  for  life  bf 
the  Settled  Land  Acts,  see  note  (a),  to  Precedent  OIL,  wM 
p.  389.  But  these  powers  are  cumulative,  and  do  not  aflfeet  w 
powers  of  leasing  contained  in  a  settlement,  except  by  rendeiiv^^ 
the  consent  of  the  tenant  for  life  necessary  to  the  exercise  of  aof' 
such  power  by  the  trustees  of  the  settlement  or  other  person,  (See 
sect.  56  of  the  Act  of  1882  (App.  VII.,  infra),  and  the  Act  of  1884 
(App.  VIII.,  infra),  ss,  6  and  7). 
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immediately  expectant  on  the  determination  of  the  term     ^'^fi,*!?^'^"^ 

hereby  granted  (all  of  whom  are  hereinafter  included         ' 

in  the  expression  "  the  reversioner  or  reversioners  "),  all  *^^  ^  *"^^^  "^ 

^  ''  TENANT   FOR 

timber  and  other  trees,  wood,  and  underwood,  now,  or  at    lipb  lndbr 
any  time  during  the  said  term  hereby  granted,  growing  _  -  ^.^T.^."/ 
upon  the  said  premises,  and  all  mines  and  minerals  lying  ^^^ioerais 
in  or  under  the  same,  with  liberty  for  the  reversioner  or  ^^ith  liberty 
reversioners,  and  his  or  their  lessees,  agents,  and  workmen,  ^  ®J*^  ^^ 
%i  all  times,  with  or  without  horses,  carts  and  carriages,  to 
enter  upon  the  said  premises,  and  every  part  thereof,  and 
to  fell,  stub  up,  and  carry  away  the  said  timber,  trees,  and 
onderwood,  and  to  search  for,  work,  dress,  manufacture, 
lender  merchantable,  and  carry  away  the  said  mines  and 
minerals,  and  for  the  purposes  aforesaid  to  do  all  such 
tcto  and  things  as  he  or  they  shall  think  necessary  or 
expedient ;  and  in  particular  to  occupy  and  use,  exclu-  —and  to  use 
fiively  or  otherwise,  so  much  of  the  land  hereby  demised  J^^p^Sra^ 
AS  he  or  they  shall  reasonably  require  for  any  such  pur- 
pose, the  reversioner  or  reversioners  compensating  the 
lessees  by  abatement  of  rent  or  otherwise,  according  to 
the  circumstances,  for  any  damage  or  injury  sustained 
by  them;    and  also,   except  and  reserving    unto    the  Exception  of 
leversioner  or  reversioners  all  the  game  upon  the  said  ^^^vl^^*^ 
premises,  vrith  liberty  for  him  and  them,  and  his  and  liberty  to  hunt 
their  servants,  friends,  and  all  other  persons  by  his  or  ^^    ^^  ^^' 
their  permission,  to  hunt,  kill,  take,  or  destroy  the  same 
.upon  the  said  premises,  at  all  times  during  the  term 
I  hereby  granted,  as  regards  game  other  than  hares  and 
I  rabbits  exclusively,  and  as  regards  hares  and  rabbits  con- 
€an-ently  with  any  other  person  or  persons  for  the  time 
being  legally  entitled  to  the  same  or  the  like  right  (b). 
;  To  HOLD  the  premises  (except  as  aforesaid)   unto  the  Habendum. 

I  (a)  Under  sect.  6  of  the  Rating  Act,  1874  (37  &  38  Vict.  c.  54), 
^  tenant  may  be  entitled,  in  the  absence  of  stipulation,  to  deduct 
fr^nn  big  lent  a  proportion  of  rates  iu  respect  of  the  right  of  sporting 
b«re  ie»erved.  See  Duke  of  Devonshire  v.  Barrow  Hcematite  Steel  Co,, 
2  Q.  B.  D.  286  ;  ClmUmer  v.  Bolckow,  3  App.  Cas.  933. 
[h]  See  the  Ground  Ganie  Act,  1880  (43  &  44  Vict,  c  47.) 


'""xf-iy^^^     IfeSseeB,  for  the  tenn  of years  from  tlie  -iStb  day  of 

"        Mftreh,  18 — ;  yielding  therefor  daring  the  said  term  th» 

"xiwiitT^ir  y*"^'}'  rent  of  .4' ,  clear  of  all  deductions,  by  eqaal 

Livn  vsmu    hidf-yearly  payments  on  the  26tli  day  of  March  and  tba 
■2Slth  daj'  of  September  in  every  year,  the  first  of  suA 

'inf^JJ^ij"  Payments  to  'oe  made  on  the  29th  day  of   September; 

rent,    ■  1H~ ;  AND  ALSO  yielding  by  like  half-yearly  payments  tlm 

—ttiHl ul Bd.!]-    additional  yearly  rent  of  £10  for  every  acre  (and  soil; 

pent  reut».  proportion  for  a  less  quantity)  of  pasture  or  meado^r  kod 
which  shall  during  the  said  term  be  broken  up  or  con- 
verted into  tillage  \vithout  the  pievious  consent  of  tlw 
reversioner  or  reversioners,  AND  the  additional  yearly  rent 
o!  £5  for  every  acre  (and  bo  in  proportion  £or  a  \em 
ijuantity)  of  land  on  which  two  suceeseive  nhite  croj« 
siiall  have  been  taken,  and  the  additional  rent  of  £■ 
Ito  be  paid  only  when  the  occasion  shall  arise),  and  b(>  in 
[hi'Oportion  for  a  less  quantity,  for  every  load  of  hay, 
straw,  turnips,  fodder,  dung,  compost,  or  manure  tM 
ciliall  during  the  said  term  be  removed  from  the  said 
premises ;  the  first  or  only  payment  of  each  of  the  sdd 
additional  rents  to  be  made  on  such  of  the  said  lialf* 
yearly  days  of  payment  as  shall  happen  next  after  ths 
^itrae  shall  become  payable,  and  the  payment  thereof,  3 
rt'sei-ved  yearly,  to  continue  thenceforth  for  the  residi 

Corenuuu  ii;     of  the  said  term  (a).    And  the  lessees  do  hereby  f* 

'™"'  themselves  and  their  assigns,  and  as  separate  covenants 

itlso   each   of   them  doth   for   himself  and  bis   assign^ 

covenant  with  the  reversioner  and  reversioners,  thatthfj, 

— loiiuyiiie      the  lessees,  will  pay  unto  the  reversioner  or  reveraiona* 

the  said  certain  yearly  rent  of  M ,  and,  if  the  same  shall 

liecome  payable,  the  said  additional  rents,  at  the  timM 
<iiid  in  manner  aforesaid,  clear  of  all  deductions  eseept 

— nitr-aiiil       [[>r  land-tax  (i) ;  and  also  [ivill  puy  rates,  dc,  "eieept- 
land-tax,"  mipra,  p.  360] ;  and  also  will,  during  the  said 
(a)  See  «up-u,  p.  359,  n.  («). 

(6)  If  no  deduction  in  respect  of  tlie  riglit  of  sporting  is  to  ta 
"1  lowed,  odd  "and  in  particular  without  any  deduction. 


OF  A  FARM    nV 
TEXANT  FOll 


POWRU. 


— to  repair  (ff) ; 


LEASES.  875 

tenn  at  their  owii  expense,  well  and  sufficiently  maintain,        xcix'^^ 

cleanse,  and  keep  in  good  condition  and  complete  repair, 

iiie   said   messuage    or    farm-house,    and    any    other 

buildings  now   or  at  any  time  during  the   said  term    ^"J;^Z^y^^ 

jtanding  or  erected   upon  the  said   premises,  and   all 

gates,  rails,   fences,   dikes,   drains,  water-courses,   and 

appurtenances  to  the  said  premises  (except  such  as  shall 

le  hereafter    erected    or    made    by    the    reversioner 

or  reversioners,   or    any  other    person,   under    or    by 

virtue  of  any  reservation  herein  contained) ;   and  also 

Ivill  farm    and     cultivate    the    said    premises    in     a 

Ikiisbandlike  manner  [on  the  four-course  system]  and 

laecording  to  the  custom  of  the  country  (b) ;   and  also 

will  at  all  times  during  the  said  term,  keep  upon  the  said  ^to  cultivate 

,premiaes,  cattle,  horses,  sheep,  or  other  live  stock,  to  the  ^.^^tem  ."*^^"^® 

■nine  of  £ —  at  the  least ;  and  also  will,  during  the  first  _to  keep  live 

|Kven  years  of  the  said  term,  expend  in  draining  the  said  f,^Jt^^]%j,i,je 

fremises  in  such  manner  as  the  reversioner  or  reversioners  on  thn 

I  or  his  or  their  agents  shall  approve,  £ —  at  the  least ;  P^®™^®^* 

AXDWHiL  also,  at  their  expense,  during  the  first  seven  mone^m 

j years  of   the   said    term,  expend    in    the  erection    of  *^i»>°s» 

I  amvenient  and  substantial  barns,  stables,  sheds,  or  other  r"?^^  *" 

I  '  builaiiigs. 

|taildingB,  on  the  said  premises,  £ —  at  the  least;  and 

I  Also  x?ill  permit  the  reversioner  or  reversioners,  and  his  To  permit 

^4.1-  .  .  J  1  Fa         A  J     '         reversioners  to 

I « their  agents,  servants,  and  workmen  [to  enter  and  vuic  ^^^^^  ^^^ 
i  Ac  cvttdition  of  the  pre^niseSy  and  give  notice  of  want  of  view ; 
trpair;  and  to  repair  upon  notice,  ut  supra,  pp.  368,  869]: 


ttnder  the  Bating  Act,  1874,  in  respect  of  the  right  of 
sporting." 

(a)  The  special  form  of  tliis  covenant,  and  of  the  subsequent 
cofcoants  to  ensure  and  to  deliver  up  at  the  end  of  the  lease,  is  due 
to  the  previous  provision  enabling  the  lesson  to  resume  possession  of 
pnts  of  the  land  during  the  demise.  In  a  lease  not  containing  such 
«  proTidoo,  these  covenants  would  be  similar  to  the  corresponding 
covenants  in  the  next  Precedent. 

PO  S«  n.  (c),  tupra,  p.  371. 
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Precbdext 
XCIX. 

OF  A   FARM   BT 

TENANT  FOB 

LIFE   UNDER 

POWER. 

— to  keep 
buildings 
iii3urod(<i), 

— and  to  pro- 
duce policy. 

To  permit  the 
reversioner  or 
incoming 
tenant  to  enter 
and  cultivate 
fallow  land. 


To  deliver  up 
premises  with 
new  buildings 
at  end  of 
term  {b)  ; 


— and  to  sell 
to  reversioner, 
or  incoming 
tenant,  manure 
and  fodder, 


— and  to  allow 
the  same  to  be 
used  on  the 
premises. 


LEASER. 

AND  ALSO  will  keep  insured  against  loss  or  damage  bj 
fire,  in  such  office  as  the  reversioner  or  reversioners  shaB 
approve,  to  the  amount  of  two-thkds  of  their  full  value  it 
the  least,  the  said  messuage  or  farm-house,  and  all  other 
buildings,  now  or  at  any  time  hereafter  erected  by  tim 
lessees  upon  the  said  premises ;  and  will,  when  required, 
produce  to  the  reversioner  or  reversioners,  or  his  or  tbeff 
agent,  the  policy  of  such  insurance  and  the  current  year'i 
receipt  for  the  premiums  thereon ;  and  will  permit  thft' 
reversioner  or  reversioners,  or  the  incoming  tenant,  ani 
his  and  their  bailiffs,  servants,  and  workmen,  from  and 
after  the  11th  day  of  November  immediately  preceding 
the  expiration  of  the  said  term  to  enter  upon  the  s&ii 
premises,  and  plough  and  cultivate  the  fallow  land,  aa 
he  or  they  shall  think  proper ;  and  for  the  purpose  afore- 
said to  use  and  occupy  such  stables  and  sheds  as  he  or 
they  shall  reasonably  require  for  the  accommodation  of 
liorses,  carts,  and  other  implements  of  agriculture  withoul 
any  charge  in  respect  thereof ;  and  also  will,  at  the 
expiration  or  sooner  determination  of  the  said  term, 
deliver  up  the  said  premises,  together  with  any  new 
buildings  or  erections  thereon,  built  or  erected  by  the, 
lessees,  and  all  fixtures  and  additions  thereto,  in  sack: 
condition  and  repair  as  aforesaid,  and  in  all  respects  in^ 
such  state  and  condition  as  shall  be  consistent  with  the 
due  performance  of  the  covenants  hereinbefore  contained;; 
AND  ALSO  will  sell  to  the  reversioner  or  reversioners,  or 
the  incoming  tenant,  at  a  fair  market  price,  all  the  dung; 
and  manure  produced  upon  the  said  premises  during  the 
last  year  of  the  said  term,  and  also  all  straw,  hay,  and 
other  fodder  not  consumed  before  the  expiration  or  sooner 
determination  of  the  said  term ;  and  will  permit  the 
same  to  be  carted  out  or  used  or  consumed  on  the 
premises  by  the  purchaser  or  purchasers  at  usual  and 
convenient  times  and  places :    [Proviso  for  re-entry ,  «rt 

(a)  See  ii.  (rf),  p.  360,  supra, 
{h)  See  n.  («),  p.  375,  supra. 
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stipra,  p.  362,  substituting  **  reversioner  or  reversioners/'     Precedent 

Jor  "lessor"];  and  the  said  A.  doth  hereby  covenant         ' 

vith  the   lessees,  that    the    lessees,   performinff    and  ^^  ^  '"^^^  "^ 

,  '      r-  O  TENANT  FOB 

observing  all  the  covenants  by  the  lessees  herein  con-    life  under 

tained,  may  hold  and  enjoy  the  said  premises,  during  — ^2^^   _ 

the  said  term,  without  any  interruption  by  the  said  A.,  ^^g^^o*!!^ 

or  any  person  claiming  through  or  in  trust  for  him,  or  ment, 

under  the  said  will  of  the  said  G.  B. ;  and  also  that  the  —and  for  pay- 

reversioner  or  reversioners  will  during  the  said  term  pay  ^^ 

the  land  tax  payable  in  respect  of  the  premises.   Provided  interpretation 

iLWAYs,that  unless  such  an  interpretation  is  inconsistent  ^^^^* 

vith  the  context,  the  expression  the  lessees  hereinbefore 

tted  shall  include  their  executors,  administrators,  and 

Assigns.    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


FKEBHOLD 
FAKX. 


c. 

Lease  by  a  Husband  of  his  Vf ife's  freehold  Farm  («).        Tiuscedent 

This  indenture,  made,  (fee,  BETWEEN  A.  B.,  of,  &c.  j,y  ^and 

liwiand],  of  the  one  part,  and  C.  D.,  of,  &c.  [lessee]  (here-  of  wife's 
Jnafter  called  the  lessee),  of  the  other  part,  witnessbth, 

^t  HE  the  said  A.  B.  doth  hereby  demise  unto  the  lessee  parties. 

(«)  This  Precedent  ia  a  epecimen  of  a  lease  granted  under  the 

;  *«toitoiy  powers  given  by  sect.  46  of  the  Settled  Estates  Act,  1877 

!<♦)  &  41  Vict  c.  18),  to  tenants  for  life,  &c.  (see  Taylor  v.  Taylor, 

;  L  R^  20  Eq.  297,  and  also  Taylor  v.  Taylor,  1  Cli.  D.  426,  aflirnied 

<3  Ch.  D.  145),  of  settled  estates,  and  to  tenants  by  the  curtesy,  or  in 

'••wer,aiid  to  husbands  in  right  of  a  wife  seised  in  fee,  of  unsettled 

^^■^    These  powers  correspond  with,  but  are  somewhat  more 

extensive  than,  the  powers  contained  in  sect.  32  of  19  &  20  Vict. 

c  120  (the  former  Settled  Estates  Act,  now  repealed).    As  regards 

'•'^^  estates,  these  powers  are  restricted  by  sect.  67  of  the  Settled 

^'<*te>  Act,  1877,  to  settlements  made  after  1st  November,  1856, 

<wing  the  date  when  the  former  Settled  Estates  Act  came  into  opera- 

^on,  the  44th  section  of  which  contained  a  similar  restriction.    They 
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Pkecedext 
C. 


BY  HUSBAND 

OF  wipe's 

FREEHOLD 

FARM. 


Witnesseth. 

Demise. 

E.\ceptioii. 

Habendum. 

Reddendum. 


Covenants  by 
the  lessee 


ALL  THAT  [parccls,  Hupva,  p.  370],  EXCEPT  and  reserve 
nevertheless  out  of  this  demise  all  mines  and  mineral 
and  all  timber  and  other  trees  in,  under,  or  upon  the  sftij 
premises,  with  liberty  to  enter,  search  for,  obtain,  ci 
and  remove  the  same,  To  hold  the  premises  (except 
aforesaid)  unto  the  lessee,  for  the  term  of  twenty-oi 

years  from  the  day  of  18—  (a) ;    yielpim 

therefor  during  the  said  term  the  yearly  rent  of  £*— 


clear  of  all  deductions  (except  for  land-tax),  by  equ^ 

lialf-yearly  payments  on  the day  of ,  and 

day  of ,  the  first  of  such  payments  to  be  mi 


on  the 


day  of 


next  (b) ;  the  said  rent  to 


X^aid  clear  of  all  deductions  except  for  land-tax.    And 
lessee  doth  hereby  for  himself  and  his  assigns  coveni 
with  the  said  A.  B.  (c),  that  he  the  lessee  will,  during 
said  term,  pay  unto  the  person  or  persons  for  the 
being  entitled  to  the  said  premises  in  reversion  immj 

are  not  touched  by  the  Settled  Land  Act,  1882  (App.  VII.,  in/n 
which,  though  giving  to  tenants  for  life  and  other  limited  owi 
much  larger  powers  of  leasing  (see  the  notes  to  Precedent  CI 
infrajf  and  various  other  powers,  including  a  power  of  sale  (ii 
which  see  note  (r),  p.  146,  sujrra)^  has  left  unrepealed  the  whole 
the  Settled  Estates  Act,  1877,  except  sect.  17,  relating  to  proceedi 
for  the  protection  of  settled  estates,  and  repealed  by  sect  36  of 
Settled  Land  Act,  1882.    The  powers  of  the  latter  Act  do  not 
to  be  exercisable  by  or  on  behalf  of  a  married  woman  seised  in 
simple  (see  sect.  61,  and  compare  sects.  2  and  58).    Bat  a  mai 
woman  of  full  age  can  now,  under  the  Married  Women's  Proj 
Act,  1882  (App.  XII.,  infra),  dispose  of  property  of  which  she 
seised  in  fee  simple  for  her  separate  use,  and  can,  with  the  col 
currence  of  her  husband,  dispose  by  deed  acknowledged  (see  s^cLi 
of  The  Conv.  Act,  1881,  Appendix  IV.,  infra)  of  property  of  whif 
she  is  seised  in  fee  simple  otherwise  than  for  her  separate  u?e. 
mpi'a,  pp.  124  and  165. 

((c)  The  term  must  not  exceed,  as  to  estates  in  England,  twent 
one  years,  and  as  to  estates  in  Ireland,  thirty-five  years,  and  mil 
take  effect  in  possession  at  or  wutliin  one  year  next  after  the 
of  the  lease,  see  sect.  46  of  the  Act. 

{())  See  supra,  p.  359,  n.  («). 

(c)  See  supra,  p.  360,  n.  (h).    The  benefit  of  the  covenant  will 
with  the  reversiominder  sect.  10  of  The  Conv.  Act,  1881. 
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itttely  expectant  on  the  determination  of  the  said  tei-m 
lil  of  whom  are  hereinafter  included  in  the  expression 
the  reversioner  or  reversioners")  the  said  rent  at  the 
iiies  and  in  manner  aforesaid  ;  and  will  pay  all  taxes, 
Lies,  aBsessmenta,  and  outgoings  of  every  description, 
iiyable  in  respect  of  the  said  premises  (a),  except  lajid- 
IX ;  .iND  will  keep  the  said  messuage,  together  with  all 
xtnres  therein,  and  all  buildings  for  the  time  being  on 
le  said  premises, and  also  the  gates, fences, roads, drains, 
itches,  and  water-courses  belonging  to  or  upon  the  said 
remises,  in  good  condition  and  complete  repair;  and 
ill  keep  insured  the  said  messuage  and  all  buildings  on 
le  said  premises  against  loss  or  damage  by  iire,  in  the 

—  Insurance  Office  for  the  sum  of  £ at  the  least ; 

HD  ttiLi,  [produce  policy,  ut  giijrra,  p.  876]:  and  will 
ultivate  the  said  farm  and  lands  in  a  good  and  husband- 
ke  manner,  according  to  the  custom  of  the  country  {b) ; 
ND  will  not  during  the  last  four  years  of  the  said  term 
iw  any  part  of  the  arable  land  with  white  straw  crops 
1  two  successive  years ;  and  will  not  duiing  tlie  last  year 
f  the  said  tei-m  remove  from  the  said  premises,  any  of 
M  hay,  straw,  muck,  dung,  or  compost,  there  produced 
r  made  (c) ;  and  will  not  break  up  or  convert  into  tillage 
ny  of  the  meadow  or  pasture  lands;  and  will  not  cut 
own,  lop,  or  destroy,  any  timber  or  other  trees  now  or 
t  any  time  during  the  demise  in  or  upon  the  said 
remises ;  and  also  will  at  the  expiration  or  sooner 
cl«nnination  of  the  said  term  dehver  up  to  the  rever- 
ioner  or  reversioners  the  said  premises,  with  all 
iiildings,  erections,  and  fixtures,  which  at  any  time 
Kiring  the  demise  shall  be  added  thereto,  in  good  condi- 
ion  and  complete  repair.    Provided  always,  that  if  and 

(o)  See  n.  (rf),  p.  358,  lupm. 

1.6)  !^ee  tvpni,  p.  371,  n.  (c). 

\.c)  Thu  covenant  bind*  the  ttoaiit  uot  to  remove  any  of  tliii 
irodiice  named,  whether  grown  in  tlie  last  3'eai  or  earlier.  See  Oulc 
'■■  BaU*,  3  H.  &  C.  P4. 


-to  pay  tl 
trut  and  n 


e  properly, 
irhile  crop-. 


Xot  to  lirtak 
up  poatures. 
Xot  to  cut 
timber. 
To  deliver  up 
the  premiseti. 
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Precedent 
C. 


BY   HUSHAXD 

OF  wife's 

FKKKnOLD 

FARM. 

l*roTiso  for 
re-entry. 


Prk(^edi:nt 
CI. 


OF  A  FARM 

FROM  YEAR  TO 

YK.VR. 

Parties. 


Demise. 


l^arcels. 


whenever  any  part  of  the  said  rent  shall  be  in  arrear  id^ 
twenty-eight  days  (a),  whether  legally  demanded  or  notj 
or  there  shall  be  any  breach  of  any  of  the  covenants  1} 
the  lessee  herein  contained,  the  reversioner  or 
sioners  may  re-enter  upon  the  said  premises,  and  th( 

upon  the   said  term  of  years    shall    absolai 

determine.  [Covenant  by  the  lessor  for  quiet  enjoi 
Ht  supra,  p.  362,  down  to  "interruption,"  and  proceeding 
**by  the  said  A.  B.  or  E.  B.  his  wife,  or  any  persoB 
claiming  through  them  or  either  of  them."  Tnterpretati(^ 
Clause f  supra,  p.  377]  (fc).     In  witness,  &c.  | 

THE  SCHEDULE  above  referred  to. 


CI. 
Lease  of  a  F\nyifrom  Year  to  Year. 
An    agreement  (c)  entered  into  the  — 


day 

,  18 — ,  between  a.,  of,  &c.  (hereinafter  called 

lessor),  of  the  one  part,  and  B.,  of,  &c.  (hereinafter  cal 
the  lessee),  of  the  other  part. 

The   lessor  agrees  to  let,  and  the  lessee  agrees 
take — 

Pa7'cels. 

The   messuage  farm   and  lands  called   Farn^ 

situate  in  the  parish  of ,  in  the  county  of ,  aJ 

consisting  of  the  following  particulars  (that  is  to  sa^ 

(a)  See  sect.  46  of  the  Settled  Estates  Act,  1877,  and  sect  14  fli 
The  Conv.  Act,  1881  (Appendix  IV.,  infra),  and  sect.  2  ofTl* 
Coiiv.  Act,  1892  (App.  VI.,  infra),  imposing  limitations  on  the 
exercise  of  powers  of  re-entry. 

(6)  The  lessee  must  execute  a  counterpart  of  this  lease.  See  sect  # 
of  the  Settled  Estates  Act,  1877. 

(c)  This  Precedent  is  intended  as  a  fonn  of  general  applicability, 
but  especially  for  a  Michaelmas  holding. 
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\kere  set  out  the  particulars   in  scliedvle  foim  or  other-     Pkecbdext 

ww\  

ExcBPT  (i.)  all  quarries,  mines,  stone,  gravel,  sand,  clay,  phqVyear'to 
Wck,  earth,  and  other  minerals  (hereinafter  collectively        v^ar. 

(eferred  to  as  minerals):    And  (ii.)  All  timber    and  Exception  of 

llflier trees,  pollards,  and  saplings  (hereinafter  collectively  ""°^™  *' 

L_#        1  J-     -I      V   TT  •  I  •       n     *  — and  trees. 

referred  to  as  timber)  \here  insert  any  other  exceptions]. 


Reservations, 

Reserving  unto  the  lessor  and  all  persons  authorized  Reservation  of 
ly  him ;  (i.)  Liberty  to  search  for,  dig,  get,  dress,  make  ^\^}^  ^^^ 
merchantable,  and  carry  away  the  said  minerals,  and  to 
imk  all  necessary  pits  and  shafts,  and  make  and  erect 
•II  necessary  erections,   machinery,   roads,   and  other 
tonveniences  and    things  for  the  purpose:    And   (ii.)  —to  fell  trees; 
liBEBTY  to  fell,  cut,  cany  away,  and  dispose  of  the  said 
Mber;  Making  to  the  lessee  reasonable  compensation  —making'  , 
px  all  damage  occasioned  by  the  exercise  of  the  liberties  compensati(»n : 
jhereinbefore  reserved :    (iii.)  Liberty  to  resume  (a)  any  —to  resume 
|»rt  of  the  said  premises  for  the  purpose  of  exchanging   ^^  *  ^^ 


J— .  ^- — ^  .^*«  ^*«**.*^w«  *>.*   «— w  ^  —  ^wv,^  ^. Q — p,   exchanees  or 

ptennixed  or  detached  lands,  or  of  consolidating  farms :  consolidation 
MiOKG  to  the  lessee  reasonable  compensation,  either  by  ^^^jj^j^' 
fte  sabstitation  of  other  lands  or  by  reduction  of  rent  at  reasonable 
ifte  option  of  the  lessor :  (iv.)  Liberty  to  enter  for  the  ^^^'^Jj)^^^^^^ 
p^se   of    building    upon,    planting,    draining,    and  lamliOTd/ 
iniprovmg  the  premises,  and  of  diverting  and  altering  —and  to  make- 
Wads  and  water-courses :  And  (v.)  the  exclusive  right  upSn^^h™^"*** 
Subject  to  the  Ground  Game  Act,  1880)  of  shooting,  pi-emiHes. 
^wrting,  fishing,  and  preserving  game,  rabbits,  wild-fowl,  j!|"{|j*^^f  ^"**^^ 
ind  figh  (b).  siK)rtiii 


?• 


>)  See  the  Agricultural  Holdings  (Eiif^land)  Act,  1883,  b.  41, 
vliich  enables  land  to  be  resiuned  for  various  other  purposes,  and 
tt>powm  the  tenant  to  treat  a  notice  to  resume  part  as  equivalent 
to  notice  to  quit  the  whole.  Whether  this  would  apply  to  a  notice 
to  monie  under  the  liberty  in  the  text  seems  doubtful. 

('';  Set  Mwgan  v.  Jadcson,  [1895]  1  Q.  B.  885. 
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LEASES. 


Precedent 
CI. 


OF  A  FAUM 

FROM  YEAR  TO 

YEAR. 

TiTni. 


Term. 

For  one  year  from  the  29th  day  of  September,  18— ^ 
and  80  on  from  year  to  year  until  the  demise  shall 
determined  at  the  end  of  the  first  or  any  subsequent  ye 
by  either  party  giving  to  the  other  not  less  than  tiri 
calendar  months'  previous  notice  in  writing  (a). 


Reddeudiim ; 

— of  certain 
yearly  rent : 


— an<l 
::idditioual 
•contingeut 
yeai'ly  rents ; 

—for 

plough in^  up 
meadow ; 

— improper 
-cropping ; 

— and  for 
improvements ; 


Rents. 
Yielding  therefor  during  the  demise  the  rents  or  sui 


— when  to  be 
paid; 


— and  addi- 
tion ;il  sums  for 


following :     (i.)  The  certain  yearly  rent  of  £ — 
equal  half-yearly  payments  on  the  25th  day  of  Mai 
and  the  29th  day  of  September  in  every  year,  the 
half-yearly  payment  to  be  made  on  the  25th  day 
^larch,  18 — ,  and  the  last  to  be  made  in  advance  on 

day  of  immediately  preceding  the  expiration 

of  the  said  term,     (ii.)  The  additional  contingent  yearly 

rents   following:    (1)   £ for  every  acre  (and  so  in 

proportion  for  any  less  quantity)  of  land  now  meadov" 
or  pasture  which  shall  be  broken  up  or  converted  into 

tillage :  (2)  M for  every  acre  (and  so  in  proportion 

for  any  less  quantity)  of  land  which  shall  not  be  culfr 
vated  according  to  the  rotation  of  cropping  hereinafter 
prescribed  :  (8)  £5  for  every  iJlOO  (and  so  in  proportion 
for  any  less  sum)  that  shall  be  expended  by  the  lessof 
with  the  consent  of  the  lessee  in  building  upon,  drainingi' 
or  improving  the  premises  [here  insert  any  additiond: 
yearly  rents  that  may  he  agreed  upon].  The  saip 
additional  contiiigent  yearly  rents  to  be  paid  half-yearly 
on  the  days  aforesaid,  and  the  first  payment  thereof 
respectively  to  be  made  on  such  of  the  said  half-yearly 
days  as  shall  first  occur  after  the  event  on  which  they 
are  respectively  made  payable,  and  the  last  to  be  made 

in  advance  on  the day  of immediately  precediag 

the  expiration  of  the  said  term :    (iii.)  The  ADDmoNAL 

(a)  See  note  {a)  on  p.  348,  supra. 
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contingent  rents  or  sums  following  :  (1)  £ for  every     Phecedext 

•ere  (and  so  in  proportion   for   any  less   quantity)   of         __1 
Und  upon  which  potatoes  shall  be  ffrown  otherwise  than     ***"  ^  ^^^^ 

*^  -  1  1        1  t  FROM  YEAU  TO 

for  consumption  by  the  lessee  or  the  servants  on  the  fami.        yeau. 

(2)  £ for  every  load  (and  so  in  proportion  for  any  —growing 

less  quantity)  of  hay,  artificial  hay,  straw,  turnips,  or  po^t««8; 

other  root  or  green  crop,  dung,  or  compost  that  shall  be  \^y^^,-^^ 

8oH  or  removed  from  the  premises  [here  insert  aiu/  other 

$imilar  reserrationa].    The  said  additional  contingent  rents  —when  to  be 

or  sums  lastly  hereinbefore  reserved,  to  be  respectively  ^"'^ ' 

parable  on  such  of  the  said  half-yearly  days  of  payment 

as  shall  first  occur  after  the   event  on  which  they  are 

lespectively   made   payable,   but    not    to    continue    as 

periodical  payonents:  And  all  the  said  several  certain 

ind  contingent  yearly  and  other  rents  and  sums  to  be 

paid,  clear  of  all  deductions. 


Agreements  bt/  Lessee, 
The  lessee  hereby  agrees  with  the  lessor  as  follows  :       A^eoments  by 

lessee 


Pai/ntents, 

li.)  To  pay  the  said  certain  3'early  rent  and  (if  the  — *«  pay  rent; 
ttme  respectively  shall  become  payable)  the  said  additional 
contingent  and  other  rents  or  sums  at  the  times  and  in 
manner  hereinbefore  appointed  for  payment  thereof,  clear 
<rf  all  deductions  except  as  aforesaid.  And  (ii.)  All  —and  taxes: 
existing  and  future  taxes,  rates,  assessments  and  out- 
^ings  for  the  time  being  payaWe  either  by  landlord  or 
tenant  in  respect  of  or  charged  upon  the  premises  (a). 

Residence. 
To  reside  personally  in  the  said  messuage.  —to  reside; 

(a)  Soe  note  {d\  p.  356,  sujmi. 
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LEASES. 


1*KECKDENT 
CI. 


OF  A  FARM 

FllOM  YEAR  TO 

YBAK. 

— to  repair ; 


— to  insure ; 


— to  produce 
policies  and 
receipts  for 
premiums ; 


— and  expend 
insurance 
monies  in 
reinstating  the 
premises ; 


— tt»  larm  iu  a 
hnsbandlike 
manner ; 


— and  on  the 
four-course 
system ; 


— to  consume 
and  spend  hay 
and  manure  on 
premises ; 


liepairs. 

To  keep  the  said  messuage,  together  with  all  fixturei 
and  additions  thereto,  and  all  buildings  (except  the  main 
timbers,  tiles,  roofs,  and  walls),  and  also  the  thatchei 
roofs,  pumps,  gates,  stiles,  rails,  fences,  walls,  bridges^ 
dams,  floodgates,  roads,  footpaths,  ditches,  soughs,  aol 
watercourses  in  good  repair  and  condition,  the  leasoi 
aUowing  timber  in  the  rough,  bricks,  lime,  and  strai 
for  thatching,  but  the  lessee  doing  or  paying  for  tin 
cartage. 

Insui'ance. 

(i.)  To  insure  the  said  messuage  and  all  buildings  [n 
the  joint  names  of  the  lessor  and  lessee  (a)  j  in  the 
Insurance  Office,  or  some  other  insurance  office  appro^ 

of  by  the  lessor,  for  the  sum  of  £ at  least,     (ii.)  Ti 

produce,  when  required  by  the  lessor  or  his  agent,  tl 
policies  of  insurance  and  receipts  for  premiunis  and  othei 
sums  payable  for  effecting  and  keeping  on  foot  the  saii 
insurance.  And  (iii.)  To  expend  all  mpneys  received  in 
respect  of  such  insurance  in  repairing  and  reinstating  the 
premises  damaged  or  destroyed  by  fire. 

Cultivation  and  Management. 

(i.)  To  cultivate  the  said  farm  and  lands  in  a  good  and 
husbandlike  manner  according  to  the  custom  of  the 
country  in  reference  to  farms  of  a  like  nature,  except  so 
far  as  the  same  is  hereby  varied,  and  not  to  impoverish 
any  part  thereof,  (ii.)  And  in  particular  [to  cultivate  thft 
arable  land  on  the  four-course  system,  and]  not  at  anf 
time  to  sow  any  part  thereof  with  white  straw  crops  ia 
any  two  successive  years,  but  at  all  times  to  have  one* 
half  in  turnips  or  other  root  or  green  crop,  or  in  fallow 
or  in  grass,  (iii.)  To  consume  and  spend  every  year 
upon  the  said  premises  in  a  husbandlike  manner,  all  the 

(a)  See  note  {d)  on  p.  360,  supra. 


— to  pUIChBH 


ly,  artificial  hay,  straw,  clover,  fodder,  root  and  green     Pbbcbdbnt 

ops,  muck,  dung,  and  compost  there  produced  or  made.         1 

r.)  To  purchase  and  lay  upon  the  said  lands  every  year 

ch  lime,  muck,  and  other  manure  as  shall  be  proper  for 

e  sufficient  cultivation  thereof,     (v.)  Once  a  year  to  . 

nsb  and  trim  the  hedges  requiring  to  be  brushed  and  ' 

immed,  and  to  lay  and  plash  such  as  require  to  be  laid  h^jLe"* 

id  plashed,  snd  to  remove  or  bum  on  the  ground  forth- 

th  all  the  brushings  and  trimmings,     (vi.)  Once  a  year  —to  dam 

cleanse  the  ditches,  gutters,  and  watercourses,  and  in  ''"*''™; 
se  of  default  thereof  in  the  last  year,   to  permit  the 
isor  and  all  persons  authorized  by  him  to  enter  and 
anse  the  said  ditches,  gutters,  and  watercourses,  and 

r^pay  the  expenses  thereof,     (vii.)  To  preserve  the  —to  preserve 
nber  from  being  injured  or  destroyed,  and  not  to  cut,  ''"   '' 
p,  or  lop  any  of  the  same  except  pollards  usually 
pped.    (viii.)  To  weed  and  defend  the  young  quick  — lo  weed 

the  fences,  (ix.)  To  level  all  mole-hills  and  ant-  '''"'''' 
lis,  and  endeavour  to  destroy  all  moles  and  vermin,  hills; 
.)  PRBMOUSLY  to  the  month  of  August  in  every  year  —to  mow 

pull  up  or  mow  all  thistles,  dock,  nettles,  and  other  '     **' 
teds  growing  whether  upon  the  said  premises,  or  upon 
e  roads  or  waste  lands  adjoining  [here  ineert  any  other 
ecial  itipidations   relating   to  cultiratioit   and   nmnage- 


Stipulations  in  favour  of  the  Leisor. 

(i.)  To  permit  the  lessor  and  his  agents  and  others  in  —to  permit 

8  employ  at  all  reasonable  times  during  the  demise  to  ^tef*to"vj^ 

ter  to  view  the  state  and  condition  of  the  premises,  tbe  premises ; 

.)  To  preserve  (subject  to  the  Ground  Game  Act,  1880)  —to  preserve 

L  game  and  fish  exclusively  for  the  lessor,  and  all  ^'°°' 
ireons  authorized  by  him ;  and  to  warn  o£F  trespassers. 

i.)  To  permit  the  lessor  to  bring  any  action  or  other  —•"  permit 

oceeding  in  the  name  of  the  lessee  against  any  person  actions'i^imt 

■  persons  who  may  trespass  in  pursuit  of  game,  on  Jresp'^""" 
D.C.P.                                                                     25 


Pbeckdent    iudenmifying  the  lessee  f^;aiDBt  all  expenses  occasion 
— 1        thereby. 


Acta  prohibited. 


—not  to  break       (i.)  NoT  to  break  up  Or  convert  into  tillage  any  of  t 

upmMdow or    meadow  or  pasture  lands,  or  mow  any  part  thereof  m( 

than  once  in  any  year,  or  mow  any  meadow  or  pasti 

land  two  years  in  succession  without  laying,'  and  epreadi 

after  each  mowing tons  at  least  of  jjood  rotten  du 

—not  to  out      on  each  acre  of  such  land,     (ii.)  Not  to  cut  down,  1 

trees,  i:c.;        ^^  destroy  any  timher.     (iii.)  Not  diiriiif;  the  last 

—not  to  letofl  calendar  months  to  let  off  any  herbage,  grass,  root,  cro 

tha^utrau':     or  other  keep,  nor  to  agist  any  cattle  or  other  anim 

without  the  previous  licence  in  writing  of  the  lessor 

hie  agent  [here  insert  any  other  prohihited  ads],    I 

— nottoaisign   (iv.)  NOT  at  any  time  to  assign,  underlet,  or  part  with 

or  underlet;      possession  of  any  part  ot  the  said  promises  without 

previous  licence  in  writing  of  the  lessot'. 


Ej^piration  of  the  Lea^c. 

—to  permit  (i-)  T"  permit  the  lessor  or  the  iucommf;  tenani 

lessor  or  enter  to  SOW  with  the  spring  or  Lent  corn  in  the 

tanant  to  enter  year  of  the  demise,  clover,  or  grass  seeds,  and  to  giv 

to  ion  seeds;     jj^^  lessor   ten   days'  previous  notJice  in  writing  of 

intention  of  sowing  such  spring  or  Jiunt  corn,     (ii.) 

— todeliverup  deliver  up  the  premises  and  all  buildings,  fixtures, 

tlwd^^^     additions   thereto   (except   such   as    the   lessee  maj 

entitled  to  remove  under  any  Act  of  Parliament),  in  f 

good  and  tenantable  repair  as  afor<isaid,  and   in 

respects  in  such  state  and  condition  »s  sliall  be  consie 

with  the  due  performance  of  the  agrefnients  herein 

—to  leaTe        tained.    (iii.)  To  leave  all  the  unspent  liay.  artificial 

''°^'" ^,     straw,  clover,  fodder,  turnips,  or  othei  loot or  jneen  c 
audmonare  for  i  >  r  r  r  m 

the  lessor.        muck,  dung,  and  compost  for  the  benefit  of  the  Ies9( 
the  incoming  tenant,  who  shall  pay  a  reasonable  prie 
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ihe  hay,  artificial  hay,  straw,  clover,  turnips,  root,  or     Precedent 
other  green  crop.  1 


OF  A  FARM 

Power  of  Re-entry.  ^^^  year  to 


YEAR. 


If  and  whenever  any  part  of  the  several  rents  or  sums  proviso  for 
[hereinbefore  reserved  shall  be  in  arrear  for  twenty-one  re-entry. 
liaysi  whether  the  same  shall  have  been  legally  demanded 
Mf  not,  or  if  and  whenever  the  lessee  (a)  shall  be  adjudi- 
icated  bankrupt,  or  make  or  enter  into  any  composition  or 
jltiangement  with  or  for  the  benefit  of  his  creditors,  or 
17  execution  shall  be  levied  upon  his  goods  or  chattels 
apon  the  premises,  or  if  and  whenever  there  shall  be  a 
of  any  of  the  agreements  by  the  lessee  herein  con- 
lined,  the  lessor  may  re-enter  upon  any  part  of  the  said 
in  the  name  of  the  whole,  and  thereupon  the 
shall  determine. 

Agreements  by  the  Lessor. 

The  lessor  agrees  with  the  lessee  in  manner  follow-  Agreements  by 
^8-— (i-)  To  permit  the  lessee  on  his  paying  the  several  ^^^^'* 
tents  or  sums  hereinbefore  reserved  or  made  payable,  and  —for  quiet 
fterfonning  and  observing  the  several  agreements  by  the  the^iSsee;  ^ 
kssee  herein  contained,  peaceably  to  hold  and  enjoy  the 
pid  premises  during  the  demise  without  interruption  by 
ffce  lessor  or  any  person  claiming  under  him.     (ii.)  To  — ^  pay  tithe 

yall  tithe  rent-charge  payable  in  respect  of  the  said 

(iii.)  To  provide  within  a  reasonable  distance  -7-to  provide 

At  -  J  •  J. •     V        •      i.i_  T_    i_   •  1  J    timber  in  the 

the  said  premises  timber  m  the  rough,  bncks  and  rough  for 
le  and  straw  for  thatching  necessary  for  the  repairs  to  repairs ; 
executed  by  the  lessee,     (iv.)  To  keep  the  walls,  tiled  —to  keep 
)f8,  and  main  timbers  of  the  said  messuage  and  of  all  ^pj^.  ^''  ^ 
Idings  for  the  time  being  on  the  premises  in  good  and 
ibfitantial  repair,  the  lessee  giving  to  the  lessor  timely 
whenever  such  repair  is  required,     (v.)  To  permit 

(a)  /.e.,  the  person  for  the  time  being  holding  the  estate.     See 
(fc  interpretation  clause,  infra,  and  Smith  v.  Gronoio,  W.  N.  1891, 

itts. 

2o— 2 
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Ii£Ao£iS« 


OF  A  VABU 

FHOM  YSAB  TO 

YEAK. 

— to  permit 
lessee  to  have 
the  use  of  the 
stackyard  after 
the  end  of  the 
demise. 


Improve* 
ments  (a) 


^"r.?**^"^    the  lessee  to  have  the  use  of  the  stackyard,  bams,  and 

— 1         granaries  until  the day  of after  the  expiration 

of  the  demise  for  the  purpose  of  stacking  and  thrashing 
his  corn  and  grain.  [Here  insert  any  oilier  specid 
stipulations  relating  to  a^ts  to  be  doncy  or  payments  to 
he  viadej  by  the  lessor  or  incominr/  tenant  at  the  expira6fm 
of  the  demise,^ 

Compensation  for  Improvements, 

For  every  or  any  improvement  mentioned  in  the  3rf 
part  of  the  1st  schedule  to  the  Agricultural  Holding^ 
(England)  Act,  1883.  the  lessee  shall  receive  at  tha 
expiration  of  the  lease,  and  there  shall  accordingly  te 
substituted  in  respect  thereof  for  compensation  unde^ 
that  Act,  compensation  according  to  the  following  scala» 
[Here  set  out  the  scale.] 

Arbitration  Clause. 

If  any  difference  shall  arise  between  the  lessor  anf 
lessee  touching  [remainder  of  arbitration  clause,  supn^\ 
p.  354,  insetting  after  **  operation  hereof  "  the  words,  "ofj 
any  price  or  compensation  to  be  made  or  paid,  or  thing! 
to  be  done  hereunder,  whether  by  virtue  of  the  expreai 
stipulations  hereof,  or  by  virtue  of  the  Agricultaral 
Holdings  (England)  Act,  1883  (b),  or  otherwise  "]. 

Interpretation  Clause. 

! 

Interpretation  [Supra,  p.  362.]     As  WITNESS,  &C. 

clause 

Schedule.  THE  SCHEDULE  above  referred  to. 

(a)  It  is  believed  that  this  clause  is  usually  dispensed  with. 

(b)  It  is  conceived  that  sect.  8  allows  this.  If,  as  regards  matteit 
provided  for  by  that  Act,  the  statutory  procedure  is  to  be  follow«^ 
the  words  above  directed  t«  be  inserted  should  be  omitted,  and  ate* 

the  words  '^  matter  in  difference  "  should  be  inserted  the  woitli 

*^  unless  relating  to  compensation  under  the  Agriculianl 
Holdings  (England)  Act,  1883,"  adding,  if  the  clause  • 


Arbitration 
clause. 


LEASES.  389 


CII. 

Lease  of  a  Messuage  aiul  Factory  hy  a  Tenant  for     Prscbdent 
Life  under  The  Settled  Land  Act,  1882  (a).  ! 

-_  BY  TENANT 

IHIS  INDENTUEE,  made,  &c.,  between  A.,  of,  &c.      ^^^""' 

{tenant  for  life\^  of  the  one  part,  and  M.,  of,  &c.,  and  N.,  I'artiee. 

of,  kz.  \lessees]  (hereinafter  called  the  lessees),  of  the 

other  part,  witnesseth,  that  the  said  A.,  in  exercise  of  Witnesseth. 

{he  power  by  the  Settled  Land  Act,  1882,  for  this  purpose 

given  to  him  as  the  person  who  under  an  indenture  of 

to  improvements  is  inserted,  ''  or    compensation  .  substituted 

for  compensation  under  that  Act."     It  is  undesirable  to 

ittempt  to  apply  the  procedure  clauses  of  the  Act  to  matters  not 
vithin  its  provisions.  See  Farquharson  v.  Morgan,  [1894]  1  Q.  B. 
551 

(a)  Under  this  Act  (Appendix   VII.,  infra,  see  also  n.  (c)  on 

pp.  146 — 148,  supra),  every  tenant  for  life  or  other  limited  owner, 

<xr  penon  entitled  to  exercise  the  powers  given  by  the  Act  to  a 

tenant  for  life,  may  (sect  6,  and  sec  also  sects.  10  and  17)  lease  or 

(tecL  19)  join  with  co-ownere  in  leasing  (as  the  case  may  require) 

tilt:  settled  land  or  any  part  thereof,  or  any  easement,  right,  or 

i  fnvil^  over  or  in  relation  to  the  same,  for  ordinary,  or  building, 

I  or  mining  purposes  (nee  sect.  2  (10)),  subject  to  certain  regulations 

I  ai  to  Ieafle:$  generally  (sect  7),  and  to  certain  special  regulations  as 

I  icgaids  building  and  mining  leases  (see  sects.  8  and  9  of  the  Settled 

I  Iwd  Act,  1882,  App.  VII.,  infra,  and  sects.  8  and  9  of  the  Settled 

I*wl  Act,  1890,  App.  XI.,  infra),  such  leasing  power  extending 

(ftct.  12)  to  leases  for  giving  effect  to  prior  contracts  or  covenants 

I  w  renewal,  or  for  confirming  void  or  voidable  leases,  and  may  also 

|Kct  13)  accept  surrenders  and  grant  new  leases,  and  (sect.  14) 

put  Ucences  to  copyholders  to  make  leases.    Fines  may  be  taken 

;  (k<^  7  (2),  see  also  sect  4  of  the  amending  Act  of  1884,  Appendix 

VlIL,  t»)Va),  but  must  be  paid  (sect  22)  either  to  the  trustees  of 

«e  lettlement,  or  into  Court  in  the  same  manner  as  purchase- 

I  ^f^Ji  and  in  the  case  of  a  mining  lease,  unless  a  contrary  inten- 

1^  i*  expressed  in  the  settlement,  a  portion  of  the  rent  must 

I  ("^  11)  be  set  aside  as  capital  money,  and  dealt  with  accordingly. 

^cUiuies  of  the  Settled  Land  Acts  which  relate  to  the  principal 

■uaou-house,  and  its  demesne  lands,  power  of  completion,  notice, 

^i^^nag  into  contracts,  and  dedicating  jmrts  of  the  settled  land, 

j  ■d  we  more  particularly  refen'ed  to  in  the  above-mentioned  note, 
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settlement  dated  the day  of ,  and  expressed  to 

be  made  between  [parties]  is  beneficially  entitled  to 
possession  of  the  lands  expressed  to  be  hereby  demisel 
for  his  life,  and  of  every  or  any  other  power  in  anywiat 
enabling  him,  doth  hereby  demise  and  lease  mito  thft 
lessees,  all  that  parcel  of  land  situate,  &c.,  and  alsotiiii 
messuage  or  dwelling-house,  factorj%  boiler,  and  engine* 
house,  and  other  buildings  and  erections  now  standing 
thereon,  or  on  some  part  thereof,  all  which  premises  weif 
lately  in  the  occupation  of  X.  Y.,  to  hold  the  premiael 
unto  the  lessees  for  the  term  of  fourteen  years  from  tltt 

day  of ,  18 — ,  yielding  therefor  (a)  [resercatwut 

of  rent  payable  quarterly,  ut  stipi'a,  p.  366] ;  and  tU 
lessees  do  hereby,  for  themselves  and  their  assigns,  andal 
separate  covenants  also  each  of  them  doth,  for  himsdl 
and  his  assigns,  covenant  with  the  said  A.  that  the  lessee! 
will  during  the  said  term  pay  unto  the  person  or  personi 
for  the  time  being  entitled  to  the  said  premises  in 
reversion  immediately  expectant  on  the  determination  of 
the  said  term  (all  of  whom  are  hereinafter  included  in  &9 
expression  the  **  reversioner  or  reversioners")  the  sail 
rents  on  the  days  and  in  manner  aforesaid,  and  will  [/x9 
rates,  dr.,  ut  supra,  p.  360] ;  and  will  keep  the  said 
messuage,  factory,  boiler,  and  engine-house,  buildings, 
erections,  and  premises  hereinbefore  demised,  and  all 

apply  to  leases  as  well  as  to  sales.  Care  muHC  be  taken  that  tba 
requirements  as  to  notice  (see  sect  45  of  the  Act  of  1882,  sect  5  of  tlM 
Act  of  1884,  and  sect.  7  of  the  Act  of  1890)  are  attended  to,  at  anf 
rate  as  regards  leases  which  would  not  take  effect  under  sect  46  d 
the  Settled  Estates  Act,  1877  (see  n.  (a)  on  p.  377,  aupra).  In 
where  the  term  does  not  exceed  three  years,  a  lease  may  now  (set 
sect  7  of  the  Act  of  1890)  be  made  under  the  Settled  Land  Acts  by 
any  writing  under  hand  only,  containing  an  agreement  instead  oC 
a  covenant  by  the  lessee  for  payment  of  rent. 
.  (a)  It  is  generally  best,  especially  in  leases  granted  under  powei% 
not  to  express  to  whom  the  rent  is  payable.  See  WhiHodii  Om, 
8  Reports,  69,  71.  And  now,  having  regard  to  sect  10  (1)  of  tin 
Conv.  Act,  1881  (App.  IV.,  infra),  any  express  resen*ation 
in  result  uugator}-. 
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olher  buildings  and  erections  which  shall  at  any  time     Prbcedent 

during  the  continuance  of  this  demise,  be  built  or  erected         1 

m  the  said  parcel  of  land,  in  good  condition  and  complete 

lepair,  and  well  and  sufficiently  painted,  cleansed  and 

joaintained  in  every  respect ;  and  all  the  said  premises,  —and  to 

together  with  all  other  buildings  or  erections  at  any  time  thelnd^S  the 

daring  the  continuance  of  this  demise  built  or  erected  as  ^^'°* 

aforesaid,  and  all  landlord*s  fixtures  which  now  are,  or  at 

any  time  during  the  continuance  of  this  demise  shall  be, 

in  or  upon  the  said  premises,  so  well  and  sufficiently  kept 

repaired,  painted,  cleansed  and  maintained  as  aforesaid, 

iiriU,  at  the  expiration  or  sooner  determination  of  the  said 

I  term,  peaceably  surrender  unto  the  reversioner  or  rever- 

iioners ;  and  will  permit  the  reversioner  or  reversioners  And  to  permit 

««j  V.  ii     •  i.  J  1  J.    •       '  ._  the  lessors  to 

•Dd  ms  or  their  agents  and  workmen,  twice  in  every  year  enter  and  view. 

during  the  said  term,  to  enter  upon  the  said  demised 

premises,  or  any  buildings  or  erections  to  be  built  or 

creeled  thereon,  to  view  the  condition  thereof;  and  of  all  —and  give 

wants  of  repair  then  and  there  found,  to  give  or  leave  "j  ^p^rr^" 

notice  in  writing  to  the  lessees  to  amend  the  same ;  and  —and  to  repair 

iWill  at  their  own  expense  within  three  calendar  months  ^^"^  ^^^^i^^e ; 

from  the  giving  or  leaving  of  such  notice,  well  and  suf- 

iieiently  amend   the  same  accordingly;   and  will  at  all  —and to 

times,  during  the  said  term,  keep  such  of  the  said  premises 

as  are  of  an  insurable  nature,  and  all  such  other  buildings 

or  erections  as  aforesaid,  insured  against  loss  or  damage 

by  fire  to  the  full  value  thereof  in  such  office  as  the  rever- 

Boner  or  reversioners  shall  approve  of ;   and  will,  when  And  produce 

required  by  the  reversioner  or  reversioners,  produce  the     ®  ^°  *^^' 

policy  of  such  insurance,  and  the  current  year's  receipt 

fcr  the  premium  thereon  [Proviso  for  re-entry,  nt  supra,  rroviso  for 

pp.  879, 880,  substituting  " lessees ''  for  "lessee "] ;  and  he  "^'J^^^  ^ 

the  Baid  A.,  so  far  as  relates  to  the  acts  of  himself  and  of  all  lessor  for  quiet 

persons  claiming  through  or  in  trust  for  him,  or  under  the  «nJoy™ent. 

said  indenture  of  settlement,  doth  hereby  covenant  with 

the  lessees,  that  the  lessees,  performing  and  observing  all 

the  covenants  by  the  lessees  herein  contained,  may  hold 
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the  said  premises  hereby  demised  and  all  buildings  or 
erections  to  be  built  or  erected  thereupon  as  aforesaid 
for  the  term  aforesaid  ^vithput  any  interruption  by  thli 
reversioner  or  reversioners.  Providbd  always, 
unless  such  an  interpretation  is  inconsistent  with 
context  the  expression  the  lessees  hereinbefore  ased  sh 
include  their  executors,  administrators,  and  assigns. 

WITNESS,  &c.  (a). 


cm. 


Lease  of  a  Public-House.     Co\'enant  to  Benew. 

This  INDENTUEE,  made,  &c.,  between  A.,  of,  &e. 
[lessor]  (hereinafter  called  the  lessor),  of  the  one  part, 
B.,  of,  &c.  [lessee]  (hereinafter  called  the  lessee),  of 
other  part,  witnesseth,  that,  in  consideration  of  £- 
this  day  paid  by  the  lessee  to  the  lessor  (the  receiptj 
whereof  the  lessor  doth  hereby  acknowledge),  the  lesso^ 
doth  hereby  demise  unto  the  lessee  all  that  messuage  oi{ 

public-house  called ,  with  the  stables,  yard,  garden,! 

and  out-buildings  thereunto    belonging,  situate  in  tiM{ 

parish  of ,  in  the  county  of ,  to  hold  the  premisei 

unto  the  lessee  for  the  term  of years  from  the 

day  of  ,  18 — ,  yielding   therefor,  during  the  saii 

term,  the  yearly  rent  of  £ ,  clear  of  all  deductions,  by 

equal  half-yearly  payments  on  the day  of ,  and 

the day  of in  every  year,  the  first  of  such  pay- 


ments to  be  made  on  the 


day  of 


the  last  to  be  made  in  advance  on  the 


-,  18— ,  and 
day  of 


next  preceding  the  determination  of  the  said  term  (b). 
And  the  lessee  doth  hereby  for  himself  and  his  assigns 
covenant  with  the  lessor,  that  he  the  lessee,  during  the 
said  term  will  [remainder  of  covenants  to  pay  rent  (ud 

(a)  A  counterpart  of  the  lease  must  be  executed  by  the  lessees 
See  sect.  7  (4)  of  the  Settled  Land  Act,  1882. 
(6)  See  supra,  p.  359,  n.  (a),  and  p.  360,  n.  (a). 
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rates,  ({c,  and  keep  in  repair^  ut  supra,  pp.  860,  861,     Pkecedent 

Mud  to  permit  the  lessor  to  enter  and  view  and  to  repair         

4m  three  montlis'   notice,   ut  supra,  pp.  868,  869;  and 

Mat  to  vitiate  insurance,  p.  864] ;   and  also  will  during 

the  said  term,  so  long  as  the  necessary  licences  can  be  premises  as  a 

4rf>tamed,  use  the  said  messuage  or  public-house  hereby  P^^Wic-liouae 

demised,  as  an  inn,  tayem,  or  public-house  only;  and  xot  to  carry 

irill  not  carry  or  suffer  to  be  carried  on  upon  any  part  of  on  any  other 

the  said  premises  any  trade  or  business  other  than  the 

business  of  an  innkeeper  or  maltster ;  and  will  not  do  or  Not  to  do 

suffer  to  be  done  on  the  premises  any  act  whereby  the  fo/feiuL 

licences  necessary  for  using  the  said  messuage  as  an  inn,  licence. 

taTem,  or  public-house,  may  be  forfeited  or  the  renewal 

thereof  withheld  (a) ;  and  will  at  all  proper  times  endea-  To  obtain 

lour  to  procure  a  renewal  of  the  necessary  licences  for  licences. 

vsing  the  same  {b) ;  and  will  not,  during  the  said  term.  Not  to  assign. 

^assign,  underlet,  or  part  with  the  possession  of  the  said 

[{remises,  or  any  of  them,  without  the  previous  consent  of 

jibe  lessor;  and  also  will,  &c.  [remainder  of  covenant  to  And  to 

\pdd  up  the  premises,  ut  supra,  p.    869,    omitting   the  premisesand^ 

JEonfc  in  brackets,  and  adding,  **  and  execute  and  do  all  transfer 

jiBch  acts  and  things  as  shall  be  necessary  or  reasonably 

l^esired  by  the  lessor  for  the  purpose  of  transferring  the 

\  (a)  A«  to  the  terms  and  effect  of  such  a  covenant,  see  WooUr  v. 
1*100, 1  Ex.  D.  124,  265 ;  Fleetwood  v.  JIull,  23  Q.  B.  D.  35,  and 
ft  Laeon  v.  Laceby,  [1897]  W.  N.  39. 

(b)  The  following  covenant,  if  appropriate,  may  be  inserted  at 
Ai»  point : — 

I    **  And  will  not  during  the  said  term  buy,  receive,  sell  To  buy  liquors 
l«r  dispose  of  or  permit  to  be  bought,  sold,  or  disposed  of,  ^'  ^""* 
I  in,  on,  or  out  of  the  premises,  any  porter,  stout,  beer  or 
[sfe»  not  directly  and  bond  fide  purchased  of  the  firm  of 

,  Brewers  and  Maltsters  in ,  aforesaid,  or  their 

siMieessors  in  business  if  able  and  willing  to  supply  the 
•Mneof  good  quality  and  at  the  fair  current  market  price.'* 

*«  (%  V.  Hands,  44  Ch.  D.  603  ;  }VhUe  v.  Souiliend  Hotel  Go,,  [1897] 
^1  Ch.  767  ;  Binninyhavi  Breioeries  Co.  v.  Jameson,  [1898]  W.  N.  15  ; 
<»  appeal,*.  146. 


[ 


894 


IiJBiAo£o« 


Pbecedbxt 

cm. 


OP   A   PUBLIC 
H0U8E. 

Covenant  by 
lessor  to  insure, 

— and  to  pro- 
duce policy, 

— and  to  apply 
insurance 
monies  in 
repairs. 

And  to  renew. 


trade  and  other  licences,  or  procuring  the  same  to  bffi 
transferred  to  him,  or  as  he  shall  direct "  ;   proviso  fe 
re-entn/y  and  covenant  by  lessor  for  quiet  enjoyment, 
supra,  p.  862].     And  also  that  the  lessor  will,  during 
said  term  [insure  and  produce  policy  and   receipts, 
supray  p.  864] ;  and  will  apply  all  moneys  received 
virtue  of  such  insurance  in  reinstating  or  repairing 
premises  destroyed  or  damaged;    and  also  that  if 
lessee  shall  desire  to  take  a  renewed  lease  of  the 

premises  for  the  further  term  of years  from 

expiration  of  the  term  hereby  granted,  and  of  such  d< 
shall,  prior  to  the  expiration  of  the  said  term,  give  to 
lessor,  or  leave  at  his  last  known  place  of  abode, 
calendar  months'  previous  notice  in  wi*iting,  and  shall  p«j 
the  rent  reserved  by,  and  perform  the  covenants  by  tl 
lessee  contained  in,  these  presents  up  to  the  expiration 
the  term  hereby  granted,  he  the  lessor  will  at  the  cost 

the  lessee,  upon  payment  of  £ ,  by  way  of  premii 

by    deed,   demise   to  him   the   said    premises    for 

further  term  of years,  at  the  same  yearly  rent, 

subject  to  the  same  covenants  and  provisoes  as  are  hei 
contained,  except  this  present  covenant  (a) .      [Interpret 
tation  clause,  supra,  p.  862.]     In  witness,  &c. 
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Building  Lease  under  a  Power  in  a  Marriage 

Settlement. 

This  INDENTUEE,  made,  &c.,  between  A.,  of,  4c^ 
[donee  of  the  power],  of  the  one  part,  and  B.,  of,  &^ 
[kssee]  (hereinafter  called  the  lessee),  of  the  other  parl^ 

(a)  As  to  what  breach  of  covenant  by  the  lessee  A^nll  disentitlt 
him  to  a  renewed  lease,  see  Job  v.  Bannider,  2  Kay  &  J.  374} 
Finch  V.  Underwood,  2  Ch.  D.  310  ;  Bastin  v.  Btdwell,  18  Ch.  IV 
238 ;  and  as  to  the  construction  of  such  covenants  generally  witll 
reference  to  conditions  precedent  to  renewal,  Nidiol^on  v.  Smi&f 
22  Ch.  D.  640. 
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riTNEBSETH,  tliiit  ME  the  said  A.,  in  exercise  of  a  power     PK^^■FnB^■T 
or  this  purpose  to  him  limited  by  an  indenture,  dated        . — ' 

he day  of ,  and  expressed  to  be  made  between   ^^^i^^^^"^ 

parties],  and  of  every  statutory  or  other  power  enabling       mwbk.^ 
lim  in  this  behalf,  doth  by  this  deed  appoint  by  way  of  witDc«sctii. 
emise  (a)  and  lease  unto  the  lessee,  all  that  parcel  of  Panels. 

ind  situate  in  t)ie  parish  of ,  in  the  county  of , 

outaining  in  the  whole  about acres roods,  and 

ehneated  luid  described  as  to  the  abuttals  and  linear 
imenaions  tliereof   in  the   plan  thereof  drawn  in  the 

aargin  hereof,  and  therein  coloured (b).     To  hold 

tie  premises  unto  the  lessee,  for  the  term  of years 

rom   the day  of  ,  18 — ,   yieldino   therefor  Beddeodmn  of 

uring  the  said  term  the  yearly  rents  following  clear  J^'"  ^^''^  ^ 
I   all   ded  lift  ions,  that   is  to   say,   for  the  first  three 

ears  of  the  siiid    term  the   rent  of  Jl ,  and  for 

be  fourth  and  every  subsequent  year  of  the  said  term 

be  rent  of  .£ ,  the  said  rents  to  be  paid  by  equal 

alf-yearly  payments  on  the  24th  day  of  June,  and 
lie  25th    day  o£   December   in   every  year,   the  first 

alf-yearlj  payment  of  the  said  rent  of  43 to  be  paid 

n  the day  of ,  18 — ,  and  the  first  half-yearly 

■aymeiit  of  the  said  rent  of  £ to  be  paid  on  the 

ay  of ,  18 —  [and  the  last  payment  thereof  to  be 

lade  in  advance  three  calendar  months  before  the  expira- 

ion  of  the  said  term]  (c).     And  the  lessee  doth  hereby  Corenantsbv 

ar  himself  and  hisassignscovenantwith  thesaid  A.,  that  , 

le  the  lessee,  will  during  the  said  term  pay  the  said  rents 

<t  the  times  and  in  manner  aforesaid ;  and  will  pay  all 

xisting  and  future  taxes,  rates,  assessments  and  outgoings 

or  the  time  being  payable  in  respect  of  the  premises  {d) ; 

(u)  The  woriU  of  the  power  ahoulil  be  adhered  to.  As  to  the 
owera  of  leiiHiiig  ^wai  t«  tenanta  for  life  by  the  Settled  Land  Acta, 
w  layra,  p.  389,  uTid  a1i«>  p.  372,  nn. 

[6)  Where  tht-  hkiiil  u  r^atercd,  »ee  the  parceU,  p,  136,  supra,  aud 
be  observations,  mpra,  pp.  97,  98. 

[()  See  tuyra,  p.  3-09,  n.  («),  and  p.  360,  n.  (n), 

{<l)  See  »«pi-«,  p.  30S,  n.  (d). 
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AND  WILL  at  his  own  expense  within  three  years  from  t 

said day  of ,  18 — ,  erect  upon  the  said  pan 

of  land,  and  according  to  plans  and  durations  to  he  fi: 
approved  of  by  the  said  A.  or  other  tlie  jierson  or  perse 
for  the  time  being  entitled  to  the  said  parcel  of  land 
reversion  immediately  expectant  on  the  term  here 
granted  (all  of  whom  are  hereuiafter  included  in  I 
expression  "  the  reversioner  or  reveiiiiniH'ra  "),  or  his 
their  agent,  twelve,  and  not  more  than  tweh-e,  giiod  n 
substantial  dwelling-houses,  with  proper  nml  MiSidt 
out-buildings  and  conveniences  thereto  ;  anh  ivili.  exj* 

in  the  erection  of  each  house  £ .it  the  leiist;  i 

WILL  construct,  complete,  and  finish  ali  the  isaid  hous 
erections,  and  buildings  throughout,  of  j,'iiod,  tiound  brie 
mortar,  timber,  and  slates,  in  a  good  and  workmarl 
manner ;  and  also  will  at  the  like  expeuHe,  during  I 
said  term,  well  and  substantially  mainbiin  aud  keep 
good  condition  and  complete  repair  ilio  said  dwellii 
houses  and  all  other  buildings  which  sliall  he  huiltuj 
the  said  parcel  of  land;  and  at  the  iilie  expense  keep 
good  order  all  sinks,  privies,  and  drauis  belonging  to 
draining  the  same.  [Coi-enants  to  jm-m'tt  ivrcrswiier 
levcrsioiiers  to  enter,  ilc,  and  to  rejmir  mt  m-ilre,  >it  suj) 
p.  375.]  And  also  will  within  three  calendar  mouths  af 
any  of  the  said  dwelling-houses  to  be  frecled  upon  i 
premises  as  aforesaid  shall  have  been  roofed  in  a 
thenceforward  during  the  same  term  at  tlie  like  e^cpeii 
insure  and  keep  insured,  the  same  against  loss  or  dami 
by  fire  in  such  office  as  the  reversioner  lh-  i-eversion 
shall  approve,  in  a  sum  equal  to  two-thiida  of  the  I 
value  thereof ;  and  will  [jnothice  j'-<li,-i<-i^.  ii(  sup 
p.  376] ;  AND  ALSO  will  not,  at  any  tiuic  ihning  the  b. 
term,  carry  on  or  permit  to  be  cai-ried  <in  ui>on  the  s 
parcel  of  land,  or  in  any  dwelling-house  or  building  to 
erected  thereon,  any  noisome  or  o£feiisi\-e  trade  or  bu 
neBS(a);  and  also  will,  at  the  expiration  or  sooi 
(a)  See  nil.  (rf)  (e)  p.  3ei,snp,-(i. 
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ietermination  of  the  said  term,  deliver  to  the  reversioner 
Br  reversioners,  the  said  premises  with  all  dwelling-houses 
ind  buildings  to  be  erected  thereon,  and  all  additions 
|Dd  fixtures  thereto,  in  such  condition  and  repair  as 
iforesaid,  and  in  aU  respects  in  such  state  and  condition 
p8  shall  be  consistent  with  a  due  performance  of  the 
^Tenants  hereinbefore  contained.  [Proviso  foi-  re-entry, 
ft  tupra,  p.  362-  Covenant  hy  the  lessor  for  quiet  enjoy- 
fmt,  ut  supra,  p.  362,  adding  at  end,  '^  or  under  the  said 
Venture  of  settlement "  (a) .  Interpretation  Clause,  supra , 
pi  392.]    In  witness,  &c. 


Precedent 
CIV. 


BUILDING 

LEASE  UNDER 

POWER. 


cv. 


MEASE  to  BuiLDEBS  of  HousES  erected  hy  Them  xipon  Land     Precrdbxt 


within  the   limits   of  the   Metropolitan    Building 
Acts  (6). 


CV. 

LEASE  TO 
BUILDERS. 


HIS  INDENTUBE,  made  the day  of ,  18—,  Parties. 


torwEEN  A.,  of,  &c.,  and  B.,  of,  &c.  (hereinafter  called  the 
Ittsors),  of  the  one  part,  and  C,  of,  &c.,  and  D.,  of,  &c. 
tfiereinafter  called  the  lessees),  of  the  other  part,  wit-  Testatum. 
pKssETH,  that  in  consideration  of  the  monies  which  have 
ken  expended  by  the  lessees  in  the  construction  of  the 
Iwelling.houses  and  hereditaments  hereinafter  demised, 
ind  in  consideration  of  the  rent  hereinafter  reserved,  and 
If  ttie  covenants  by  the  lessees  hereinafter  contained,  the 
■worB  do  hereby  demise  unto  the  lessees,  all  that  Parcels 

firoel  of  land  situate  on  the side  of  a  new  street 

lulled Street,  in  the  parish  of ,  in  the  county  of 

• — ,  as  the  same  is  delineated  in  the  plan  drawn  in  the 

(«)  The  lessee,  if  so  required  by  the  power,   must  execute  a 
Wwiterpart  of  th  ia  lease. 

;  (6)  This  Precedent  la  inserted  as  the  form  to  be  embodied  in  the 
^^  tthedole  to  the  agreement.  Precedent  No.  XCIL,  supra, 
^349. 
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LEASES. 


Preckdent 
CV. 


LEAKE  TO 
BVILDEHK. 


Together  with 
right  of  way 
over  street, 


— and  right  of 
passage  of 
water,  &c. ; 


— excepting 
right  of  way 
over  street ; 


— and  right  of 
passage  of 
water,  &c. 


Hahendum. 


Reddendum  of 
•certain  rent. 


Covenants  by 
the  lessees ; 


margin  of  these  presents,  and  therein  coloured ,  anj 

all  those newly  erected  dwelling-houses  now  stani 

on  part  of  the  said  parcel  of  land  and  distinguished  in 

said  plan  by  the  colour  :  And  also  all  that  ot 

parcel  of  ground  delineated  in  the  same  plan  and  thai 

coloured  ,  and  being  one  equal  moiety  of  the 

street  (a),  together  with  full  right  of  passage  for 
persons,   carriages,  and  animals,  to  and  from  the 
first-mentioned  parcel  of  land  and  dwelling-houses  o\ 
the  other  moiety  of  the  said  street,  and  over  all  nei( 
bouring  streets  belonging  in  possession  or  revereion 
the  lessors :  And  together  with  full  right  of  passage 
running  of  water  and  soil  from  the  said  first-mentioi 
parcel  of  land  and  dwelling-houses  through  the  sei 
which  runs  under  the  said  street,  one  equal  moie 
whereof  is  hereinbefore  demised :  Except  neverthi 
AND  RESERVING  fuU  right  of  passagc  over  the  said  moic 
hereinbefore  demised  of  the  said  street,  for  the  I< 
and  for  all  other  persons  and  all  carriages  and  animals  I 
and  from  all  neighbouring  lands  and  houses  belonging  h 
possession  or  reversion  to  the  lessors  :  And  also  full  ri| 
of  passage  and  running  of  water  and  soil  from  all  si 
neighbouring  lands  and  houses  as  aforesaid,  through 
sewer  aforesaid,  and  through  all  other  sewers  and 
drains  and  channels  in  or  under  the  said  parcels  of 
hereinbefore  demised,  or  either  of  them  (b) :  To  hold 

premises  unto  the  lessees,  for  the  term  of 

from  the  day  of  ,  18 — :    Yielding  thei 

during  the  said  term  the  yearly  rent  of  £ ,  clear  of 

deductions,  by  equal  quarterly  payments  on  the  25th  da] 
of  March,  the  24th  day  of  June,  the  29th  day  of  September,^ 
and  the  25th  day  of  December  in  every  year,  the  first 

such  payments  to  be  made  on  the day  of 18— vj 

and  the  last  quarterly  payment  [supra,  p.  366] :  And  THi] 

(a)  See  note  (6),  p.  395,  gupra. 
(6)  See  Chadwick  v.  Marsden,  L.  R.  2  Ex.  285  ;   Wood  v.  Samda9,\ 
L.  R.  10  Ch.  582. 


eeseee  do  hereby,  for  themselves  and  their  aaaigns,  and  as 
h  separate  covenant,  each  of  them  doth  hereby  for  himself 
hod  his  assigns,  covenant  with  the  lesBors,  that  the  lessees 
rill  during  the  said  term  pay  the  rent  hereinbefore 
eserved  on  the  dnys  and  in  manner  aforesaid  :  And  also 
vill  during  tlie  said  term  [pay  rates  and  t^xes,  supra, 
).  360] :  And  also  will  complete  all  the  said  dwelling- 
louses  hereinbefore  demised,  with  yards,  gardens, 
orecourts,  oflices,  outbuildings,  sewers,  and  drains,  to 
he  same  respectively,  so  that  the  same  shall  be  fit  for 
labitation  and  use,  to  the  satisfaction  of  the  surveyor 
or  the  time  being  of  the  lessors,  within  twelve  calendar 
nonths  from  t)ie  date  hereof  :  And  will  during  the  said 
«rm  keep  all  the  said  premises  (including  the  said 
uoiety  hereinbefore  demised  of  the  said  street,  and  the 
:orre3ponding  moiety  of  the  sewer  under  the  same) 
ii  good  condition  and  complete  repair:  Ahd  in  par- 
;iciilar  paint  the  external  wood  and  iron-work  thereof 
in  every  fourth  year  of  the  said  term,  and  the  inside 
wood  and  iron-work  in  every  seventh  year  of  the  said 
[erai,  and  both  esteraal  and  internal  work  once  during 
the  last  three  years  of  the  said  term :  And  will  permit 
the  lessors,  and  their  agents,  surveyors,  and  workmen 
[to  enUr  to  view  the  premises,  and  that  the  lessees 
trill  repair  iqion  notice,  inserting  the  plural  instead  of 
the  singular  number  both  with  reference  to  the  lessors 
and  lessees,  supra,  pp.  368,  369] ;  And  will  during 
the  Haid  term  keep  the  said  dwelling-houses  and  all 
"ther  buildings  and  landlord's  fixtures  which  may  at  any 
lime  be  erected  or  placed  on  or  about  the  said  first- 
mentioned  parcel  of  land  insured  against  loss  or  damage 

liy  fire  in  the  aum  of  £ at  least,  by  a  policy  or  policies 

to  be  effected  in  such  office  in  the  city  of  London  or 
Westminster,  as  the  lessors  shall  from  time  to  time 
approve :  And  will  whenever  required  produce  the  policy 
or  policies  of  such  insurance,  and  the  current  year's 
receipt,  for  the  premium  thereon  to  the  lessors,  or  their 
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LEASES. 


Pkecedent 


LEASB  TO 
BVTLDEKM. 


— not  to  carry 
on  offensive 
trades; 


— ^will  not 
make  altera- 
tions; 


— not  to  assign 
without 
licence ; 


— and  to 
deliver  up  the 
premises  at 
the  end  of  the 
term. 


Proviso  that 
covenant  to 
repair  road 
and  sewer  shall 
cease,  on  adop- 
tion hy  the 
parish. 


Proviso  for 
re-entry. 


agent :  And  will  not  carry  on  or  permit  to  be  carried 
upon  the  said  premises  or  any  part  thereof  any  mani 
factare  of  an  obnoxious  character,  or  any  noisy,  noisoi 
offensive,  or  dangerous  trade,  business,  or  occupation, 
any  nuisance,  but  will  use  the  same  only  as  privi 
dwelling-houses  or  shops,  or  for  carrying  on  handici 
occupations    of    a    quiet,    innoxious,    and     inoffensii 
nature  (a) :  And  will  not,  without  the  licence  in  wrii 
of  the  lessors,  make  any  alteration  in  or  addition  to  an] 
of  the  said  dwelling-houses,  or  in  or  to  the  elevatic 
thereof  respectively,  or  the  offices  or  outbuildings  thei 
respectively  belonging  :  And  will  not  assign  [underlet, 
part  with  the  possession  of]  the  said  premises  or  any  pai 
thereof  without  the  licence  in  writing  of  the  lessors 
And  will  at  the  expiration  or  sooner  determination  of 
said  term  deliver  up  to  the  lessors  the  said  premises  ai 
all  fixtures  which  may  at  any  time  during  the  last 
years  of  the  said  term  be  in  or  about  the  same,  in  sn( 
good  condition  and  complete  repair  as  aforesaid,  and 
such  state  and  condition  as  shall  be  consistent  with 
due  performance  of  the  several  covenants  hereinbefoi 
contained :   Provided  always  that  if  the  said  street 
moiety  whereof  is  hereinbefore  expressed  to  be  herel 
demised,  and  the  sewer  under  the  same,  shall  wholly 
partially  be  adopted  by  the  parish  or  public  as  a  publ 
road  and  sewer,  then    and   thenceforth  the  obligatic 
under  the  covenant  in  that  behalf  hereinbefore  contain< 
to  keep  the  same  in  repair  shall  cease  wholly,  or  to 
extent  to  which  the  same  shall  be  adopted  by  the 
or  public  as  aforesaid  :  Provided  always  if  and  whenei 
any  part  of  the  said  rent  shall  be  in  arrear  for  twenty^ 
one  days,  whether  the   same  shall  have  been  legall] 
demanded  or  not,  or  there  shall  be  a  breach  of  any 
the  covenants  bv  the  lessees    hereinbefore    contains 
(except  in  the  case  mentioned  in   the  proviso    lastlj 
hereinbefore  contained),  the  lessors  may  re-enter  upoaj 

(a)  See  n.  (f),  p.  361,  supra. 
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Pkecedent 
CV. 


LEA8E  TO 
BUILDEK8. 


the  said  premises,  and  thereupon  the  said  term  of 

jears  shaU  absolutely  determine :   And  the  lessors  do 

Jiereby  covenant  with  the  lessees  that  the  lessees,  paying 

Ike  said  rent   and   performing  and   observing  all   the 

^venants  hereinbefore  contained,  may  peaceably  hold  the  lessors  for 

|vid  enjoy  the   said   premises    during  the    said    term  JJJ"®*^"^^^' 

^thout  any  interruption  by  the  lessors,  or  any  person 

jdaiming    under    them.     [Interpretation    clause,    sapra, 

p.  362,  imng  the  plural  number  as  to  both    lessors   and 

jkuees.]    In  witness,  &c. 


CVI. 
Mining  Lease. 
HIS  INDENTURE,  made,  &c.,  between  A.,  of,  &c. 


Precedent 
CVI. 


MINING  LEASE. 


pMior]  (hereinafter  called  the  lessor),  of  the  one  part,        . 
|ttid  B.,  of,  &c.  [I4:s8ee]  (hereinafter  called  the  lessee),  of 
jBie  other  part,  witnesseth,  that  the  lessor  doth  hereby  Witnesseth. 
iiemise  unto  the  lessee,  all  metallic  mines  and  minerals,  Demise. 
pgen  and  hidden,   which  belong  to  the  lessor,  in  the  Parcels. 

Barish  of  ,  in  the  county  of  (a),  within  the 

pmits  following  [description  of  limits],  within  which  limits 

jl  certain  mine  called is  now  in  course  of  being  [<)r 

*' has  been"]  worked,  and  all  liberties  which  the  lessor 
las  power  to  grant,  of  searching  for,  getting,  making 
Merchantable,  and  removing  the  said  metallic  mmes  and 
teierals,  except  and  reserved  unto  the  lessor,  all  mines  Exception. 

|Mid  ores  of ,  and  unrestricted  liberty  for  him  i>nd 

Jiis  agents,  servants,  and  workmen,  to  search  for,  get. 
Bake  merchantable,  and  remove  all  mines  and  ores  of 

! .  and    all   clay,    stone,   earth,   and   minerals,   not 

ikereby  demised,  and  to  communicate  from  and  to  any 
itdit  or  working  within  the  limits  aforesaid,  to  or  from 

(a)  As  to  mines  and  tin  ntreaminj^  works  within  the  Stanimries, 
l«e  Thft  SUnnariea  Act,  1887  (50  &  51  Vict.  c.  43). 


D.C.P. 


20 
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Precedent 
CVI. 


MIXING  LKAAlv. 


Habendani. 
Reddendum. 


Covenant  by 

To  work  the 
mine. 

To  sell  the 
minerals  to  be 
Bold. 


And  pay  the 
money-rent. 


LEASES. 

any  adit  or  working  beyond  the  same  limits,  and  W 
examine  and  take  plans  of  all  workings  under  this  de 
and  in  such  searching  for,  communicating,  ezamini 
and  taking  plans,  to  use  the  adits,  shafts,  machineiji 
and  tackle  in  or  about  the  mines  herebv  de 
making  reasonable  compensation  for  such  use  of  the 
machinery  and  tackle,  except  in  examining  and 
plans :  to  hold  the  premises  hereby  demised  unto 

lessee,  henceforth  for  the  term  of years  ;  yieldi 

therefor  a   money-rent  equal    to    one-fifteenth   of 
monies  for  which  the  materials  sold  shall  be  sold,  exc 
the  minerals  a  share  whereof  shall  have  been  previoi 
rendered,  and  yielding  so  often  and  to  such  extent 
shall  l)e  required  l)v  notice  (the  same  to  be  determine 
by    notice),   as    a    mineral    rent,   one-fifteenth    of 
materials  which  for  the  time  being  shall  have  been  got 
and  not  sold,  the  said  materials  to  be  made  merchant! 
before  sale  or  render  of  a  share  thereof  ;  the  said  moi 
and  mineral  rents  to  be  clear  of  all  present  and  fnl 
taxes,  rates,  and  assessments,  and  all  other  charges 
deductions  whatsoever,  and  to  be  paid  or  delivei*ed 
hereinafter  mentioned.     And  the  lessee  doth  hereby 
himself  and  his  assigns  covenant  with  the  lessor,  that 
lessee  will  work  the  said  mines  upon  the  cost-book 
not   the   scrip   system,  and   will,  without   delay,  mt 
merchantable  all  minerals  gotten ;  and  within  reasonal 
periods  during  the  said  term,  sell  on  the  said  lands, 
mines  and  minerals  under  w^hich  are  hereinbefore  demii 
by  private   ticketings,  and  not  elsewhere   or  oth< 
(unless  with  consent)  all  the  said  minerals,  except  th< 
in  respect  whereof  a  mineral  rent  shall  previously  hai 
been  rendered ;  and  will  give  ten  davs'  notice  of 
day,  hour,  and   place  of  every  such  sale,  and  of 
minerals  to  be  offered  for  sale ;   and  will,  within 
days  after  every  such  sale,  give  a  return  of  the  mini 
sold  thereat,  with  their  prices  and  purchasers ;  and  wi 
immediately    after    every    such    sale,   and    before 
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removal  of   the   minerals    sold,   pay    the    money-rent  p»bckdent 
thereby  ascertained ;   and  will,   without  intermission,         — .' 

lay  out  on  the  surface  of  the  aforesaid  lands  all  minerals  ^^^^^^  lbasb. 

in  respect  whereof  a  mineral-rent  shall  be  the  required  And  to  make 

...  ,  equal  diTisiOB 

tender,  and  divide  the  same  into  fifteen  shares  of  equal  of  the  minerals 
talae,  and  give  ten  days'  notice  of  the  day,  hour,  and  ^  ^  <iivided. 
place  of  every  division,  and   immediately   after  every 
I  division,  render  the  mineral-rent  thereby  ascertained ; 
j  iKD  WILL  pay  all  present  and  future  taxes,  rates,  and  To  pay  taxes, 
I  assessments,  and  all  other  charges  and  deductions  what-     ^' 
•oever,  upon  or  in  respect  of  the  said  premises  hereby 
fenised,  or  the  aforesaid  minerals  or  sale-monies,  or  the 
^resaid  money  or  mineral  rents,  or  any  part  thereof 
ittpectively ;  and  will  during  the  said  term,  with  no  less  To  employ  not 

'fiian  able-bodied  miners,  in  the  best   and  most  ^^n.^ 

•pproved  manner,  and  without  intermission,  except 
thile  prevented  by  inevitable  accident  or  repairs,  try 
fte  lands,  the  mines  and  minerals  under  which  are 
lereby  demised,  and  eflFectually  drain  and  work  the 
Bunes  hereby  demised,  and  for  the  time  being  open  or 
bond,  and  make,  erect,  and  maintain,  all  shafts,  adits, 
loildings,  engines,  machinery,  and  apparatus,  necessary 
fe  those  purposes ;  and  will  not,  unless  with  consent, 

■rive  any  adit  within fathoms  of  the  extremity  of 

iny  of  the  said  lands ;  and  will  substantially  sustain  To  maintain 

tod  maintain  all  the  workings  of  the  said  mines,  and  ^^^  ^^^' 

U   engines,    machinery,     apparatus,     buildings,     and 

fctures,  in  a  proper  course  of  working  and  repair,  and, 

it  the  end  or   other  determination  of  the  said  term, 

Wver  up  the  said  mines,  workings,  and  buildings,  in 

|ood  condition  and  i>erfect  working  order,  unto  the  lessor, 

liis  heirs  or  assigns ;  and,  at  the  end  of  the  said  term,  if  To  deliver  up 

^•quired  by  notice  one  calendar  month  or  upwards  pre-  naiuatiJi  ** 

tiously  thereto,  or  upon  the  sooner  determination  of  the 

*ud  term,  if  required  by  notice,  deliver  up  the  said  engines, 

machinery,  and  apparatus,  and  all  fixtures  belonging  to 

itte  lessee,  or  the  parts  thereof  specified  in  such  notice,  to 

26—2 


404 


Li£AS£iS» 


Pkecbdent 
CVI. 


laNINO  LEASE. 

To  keep 
accounts. 


To  make  com- 

Sensation  for 
amage. 


Not  to  assign. 

Declaration  as 
to  notice  and 
consents. 


Powei-s  of 
distress  nnd 
entry. 


the  lessor,  at  a  valuation  to  be  agreed  on,  or  to  be  deter* 
mined  by  two  arbitrators,  or  their  umpire,  in  the  us 
way ;  and  will  during  the  said  time  keep  proper  boob 
of  account  of  the  workings  of  the  said  mines,  and  of  tlM 
disposal  of  the  minerals  obtained,  and  will  keep  the  sail 
books  and  the  cost-book  or  cost-books,  and  any  p 
which  may  be  made  of  the  working  of  the  said  mines, 
the  lands  aforesaid,  and  will  give  copies  of  and  ext 
from  the  same  books  and  plans  as  shall  be  required, 
WILL  also  permit  the  said  books  and  plans  to  be  inspec 
and  copied  by  the  person  or  persons  named  in  that 
in  any  notice ;  and  will  make  good  or  make  compensa 
for,  all  damage  done  by  him  the  lessee,  which  the  lessor 
the  lessee  is,  or  may  be  compellable  to  make  good, 
make  compensation  for,  and  will  indemnify  the  I 
therefrom,  and  from  all  expenses  in  relation  thereto; 
WILL  NOT  assign,  or  underlet,  the  said  premises  he 
demised,  or  any  i)art  thereof  without  consent.  And 
IS  HEREBY  declared,  that  ovcry  notice  and  con 
hereinbefore  mentioned,  means,  except  where  othe; 
hereinbefore  expressed,  notice  or  consent  on  behalf  of 
lessor,  in  writing,  to  be  given  and  signed  by  him,  or  so 
person  authorised  by  him,  and,  in  case  of  notice,  eit 
actually  delivered  to  the  lessee,  or  put  up  within  the 
aforesaid ;  and  every  such  notice  shall  be  notice  to 
lessee  ;  and  every  notice,  return,  copy,  extract,  and  p 
hereinbefore  covenanted  to  be  given  by  the  lessee,  s 
be  made  and  given  at  his  own  expense,  and  be  signed 
him  or  the  captain  of  the  said  mines,  and  shall  be  gi 
to  the  lessor,  or  some  person  authorised  by  him  to  rece 
the  same :  Provided  always,  that,  on  failure  by 
lessee  to  perform  or  observe  any  of  the  covenants  h 
before  contained,  the  lessor  may  stop,  seize,  and  dist 
all  minerals,  engines,  machinery,  apparatus,  fixtu 
goods,  chattels,  and  effects,  in  and  about  the  mines  b 
demised,  or  within  the  limits  aforesaid,  and  every  dist: 
there  made  take  away  and  retain  to  his  use  ;  and,  if  an; 
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monej-rent  shall  be  due,  may  sell  the  said  distress,  as  in     Pkecedent 
eommon  cases  of  distress  for  rent,  and,  out  of  the  monies         — '. 
arising  thereby,  retain  such  money-rent,  and  any  further  "^^'^^J'!^^'^: 
money-rent  which  may  become  due,  and  the  costs  of 
making,  keeping,  and  selling  such  distresses ;  and  on 
every  such  failure  as  aforesaid,  or  if  the  said  premises 
hereby  demised  shall  be  assigned  or  assignable  by  means 
of  the  bankruptcy  of  the  lessee,  the  lessor  may  re-enter 
and  enjoy  the  premises  hereby  demised,  and  thereupon 
flie  said  term  of  years  shall  absolutely  determine  ;  but 
imtil  any  such  failure,  or  until  the  said  premises  shall  be 
assigned  or  assignable  as  aforesaid,  the  lessee  may  enjoy 
flie  said  premises  without  eviction,  or  (except  as  herein- 
before excepted  and  reserved)  interruption  by  the  lessor. 

AXD  IT  IS  HEREBY  AGREED,  that  if  the  lesseo  shall,  during   Agreement  for 

fte  said  term,  perform  and  observe  all  the  covenants  and  ^[tare\^iwe. 
tonditions  hereinbefore  contained  and  shall,  not  less  than 
- —  calendar  months  before  the  end  of  the  said  term, 
deliver  to  the  lessor  an  agreement  in  writing  by  three 
responsible  persons  to  join  as  co-lessees,  and  such  persons 
Ihall  be  approved  of  by  the  lessor,  then  and  in  such  case 
the  lessee,  together  with  such  intended  co-lessees,  shall 
be  entitled  to  a  lease  from  the  lessor  of  the  said  premises 

iereby  demised,  for  any  term  not  exceeding years 

from  the  date  of  these  presents,  at  the  rents  hereinbefore 
Wsenred,  and  under  and  subject  to  such  covenants,  cou- 
pons, and  agreements,  as  to  the  lessor  shall  seem 
leasonable,  but  so  that  the  persons  to  whom  such  further 
ihese  shall  be  granted  shall  pay  all  costs  of  such  lease, 
•nd  also  (if  required)  of  a  survey  or  plan  upon  such 
•cale  as  the  lessor  shall  require  of  the  said  premises  to  be 
demised  (a).     [Ifiterpretiition  clause,  supra,  p.  362.]     In 

i*^'KS8,  &c. 

(a]  ThU  cUnse  was  framed  for  insertion  in  lenses  granted  for  short 
''^rawfOT  the  purpose  of  searching  for  minerals  ;  it  is,  of  course,  not  a 
**c*«*nr  part  of  the  Precedent  in  the  text. 
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Demise. 
ParoeU. 
Colliery,  See. ; 


— and  mine  of 
coal  under 
specified  area 
01  land ; 


CVII. 

Lease  of  a  Colliery  and  Seam  of  Coal. 

This  indenture,  made  the day  of ,  18-. 

BETWEEN  A.,  of,  &c.  (hereinafter  called  the  lessor),  of  tfa» 
one  part,  and  B.,  of,  &c.,  and  C,  of,  &c.  (hereinafter 
called  the  lessees),  of  the  other  part,  witnbsseth  thati' 

in  consideration  of  £ upon  the  execution  of  thc«: 

presents  paid  by  the  lessees  to  the  lessor  (the  receipt 
whereof  the  lessor  doth  hereby  acknowledge),  and  of  th«^ 
rents  and  royalties  hereinafter  reserved,  and  of  the  cove-: 
nants  by  the  lessees  hereinafter  contained,  He  the  lessor 
doth  hereby  demise  and  grant  unto  the  lessees  All  that 

colliery  known  as  the Colliery,  situate  at ,  ia 

the  county  of ,  with  the  manager's  house  and  garden 

and  the  miners'  cottages  now  occupied  therewith,  and 
the  engine-house,  workshops,  offices,  pits,  fixtures,  fixed, 
machinery,  pit-bank,  railway-siding,  canal-basin,  ease*^ 
ments  and  appurtenances  belonging  thereto :  And  ai^ 

ALL  that  mine  or  seam  of  coal  called  the Coal  now 

remaining  ungotten,  within  and  under  all  those  closes, 
parcels  of  lands,  roads,  messuages,  tenements,  and  heredi* 

taments,  containing  altogether  an  area  of acres  or 

thereabouts,  situate  in  the  parish  of  in  the  said- 
county  of ,  and  delineated  on  the  plan  drawn  on  the 

back   of  the  


— with  liberty 
to  work  the 
same  without 
entering  upon 
the  surface 
except  of 
certain  part ; 


skin  of  these  presents  whereon  the 

boundaries  are  defined  by  an  external  border  coloured 
red:  Together  with  liberty  for  the  lessees,  without 
entering  upon  the  surface  of  any  other  of  the  said  lands 

except  the  parcels  of  land  containing or  thereabouts 

lying  on  the  south  side  of  the Railway,  and  coloured 

yellow  on  the  said  plan,  and  without  entering  upon  or 
disturbing  any  existing  or  future  building  on  the  said ' 
parcels  of  land  coloured  yelloiv,  to  work,  get,  carry  away, 
and  dispose  of  the  said  mine,  or  seam  of  coal  hereby 
demised  (hereinafter  referred  to  as  the  demised  mine), 
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and  also  any  adjacent  or  other  coal  or  ironstone  of  which     i*«^i>h>t 

fliey  are  or  may  become  the  owners  or  lessees,  and  whether         

now  belonging  to  the  lessor  or  to  any  other  person :  And  !?.'.^^?.^"^\ 
for  the  purposes  aforesaid  upon  the  surface  of  any  of  the  — a?d  to  erect 
8aid  parcels  of  land  coloured  yeliow,  to  sink,  erect,  make, 
maintain,  and   use  any  pits,  engine-houses,  buildings, 
«oke-oveD8,  iron-fumaces,  iron-works,  brick-kilns,  roads, 
lailways,    reservoirs,    watercourses,    basins,    wharves, 
engines,  and  machinery,  and  to  deposit,  bank,  make  into 
eoke,  bum,  smelt,  convert,  and  manufacture  the  produce 
ii  the  demised  mine,  or  any  other  coal  or  any  ironstone, 
and  to  dig  and  get  brick-earth  and  sand,  and  to  make  and 
hum  the  same  into  bricks  to  be  used  in  and  about  the  said 
colliery  and  mine,  but  not  elsewhere,  and  to  construct, 
make,  maintain,  and  do  all  other  works  and  things  which 
may  be  necessary  or  convenient :  And  below  the  surface  —and  to  carry 
lof  all  the  said  lands  included  within  the  said  red  border  ^Jound^works. 
(whether  coloured  yeUoic  or  not),  to  make,  mam  tain, 
land  086  any  necessary  or  convenient  underground  works 
vhatsoever:  Except  and   reserying  nevertheless  unto  Exception  of 
tte  lessor  sufficient  pillars  and  bulwarks  of  coal  at  the  portoTp^tTi 
bottom  of  and  round  the  walls  of  each  of  the  existing  pits 
and  of  any  new  pit  which  may  be  sunk  to  the  demised 
iaine,and  so  much  (if  any)  of  the  rest  of  the  coal  therein  —and  of  so 
as  he  shall  remove  in  sinking  to  working  or  getting  any  ^^y  get  ir*^^ 
of  the  other  mines,  or  shall  desire  to  retain  as  a  support  minting  to 

I**-  ...  .   ,     .  ,       ,,  '  \         other  mines. 

»r  any  pit  he  may  smk  to  any  such  other  muie :  And  Reservation  of 

AL80  the  right  of  sinking  to,  working,  getting,  and  carrying  rigbt  of  work- 

iway  all  or  any  of  the  mines,  minerals  and  substances  in  ^^.  *^ 

or  onder  the  said  lands  other  than  the  demised  mine,  and 

for  those  purposes  to  sink,  make,  erect,  and  use  all  such 

pits,  buildings,  engines,  machinery,  roads,  works,  and 

wnveniences  upon,  through,  or  under  all  or  any  of  the 

ttme  lands,   and   over,   under,  or  across  any   of   the 

wads,  ways,  levels,  and  workings  of  the  lessees  or  their 

*8agn8  as  shaU  be  necessary  or  expedient,  so  that  such 

'oads,  ways,  levels,  and  workings  be  not  unnecessarily 
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Habendum. 
Beddenduni ; 


— of  footage 
rent ; 


— and  of 
minimum 
half-yearly 
mine-rent*: 


—and  of  out- 
stroke  rovalt^' ; 


— and  of 
surface  rent. 


Provision  for 
ascertaining 
the  rent  by 
underground 
measurement. 


injured:    To  hold  the  premises  unto  the  lessees,  but 

subject  to  the  rights  (if  any)  of  the Railway  Cosd^ 

pany,  and  of  the Canal  Company  in  so  much  of  thi 

said  coal  as  is  under  or  required  for  the  support  of  thi 
said  railway  and  canal  respectively,  for  the  term  of 

years,   from   the  day  of  ,   18 — :     Yieldhw 

therefor  during  the  said  term  on  the day  of 


in  each  year,  the  rents  and  royalties  hereinafter  specific 
(that  is  to  say),  In  respect  of  the  demised  mine,  a  foot 

rent  after  the  rate  of  £ for  ever\'  acre  in  extent 

one  foot  in  thickness  (and  so  on  in  proportion  for  ev( 
less  quantity  than  an  acre  and  for  any  greater  or  k 
thickness  than  one  foot),  of  coal  gotten  during  the  pi 
ceding  six  calendar  months:   And   in  case  the  les 
shall  not  in  any  half-year  get  such  a  quantity  of  the  Baii 
coal  as  according  to  the  said  footage  rent  will  produce  ft 

clear  half-yearly  minimum  rent  of  £ ,  then  such  ft 

sum  as,  together  with  the  footage  rent  payable  for  the 
coal  actually  gotten  during  the  preceding  half-year,  wil 

amount  to  the  said  minimum  rent  of  M :     And,  in: 

respect  of  the  right  of  outstroke  from  other   mines,  ft 

royalty  after  the  rate  of per  ton  of  twenty  hundred 

weight,  for  all  the  coal,  minerals,  and  substances  brought 
to  surface  during  the  preceding  six  calendar  months: 
And  in  respect  of  the  liberties  hereinbefore  grantei 
relative  to  the  surface  of  the  said  parcels  of  land  coloured 

yellow,  a  half-yearly  rent  after  the  rate  of  £ for  eveiyj 

statute  acre  (and  so  in  proportion  for  any  less  quantity)^  | 
now  or  at  any  time  occupied,  such  last-mentioned  rent  to  '■. 
continue  payable  until  the  rent-day  next  after  the  land  in 
respect  whereof  the  same  shall  be  payable  shall  have 
been  cleared,  even  if  such  land  shall  not  be  cleared  imtil 
after  the  expiration  or  sooner  determination  of  the  said 
term :   the  haid  several  rents  and  royalties  to  be  paid ; 
clear  of  all  deductions :   And  it  is  hereby  agreed  that, 
for  the  purpose  of  ascertaining  the  amount  of  mine-rent 
payable  from  time  to  time  under  the  reservation  of  rente 
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hereinbefore  contained,  coal  which  shall  be  found  un-     Pheckdkxt 

C  V 1 1 

workable  or  unBaleable  shall  not  be  taken  in  account,  and         ' 

the  measurements  shall  be  made  underground,  and  the  o^^  colliery, 

acreage  or  superficial  measure,  and  the  thickness  of  the 

coal,  shall  be  taken  and  measured  at  right  angles  to 

one  another  so  as  to  ascertain  the  true  cubical  contents 

of  the  mine  gotten :  Provided  always,  and  it  is  hereby  Average 

jigreed  that,   if  in  any  half-year  the  lessees  shall  not  ^*'^- 

^tually  get  from  the  demised  mine,  such  a  quantity  of 

^1  as,  according  to  the  footage  rent  hereinbefore  reserved, 

jiroQld  have  produced  a  half-yearly  rent  of  4* ,  and 

jriiall  in  any  subsequent  half-year  or  half-years  get  there- 
from such  a  quantity  of  coal  as  at  the  footage  rent 
iloresaid  would  produce  a  half-yearly  rent  exceeding 

M they  shall  not  be  liable  to  pay  any  rent  for  so 

much  of  the  surplus  coal  gotten  as  at  the  footage  rent 
aforesaid,  would  make  up  the  deficiency  (a) :  Provided  Power  of 

distress, 
i    (fl)  The  following  somewhat  different  mode  of  framing  the  red- 
[fcidum  and  average  clause  (taken  from  a  lease  of  a  brickfield)  is 
idghtly  more  convenient  where  a  royalty  instead  of  a  footage  rent 

\k  reserved : — 

I 

I    "  Yielding  therefor  during  the  said  term  the  certain  Re«uleiidum  of 

Ijearly  rent  of  £ for bricks,  whether  such  number  '^l^^^^l  ^^"^ 

I  of  bricks  shall  be  yearly  manufactured  on  the  said 
jKwnises  or  not,  during  each  year  of  the  said  term,  such 
lent  of  £ to  be  payable  by  two  equal  half-yearly  pay- 
ments in  each  year  on  the day  of and  the 

day  of ,  and  the  first  payment  thereof  to  be  made  on 

tiw- day  of ,  18 — :  And  yielding  over  and  above  —and  of 

ftesaid  certain  yearly  rent,  the  further  rent  or  royalty  of  !J^J"i,ooo    "*' 
^«.  for  every  thousand  bricks  manufactured  on  the  said  ^''^^^"^  »^'^  ^ 

premises  over  and  above  the  said  quantity  of ;  the 

•wd  further  rent  or  royalty  to  be  payable  on  such  of  the 
ttid  half-yearly  days  hereinbefore  mentioned  as   shall 
Ittppen  in  any  year  next  after  the  said  bricks  shall  have 
•een  burnt  ready  for  delivery  :  Provided  always,  and  it  Averngeciause, 
!  B  hereby  agreed,  that  if  in  any  year  or  years  of  the  said 
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the  lessees ; 

— to  pay 
rents; 


— and  taxes ; 


ALWAYS  and  it  is  hereby  agreed  that,  if  any  part  of 
rents  or  royalties  hereby  reserved,  shall  be  in  arrear 
twenty-one  days,  whether  the  same  shall  have 
legally  demanded  or  not,  the  lessor  may  enter,  seize, 
distrain  and  sell  and  dispose  of,  in  the  same  manner 
landlords  may  for  rent  in  arreai*,  the  coal,  euginc 
machinery,  railways,  plant,  cattle,  implements,  utenE 
gear,   and  chattels,   or    any  part    thereof  respectii 
belonging  to  the  lessees  within  or  upon  any  part  of 
said  premises  or  any  mine  or  mines  for  the  time 
worked  in  connection  therewith  lying  within  or  under 
adjoining  or  neighbouring  lands,  and  out  of  the  moi 
arising  from  the  sale  of  any  such  distress  or  distre 
may  satisfy  all  such  arrears  then  due,  together  with 
expenses  of  or  incident  to  any  such  distress  or  sale, 
dering  the  overplus  (if  any)  unto  the  lessees  (a) : 
THE  LESSEES  do  hereby,  for  themselves  and  their  ai 
covenant  with  the  lessor.  That  the  lessees  will  di 
the  said  term  pay  to  the  lessor  the  several  rents 
royalties  hereinbefore  reserved  on  the  days  and.  in 
manner  hereinbefore  appointed  for  the  payment  thei 
clear  of  all  deductions  :  And  pay  all  existing  and  futi 
taxes,  rates,  assessments,  and  outgoings  of  every  descrq 
tion  for  the  time  being  payable  either  by  landlord 


term  the  lessee  shall  not  actually  manufacture  from 

out  of  the  said  premises  the  full  quantity  of bricl 

he  may,  in  any  succeeding  year  in  which  more  than 
quantity  of  bricks  shall  be  manufactured,  manufaci 
from  and  out  of  the  said  premises  without  paying 
further  rent  or  royalty  for  the  same,  enough  bricks 
make  up  the  deficiency." 

It  hIiouIcI  be  here  observeil  that  the  lease  contained  a  covenant 
the  lessee  to  make  onlv  bricks  of  the  common  sizes. 

(a)  It  woukl  seem  that  this  power  (being  part  of  a  mining  k 
is  valid  under  sect.  6  of  the  Bills  of  Sale  Act,  1878,  without  Ks^i 
tion.     See  Ke  Koundicootl  CoUiery  Company^  [1897]  1  Ch.  373. 
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laat,  in  reHpeet  o(  or  charged  upon  the  lU'emises,  or  of 
upon  tlie  rents  herehy  refervetl,  or  any  land,  ei'ection, 
work  entered  upon,  erected,  or  mode  under  or  hy  virtue 
these  presents  :  And  will,  before  the  — — -  day  of 

—  [sir  i-alciKliir  ituuiths  Jinin  the  rommetieeiHeid  of  the 
»i],  and  afterwardu  half-yearly  liefore  every  Rulmequent 

—  day  of and of [the  rent  ihi/t],  <1nring 

;  said  term,  yet  such  a  <]uantity  at  least  of  the  ^aid  coal 
according  to  the  footage  rent  hereinbefore  reserved  will 

)duce  a  clear  ImH-yearly  rent  of  £ [the  minimum. 

\t]:  And  will,  during  the  said  term,  keep  the  iron 
>ing  with  which  a  portion  of  each  of  the  two  existing 
s  is  cased  in  the  present  position  thereof,  and  in 
)rough  repair  and  watertight,  and  will  not  suffer  water 
flow  into  the  workings :  And  will,  during  the  said 
m  vigorout^ly,  and  without  any  voluntary  intermission, 
i  fairly,  an<l  in  a  regular  workman-like  manner,  and 
ording  to  the  most  approved  principles,  work  the 
nised  mine,  iiiid  get  and  raise  the  coal  fully  and  clearly 
ore  them  :  And  will,  during  the  said  term,  and  at  the 
liratioii  or  stjoner  determination  thereof,  leave  sufficient 
lars  and  bulwarks  of  coal  at  the  bottom  of  and  round 
i  walls  of  each  of  the  existing  pits,  and  of  any  new  pit : 
n  will  use  only  for  colliery  purposes,  or  in  building  on 
i  said  lands  coloured  yellow,  all  bricks  made  under  the 
erties  hereinbefore  granted,  and  will  not  sell  or  remove 
y  brick-earth  or  sand  dug  from  the  same  lands  or  any 
icks  made  therefrom :  And  will  during  the  said  term 
Bp  in  goo<l  repair  and  condition  the  private  or  occupa- 
11  road  on  the  lands  of  the  lessor  leading  to  the  said 

liiery  from  the  road  leading  from to :  And 

ectively  fence  off  such  parts  of  the  said  lands  coloured 
'hir  as  are  or  shall  be  used  for  any  of  the  purposes 

these  presentit  from  the  adjoining  lands,  and  hang 
fGcient  gatcR  in  the  fences  for  the  convenient  passing  and 
[>agBing  of  the  owners  or  occupiers  of  the  said  adjoining 
ids,  who  and  whose  servants  and  workmen  shall  always 


—to  ketji  the 
iron  tubin;;  io 


— to  feDce  off 
lands  lued  for 
collierj 
purposes; 
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— to  make 
compensation 
to  tenants  of 
surface-landK ; 


— nnl  indem- 
nify the  lessor ; 

— to  repair 
engines,  &e. ; 


PiiEcpEXT     be  at  liberty,  whether  on  foot  or  on  horseback  and  witfej 

'        or  without  horses,  cattle,  carts,  and  carriages,  to  pass 

repass  through  such  gates,  and  over  and  across  all  \m 
or  roads,  doing  thereby  as  little  damage  as  may  be : 
will,  during  the  said  term,  keep  the  said  fences  and  gal 
in  such  repair  as  aforesaid:  And  will  make  reasonal 
compensation  to  every  tenant  and  occupier  of  any  of 
said  lands  which  may  be  taken  or  used  for  colliery 
other  purposes  by  the  lessees  for  all  loss  or  damage 
may   sustain   thereby:    And   will  indemnify  the  les 
against  all  liability  for  loss  or  damage  done  by  the  1< 
to  or  on  any  lands  of  the  lessor:  And  will  during 
said  term  at  the  like  expense  keep  and  uphold  the 
manager's  house,  miners'  cottages,  engine-house,  worl 
shops,  offices,  buildings,  pits,  pit-bank,  railway-sidii 
canal-basin,  fixed  machinery,  and  fixtures  hereinbefc 
demised,  and  all  additions  thereto  respectively  (heren 
after  collectively  referred  to  as  the  demised  plant  ai 
additions  thereto),  and  all  new  buildings,  pits,  railway 
roads,  reservoirs,  works,  fixed  machinery,  and  fixtui 
which  shall  during  the  said  term  be  erected  or  placed 
the  said  lands  coloured  yelloiv  (hereinafter  collectiv( 
referred  to  as  new  works),  in  good  and  substantial  re] 

and  working  order :  And  will  on  the day  of 

18 — ,  and  afterwards  on  every  subsequent  half-yearl 
rent-day,  or  within  twelve  days  afterwards,  make  anl 
deliver  to  the  lessor,  or  his  agent,  a  just  account  irf 
writing,  signed  by  the  lessees,  of  the  quantity,  thicknesi^ 
and  cubical  contents  of  the  coal  gotten  from  the  demised 
mine  in  the  preceding  half-year.  And  of  the  weight  of  tl» 
coal,  minerals,  and  other  substances  brought  to  surfaee^ 
by  means  of  the  existing  pits,  or  any  new  pit  on  the  said- 
lands  included  in  the  said  plan,  from  any  other  land, 
with  all  proper  details,  and  also  a  correct  plan  and' 
admeasurement  drawn  upon  a  scale  of  not  less  than 

inches   to   an   acre,  and  similarly  signed  of  the. 

—which  are  to  Surface  of  the  land  under  which  the  demised  mine  shall 


— to  deliver 
accounts  and 
plans  half- 
yearly  ; 


J 
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lave  been  gotten:    the  said  accounts,  plans,  and  ad-  PI«cEDIs^'T 

Bieasiirements  respectively  to  be  binding  upon  the  lessees         

unless  some  manifest  error  shall  appear  therein  and  o»^^collibry. 

flhall  be  notified  by  them  in  writing,  to  the  lessor  within  ^e  con«i»«ive, 

•^  °  unless  error 

OX  calendar  months  after  the  delivery  thereof :  And  will  Butified  within 
lennit  the  lessor   and  his  agents  and  other  persons  montlis; ''^ 
«mplo7ed  by  him  at  all  times  during  the  said  term  to  -~to  permit 
enter  apon  the  said  lands  coloured  yeUoxOy  and  into  any  ^^^  lessor  to 

*^  .  enter  to  view 

buildings  or  works  thereon,  and  examine  the  state  and  the  premises ; 

condition  thereof,  and  descend  and  pass  into  and  through, 

tnd  ascend  from  the  demised  mine,  and  to  view  the  state 

ind  condition  of  the  said  mine,  and  of  the  workings 

ttereof,  and  make  admeasurements  and  diallings,  and 

ior  any  such  purpose  to  have  the  assistance  of  the  colliers 

sod  workmen,  and  at  all  reasonable  times  during  the 

•aid  term  to  inspect  and  take  copies  of  all  plans,  books, 

aceonnts,  vouchers,  papers,  and  writings  of  the  lessees  : 

iJbiD  will  at  the  expiration  or  sooner  determination  of  the  —^^  deliver  up 

iiaid  term,  deliver  up  to  the  lessor  the  demised  mine  so  the  emiTf  ^e 

fcr  as  ungotten,  and  the  demised  plant  and  additions  ^™' 

ttereto  and  new  works  (except  such  as  shall  be  removed 

ly  the  lessees  under  the  provisions  hereinafter  contained), 

in  sach  good  and  substantial  repair  and  working  order  as 

aforesaid,  and  in  all  respects  in  such  state  and  condition 

ts  shall  be  consistent  with  the  due  performance  of  the 

aeveral  covenants    hereinbefore    contained  :    And    will  —and  t<)  clear 

irithin  twelve   calendar  months  after  the  expiration  or  rubbish,  lie, 

sooner  determination  of  the  said  term,  either  clear  so  and  »f^t<ue  the 

,  surface. 

much  of  the  said  lands  coloured  yellow  as  shall  have  been 
wed  by  the  lessees  by  virtue  of  these  presents  from  coal 
dack  and  rubbish,  and,  if  required,  from  all  roads  and 
vorks  which  shall  have  been  made  thereon  by  the  lessees 
ky  virtue  of  these  presents,  and  restore  the  surface  and 
fences,  or  pay  compensation  for  the  same  after  the  rate 

^  i per  acre,  and  so  in  proportion  for  any  less  Lessees  not  to 

quantity :  And  it  is  hereby  agreed  that  it  shall  not  be  '^""^^  ^^^;^ 
lawful  for  the  lessees  during  the  said  term  or  at  or  after  demisted  with- 
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Pbecedext 

evil. 


OF  A  COLLIERY. 


out  le8sor*8 
consent ; 


— but  may  sell 
their  own 
machinery^  and 
plant,  lint 
giving  the 
leesor  the 
option  of 
taking  it  at 
selling  price. 


to  tiike 
down  any 
buildings 
which  the 
lessor  may 
require  them 
to  take  down. 


Proviso  for 
surrender  of 
premises  when 
all  the 

workable  and 
marketable 
coal  has 
been  gotten. 


the  expiration  or  sooner  determination  thereof,  wiihoi 
the  previous  licence  in  writing  of  the  lessor,  to  take  doi 
or  remove  any  or  any  part  of  the  demised  plant 
additions  thereto  and  new  works,  but  it  shall  be  la^ 
for  the  lessees  at  or  within  twelve  calendar  months  al 
the  expiration  or  sooner  determination  of  the  said 
to   sell  and  to  remove  all   engines,  machinery, 
sleepers,  ropes,  plant,  and  materials  belonging  to  thi 
first  giving  the  lessor  the  option  of  purchasing  all  or 
part  thereof,  at  such  a  price  as  the  same  would  fairly 
worth  at  the  time  of  giving  such  option  for  the  pur] 
of  removal,  such  price  if  the  parties  differ  1*0  be  sel 
by  arbitration  under  the  provision  hereinafter  containi 
and  so  that  the  lessor  shall  be  entitled  to  set  off 
purchase-money  wholly  or  pro  tanto  as  the  case 
admit  against  any  moneys,  costs,  damages,  or  expenc 
which  may  then  be  due  or  owing,  or  recoverable  froi 
or  payable  by  the  lessees  under  any  of  the  reservations 
covenants  herein  contained:  Provided  always  nevertheli 
that  the  lessees  shall,  if  required,  at  the  expiration 
sooner  determination  of  the  said  teim,  take  down  all 
any  of  the  engine-houses,  offices,  and  buildings  wl 
ma}^  then  be  on  the  said  lands  coloured  yellow,  and  di 
and  clean  the  bricks  and  materials  thereof,  and  stack 
same  on  the  said  land  for  the  use  of  the  lessor  {a)\ 
Provided  also  that  if  and  whenever  any  part  of  the  renJ 

(a)  The  foUowiDg  is  a  power  of  surrendering  the  lease  when  aB 
the  workable  coal  is  exhausted  : — 

''  Provided  always,  and  it  is  hereby  agreed  that,  i! 
before  the  expiration  of  the  said  term  the  whole  of  Iht 
workable  and  marketable  coal  hereinbefore  demised, 
except  such  part  thereof  as  it  shall  not  be  incumbent 
upon  the  lessees  to  get  and  which  they  shall  permanendj: 
leave  ungotten,  shall  have  been  gotten,  it  shall  be  hwtd 
for  them,  having  paid  the  rents  hereby  reserved,  and  pe^ 
formed  and  observed  the  several  covenants  and  agreement 
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uid  royalties  hereinbefore  reserved  shall  be  in  arrear  for     ^■^?^*^'^ 

days,  or  there  shall  be  a  breach  of  any  of  the         — 

povenants  or  agreements  by  the  lessees  herein  contained,  "''^  colliery. 
nr  the  lessees  shall  enter  into,  make  or  execute  any 
pomposition  with,  or  assignment  for  the  benefit  of  their 
Hteditors,  or  in  any  manner  become  bankrupt,  or  being 
I  company  shall  enter  into  liquidation,  whether  com- 
polaory  or  voluntary  (a),  the  lessor  may  re-enter  upon 
lay  part  of  the  demised  mine  and  premises  in  the  name 

pf  the  whole,  and  thereupon  the  said  term  of years 

pihall  absolutely  detei-mine,  without  prejudice  nevertheless 
lo  the  recovery  of  any  rent  or  other  money  then  due  or 
vvinf;  or  to  any  right  of  distress  or  action  that  may  have 
irisen  under  these  presents  prior  to  such  re-entry :  And 
^  E  LESSOR  doth  hereby  covenant  with  the  lessees.  That  Covenant  by 
y,  paying  the  rents  and  royalties  hereby  reserved  and    ®*^^  • 
6  payable  at  the  times  and  in  the  manner  herein- 
ore  apx)ointed  for  payment  thereof  respectively,  and 
rforming  and  observing  all  the  covenants  and  agree- 
ttents  by  the  lessees  herein  contained,  may  peaceably 
pnd  quietlv  hold,  use,  occupy,  and  enjoy  the  premises  —for  quiet 
fcereinbefore  demised  and  granted,  subject  as  hereinbefore  ^J-^"*"*- 

expressed,  during  the  said  term  of years,  without 

iDv  interruption  or  disturbance  by  the  lessor,  or  any 

person  lawfully  claiming  any  estate  in  the  same  premises 

.or  any  part  thereof,  through  or  under  him :  Provided  Arbitration 

ALWAYS  and  it  is  hereby  agreed  that  if  any  difference  *^^*'**** 

thftU  arise  between  the  lessor  and  the  lessees  touching 

[reminder  of  arlntration  clavse,  supra,  p.  854].      Pro-  Interpretatiott 

tTORD  ALWAYS  that  the  expression  **  the  lessor"  herein-  *^*'"*' 

before   used    shall,   wherever  the  context  requires  or 

idmits,  include  his  heirs  and  assigns,  and  the  expression 

^'the  lessees"   hereinbefore  used   shall,  wherever  the 


herein  contained  up  to  the  time  of  the  surrender,  to 
surrender  the  said  premises  unto  the  lessor." 

(a)  See  Hort^  Estate^  Limited,  v.  Steiger  [1898]  2  Q.  B.  259. 
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^^^cmvsT     context    requires    or    admits,   include   their   executors^ 
administrators,  and  assigns  (a).     In  witness,  &c. 


OP  A  COLLIBKY. 


Precedext 

(n^iii. 


BY  MOKTOAOEE 

AND 
MORTOAOOR  (6) 

Parties. 
Testafcum. 


Proviso  that 
rent  may  be 
paid  to  the 
mortgagor 
until  notice  by 
the  mortgagee. 


Marginal  notes 
not  to  affect 
the  construc- 
tion. 


CVIII. 

Lease  by  a  Mortgagee  and  Mortgagor. 

This    indenture,    made   the  day  of 

18 — ,  between  a.,  of,  &c.  [mortgagee],  of  the  first 
B.,  of,  &c.  [nwHgagor],  of  the  second  part,  and  C, 
&c.   (hereinafter  called  the  lessee),  of  the  third 
WITNESSETH  that  the  said  A.,  at  the  request  of  the 
B.,  and  according  to  his  estate  and  interest,  doth  hen 
demise,  and  the  said  B.  doth  hereby  demise  and  cod 
unto  the  lessee  [Pai'cels,  Habendum,  Reddendum,  p.  3{ 
supra] :    Provided   always  that  in  the  meantime, 
until   the  said  A.,  his  heirs  or  assigns,  shall  reqi 
the  payment  of  the  said  rent  to  him  or  them,  and  gii 
to  the  lessee,  or  leave  at  or  upon  the  said  j)reinise8 

(a)  In  a  necessarily  lengthy  instrument  of  this  description,  it 
sometimes  convenient  to  place  each  clause  in  a  separate  paiagnf 
and  also  (whether  the  system  of  paragraphs  be  adopted  or  not) 
have  a  nmrf^inal  abstract,  which  may  be  Uiken  finm  that  given 
the  margin  of  the  Precedent.     If  such  an  abstmct  be  placed  in 
margin  of  the  instrument,  it  will   be  well  to  add   the  followii 
clause : — 

"  Provided  also  [always]  that  tlie  marginal  not 
respectively  placed  opposite  the  several  clauses  of  the 
presents,  and  indicating  or  purporting  to  indicate 
contents  or  objects  of  such  clauses  respectively,  shall  n( 
be  taken  as  part  of  these  presents,  or  in  any  manner  affe 
the  construction  hereof,  or  of  any  clause  or  thing  hei*ei 
contained." 

(h)  Sect.  18  of  the  Conv.  Act,  1881,  App.  IV.,  infra  (the  oiK'«ti*| 
of  which  is  often   excluded),  applies   only  to  the  paiticniiir  l<a«*j 
specified  in  sub-sect.  3,  and  mortgagors  are  sometimes  unwilling 
give  general  extended  powers  under  sub-sect.  14. 
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npdce  in  writing  requiring  such  payment,  the  said  rent     Precedent 

shall  be  paid  to  the  said  B.,  his  heirs  or  assigns,  and  his         ' 

and  their  receipts  shall  be  sufficient  discharges  for  the  bymohtoaobb 
nme :  Provided  also  that  if  at  any  time  prior  to  such    mortoaoor. 
Botiee  having  been  given  or  left  as  aforesaid,  any  part  of  Power  for 
flie  said  rent  shall  be  in  arrear  for  twenty-one  days,  mortgagor  to 
vhetiier  legally  demanded  or  not,  the  said  B.,  his  heirs  distraii^. 
»nd  assigns,  may  enter  and  distrain  upon  the  said  premises  , 
br  the  arrears  of  the  said  rent,  and  dispose  of  the 
Pfetress  or  distresses  then  and  there  found  as  landlords 
^y  by  law  do   for  rent  in  arrear,  to  the  intent  that 
eby  the  arrears  so  due  and  all  costs  occasioned  by  the 
rent  being  so  in  arrear  may  be  satisfied  (a) :  And  Covenants  by 
LESSEE  doth  hereby  for  himself  and  his   assigns  ^®^®®» 
ant  with  the  said  A.  and  also  as  a  separate  covenant 
the  said  B.,  that  the  lessee  will,  during  the  Said  —to  pay  rent. 
,  pay  unto  the  said  B.,  his  heirs  or  assigns,  until 
leh  notice  as  aforesaid  shall  have  been  given  or  left  by 
said  A.,  his  heirs  or  assigns  as  aforesaid,  and  thence- 
onto  the  said  A.,  his  heirs  or  assigns,  the  said  rent 
before  reserved  [remainder  of  lessee's  covenant  to 
rent  and  other  covenants,  p.  360,  supra,     Ins^trance 
be  in  such  office  "  as  the  person  or  persons  for  the  time 
in  receipt  of  the  said  rent  by  virtue  of  the  reserva- 
and  proviso  hereinbefore  contained  shall  approve," 
policy  to  be  produced  to  "the  said  A.,  his  heirs  or 
s,  or  the  said  B.,  his  heirs  or  assigns,"  no  alteration 
be  made^  snpray  pp.  868,  400,  tvithout  consent  of  **  the 
n  or  persons  for  the  time  being  in  receipt  of  the  said 
t  as  aforesaid,"  power  to  enter  to  view,  siqyray  p.  861, 
r  given  to  **  the  said  A.,  his  heirs  and  assigns,  and  also 
said  B.,  his  heirs  and  assigns,"  any  licence  required 
be  described  as  ''  the  previous  licence  in  writing  of  the 
A.y  his  heirs  or  assigns,  and  also  of  the  said  B.,  his 

|(i)  hi  the  absence  of  sacli  a  power  of  di6ti*e^B,  the  mortgagor, 
pi  bebg  the  legal  reversioner,  cannot  distrain.  See,  however, 
kConv.  Act,  1881  (App.  IV.,  infra),  88.  10  and  11. 

D.c.p.  -n 
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L£Ao£ib* 


Prbcbdent 
CTV'III. 

BY  MORTOAOBB 

AND 

MOKTOAOOR. 


Proviso  for 
re-entry. 


Covenant  by 
mortgagee  and 
mortgagor  for 
quiet  enjoy- 
ment. 


heirs  or  assigns,  until  such  notice  as  aforesaid  shall  hat 
been  given  by  the  said  A.,  his  heirs  or  assigns,"  or 
convenient,  "  of  the  person  or  persons  for  the  time 
in  receipt  of  the  said  rent  as  aforesaid/'  preniMs  to 
delivered  up,  mpra,  p.  861,  "to  the  said  A.,  his  bed 
or  assigns : "]   Provided  always,  that  if  and  whenc 
any  part  of  the  said  rent  shall  be  in  arrear  for  thirty  ds] 
whether  legally  demanded  or  not,  or  there  shall  be 
breach  of  any  of  the  covenants  by  the  lessee  herein 
tained,  either  the  said  A.,  his  heirs  and  assigns,  or 
said  B.,  his  heirs  and  assigns  until  such  notice  si 
have  been  given  by  the  said  A.,  his  heirs  or  assigns 
aforesaid,  may  re-enter  upon  the  said  premises  in 
name  of  the  whole,  and  thereupon  the  said  term  of 
years  shall  determine :  And  each  of  them  the  said 
and  B.,  so  far  as  relates  to  his  own  acts  and  the  acts 
all  persons  claiming  through  or  under  him,  doth  h( 
for  himself  and  his  assigns,  covenant  with  the  lessee 
quiet  enjoyment,  supra,  p.  862,  substituting  fin-  Hie 
**  by  the  lessor,  or  any  person  claiming  through 
the  words  "  by  the  said  A.  and  B.,  or  either  of  them, 
or  either  of  their  heirs,  executors,  administrators, 
assigns,  or  any  person  lawfully  claiming  through  themi 
any  of  them."      Intnpretation   clause,  supra^   p. 
In  witness,  &c. 


PRBCBDBXT 
CIX. 


LICBNCB  TO 
ASSIGN. 


WitnesBeth. 


CIX. 
Licence  to  Assign  a  Lease  (a). 

Know  all  men  by  these  presents  that 

of,    &c.   \lessor'\,   doth   hereby  grant   unto   B.,   of, 
[lessee'],  licence  to  assign  all  his  estate,  term,  and  intei 

(a)  Formerly,  if  a  licence  were  once  given  to  do  An  act  coveniili 
not  to  be  done,  or  a  forfeiture  incurred  by  breach  of  a  condition  1 
a  lease  were  once  waived,  the  restrictive  covenant  or  conditi<Kn  m 
in  general  wholly  gone,  and  could  not  afterwards  be  enforced.  S 


J 


LEASES. 


419 


in  the  hereditaments  comprised  in  an  indenture  of  lease,     Prbcttdbnt 
iated,  &c.,  and  expressed  to  be  made  between  [parties],         — .' 


unto 


of 


his  executors  and  administrators, 


LICENCE  TO 
ASSION. 


mbject  to  the  payment  of  the  rent  reserved  by,  and  the  ^     .  . 
performance  and  observance  of  the  covenants  by  the  lessee  licence. 
ind  conditions  contained  in  the  said  indenture  of  lease, 
ind  henceforth  to  be  paid,  performed,  and  observed.    As 

WITNESS,  &c. 


ex. 

Surrender  of  a  Lease. 


Precedent 

ex. 


lease. 


This  indenture,  made,  &c.,  BETWEEN  A.  B.,  of,  &c.  s^^R^^i^^B  of 

\execiaor  of  lessee},  of  the  one  part,  and  C.  D.,  of,  &c.    ^^i-basb. 

^nor],  of  the  other  part.    Whereas  (a),  by  an  indenture  Parties, 
lease,  dated,  &c.,  and  expressed  to  be  made  between  the  Kecital  of 
dd  C.  D.,  of  the  one  part,  and  E.  B.,  of  the  other  part, 
THAT  parcel  of  ground,  situate,  &c.,  and  also  the 
suage  or  dwelling-house,  stables,  and  coach-house 

*«  Ccue,  1  Smith's  Leading  Cases,  and  notes  thereto.      But 
,bj  the  joint  effect  of  the  Statutes  22  &  23  Vict.  c.  35,  ss.  1, 
3,  and  23  &  24   Vict,  c  38,  s.    6,  the  operation  of   such   a 
or  waiver  is  confined  to  the  actual  act  licensed  or  forfeiture 
VsiTed.     If,  OH  frequently  happens,  there  are  other  leases  of  the 
date  and  between  the  same  parties,  the  deed  should  com- 


Bwnee  with  the  words,  to  ALL  TO  whom  THESB  PRESENTS 
iSBALL  COME,  A.,  of,  &c.,  scuds  greeting  " ;  the  lease  should 
ledted,  setting  out  the  parcels,  and  the  covenant  against 
ent ;  and  if  the  grantee  be  not  the  original  lessee,  the  fact 
it  has  become  vested  in  the  grantee  with  the  licence  of  the 
should  l)e  recited ;  also  if  the  grantor  be  not  the  original 
,  the  fact  that  the  reversion  has  become  vested  in  the  grantor 
be  recited ;    after  the  recitals  should  follow  the   word?, 

Now  THESE    Presents  witness  that  the   said  A " ; 
the  words  *'  premises  comprised  in  the  said  indenture 
lease,"  should  be  substituted  for  ''hereditaments,"  &c. 

(a)  If  the  surrender  is  made  by  indorsement  this  recital  will  not 
nquiied. 

27—2 
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LEiASEiSa 


Prbcbdbnt 

ex. 


thereon  erected,  and  numbered  —  in 


Street  slon- 


SURRENDER  OF 
LEASE. 

Of  wiU  of 
lessee. 


That  the 
lessee's  cove* 
nonts  have  not 
been  per- 
formed. 


And  of  agree- 
ment for 
surrender. 


Witnessetb. 


Surrender. 


To  the  intent 
that  the  term 
may  merge. 


said,  with  the  appurtenances,  were  demised  to  the  saii 

E.  B.,  for  the  term  of years  from  the dayol 

18 —  at  the  yearly  rent  of  £ ,  and  subject  U 


covenants  by  the  lessee  and  conditions  therein  contained^ 

And  whebeas  the  said  E,  B.  died  on  the day  (4 

,  having  by  his  will,  dated  the  day  of  — , 

appointed  his  son,  the  said  A.  B.,  sole  executor  tbereci 

who  proved  the  same  will  in  the Registry  (a)  on 

day  of :  And  whereas  the  covenants  by 

lessee,   and    conditions   contained  in  the  hereinbefc 
recited  indenture  of  lease,  have  not  been  fully  perfoi 
and  observed,  and  the  said  messuage,  stables,  and  c( 
house  have  become  greatly  dilapidated,  and  the 
G.  D.,  at  the  request  of  the  said  A.  B.,  has  agreed 
accept  a  surrender  of  the  said  premises  comprised  in 
said  indenture  of  lease  in  satisfaction  of  all  claims 
demands  in   respect  of  such  dilapidations.     Now 
INDENTURE  WITNESSETH,  that  in  pursuauce  of  the 
agreement,  and  in  consideration  of  the  premises,  he, 
said  A.  B.,  as  personal  representath'e  of  the  said  E. 
doth  hereby  assign  and  surrender  unto  the  said  C. 
all  the  said  parcel  of  ground,  messuage,  stables, 
house,  hereditaments,  and  premises  comprised  in 
expressed  to  be  demised  by  the  said  indenture  of  1( 
to  the  intent  that  the  residue  now  to  come  of  the 

term  of years  expressed  to  be  granted  by  the 

indenture  may  be  merged  in  the  reversion  expecl 
thereon,  and  by  that  means  become  extinguished. 
witness,  &c. 

(a)  See  n.  (c),  p.  139,  supra. 
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$arttttan« 


CXI. 

PiBHTioN  Deed  by  Two  Pebsons^  One  Shabe  being  in  Pkec£D£kt 
Sbttlbment,    and  disposed  of  by  the   Tenant  for        ^^* 

Life  (a).  partition. 


PtSIS  INDENTURE,  made,  &c.,  between  A.,  of,  &c.,  Parties. 

the  first  part,  B.,  of,  &c.,  and  C,  of,  &c.,  of  the  second 

,  and  D.,  of  &c.,  of  the  third  part.    Whebeas,  by  an  Becitai  of  title 

enture,  dated  the day  of ,  and  expressed  to  JlJiSf^^ided 

made  between  [j)arti€8],  one  undivided  moiety  of  the  moiety  of  the 

taments  hereinafter  assured,  was  limited  to  the  use  ^^^  ^ ' 

(he  said  A.  and  his  assigns  for  his  Ufe,  without  impeach- 
t  of  waste,  with  remainders  over  in  settlement,  and 
said  B.  and  C.  were  appointed  trustees  of  the  said 
ement,  for  the  purposes  of  the  Settled  Land  Act, 

And  whebeas  the  said  D.  is  seised  of  the  other  —of  title  to 

ivided  moiety  of  the  same  hereditaments  in  fee  simple  *^diWd^ 

poesession,  £ree  from  incumbrances.     And  whebeas  moiety; 

said  A.  and  D.  have  agreed  to  make  partition  of  the  —of  ttgreement 
hereditaments  in  the  shares  and  manner  hereinafter 

g.       Now    THIS   INDENTUBE    WITNESSETH,    that  in    Witnei»eth. 

oanee  of  the  said  agreement,  and  in  consideration  of 

premises,  and  of  jL* this  day  for  equality  of 

(Mtition,  paid  to  the  said  D.  by  the  said  B.  and  C, 
pcoi^g  to  the  direction  of  the  said  A.,  out  of  capital 
bonies  in  the  hands  of  the  said  B.  and  G.  as  such  trustees 

;  (a)  See  Precedent  XVI.,  supra,  and  the  notes  to  that  Precedent. 
*^  to  Rgisteied  land,  see  pp.  94,  91,  su/pra.  A  partition  is  not 
pjtWn  the  compnlsoiy  provisions  of  the  Land  Transfer  Act,  1897. 
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Hat)endunu 


PARTITION. 

as  aforesaid,  which  have  arisen  under  the  Settled  Land 
Act.  1882,  or  are  otherwise  applicable  for  the  purpoea 
(the  receipt  of  which  sum  the  said  D.  doth  herebf 
acknowledge),  he  the  said  A.,  as  to  and  as  sENKFicuih 
OWNER  (a)  of  the  undivided  moiety  comprised  in  the  said 
indenture  of  settlement  of  the  said  hereditaments,  dotk 
hereby,  in  exercise  of  the  power  for  this  purpose  by  ihfi 
said  Act  given  to  him  as  the  tenant  for  life  thereof,' grant 
and  convey,  and  he  the  said  D.,  as  to,  and  as  benefiguJi 
OWNER  of  his  undivided  moiety  of  the  said  hereditamenti 
doth  hereby  grant  and  convey  to  the  said  B.  and  C.  (i)t 

and  their  heirs,  all  the and  hereditaments  situate 

in  the  parish  of in  the  county  of ,  specified  in 

the  two  schedules  hereto  and  delineated  in  the  mapdraim 
in  the  margin  of  these  presents  and  therein  coloured  — - 

and respectively,  to  hold  the  premises  unto  ihi 

said  B.  and  C,  and  their  heirs,  to  the  uses  upon  thi 

trusts,  and  subject  to  the  powers  and  provisions  herein* 

after  limited  and  declared  or  referred  to  concerning  the 

Declaration  of    Same  respectively.    And  it  is  hereby  declared,  that  thi 

grant  and  conveyance  hereinbefore  contained  shall  eniii% 
AS  TO  the  hereditaments  comprised  in  the  first  schednkl 

hereto,  and  in  the  said  map  coloured ,  to  the  usibbi 

upon  the  trusts,  and  with  and  subject  to  the  powers  and 
provisions  which,  under  the  said  indenture  of  settlemenW 
or  by  reason  of  the  exercise  of  any  power  of  charging 
therein  contained,  were  subsisting  immediately  before  thft' 
execution  of  these  presents  with  respect  to  the  undividedi 
moiety  therein  comprised  of  the  said  premises  hereby 
assured,  but  not  so  as  to  increase  or  multiply  charges  or 
powers  of  charging ;  and  as  to  the  hereditaments  com* 
prised  in  the  second  schedule  hereto  and  in  the  said  msf 

(a)  See  mpra,  p.  129,  n.  (6). 

{b)  It  should  be  observed  that  though  the  assurance  Ib  made  vit^ 
the  aid  of  the  Statute  of  Uses,  a  separate  grautee  is  not  needed,  tkl 
trustees  of  the  settlement  not  being  conveying  parties,  and  bcaaf 
therefore  competent,  even  under  the  old  law,  to  receive  the  grant  and 
serve  the  uses. 
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coloured ,  to  thb  use  of  the  said  D.,  his  heirs  and 

Assigns  [Proviso  restricting  liability  of  tenant  for  life 
mder  his  implied  covenants,  supra,  p.  145,  inseHing 
before  "the  said  premises"  the  ivords  "the  undivided 
moiety  comprised  in  the  said  indenture  of  settlement 
of*'].  And  the  said  A.  doth  hereby  acknowledge  the 
right  of  the  said  D.  to  production,  and  delivery  of  copies 
<A  the  hereinbefore  recited  indenture,  and  undertake  for 
«ife  custody  thereof  (a).     In  witness,  &c. 

THE  FIRST  SCHEDULE  above  referred  to. 
THE  SECOND  SCHEDULE  above  referred  to. 


PllECEDB^IT 
CXI. 


PAKTITIOX. 


(a)  On  a  partition  each  party  generally  retains  all  muniments  of 
titlf  relating  to  his  own  original  undivided  share,  and  the  production 
of  sach  mnniments  should  be  secured  to  the  other  party  by  such  an 
Acknowledgment  of  right  to  production  and  undertaking  for  safe 
«i3tody  under  sect  9  of  the  Conv.  Act,  1881,  App.  IV.,  infm,  as  in 
liie  text,  or  by  a  covenant  for  production  in  the  usual  form.  In 
thii  Precedent  the  recited  indenture  is  the  only  recited  deed  relating 
exdoaively  to  the  share  of  one  party.  Any  acknowledgment  or 
Qodertakingy  or  covenant  for  production,  in  respect  of  muniments 
leUtiDg  to  the  common  title,  which  are  not  recited,  but  which  must 
of  oonne  exist,  and  will  be  retained  by  one  of  the  parties,  would 
probfthly  be  given  by  a  separate  instrument. 
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CXII. 


EXCHAXOK. 

Parties. 

Recital  of 
estates  in  the 
propert)' ; 


>f  agreement 
for  exchange. 


Witnesseth. 


Conveyance  by 
one  part}*. 

Parcels. 


CXII. 
Deed  of  Exchange  (a). 

This  indenture,  made,  &c.,  BETWEEN  A.  B.,  <^ 
&c.,  of  the  first  part,  C.  D.,  of,  &c.,  and  E.  D.,  his  wife  {h%, 
of  the  second  part,  and  F.  G.,  of,  &c.  [dower  trustee],  (A 
the  third  part.  Whereas  the  said  A.  B.  is  seised  of  thfr 
hereditaments  comprised  in  the  first  schedule  hereunder 
written  in  fee  simple  in  possession,  free  from  incumbrances* 
and  the  said  G.  D.  is  seised  of  the  hereditaments  comprised 
in  the  second  schedule  hereunder  written,  in  fee  simple  in 
possession,  free  from  incumbrances.  And  whereas  thft, 
said  A.  B.  and  G.  D.  have  agreed  to  make  an  exchange,  in 
manner  hereinafter  appearing,  of  the  said  hereditamenla 
comprised  in  the  said  first  and  second  schedules  hereta 
respectively,  and  the  said  E.  D.  has  agreed  to  release  her 
right  of  dower  in  the  said  hereditaments  comprised  in  the 
said  second  schedule.  Now  this  indenture  witnesseth, 
that,  in  pursuance  of  the  said  agreement,  and  in  considera* 
tion  of  the  conveyance  hereinafter  contained,  by  the  said 
G.  D.  and  E.  D.,  he  the  said  A.  B.  as  beneficial  ownks, 
doth  hereby  grant  unto  the  said  C.  D.  and  his  heirs,  all 

(a)  As  to  registered  land,  see  pp.  9^  91,  supra.  R^stration  of  aft 
exchauge  is  not  compulsory  under  the  Land  Transfer  Act,  IS97. 

(6)  It  rarely  now  happens  that  the  concurrence  of  the  wife  » 
required,  see  supraj  pp.  122,  123,  nn.  But  this  form  has  not  been 
altered  because  it  may  sometimes  be  convenient,  and  the  alten- 
tions  needed  to  adapt  it  to  the  ordinary  case  are  of  the  simpleA 
character. 
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THOfiB  the and  hereditaments,  situate  in  the  parish     Precedent 

of ,  in  the  county  of ,  specified  in  the  said  first         * 

fichedale  hereto  and  delineated  in  the  map  in  the  margin     bxchanok. 

of  these  presents^  and  therein  coloured ,  to  hold  Habendum. 

the  said  premises  unto  the  said  G.  D.  and  his  heirs,  in 
KxcHANGE  for  the  said  hereditaments  hereinafter  conveyed 
in  exchange  by  the  said  C.  D.  and  E.  D.,  and  to  such 
rsEs,  ie.  [uses  to  bar  dower  in  favour  of  C.  D.,  ut  supray 

p.  128].     And    this    indenture    also  WITNESSETH,    that,    Witnesseth, 

in  further  pursuance  of  the  said  agreement,  and  in  con-  ^^^^  ?' 
sideration  of  the  conveyance  by  the  said  A.  B.  hereinbefore  Conveyance  b>- 
contained,  he  the  said  C.  D.,  as  beneficial  owner,  doth  p^^*  ^^ 
hereby  grant,  and  she  the  said  E .  D. ,  with  the  concurrence 
of  the  said  C.  D.,  and  for  the  purpose  of  releasing  her 
right  of  dower,  doth  hereby  dispose  of  and  release,  unto 

the  said  A.  B.,  his  heirs  and  assigns,  all  those  the Parcels. 

«nd  hereditaments  situate  in  the  parish  of ,  in  the 

tounty  of ,  specified  in  the  said  second  schedule 

hereto,  and  delineated  in  the  map  in  the  margin  of  these 

presents,  and  therein  coloured  ,  to  hold  the  said  Habendum. 

pemises  unto  and  to  the  use  of  the  said  A.  B.,  his  heirs 
ftnd  assigns,  in  exchange  for  the  said  hereditaments 
hereinbefore  conveyed  in  exchange  by  the  said  A.  B.    In 

I^ITNBSS,  &c.  (a). 

THE  FIRST  SCHEDULE  above  referred  to. 
THE  SECOND  SCHEDULE  above  referred  to. 

I  (a)  This  deed  must  be  executed  iu  duplicate  and  acknowledged  by 
itlieBuirried  woman. 
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^tttltmtnH  (a). 


Precedent 
CXIII. 


ox    MAKRIAOE, 

OP  wife's 

«TOCK. 

Parties. 


CXIII. 

Settlement  oh  Marriage,  of  a  sum  of  Stock  helongi^ 

to  the  Wife. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  Ac, 
[intended  hushandl,  of  the  first  part,  B.,  of,  &c.  [intendd 
wifel,  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  &c.,  and 

(a)  The  Married  Women's  Property  Act,  1882  (45  &  46  VicL  c 
Appendix  XXL,  infra),  does  not  affect  materially  the  system 
marriage  settlements  which,  so  far  as  regards  the  wile's  property, 
intended,  not  to  secure  to  her  an  absolute  power  of  dispoeition  a 
such  property,  and  thus  leave  her  open  to  undue  influence  on 
part  of  her  husband,  but  to  secure  the  property  for  the 
benefit  of  the  husband  and  wife  and  the  issue  of  the  marri 
(See  a  note  on  the  repealed  Act  of  1870  in  Dav.  Prec  Con  v.  3rd 
vol.  iii.  p.  253.)  It  may,  however,  have  i-endered  aettlementB 
the  wife's  property  less  usual,  especially  as  to  after-acquired  pro] 
which,  in  cases  where  the  wife  and  issue  were  already  suffici 
provided  for,  was,  even  before  the  Act,  sometimesi  settled  to 
\vife'H  sepanite  use.  And  as  under  sects.  1  and  2  of  the  Act  of  1 
every  woman  married  on  or  after  1st  January,  1883,  is  entitled 
hold  as  her  separate  property  and  dispose  as  if  she  were  a  feme 
«)f  all  i)roperty  which  may  belong  to  her  at  the  time  of  her 
or  which  she  may  afterwaixis  acquire,  it  is  of  course  imnecesailf 
to  insert  in  a  marriage  settlement  any  s^^ecial  provisions  as  ti 
property  of  the  wife  which  it  is  desired  she  shall  hold  for  kff 
:ieparate  use.  It  may  not,  in  most  cases,  be  necessary  to  insert  ii 
sucli  a  settlement  words  expressive  of  the  intention  that  the 
interests  iinder  the  settlement  shall  be  for  her  separate  use  (see 
Lumleij,  [1896]  2  Ch.  690)  ;  but  (regard  being  had  to  sect  19 
judicially  interpreted)  it  has  been  thought  safer  that  such  v< 
should  be  inserted  throughout  the  following  Precedents  of  setde*' 
ments ;  and  the  wife  may,  and  should,  when  it  is  so  desired,  te 


J 


SETTLEMENTS.  427 

E.,  of,  &c.  [tru9tee$]  (hereinafter  called  the  trustees),  of     PasoBOBxr 

the  third  part,  witnesseth,  that  in  consideration  of  a         ' 

marriage  intended  to  be  shortly  solemnised  between  the  **^'  makmaob, 

01?  WIFB  S 

said  A.  (hereinafter  called  the  husband)  and  the  said  B.        htook. 
(hereinafter  called  the  wife),  it  is  hebeby  aobeed,  that  witneBseth." 

the  trustees  shall  hold  the  sum  of  £ ,  Two-and-three-  Declaration 

quarters  per  Cent.  Consolidated  Stock  belonging  to  the  °^  *™** ' 
wife,  and  lately  transferred  by  her  into  the  names  of  the 
trustees,  IN  trust  for  the  wife,  until  the  said  intended    7-for  the  wife 
manriage;  anb,  after  the  solemnisation  thereof,  shall  marriage, 
either  permit  the  said  Stock,  or  any  part  thereof,  to  Trusts  as  to 
remain  unaltered,  or  shall,  with  the  consent  in  writing  of  anTvary?ng 
the  husband  and  wife  during  their  joint  lives,  and  of  the  investment. 
survivor  of  them  during  his  or  her  life,  and  after  the  death 
at  such  survivor,  at  the  discretion  of  the  trustees  sell^the 
«ame  or  any  part  thereof,  and  lay  out  the  monies  produced 
hj  such  sale  [in  the  names  or  under  the  legal  control  of 
them  the  trustees  (a)]  in  any  of  the  stocks  funds  shares 
>or  securities  for  the  time  being  authorised  by  law  for  the 

lotnined  from  anticipation  as  before  the  Act  (see  sect.  19),  and  the 

Mtiaint  should  be  extended  to  her  reversionary  interests  which  it 

■uy  be  desired  to  protect.   'As  to  registration  under  sects.  3  and  4 

^  the  repealed  Act  of  1870,  of  Government  stock  and  of  paid-up 

shares  or  stock  of  public  companies  as  separate  property  of  a  married 

voman,  see  Heg,  v.  GarruUic  Railway  Company,  L.  R.  8  Q.  B.  2d9, 

-nd  Etneard  v.  Bank  of  Englaml,  L.  R.  19  Eq.  295.     In  the  later 

editions  of  this  work  the  various  Precedents  of  settlements  have  for 

ihe  most  \yait  been  further  shortened  oi'  simplified  by  the  use  of 

definitions  and  by  providing  for  the  devolution  of  the  powers  of  the 

trastees  by  a  separate  interpretation  clause.    It  will  be  observed 

tittt  io  the  Precedents  of  marriage  settlements  the  intended  husband 

<cnd  wife  are  generally  referred  to  by  these  respective  designations. 

The  inaccuracy  of  thus  describing  the  parties  by  reference  to  a 

Klation  not  existing,  may  perhaps  be  justified,  on  the  ground  that 

the  settlement  has  no  actual  operation  until  that  relation  has  been 

•icqnired  ;  at  any  rate  the  English  language  affords  no  convenient 

node  of  describing  them  by  reference  to  their  existing  relation.    And 

tikeir  reqtective  names  can  be  substituted,  if  desired,  without  difficulty. 

(a)  These  words  are  hardly  necessary,  and  should  be  omitted 

vbere  contributory  mortgages  are  allowed. 
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PUVCBDENT 
CXIII. 


ON    MAR&XAOB, 

OP  wife's 

8TOCK. 


Tniet  for  wife 
for  life ; 


— ^f  or  husband 
for  life  if  he 
smTiyes : 


— ^for  isBue  of 
the  marriaffe, 
as  husband 
and  wife 
shall  jointly 
appoint ; 


investment  of  trust  funds  (a),  and  may  from  time  to  tim^ 
with  such  consent  or  at  snch  discretion  as  aforesaid, 
such  investments  for  others  of  any  kind  hereby  anihorif 
AND  SHALL  pay  the  income  of  the  said  sum  of  £— 
Two-and-three-quarters  per  Gent.  Consolidated  Stock, 
of  the  investments  for  the  time  being  representing 
same  to  the  wife  during  her  life,  and  so  that  duriog  h( 
said  intended  coverture  the  same  shall  be  and  rei 
her  separate  property  without  power  of  anticipation  (ft)  | 
AND,  after  the  death  of  the  wife  (if  the  husband 
survive  her),  shall  pay  the  same  income  to  the  husl 
during  his  life :  and,  after  the  death  of  the  husband 
the  wife  shall  hold  the  said  premises,  and  the  inooi 
thereof,  in  trust  for  all  or  any  such  one  or  more  of 
issue  (c)  of  the  said  intended  marriage  [at  such  time 

(a)  See  the  Trustee  Act,  1893  (App.  XV.,  %nfra\  and  the  notes 
that  Act.  It  is  thought  that  as  a  general  rale  the  investme 
intended  to  be  allowed  should  be  specified  as  hitherto,  and  forms 
that  purpose  will  be  found  in  the  next  Precedent,  and  the  notes 
that  Precedent. 

(ft)  Sometimes  the  restraint  is  extended  to  any  subsequent  coti 
ture  ;  but  this  would  seem  to  be  improper,  because  a  marriage  settle 
nient  is  mnde  with  a  view  to  and  for  the  purposes  of  the 
and  should  be  confined  to  those  purposes. 

(c)  As  to  the  advantage  of  extending  the  power  of  appoin 
to  remoter  issue  as  well  as  children,  see  Davidson's  Prec.  Con 
vol.  iii.  3rd  ed.  p.  144.  A  power  to  appoint  to  "  issue "  includi 
all  issue,  however  remote,  but  the  estates  created  by  such  a  po 
as  that  in  the  text  must  be  made  to  vest  within  twenty-one  y 
from  the  death  of  the  donee  of  the  power,  otherwise  they  would 
void  as  tending  to  a  perpetuity,  and  the  funds  wonld  go  as 
default  of  appointment.  See  Sugd.  Pow.,  8th  ed.  p.  397. 
37  &  38  Yict.  c.  37,  an  exclusive  appointment  may,  from  the 
of  that  Act  (30th  July,  1874),  be  validly  made  under  any  powe 
but  it  is  better  still  to  frame  powers,  as  in  the  text,  so  as  to  pro] 
authorise  such  an  appointment.  It  is  thought  that  the  form 
power  in  the  text,  without  the  additions  in  sqiiare  brackets^  does 
authorise  the  donees  to  vest  in  the  trustees  discretionary  powen 
respect  of  the  appointed  shares  (see  Dav.  Prec.  Conv.,  voL  iii.  p^ 
p.  159,  3rd  edit.).  It  should  be  noticed  that  the  authority 
prerreach  prior  interests  cannot  be  properly  given  without  qualifi 
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lespectiye  times  if  more  than  one  in  such  shares,  and     Precedent 

CXIII 

"iith  such  executory  trusts  and  powers  of  advancement         * 

(either  overreaching  the  interests  prior  to  this  power  or  ^^  marriaob, 
not)  and  other  discretionary  powers  and  provisions  and        stock. 
generally]  in  such  manner  and  form  in  every  respect  as  — in  default^  ~ 
the  husband  and  wife  shall  by  deed  jointly  appoint ;  and,  gh^ppoLt ; 
in  default  of  and  subject  to  any  such  appointment,  as  the 
survivor  of  the  husband  and  wife  shall  by  deed,  or  will 
or  codicil  appoint ;  and,  in  default  of  and  subject  to  any  —in  default, 
such  appointment,  in  trust  for  all  the  children  or  any  equally.  ^" 
the  ehild  of  the  said  intended  marriage,  who  being  sons  or 
a  son  shall  attain  the  age  of  twenty-one  years,  or  being 
daughters  or  a  daughter  shall  attain  that  age  or  marry, 
«nd  if  more  than  one,  in  equal  shares  (a) ;   Provided  Hotchpot 
iLWATs,  that  no  child  who  or  whose  issue  shall  take  any  ^  ^^^' 
part  of  the  said  premises  under  any  such  appointment 
tB  aforesaid  shall,  in  default  of  appointment  to  the  con- 
trary, be  entitled  to  any  share  of  the  unappointed  part  of 
tile  said  premises,  without  bringing  the  share  appointed 
to  him  or  her  or  his  or  her  issue  into  hotchpot :  Pro-  Power  of 
nDBD  ALWAYS,  that  (in  addition  to  the  ordinary  powers     ^*°<5«™®'**- 
of  maintenance  and  ancillary  powers  and  trusts  by  law 
Tested  in  trustees  (6) ),  the  trustees  may,  after  the  death 

lioD,  where  the  power  of  appointment  is  vested  in  either  husband  or 
wife  alone. 

(a)  No  practical  difficulty  arises  with  respect  to  the  application  of 
^  income  of  the  share  of  a  married  female  infant,  and  therefore  no 
provision  is  made  for  that  case. 

(h)  The  following  addition  may  be  made  at  this  point,  but  seems 
nmeoeaeaiy  (see  pp.  57,  58  supra)  : — 

''All  of  which  are  intended  to  apply  to  the  income  of 
the  expectant  shares  and  interests  of  infant  children 
under  the  trusts  of  these  presents,  but  so  nevertheless 
that  unapplied  accumulations  of  every  or  any  such  share 
€r  int^est  shall  become  an  accretion  to  the  capital  of 
the  same  share  or  interest,  and  be  treated  and  dealt  with 
accordingly." 
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Pbbciuknt    oI  the  BOrvivor  of  the  husband  and  tlie  wife,  or  in  the 

lifetime  of  them  or  the  Burvivor  of  them,  if  they,  he,  nr 

us  HAUMioE,  ghe  Bhall  so  direct  in  writing,  raise  any  part  or  parts, 

HTocK.       not  exceeding  in  the  whole  one-half  part  of  tlie  then 

expectant,  preBtunptive,  or  vested  share  or  fortune  nf 

any  child  nnder  the  trasts  hereinbeforf;  declared,  and 

apply   the    same  (o)   for    his    or    hei'   advancement  or 

i)i^(Hutioii8,      b6ne&t(d).     And  it  is  hesbby  DEciAnED,  that,  if  tbere 

'hi^^'"'      shall  be  no  child  of  the  said  intended  maniage,  wlio 

untitled  ondBr    being  a  Bon  shall  attain  the  age  of  twenty-one  years. 

tnuuln  favour  ov  being  a  daughter  shall  attain  that  age  or  marry,  then, 

iif  wife  her       without  prejudice  to  the  trusts  hereinbefore   declared. 

nppointeeii,  or  ^     ' 

neit-Df-kin. 

(a)  Tliougb  this  clause  seems  BuHicieut  fur  urtlicury  purpo^e^. 
it  niny  scmetimeB  be  desirable  to  introducf  lien-  ibc  foUowiuL: 

"  For  the  education,  outfit,  or  starting  oi-  preferment 
in  life,  of  such  child  being  a  son  coiitt^mplating  oi 
entering  upon  or  engaged  in  any  businetjs,  profession  or 
pursuit,  or  for  the  portion  or  outfit  of  hucH  child  l>eing  a 
daughter  upon  or  in  contemplation  of  her  marriage,  or 
otherwise  in  any  manner." 

(6)  Tlie  pon-er  conrened  upon  trustees  bikI  i  v. mituis  l.v  ilie  Ori 

section  of  tlic  Conv.  Act,  1H81  (Appendix  I 

the  iiicume  of  funds  to  which  infants  un.'  i 

towardu  their  iiiaintenance,  and  of  accurmil 

applied,  has   (as  sect.  26,  now  repealed,  of  as  &  24  VkI.  c  145,  hm 

previinisly)  rendeied  the  clauses  below  no  longer  essential,  wi'  wpni 

l)p.  57,  58.     Ab,  however,  their  ineertion  is  oct^ifionally  desittci.  the; 

are  here  given  for  use  when  needed. 

Haintensnce  "  And  IT  IB  HEREBY  declared,  that  the  tnmlees  f^halt,  after  tli' 

Bod  education,    decease  of  the  survivor  of  the  husband  and  tlie  wife,  apply  ihe  who!' 

or  HUch  part  as  tlie  trustees  Bhall  thjak  fit,  of  the  annual  ini^nroe  (i 

the  share  or  fortune  to  which  any  child  shall  for  the  tinir  bcingb 

entitled  in  eipeclancy  under  the  truata  herein i'cfore  Uetbreil,  for  o 

towards  the  maintenance  or  education  of  sncli  child,  .either  diretllj 

or,  by  paying  the  same  for  such  purpose  to  hi-  i.r  lirr  guaniians  o 

AccnmulatioD     guardian,  without  seeing  to  the  application  tliL.ieof:  A^n  sHiU 

clause.  during  such  suspense  of  absolute  ves^ng,  aicvnimhili;  tln'  rtsiiiu*  (i 

any)  thereof  in  the  way  of  compound  interest,  i-v  in  visiin^  the  ssbm 


of  appItlDf 
I  fxpeclani;' 
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and  after  the  death  of  the  husband,  and  such  default  or  Prbcedent 
iailDre  of  children  as  aforesaid,  the  trustees  shall  hold  ^^i- 
the  said  trust  premises,  and  the  income  and  accumula-  ^^  marriage, 
tkms  of  the  same,  or  so  much  thereof  respectively  as 
shall  not  have  become  vested  or  been  applied  under  any 
of  the  trusts  or  powers  herein  contained  or  by  statute 
implied,  in  trust  for  such  persons  and  purposes  and  in 
wich  manner  as  the  wife  shall,  when  discovert  by  deed, 
or  whether  covert  or  discovert  by  will  or  codicil  appoint, 
iKD  in  default  of  and  subject  to  any  such  appointment, 
rpoN  THE  TRUSTS  FOLLOWING  (that  is  to  Say)  IP  the  wife 
shall  survive  the  husband,  then  in  trust  for  the  wife  as 
her  separate  property,  but  so  that  she  shall  not  during 
her  said  intended  coverture  have  power  to  dispose  of  or 
charge  such  contingent  interest  by  anticipation ;  but  if 
the  husband  shall  survive  the  wife,  then  in  trust  for 
[  8ii€h  person  or  persons  as,  under  the  statutes  for  the  dis- 
I  trihution  of  the  effects  of  intestates  would  have  become 
entitled  thereto  at  the  death  of  the  wife,  had  she  died  pos- 
sessed thereof  intestate  (a),  without  having  been  married 
and  without  having  had  any  issue  (t),  such  persons,  if 

tod  the  K8alting  income  thereof,  in  or  upon  any  such  stocks,  funds, 
Axm,  or  securities  as  are  hereinbefore  mentioned,  for  the  benefit  of 
the  person  or  persons  who,  under  the  trusts  herein  contained,  shall 
Income  entitled  to  the  principal  fund  from  which  the  same  respec- 
tiTelj  shall  have  proceeded,  with  power  for  tlie  trustees  to  resort 
to  the  accumulations  of  any  preceding  year  or  years,  and  apply 
the  aanie  for  or  towards  the  maintenance  or  education  of  the 
child  for  the  time  being  presumptively  entitled  to  the  same 
respectively." 
(a)  It  may  sometimes   Ije   desirable   to  add   '^  domiciled    in 

England." 

(6)  It  has  recently  been  held  that  the  words  "  without  having  been 
mrried,"  do  not^  as  a  general  rule,  exclude  issue,  Stoddart  v.  Savills, 
[18M]  1  CL  480  ;  see  also  l^tf  Forbes,  [1899]  W.  N.  6.  And  if  the 
decision  in  Stoddart  v.  SavUle,  should  be  extended  (as  logically  it 
nnot  be)  to  settlements  containing  express  provisions  for  children, 
^  intentions  of  settlors  will  in  many  cases  be  subverted.  Apparently 
hjr  the  words  **  and  without  having  had  any  issue,'*  the  intention  here 
to  exdude  iarae  will  be  manifested  in  an  uncontrovertible  manner. 


L 


432 


SETTLEMENTS. 


Precedent 
CXIII. 


ON    MARRIAGE, 

OF  wipe's 

HTOCK. 

Power  to 

appoint 

trustees. 

Deyolution  of 
powers  of 
trustees. 


more  than  one,  to  take  as  tenants  in  common  in 
shares  in  which  they  would  have  been  entitled  under 
same  statutes.  And  it  is  hereby  agreed,  that  the  po^( 
of  appointing  a  new  trustee  or  new  trustees  of  th( 
presents  shall  be  exerciseable  by  the  husband  and 
wife  during  their  joint  lives,  and  by  the  survivor  of  tin 
during  his  or  her  life ;  and  it  is  hereby  declared  tl 
all  the  trusts,  powers,  and  authorities,  indemnities 
immunities  hereby  vested  in  or  given  to  or  provided  ft 
the  trustees  shall  respectively  devolve  upon  and 
exerciseable  by  and  available  for  the  benefit  and  pi 
tection  of  the  [survivors  and]  survivor  of  them  and  tl 
executors  or  administrators  of  such  survivor  or  oth( 
the  trustees  or  trustee  for  the  time  being  of  th( 
presents,  and  as  regards  such  immunities  and  ind< 
nities  shall  be  available  for  the  benefit  and  protection 
all  of  them  severally  as  well   as  collectively  (a). 

WITNESS,  &c. 

(a)  See  sect.  22  of  the  Trustee  Act,  1893,  App.  XV.,  infnij  whk 
does  not  extend  to  the  executors  or  administrators  of  the  sor^iToi 
But  the  extension  is  in  accoi'dance  with  ordinary  pitustice. 

It  will  be  observed  that  in  all  the  Precedents  (except  in  the  setik 
nient  of  a  policy  by  assignment,  infra,  Precedent  CXXIL,  see  p.  2K 
n.  (a),  supra,  as  to  a  power  to  give  receipts  in  such  an  assignment] 
the  receipt  and  trustee  clauses  formerly  employed  are  omitted,  the 
places  being  sufficiently  supplied  in  all  ordinary  cases  by  the  ei 
ments  contained  in  the  23rd  and  31st  sects,  of  22  &  23  Vict  c 
and  the  20th  sect,  (see  also  sect.  21)  of  the  Trustee  Act,  II 
(replacing  sect.  36  of  the  Conv.  Act,  1881) ;  the  Vendor  and 
chaser  Act,  1874,  App.  II.,  infra,  sects.  2  and  3 ;  and  the  Tnu$tf 
Act,  1893,  App.  XV.,  infra.  In  most  cases,  however,  a  clai 
similar  to  that  in  the  text  should  be  inserted  by  way  of  gupplemeDJ 
to  the  statutory  provisions,  as  otherwise  the  persons  beneficially 
interested  would  be  deprived  of  that  power  of  selecting  theii  oi 
trustees,  which  it  is  desixable  that  they  should  possess, 
additional  powers  and  indemnities  given  in  the  next  Precedent 
also  proper  additions  to  thoee  provided  by  the  statutes  in  the 
where  such  provisions  are  applicable,  and  may  be  omitted,  all 
or  added  to,  as  circumstances  may  require.  The  trustee  dai 
used  previously  to  the  passing  of  23  &  24  Vict.  c.  145,  were 
follows : — 
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CXIV. 
Jettlbment   on  MARniAHB  of  a  »«ni  of  Stock  belonging 
to  the  Wife,   ami  of  Railway   Stock   of  equal  tmliie 
purchased  hj  the  Huuband.     Powbb  to  PuBCHASB  Lakd.  ' 
Agreeuent  to  settle  apteb-acquibbd  Fbopbrtt  of  the 
Wife. 

FhIS  indenture,  made,  &c.,  between  A.,  ol,  &c. 
intendfd  husband],  of  the  first  part,  B.,  of,  &e.  [intended  . 

"  Akd  it  is  HERKiiv  DKCLABBD,  tliat  the  receipt  in  wriling  of  the  ' 
rnsteca  or  trustee  fur  the  tiiue  bein;-  of  these  preBenta,  for  any  ' 
Donie?,  stock)',  fun^ls,  shares,  or  setMiritics  paid  or  transreired  to 
hem  or  him  in  pursuance  of  thue  prestnU  or  the  trusts  thereof, 
ihiill  effectually  ilischarfje  the  person  or  persona  paying  or  transferring 
he  same  therefroiii,  unci  from  being  concerned  to  see  to  the  applicB- 
ion  thereof.  And  it  ik  b  brebt  declared,  that  if  the  aaid  truateen 
tereby  appointed,  or  niiv-  <ii  them,  or  any  trustee  or  trustees  to  be 
ippoinled  as  ben'inaftiv  is  iiii'ntioned,  shall  die,  or  desire  to  be  dia- 
^ha^^ed,  or  refuse  or  Im  nnu'  incapable  to  act,  then,  and  so  often  the 
Husband  nnd  the  wire,  >>i'  the  survivor  of  them,  or  (after  the  death  of 
luch  survivor)  the  purviviii^'  ot  continuing  trustees  or  trustee  for  the 
lime  being  (and  for  this  iiuq>o«e  every  retiring  or  refusing  trustee 
ihall,  if  willing;  to  act  in  the  execution  of  this  power,  be  considered  a 
:ontinuing  trustee],  may  nppoint  a  itciv  trustee  or  new  trustees  in  the 
ttead  of  the  trustee  or  trustees  so  dying,  or  desiring  to  be  discharged, 
ir  refusing  or  Incoming  incapable  to  act;  AND,  upon  every  such 
>ppoiutment,  the  said  trust  )iremise8  ahalt  1)e  so  transferred  that  the 
Muue  may  become  ventiil  in  the  new  trustee  or  trustees  jointly  with 
the  surviving  or  L'ontiiiniii';  trustees  or  trustee,  or  solely,  as  the  case 
may  require  ;  and  every  .--uch  new  trustee  shall  (as  well  before  as 
sfter  the  said  truiit  preiuiiie.s  shall  have  become  so  vested]  have  the 
same  powers,  authorities,  and  (liscretion,  as  if  he  had  been  hereby 
oti|,di]Blly  appointed  a  trustee.  Akd  it  lit  herebt  declared,  that 
the  trusteea  for  the  lime  lx:ing  of  these  presents  shall  be  respectively 
charKeabte  only  with  sucli  monies  hs  they  respectively  shall  actually 
receive,  and  ahull  not  be  answerable  for  each  other,  nor  for  any 
Unki^r,  broker,  or  other  jierson  in  whose  bunds  any  of  the  trusi 
monies  ahall  be  placed,  nor  for  the  iusofTiciency  or  deficiency  of  any 
Htocks,  funds,  shares,  or  securities,  nor  otherwise  for  involuntary 
Inies ;  AND  that  the  said  trustees  for  the  time  being  may  respec- 
tively reimburse  themi^elves  out  of  tlie  trust  premises  all  expenses 
inciured  in  or  about  the  execution  of  the  aforesaid  trusts  and 
powers' 
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OF  wife's  and 

husband's 

stocks,  and 

wife's  AFTEH- 

ACQUIKED 

PROPERTY. 


Recital  of 

intended 

marriage: 

— of  stock,  be- 
longing to  the 
wife,  having 
been  trans- 
ferred to  the 
trustees: 

—of  the  pur- 
chase by'the 
husband  of 
railway  stocks 
in  the  name  of 
the  trustees : 


— of  agreement 
to  setue  after- 
acquired 
property. 


Witnesseth. 


Declaration  of 
trust. 


Trusts  as  to 
investments 
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wife],  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  &c.,  and 
E.,  of,  &c.  [trustees]  (hereinafter  called  the  trustees),  of 
the  third  part.  Whereas  a  marriage  is  intended  to  b^ 
solemnised  between  the  said  A.  (hereinafter  called 
husband),  and  the  said  B.  (hereinafter  called  the 
And  whereas,  in  pursuance  of  an  agreement  entered  i 
upon  the  treaty  for  the  same,  the  wife  has,  with  ihs 
approbation  of  the  husband,  transferred  into  the  nam^ 

of  the  trustees,  the  sum  of  £ Two  and  three  qua 

per  Cent.  Consolidated  Stock  to  be  held  in  trust  for 
wife,   her  executors  and  administrators,   until  the 
intended  marriage,  and  after  the  solemnisation  thai 
upon  the  trusts  hereinafter  declared  concerning  the  sai 
And  whereas,  in  further  pursuance  of  the  said 
ment,  the  husband,  with  the  approbation  of  the  wife, 
shortly  before  the  execution  of  these  presents,  out  of 
own  monies,  purchased  in  the  names  of  the  trustees, 

sum   of  £ £ —  per  Cent.  Preference  Stock  of 

Railway  Company,  and  the  sum  of  £ £— 

Cent.  Debenture  Stock  of  the Railway  Company, 

be  held  in  trust  for   the  husband,  his  executors, 
administrators,   imtil  the  said  intended  marriage, 
after  the  solemnisation  thereof  upon  the  trusts  hereinai 
declared  concerning  the  same.     And  whereas  on 
treaty  for  the  said  intended  marriage,  it  was  agreed 
such  provision  should  be  made  for  the  settlement  of  oi 
and  after-acquired  property  of  the  wife,  as  is  herein 
contained.     Now  this  indenture   witnesseth,  that  i 
further  pursuance  of  the  said  agreements  in  this  be 
and  in  consideration  of  the  said  intended  marriage,  n 
hereby  agreed,  that,  after  the  solemnisation  of  the 
intended  marriage,  the  trustees  shall  either  permit  all 

any  of  the  said  several  sums  of  £ Two  and 

quarters  per  Cent.  Consolidated  Stock,  £ £— 

(]!ent.  Preference  Stock  of  the Railway  Compaajj 

and  £ £ —  per  Cent.  Debenture  Stock  of  the  — ^ 

Railway  Company,  or  any  part  or  parts  thereof  respectiveljU 


J 
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io  remain  onaltered,  or  shall  with  the  consent  in  writing  Prbcedbnt 

of  the  husband  and  the  wife  during  their  joint  lives,  and         * 

ef  the  survivor  of  them  during  his  or  her  life,  and  after  02f  mabmaoe, 

fte  death  of  such   survivor,  at  the  discretion  of  the  husband's 

Irustees,  sell  the  same  or  any  part  or  parts  thereof  and  *™^^i?^ 

lay  oat  the  monies  produced  by  such  sales  [in  the  names  acquired 

!     *  PROPERTY. 


(a)  The  power  of  investment  in  the  text  is  somewhat  wide,  but  it  pd  varying 
^  thought  that  a  wide  power  is,  on  the  whole,  preferable  to  a  limited  i^ivestments 
jcwer.    The  following  are  alternative  forms,  the  first  being  very   range  (a). 
'^^  ~  ive,  and  the  second  restricted.     See  also  the  power  in  iJie  last 
Precedent,  p.  427,  supra,  authorising  only  statutory  invest- 
ts,  and  note  (a)  on  p.  428,  and  the  trustees'  additional  indemnity 
idaoaes  at  the  end  of  this  Precedent. 

"  In  any  of  the  public  stocks  or  funds,  or  Government  rower  of 
snrities  of  the  United  Kingdom  or  India,  or  any  colony  g^^^^^i 
dependency  of  the  United  Kingdom,  or  any  foreign  extensive 
)mitry  or  state,  or  upon  freehold,  copyhold,  leasehold,  or  "^°^^' 
ittel  real  securities  in  England  or  Wales  or  Ireland,  or 
)n  heritable,  real,  or  leasehold  securities  in  Scotland  or 
idia,  or  any  colony  or  dependency  of  the  United  Kingdom 
any  foreign  country,  or  in  or  upon  the  stocks,  funds, 
res,  debentures,  mortgages,  or  securities  of  any  cor- 
Ltion,  body,  or  company,   municipal,  county,  local, 
lercial,  or  of  any  other  description  in  the  United 
[dom  or  India,  or  any  colony  or  dependency  of  the 
fnited  Kingdom,  or  any  foreign  country,  or  upon  the 
ity  of  any  interest,  for  or  determinable  with  a  life  or 
in  real  or  personal  property  wheresoever  situate  or 
rising,  together  with  a  policy  or  policies  of  assurance  on 
sh  life  or  lives  [or  on  personal  security  only]." 
"  In  any  of  the  public  stocks  or  funds,  or  Government  Power  of 
irities  of  the  United  Kingdom  or  India,  or  in  stock  of  investment 
Bank  of  England,  or  upon  real  securities  in  England  reBtricted 
[or  Wales],  or  in  or  upon  the  debentures  or  the  debenture,  "^^* 
iteedy  or  preference  stocks  or  shares  of  any  [railway 
water]  company  in  the  United  Kingdom  or  India, 
>rporated  by  special  Act  of  Parliament  [upon  or  in 
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Prbcbdbnt     or  under  the  legal  control  of  them,  the  trustees  (a)1,  in  an] 

of  the  public  stocks  or  funds,  or  Government  securitiefi 

ON  BtAKKiAOB,  the  United  Kingdom,  or  India,  or  any  colony  or  depen*^ 

^  HUBBAND^s "  dcucy  of  the  United  Kingdom,  or  upon  freehold,  copyhoU, 

STOCKS,  AND    leaschoW,  or  chattel  real  securities  in  England  [or  Waleal 

WIPB  9  AFTBK*  t»  ^  • 

ACQUIRED      [or  Ireland],  or  in  or  upon  the  shares,  stocks,  debentuiea^ 
PROPBRTY.     mortgages,  or  securities  of  any  company  or  corporation  or 
body,  whether  commercial,  municipal,  county,  local,  or 
otherwise,  carrying  on  business  or  constituted  for  ai^ 
purpose  m  Great  Britain  [or  Ireland],  or  any  colony  or 
dependency  of  the  United  Kingdom  [or  upon  the  secoritf 
of  any  interest  for  or  determinable  with  a  life  or  lives  in 
real  or  personal  property  wherever  situate  or  arising 
together  with  a  policy  or  policies  of  assurance  on  such  lifl^ 
or  lives]  (but  not  in  any  other  mode  of  investment),  and' 
may  from  time  to  time  with  such  consent  or  at  such  dis- 
cretion as  aforesaid  vary  such  investments  for  others  o(: 
Trust  for  the     ^^Y  kind  hereby  authorised ;  and  shall  pay  the  incomi^ 
wife  for  life ;     Qf  (j^e  Said  Two  and  three  quarters  per  Cent,  Consolidatet 

Stock,    and   of   the   investments    for    the   time   beiof' 

relation  to  which  a  fixed  or  minimum  interest  or  dividend^ 
or  rent,  or  rent-charge  shall  be  secured  or  guaranteed  bf; 
the  same  or  some  other  company,  or  by  the  Government 
of  India],  or  in  or  upon  the  stocks,  bonds,  debentures,  orj 
securities  of  any  public,  municipal,  county,  or  local  body; 
or  authority  in  the  United  Kingdom  (but  not  in  any, 
other  mode  of  investment)." 

The  following  addition  prohibits  securities  to  bearer  : — 

Prohibitioii  of       '*  But  not  in  any  securities  to  bearer  or  transferable  by 
^junties  to       mere  delivery  or  delivery  and  indorsement,  though  coming^ 

within  the  general  description  of  the  investments  herein* 
before  authorised  [and  not  in  any  mode  of  investmeotF 
other  than  the  modes  hereinbefore  authorised]." 

(a)  Omit  these  words  if   contnbntoiy  mortgages    are  allowed. 
See  in/ro,  p.  443. 
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lasiesenting  the  same  (hereinafter  referred  to  as  the  wife's    Prbcbdbnt 
^d  (a) ),  to  the  wife,  during  her  life,  but  so  that  during         _* 
her  said  intended  coverture  such  income  shall  be  and  o^  marriaoe, 
lemain  her  separate  property  without  power  of  anticipa-     HU8BAND*r* 
tion ;  AND  after  the  death  of  the  wife,  if  the  husband    stocks,  and 

,     „  •  T_  V     11  11  .  J         XI  wife's  AFTEli- 

uiall  survive  her,  shall  pay  the  same  mcome  to  the      acquired 

husband  during  his  life  :  and  shall  pay  the  income  of  the  ^  '•koperty.^ 

said  Railway  Preference  Stock,  and  Bailway  Debenture  r-^^^  *J« 

Stock,  and  of  the  investments  for  the  time  being  repre-  for  life ; 

•enting  the  same  respectively  (hereinafter  referred  to  as 

file  husband's  fund),  to  the  husband  during  his  life,  and 

after  the  death  of  the  husband,  if  the  wife  shall  survive 

him,  shall  pay  the  same  income  to  the  wife  during  her  life, 

itrnt  so  that  during  her  said  intended  coverture  such  rever- 

nonaiy  interest  shall  be  and  remain  her  separate  property, 

I  without  power  of  anticipation ;  and  after  the  death  of  the 

iiorvivor  of  them,  the  husband  and  wife,  shall  hold  the 

vife's  fund  and  the  husband's  fund  and  the  income 

jfliereof  respectively  in  trust  for  [the  issn^  of  the  marriage  for  issue  of 

In  the  husband  and  wife  or  the  survivor  shall  appoint;  in  """"^• 

default  of  appointinent  for  Hie  children  of  the  marriage y 

Imm,  p.  4281.     Provided  alwats,  that  no  child  who  or  Hotchpot 

I  whose  issue  shall  take  any  part  of  the  trust  property      '^^^  ^  ^' 

[fabjeet  to  the  trusts  of  these  presents  under  any  appoint- 

jinent  shall,  in  default  of  appointment  to  the  contrary,  be 

^titled  to  any  share  of  the  unappointed  part  of  such 

'trust  property  without  bringing  the  share  appointed  to 

him  or  her,  or  to  his  or  her  issue  into  hotchpot  [power  of 

^ancementj  supra,  p.  429].     And  it  is  hereby  agreed,  Diroontions, 

fiiat,  if  there  shall  be  no  child  of  the  said  intended  ^dren 

entitled  under 
i  (a)  This  mode  of  referring  to  the  neveial  funds  not  only  shortens,  2f,^?^*^^ 
I  hot  dl9o  in  many  cases  greatly  simplifies,  and  conduces  to  the  ' 

ifn^nity  of  the  deed,  and  its  use  is,  for  that  reason,  illustrated  in 
1^  prneni  Precedent,  which,  however,  would  be  practicaUy  as  short, 
ttd  qnite  as  intelligible  without  it 

{h)  This  form  of  hotchpot  clause  is  preferable  where  (as  in  the 
l«went  settlement)  funds  are  settled  by  reference.  See  Re  Marquis 
tfBrij^,)l^  [1897]  1  Cb.  946,  and  p.  500.  infra,  n.  {b). 
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marriage^  who,  being  a   son,  shall  attain  the  age 
twenty-one  years,  or  being  a  daughter  shall  attain 
age  or  marry,  then,   without  prejudice  to  the  t 
hereinbefore  declared,  the  trustees  shall  hold  the 
fund  and  the  income  and  accumulations  of  the  same,  or 
much  thereof  respectively,  as  shall  not  have  become 
or  been  applied  under  any  of  the  trusts  or  powers  he 
contained,  or  by  statute  implied,  from  and  after  thedeai 
of  the  husband  and  such  default  or  failure  of  chil 
as  aforesaid,  which  shall  last  happen,  upon  the  tr 
following,  that  is  to  say  [trust  for  appointees  of  mfe 
for  wife  surviving  or  /or  her  next  of  kin  if  the  husi 
survives^  supra,  p.  431],  and  shall  hold  the  husband' 
fond  and  the  income  and  accumulations  of  the  same, 
so  much  thereof  respectively  as  shall  not  have 
vested  or  been  applied  under  any  of  the  trusts  or  po 
herein  contained  or  by  statute  implied,  from  and 
the  death  of  the  wife,  and  such  default  or  failure 
children  as  aforesaid,  which  shall  last  happen,  in  tb 
for  the    husband,  his    executors,   administrators, 
assigns.     Provided  alwats,  and  it  is  hereby  agreed, 
the  trustees  may  during  the  lives  of  the  husband  and 
wife,  and  the  life  of  the  survivor  of  them,  and  upon  thai 
his,  or  her  request  in  writing,  invest  (a)  all  or  any 


Power  to  pur-        (a)  The  following  fonn  contemplatea  only  the  application  of  I 
chase  house.       limited  sum  in  the  purchase  of  a  house  and  adjacent  lands  :— 

''  Raise  out  of  the  said  trust  premises  any  sum  or  smof 

not  exceeding  altogether  £ ,  and  apply  the  same  i« 

the  purchase  of  any  messuage  suitable  or  capable  of  beiiiC 
used  or  adapted  as  a  residence  for  the  husband  and  the 
wife  or  the  survivor  of  them  and  (either  at  the  same  flC 
at  any  subsequent  time)  of  any  lands  or  hereditamentl 
convenient  to  be  held  therewith,  such  messuage,  land% 
and  hereditaments  to  be  situate  in  England  or  Wah% 
and  to  be  either  freehold  or  copyhold  of  inheritance  <)f  I 
leasehold  for  any  term,  &c." 
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d  the  monies  subject  to  the  trusts  hereinbefore  declared     Pregedbnt 

.  CXIV 

(and  for  that  purpose  may  convert  into  money,  or  call  in         ' 

»ny  stocks,  funds,  shares,  or  securities  for  the  time  being  ^^  marriaok, 

I.  ,  J  .,  .  ,  ,  .  0FWIFF/8AND 

Bubject  to  the  aforesaid  trusts),  m  the  purchase  of  any  husband's 
freehold  or  copyhold  hereditaments  in  England  or  Wales,  ^^\^. 
for  any  estate  of  inheritance,  or  of  any  leasehold  here-  ACQuuiKo 
ditaments  in  England  or  Wales,  for  any  term  of  years, 
whereof  not  less  than  sixfif  shall  be  unexpired  at  the  time 
d  BQch  purchase,  or  in  the  enfranchisement  of  any  copy- 
hold hereditaments  which  shall  have  been  purchased 
under  this  power  [or  in  rebuilding,  enlarging,  adding  to, 
repairing  and  decorating  in  a  substantial  and  permanent 
manner,  or  otherwise  improving  any  messuage  so  pur- 
ehased,  or  the  stables,  offices,  and  buildings  belonging 
dieieto  or  connected  therewith]:  and  it  is  hereby 
igreed  that  all  such  hereditaments  shall  be  vested 
in  the  trustees,  as  to  freehold  or  copyhold  heredita- 
ments in  fee  simple,  and  as  to  leasehold  hereditaments 
for  the  leasehold  interest  subsisting  therein,  upon  trust 
that  the  trustees  shall,  upon  the  request  in  writing  of 
the  husband  and  the  wife,  or  the  survivor  of  them, 
during  their,  his,  or  her  life,  and  after  the  death  of  such 
Borvivor,  at  the  discretion  of  the  trustees,  sell  the  same 
hereditaments:  And  shall  hold  the  monies  to  arise 
from  any  such  sale  (after  payment  thereout  of  the  costs 
attending  the  same),  upon  the  same  trusts,  and  with  and 
subject  to  the  same  powers  and  provisions  (including  the 
ttid  power  of  purchasing  hereditaments),  as  the  money 
hddont  in  the  purchase  of  such  hereditaments  would  then 
have  been  subject  to  if  the  same  had  not  been  so  laid  out : 
And  shall  in  the  meantime,  and  until  all  such  heredita- 
ments shall  be  sold,  pay  or  apply  the  net  rents  and  profits 
thereof,  or  of  the  part  thereof  for  the  time  being  unsold, 
in  the  manner  in  which  the  income  of  the  trust  premises 
applied  in  the  purchase  thereof  as  aforesaid  would  have 
been  payable  or  applicable  under  the  trusts  hereinbefore 
declared,  in  case  such  purchase  had  not  been  made; 
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Provided  always,  and  it  is  hereby  agreed,  that  in  &» 
meantime  mitil  all  the  said  purchased  hereditamenti 
shall  be  sold  as  aforesaid,  the  trustees  shall  manage  OT: 
superintend  the  management  of  the  said  premises  wSk 
all  the  powers  in  that  behalf  of  absolute  owners,  and  Bim 
may  upon  such  request  or  at  such  discretion  as  afore- - 
said,  demise  the  same  or  any  part  or  parts  thereof  at 
rack  rent  from  year  to  year  or  for  any  term  of  years,  not 
exceeding  twenty-one  years,  to  take  effect  in  possessioi^ 
or  within  six  calendar  months  from  the  making  of  ^ 
demise.  And  it  is  hereby  agreed,  that  if  the  wife  at- 
the  date  of  the  said  intended  marriage  shall  be,  or  ii 
during  the  said  intended  coverture,  she  or  the  husband  ini 
her  right  (&),  or  if,  after  her  death,  the  husband  in  her 
right  (o),  shall  at  one  time  and  from  one  source  beeomt 
seised  or  possessed  of,  or  entitled  to,  or  have  an  absolatel 
power  of  disposition  of  (d),  any  real  or  personal  property 

(a)  See  pp.  516,  517,  infra,  for  a  larger  leanng  power,  and  note  (a), 
at  p.  484,  infra. 

(6)  It  is  thought  that  notwithstanding   the  Married  Women^ 
Property  Act,    1882  (App.   XIL,  infra),    this   agreement  shmild' 
expressly  include  property  ac^^uired  by  the  husband  in  right  of  bk: 
wife  during  the  coverture,  e,g,f  chattels  real  of  the  wife,  which,  though , 
her  separate  property  by  virtue  of  the  Act,  will  still  apparently,  npoii 
her  death  intestate,  belong  to  the  husband  without  the  necessity  of! 
taking  out  letters  of  administration  to  her  estate.     See  Survum  v- 
WharUm,  [1891]  1  Q.  B.  491.     The  stamp  duty  in  respect  of  this 
covenant  appears  to  be  \0&.  only,  no  definite  or  certain  sum  being 
thereby  settled. 

(c)  The  words  "  or  if  after  her  death  the  husband  in  her  right  *•!• 
inserted  with  reference  to  the  caae  of  Pearce  v.  Graham^  32  L.  J.  C9i» 
359,  where  a  legacy  bequeathed  by  a  father  to  a  daughter,  who  pre* 
deceased  him,  which,  as  she  left  surviving  issue,  passed  under  sect  33 
of  the  Wills  Act  to  her  husband  in  her  right,  was  held  not  tobeoooh 
prised  in  a  covenant  for  settlement  of  all  property  coming  to  her  <v 
her  husband  in  her  right  during  the  coverture.  When  the  intended 
wife  has  at  the  date  of  the  settlement  no  surviving  paxent  or  gnnd* 
parent,  these  words  should  be  omitted. 

((Q  The  words  "  or  have  an  absolute  power  of  disposition  of  sn 
inserted  to  meet  such  a  case  as  that  of  Bower  v.  Smithy  L.  K  11  B)» 
279  (more  accurately  reported  19  W.  R.  399,  and  40  L.  J.  Ch.  IH^ 
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of  tiie  value  of  £ or  upwards  for  any  estate  or  interest     Pkrcrdknt 

PYTY 

(except  the  property  hereinbefore  settled,   and  except        _ ' 
jewels,  ornaments,  plate,  furniture,  pictures,  books,  and  °^'  marriage, 

•  »  X-  '  ...  OF  WIFE  8  AND 

other  chattels  of  a  similar  nature,  which  it  is  hereby     husband's 
agreed  shall  belong  to  the  wife  for  her  separate  use),  ^^^fe'h  afto- 
TSKN}  and  in  every  such  case,  the  wife  and  all  other      acquired 
necessary  parties  shall,  at  the'  cost  of  the  trust  estate,  as 
soon  as  circumstances  will  admit,  do  all  such  acts  and 
tilings  as  shall  be  necessary  or  expedient  for  effectually 
vesting  the  same  in  the  trustees  upon  tbust,  that  they 
shall,  in  such  manner  as  they  shall  think  fit  (but  as  to 
levendonary  property,  not  until  it  shall  fall  into  posses- 
sion, nnless  it  shall  appear  to  them  that  the  trust  estate 
irill  probably  be  injured  by  deferring  the  sale),  sell  or 
call  in  and  convert  into  money  so  much  of  the  said  pro- 
perty as  shall  not  consist  of  money  or  of  investments  of 
a  nature  hereinbefore  authorised  :  and  shall  hold  the  net 
I  moneys  produced  by  such  sale,  calling  in  and  conversion, 
fand  so  much  of  the  said  property  as  shall  consist  of 
|money  or  of  such  investments  as  aforesaid,  and  the 
ineome  thereof  respectively  upon  the  trusts  (including 
the  trust  for  investment),  and  with  and  subject  to  the 
powers  and  provisions  hereinbefore  declared  and  contained 
iOoneeming  the  monies  to  arise  from  the  sale  of  the  said 
i  Two  and  three  quarters  per  Cent.  Consolidated  Stock  and 
I  the  investments  for  the  time  being  representing  the  same, 

I  SUward  v.  PoppUUm,  W.  N.  1877,  p.  29),  in  which  a  covenant  for 

[tettlement  of  any  property  to  which  the  wife  should  become  entitled 

<f  the  value  of  j£500  or  upwards,  was  successfully  evaded  by  the  wife 

■ttkiiig  sQccesdve  appointments  in  her  own  favour  in  sums  of  less 

tiuni  j£500  of  a  sum  much  exceeding  that  amount,  which  had  become 

Mbjeet  to  her  absolute  power  of  appointment     The  question  has 

I  hulj  been  ndsed  whether  a  general  covenant  of  this  description  is 

aot  too  vague  to  be  enforced,  but  it  appears  to  be  admitted  that  if 

thoe  be  any  such  rule,  covenants  by  the  wife  in  marriage  settle- 

Bttnti  are  an  exception  to  it    i2e  Clarkej  36  Ch.  D.  348 ;  see  also 

TmUby  y.  QficialEeceiver,  13  App.  Gas.  523  ;  i2e  Turcan,  40  Ch.  D.  5. 

•Alto  aKviiigt  and  investments  of  savings  of  the  wife's  separate  estate, 

tee  Fwlay  v.  Darling,  [1897]  1  Ch.  719. 
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and  the  income  thereof  respectively  (a) ;  Protidbd  alwais, 
that  the  trustees  shall  not,  without  the  consent  in  writixf 
of  the  wife,  sell  any  annuity  or  other  estate  or  intei 
for  or  determinable  with  her  life,  which  may  form 
of  the  said  property,  and  shall  until  the  same  shall  1 
sold,  pay  and  apply  as  income  of  the  wife's  fund  ai^ 
such  annuity,  and  the  income  of  any  such  other  estate  oi 
interest  as  aforesaid.  And  it  is  hereby  dbcuoibd,  ttiii 
the  trustees  may  apportion  blended  trust  funds  and  d( 
whether  any  monies  shall  be  considered  income  or  capit 
for  the  purposes  of  these  presents  [and  also  the  yalne 
any  property  whereof  for  any  of  the  purposes  of  th( 
presents  it  shall  be  necessary  or  desirable  to  ascertain 
value],  and  may  settle  and  determine  all  matters  as 
which  any  doubt,  difficulty,  or  question  may  arise  in 
course  of  the  execution  of  the  trusts  of  these  presents 
incidentally  thereto ;  and  every  such  determination  whet 
made  upon  a  question  formally  raised,  or  implied  in 
of  the  acts  or  proceedings  of  the  trustees,  and  alth( 
such  determination  may  not  be  in  accordance  with 
strict  rules  of  law,  shall  conclusively  bind  all  peraoi 
interested  under  these  presents,  and  generally  the  trosl 
may  act  in  relation  to  the  trust  premises  as  efiFectuallyi 
if  they  were  the  absolute  owners  of  the  same  with< 
being  responsible  for  loss  occasioned  thereby  (&).  And 
IS  HEREBY  AGREED,  that  the  powcr  of  appointing  a  d< 


(a)  Or  "concerning  monies  forming  part  of  the  wife'i 
fund  and  the  investments  representing  the  same  and  thi 
income  thereof  respectively,  and  so  that  the  capital  trofll 
premises  whereof  trusts  are  now  being  declared  sbal 
become  an  accretion  to  the  wife's  fund  and  for  all  p^ 
poses  be  blended  with  and  follow  the  destination  of  tbi 
same." 

(6)  A  more  precise  and  forma]  power  to  apportion  blended  tnil 
fands  will  be  found  infray  p.  474.  See  also  the  power  in  a  vil^ 
infra,  p.  545. 
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trastee  or  new  trastees  of  these  presents  shall  be  exer-     ruKCEDENT 

ciseable  by  the  husband  and  the  wife  during  their  joint         " 

Kres  and  by  the  survivor  of  them  during;  his  or  her  life ;  «^  maruiaoe, 

OP  WIPP  M  AKI^ 

Akd  that  (in  addition  to  the  ordinary  powers,  indemnities,      husband's 
and  right  to  reimbursement  by  law  given  to  trustees),    «tocks,  and 

,  WIFE  S   Ar  TKK~ 

the  trustees  [may  receive  and  give  effectual  receipts      acquirkd 
for  monies  paid  or  stocks,  funds,  shares  or  securities    ^o^^^- 
transferred  to  them  in  anticipation  of  the  regular  time  ^j^^^^j^j^^ 
for  payment    or    transfer    thereof  pursuant  to    these  indemnities  to 
presents  {b)  and]  may  lend  on  the  security  of,  or  purchase,  ^^^^^  W- 
or  acquire  any  hereditaments  or  property  with  any  title 
which  they  shall  in  their  absolute  discretion  think  fit  to 
accept,  although  the  same  may  be  less  than  or  inferior  to 
the  title  which  a  person  in  the  absence  of  a  special  con- 
tract is  entitled  to  require  (c)  and  may  [lend  money  in 
conjunction  with  any  other  person  or  persons  by  way  of 
contributory  loan  (d),  and  allow  the  security  for  the  same 
to  be  taken  in  the  name  or  names  of  such  person  or 

'  persons  jointly  with  the  trustees  or  any  of  them,  or 
exclusively  or  otherwise,  and  may  accept  any  security 
subject  to  prior  incumbrances,  and]  agree  that  money 
lent  shall  not  be  called  in  for  a  fixed  term  not  exceeding 

I  five  years,  and  may  also  pending  or  whilst  in  search  of  an 

;  investment  of  any  description  deposit  trust  money  at  a 
bank  at  interest  or  otherwise  [and  also  may  allow  securities 
And  documents  belonging  to  the  trust  to  be  placed  and 
remain  in  their  joint  names  or  on  their  joint  behalf  in 

I  the  custody  of  any  banker  or  soUcitor  or  other  agent 

(a)  See  note  (a)  on  p.  432,  supra, 

(&)  This  18  inserted  because  since  the  Finance  Act,  1894  (see 
Att.'GeiK  V.  Beech,  [1898]  2  Q.  B.  147  ;  [1899]  A.  C.  63),  anticipatory 
ftgments  and  transfers  have  become  more  usual.  But  it  is  probably 
sot  necessary  (4iwcm  v.  Potter,  13  Ch.  D.  141). 

(e)  It  leems  doubtful  whether  the  provision  on  this  subject  in  the 
TroBtee  Act,  1893  (App.  XV.,iw/m),  can  be  regarded  as  sufficient  for 
^  pioper  protection  of  the  trustees. 

{i)  In  the  absence  of  express  power,  such  a  loan  would  be  a  breach 
of  trust.    TVebb  v.  Jonas,  39  Ch,  D.  660. 
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Pui:ci:di:nt 
CXIV. 

ON    MAUKIAOB, 

OP  wipk'h  AXD 

husband'h 

rtock8,  axd 

wi*"k'h  AFTKU- 

ACQVIKP.1> 

PKOPKRTY. 


Power  to 
employ  agents. 


Power  for 
professional 
trustee  to 
charge  for 
business  (/^. 


8ETl?L£MENT8. 

without  retaining  by  means  of  keys  or  otherwise  tht 
exclusive  control  over  the  same  (a)],  and  it  shall  not 
be  obligatory- on  the  trustees,  unless  requested  in  writing 
so  to  do  by  some  person  interested  in  the  trust  premisei 
(and  then  only  if  they  shall  consider  the  request  reason- 
able and  compliance  therewith  desirable),  to  realise  or 
call  in  any  investment  which,  or  the  security  for  which, 
shall  have  become  depreciated  (b),  or  to  see  to  the  settle- 
ment of  any  property  of  the  wife  other  than  what  is  herdn 
specifically  mentioned  (c),  and  no  act  or  omission  in  mj 
such  respect  shall  be  chargeable  as  a  breach  of  tnist; 
And  the  trustees  shall  not  under  any  circumstances  l« 
bound  to  act  personally,  but  may,  instead  of  acting  peN 
sonally,  employ  at  the  expense  of  the  trust  property  any 
professional  or  business  person,  or  other  agent  to  transaaf 
any  business,  receive,  pay,  or  deliver  any  money  or 
securities,  or  do  anything  in  relation  to  the  trust  proper^ 
without  being  answerable  for  loss  arising  thereby ;  Anl 
every  trustee  of  these  presents  acting  in  relation  to  tiw 
trust  property  in  any  professional  or  business  capaeitf 
shall  in  respect  of  acts  so  done  (and  without  regard  to  the: 
(]uestion  whether  they  strictly  belong  to  such  profession 


(a)  See  Field  v.  Field,  [1894]  1  Ch-  426. 

(6)  This  seems  desirable.  See  lie  Medland,  41  Ch.  D.  477 ;  St^ 
Johnsouy  W.  N.  1886,  p.  72 ;  i2(j  Cliapmati,  [1896]  2  Ch.  763.  Bal; 
see  the  Trustee  Act,  1893,  Amendment  Act,  1894,  App.  XVI, 
t/i/m,  Bi  4. 

(c)  This  provision  is  proper  where  there  is  a  covenant  for  settlft- 
luent  of  after-acquired  property,  in  order  to  protect  the  trustees  fioai' 
possible  liability,  though  a  trustee  would  probably  not  be  liable  fix 
u  simple  omission  to  make  inquiry  when  he  had  no  infoimatioB 
suggesting  that  any  property  had  become  subject  to  the  covenant 
See  remarks  of  L.J.  Turner  in  Ex  parte  GeaveSj  8  De  Gex,  M.  &  d 
291,  309,  and  of  Jessel,  M.R.,  in  Re  Forest  of  Dean  Coal  Mini^  C^ 
10  Ch.  D.  460, 463,  and  Youde  v.  Cloud,  L.  R.  18  Eq.  634  ;  PA^'- 
Lovegrove,  L«  R.  16  Eq.  80 ;  Hallows  v.  Ll&ydy  39  Ch.  D.  686. 

{d)  If  one  of  the  trustees  is  himself  a  solicitor,  it  will  be  prodenl 
to  obtain  special  instructions  before  inserting  this  claaae.  See  A 
ChappUf  27  Ch.  D.  686,  687.  It  will  not  preclude  the  cestuis  qus  fn4 
from  having  the  charges  investigated.    Re  Fish^  [1893]  2  Ch.  41S. 
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or  business,  or  are  such  as  a  trustee  could  do  personally)  Pbkckdknt 

k  entitled  to  charge  and  be  remunerated  out  of  the  trust         ' 

nroperty  as  a  stranger.     [Declaratio7i  as  to  devolution  ^^  mabmage, 

,                      .                                                         j«rtTT                                    o  OF  wipe's  AND 

tf  powers  of  trustees,  supra,  p.  482.J     In  witness,  &c.  husband's 

STOCKS,  AND 


cxv. 


wife's   AFTER- 

ACQVIBED 

PBOPKBTY. 


Assignment  to  Trustees,  in  contemplation  of  Marriage,     ruECEDEXT 

and  upon  trusts  to  be  declared  by  a  Settlement  of  even         " 

DATE,  of  a  SUM  of  money  secured  upon  Mortgage.  «>*  mabriaoe, 

TKAN8FER  OF 
IfT  MORTGAGE  TO 

IHIS  INDENTURE,  made,  &c.,  between  A.,  of,  &c.,     he  settled. 
^tended  husband],  of  the  first  part,  B.,  of,  &c.  [inteiided  Parties. 
^e],  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  &c.,  and 
1.,  of,  &c.   [trustees]   (heremafter   referred  to  as   the 
trostees),  of  the  third  part.    Whereas,  by  an  indenture  Recital  of 

^ted  the day  of ,  and  expressed  to  be  made  mortgage. 

between  X.  [the  mortgagoi'],  of  the  one  part,  and  the  said 

A-,  of  the  other  part,  in  consideration  of  £ to  the  said 

X,  paid  by  the  said  A.,  the  said  X.  granted  unto  the 
laid  A.,  his  heirs  and  assigns,  divers  messuages,  farms, 
hnds,  tenements,  and  hereditaments,  situate  in  the  parish 

of ,  in  the  county  of ,  known  as  the Estate, 

ttid  in  the  indenture  now  in  recital  or  the  schedule  thereto 
particnlarly  described,  to  hold  the  same  unto  and  to  the 
tise  of  the  said  A.,  his  heirs  and  assigns,  subject  to  a 
jroviso  for  redemption  on  payment  by  the  said  X.,  his 
Ittirs,  executors,  administrators,  or  assigns,  to  the  said 

A.,  his  executors,  administrators,  or  assigns,  on  the 

day  of then  next,  of  the  sum  of  £ ,  with  interest, 

for  file  same,  in  the  meantime  at  the  rate  of  £ —  per  cent. 

per  annum.    And  whereas  the  said  sum  of  £ ,  with  That  principar 

aiterest  thereon  from  the day  of last,  is  owing  ^^^ 

to  the  said  A.  on  the  security  of  the  hereinbefore  recited  remain  owing, 
mdentore.    And  whereas  a  marriage  is  intended  to  be  of  intended 
aoiemnised   between  the  said  A.  and   B.     Now  this  ™*^"^- 
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Precedent 
CXV. 


ox    >£AlUUAOK, 

TRANSFER  OF 

MORTOAOE  TO 

BE  SETTLED. 

Witnessetli. 

Consideration. 

Assignment. 

Of  mortgage 
debt  and 
interest. 

Habendum. 

To  trustees 
in  trust  for 
assignor  till 
the  maniage. 

And  after  on 
trusts  declared 
by  deed  of 
«ven  date. 


Witnesseth. 


Grant  of 
mortgaged 
hereditaroent» 
to  ti-ustees. 


Habendum. 

To  trustees  in 
fee  subject  to 
subsisting 
equity  of 
redemption. 


INDENTURE  WITNESSETH,  that,  In  Consideration  of  the  said 
intended  marriage,  and  in  pursuance  of  an  agreemenk 
entered  into  on  the  treaty  for  the  same,  The  said  A.,  as; 
MORTGAGEE  and  AS  SETTLOR  (a)  and  with  the  approbati<Ht 
of  the  said  B.,  doth  hereby  assign  unto  the  trustees,  their 
executors,  administrators,  and  assigns,  all  that  the  said 

principal  sum  of  £ so  owing  to  the  said  A.,  on  the 

security  of  the  hereinbefore  recited  indenture  as  aforesaid, 
and  all  interest  due  and  to  become  due  for  the  same,  and 
the  benefit  of  all  securities  for  the  same  (6),  to  hold  the 
said  premises  unto  the  trustees,  their  executors,  adminis- 
trators, and  assigns,  in  trust  for  the  said  A.,  his  execn- 
tors,  and  administrators,  until  the  said  intended  marriage, 
AND  AFTER  the  solemuisation  thereof,  upon  such  trusts 
as  are  or  shall  be  declared  concerning  the  same  respee* 
tively,  by  an  indenture  already  engrossed,  intended  to  bear 
even  date  with  these  presents,  and  to  be  made  between 
the  same  persons  as  are  parties  to  these  presents  and  in 
the  same  order  [or  if  the  case  be  otherwise  "  between,  &c.,'* 
yiaming  the  parties  in  the  usual  way\.  And  this  indentum 
ALSO  WITNESSETH,  that,  for  the  consideration  aforesaid, 
and  in  further  pursuance  of  the  said  agreement.  The 
said  A.  as  mortgagee  doth  hereby  grant  unto  the  trustees, 
their  heirs  and  assigns,  all  the  hereditaments  and- 
premises  in  the  hereinbefore  recited  indenture  comprised 
or  expressed  to  be  thereby  granted,  or  which  now  by  any 
means  are  vested  in  the  said  A.,  subject  to  redemption 
under  the  same  indenture,  to  hold  the  said  premises 
UNTO  and  to  the  use  of  the  trustees,  their  heirs,  and 
assigns,  subject  to  the  equity  of  redemption  subsisting 

therein  under  the  said  indenture  of  the day  of 

on  payment  to  the  trustees,  or  the  survivors  or  survivor 
of  them  or  the  executors  or  administrators  of  such 
survivor,  their  or  his  assigns,  of  the  said  sum  of  £ ^i 

(a)  As  to  the  effect  of  the8e  words,  see  the  Con  v.  Act,  1881 
(App.  IV.,  infra)y  s.  7  (1)  (F)  and  (E). 
(6)  See  p.  321,  n.  (c),  m'pra. 
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ind  the  interest  due  and  to  grow  due  thereon.    And  it  is     P&rcedrnt 

cxv 
HEBBBT  A6REBD  that  the  power  of  appointing  a  new  trustee         ' 

«r  new  trustees  of  these  presents  shall  be  exerciseable  by  ^^'  marmaoe, 

tile  said  A.  and  B.  during  their  joint  lives,  and  by  the  sur-    moutoaoeto 

TOor  of  them  during  his  or  her  life  (a).    In  witness,  &c.       «»  8ettlki>. 

Power  to 

appoint  new 

trustees. 

CXVI. 


Settlement  on  Marriage  of  stock  and  securities  belonging     Pkecedknt 
to  tlie  Wife,  giving  the  Husband  a  Life   Interest 


CXVI. 


DETERMiNABiiE  on  bankruptcy ,  assignment,  dc.     Power  o^'  marmaoe, 

,      vrr  •  •  1  o  OF  wife's  FRO- 

jor  the  Wife  m  certain  events  to  make  a  Settlement  on  pkrty,  oivino 
a  Future  Marriage.  husband 

DETERMINABLE 


LIFE  INTEREST. 


Parties. 


This  INDENTUEE,  made,  &c.,  between  A.,  of,  &c. 

[intended  husbandl,  of  the  first  part,  B.,  of,  &c.  [intended 

«V>],  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  &c.,  and 

1.,  of,  &c.  [trustees]  (hereinafter  called  the  trustees),  of 

iflie  third  part.     Whereas  a  marriage  is  intended  to  be  Recital  of 

aolemnised  between  the  said  A.  (hereinafter  called  the  mairiage; 

husband)  and  the  said  B.  (hereinafter  called  the  wife). 

And  whereas,  in  pursuance  of  an  agreement  entered  into  —of  transfer 

:on  the  treaty  for  the  same,  the  wife,  with  the  approbation  gecuritL^^ 

of  the  husband,  has  transferred,  assigned,  or  delivered, 

into  the  names  of,  or  unto,  the  trustees,  the  several  stocks, 

fands,  shares,  and  securities,  belonging  to  her,  specified 

in  the  schedule  hereto,  to  be  held,  &c.  [ut  supra,  p. 

i*S4](6).       Now    THIS    INDENTURE    WITNESSETH,     that,     in    Witnesseth. 

! 

(a)  As  to  dispenfiing  with  the  trostees'  receipt  clause,  see  supra, 
f.  432,  Q.  (a),  and  the  Acts  there  referred  to. 

(b)  It  is  proper,  when  possible,  to  frame  a  settlement  in  this 
form,  and  to  transfer  the  funds  to  the  trustees  before  or  on  the 
ttecution  of  the  settlement.  Where  money  lent  on  mortgage  is 
vttkd,  the   assignment  of   the  mortgage  debt    should    be  by  a 

i  lepante  instrument ;  for,  if  the  assignment  be  made  in  the  settle- 
ment itself,  it  would,  on  a  reconveyance,  become  part  of  the  title 
to  the  mortgaged  estate.  For  a  form  of  transfer  for  this  purpose, 
•«  Piwedent  CXV.,  9wpra, 
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Pbkckdkxt    further  pursuance  of  the  aforesaid  agreement,  and  in 

'       sideration  of  the  said  intended  marriage,  it  is  hei 

ow  MABHiAOE,  AGRBBD,  that  the  trustees,  from  and  after  the  solei 

OFWIPE8PBO-  , 

rKKTT,  GIVING  satiou  of  tho  said  intended  marriage,  shall  either 

dot^wTblk  ^  ^^  *^y  P*^*  ^*  ^y  ^*  *^®  several  stocks,  funchg] 
LIFEINTERB8T.  gharos,  and  securities  specified  in  the  schedule  hereto, 

remain  unaltered,  or  shall  with  the  respective  consents 
the  husband,  until  the  failure  or  determination  of 
DeclaratioB  of  trust  hereinafter  declared  in  his  favour  of  the  income 
*™*'"  the  said  trust  premises,  and  of  the  wife,  during  her 

and  after  such  failure  or  determination,  and  the  d 
FortheTvife  of  the  wife,  at  the  discretion  of  the  trustees,  sell, 
iiiarri4e.         ^^'  *^^  convert  into  money,  all  or  any,  or  any  part  of 

same  stocks,  funds,  shares,  and  securities,  and  shall  in 
the  moneys  produced  thereby  [remainder  of  trusts  as 
investments,    and   vailing   investment,   supra,    pp.   427, 
Tower  to  vary   428] ;  AND  SHALL  pay  the  incomo  of  the  said  sched 
mvee    en  .      gjj^^^jjg  funds,  shares,  and  securities,  and  of  the  mo; 

Trusts  for  ,    ,  .  t        .•  i     •  i.-        L\.jg 

husband  until    and  investments   for  the   time  being  representing  m 
dienatiSnr'   »*°^®  ^  *^®  husband,  until  he  shall   die  or  [becomil 

bankrupt,  or  shall  assign,  charge,  or  incumber  tlitt 
said  income,  or  (a)]  do,  or  suffer  something,  wherebj 
the  same  or  some  part  thereof  would,  [through  his  act 
or  default,  or  by  operation  or  process  of  law,  or  other- 
wise (a)]  if  belonging  absolutely  to  him,  become  pay* 
able  to  or  vested  in  some  other  person  or  persons  [or 
—for  wife  cease  to  be  payable  to  himself  (6)] ;  and  after  the 
for  life ;  failure  or  determination  of  the  trust  lastly  hereinbefore 

declared,  if  the  wife  shall  be  then  living,  shall  pay  the 
said  income  to  the  wife  during  her  life,  but  so  thftt 
during  her  said  intended  coverture,  such  income  shall' 
be  and  remain  her  separate  property  without  power  d' 
—for  the  issue  anticipation;  and  after  the  failure  or  determination  of 
the  m^^!"'  the  trust  hereinbefore  declared  in  favour  of  the  husband, 

(a)  It  is  thought  that  the  words  in  equare  bracketB  may  probeblf ' 
be  omitted  with  safety. 

(6)  See  infra,  p.  487,  n.  (6). 
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and  the  death  of  the  wife,  shall  hold  the  said  trsst  pre- 

nuses  and  the  income  thereof,  in  trust  [for  the  isBue 

and    children    of   the    viarriage,   supra,    pp.   428,    429,    ' 

adding  after  the  poiver  of  appointment  to  the   turvivor,   \ 

"  except  that  in  the  event  of  the  husband  Burviving  the 

vife,  and  the  determination  in  his  lifetime  ol  the  trust  i 

hereinbefore  declared  in  his  favour,  the  power  lastly 

herembefore  contained  shall  not  be  exerciseable  by  him 

after  such  determination  (a)."     Hotchpot  claute,  ut  supra, 

pp.  429,  4S7.]     Pbovided  always  that  the  trustees  may  power  of 

after  the  death  of  the  wife  and  the  determination  of  the  «'''""'"""'*■ 

tmst  hereinbefore  declared  in  favour  of  the  husband  or 

previously  thereto  with  the  respective  consents  in  writing 

of  the  wife  during  her  life,  and  of  the  husband  until  the 

determination   of  the   said   trust  in  his  favour,  raise 

[remainder  of  power  of  advancement,  vt  supra,  p.  430 ;  trusts 

in  default,   or  on  failure  of  children,  ut  supra,  pp.  480, 

431,  except    t}tat  "  after  the  determination  of  the  tmst 

hereinbefore  declared  in  favour  of  the  husband  "  mutt  be 

ntisttfufetj/oj'  "after  the  death  of  the  husband."]     Fbo-  powarforwife 

vinED  ALWAYS,  and  it  is  hereby  agreed,  that,  if  the  wife  '°  '^5f^°n,^e 

shall  survive  the  husband,  she  may,  after  his  death,  and  HscttlemeDt 

whether  she  shall  be  covert  or  sole,  by  deed,  with  or  maJriwe." 

(a)  Th-JB  qualification  of  the  survivor's  power  may  be  omitted,  if 
deiired,  but  in  that  case  the  followin);  should  be  inserted  imine- 
diatfl;  before  the  words''  shall  bold  the  said  trust  premises." 

"  If  the  said  trust  in  favour  of  the  husband  shall  deter- 
mine in  his  lifetime  shall  during  the  remainder  of  his  life 
pay  and  apply  the  income  of  the  said  trust  premises  in 
the  manner  in  which  the  same  income  would  for  the  time 
being  be  payable  or  appUcable  if  he  were  then  dead. 
And  after  the  death  of  the  survivor  of  them  the  husband 
and  the  wife  shall  hold,  &c," 

And  the  power  of  advancement  would  be  in  the  ordinary  form, 
as  indeed  it  sometimes  is  even  in  a,  settlement  containing  the  quali- 
fication above  referred  to.  Compare  Precedent  CXXVIII.,  infra, 
in  wUdi  the  biuband  tokeB  a  contingent  determinable  and  pro- 
(ectedlife  interest. 

D.C.P.  29 
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CXYI. 


ON  MAKUIAOK, 
OF  wife's  PRO- 
PE&TT,  GIYINO 

HUSBAND 
DETBKMINABLE 
LIFE  INTEREST. 


Provision  that 
issue  of  the 
present 
marriage  shall 
not  take  less 
in  proportion 
than  issue  of 
a  future 
marriage. 


without  power  of  revocation  and  new  appointment, 
by  will  or  codicil,  appoint,  that  any  part  or  parts  [i 
exceeding  altogether  one  equal  moiety  (a)],  of  the 
trust  premises,  shall,  after  her  death,  be  held  by 
trustees  upon  trust  to  pay  all  or  such  part  as  she 
direct  of  the  income  thereof  to  any  person  whom  she; 
marry  after  the  death  of  the  husband  for  the  life  of 
person,  or  any  less  period,  with  or  without  restrict 
And,  subject  to  the  interest  (if  any)  so  appointed  to 
person,  in  trust  (as  to  both  capital  and  income)  for  alli 
any  of  the  issue  of  any  such  future  marriage  of  the 
in  such  manner  and  form  in  every  respect  as  ihe  wife 
think  proper  (6).     Providbd  always,  that  the  portion 
the  said  trust  premises  to  which  the  issue  of  any  sni 
quent  marriage  or  marriages  of  the  wife,  shall  collect!^ 
become  entitled  under  every  or  any  such  appointment 
aforesaid,  shall  not  bear  a  greater  proportion  to  theresidi 
of  the  said  trust  premises  than  the  number  of  thechil( 
of  any  such  subsequent  marriage  or  marriages  as  afon 
who  being  a  son  or  sons,  shall  attain  the  age  of  twenty- 
years,  or  being  a  daughter  or  daughters,  shall  attain 
age  or  marry,  shall  bear  to  the  number  of  the  children 

(a)  It  is  not  absolutely  necessary  to  specify  the  proportion,  wl 
may  be  left  to  the  operation  of  the   next    following  clanse. 
following  is  an  alternative  form  : — 

''Appoint  that  any  part  or  parts  of  the  said 
premises,  not  exceeding  in  the  several  events  h( 
after  mentioned  the  several  proportions  hereinafter 
spectively  specified  (that  is  to  say),  if  there  shall  not 
more  than  one  child  of  the  said  intended  marriage  wl 
being  a  son  shall  attain  the  age  of  21  years,  or  being 
daughter  shall  attain  that  age  or  marry,  four  equal 
parts ;  if  there  shall  be  two  such  children  and  no  moi 
three  equal  fifth  parts ;  and  if  there  shall  be  three 
more  such  children,  two  equal  fifth  parts,  shall  after 
death,  &c." 

(6)  Compare  the  form,  supra,  pp.  428,  429,  and  note  (c)  on  p.  *i 
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!  now  intended  marriage,  who  being  a  son  or  sons,  shall 
ain  the  age  of  twenty-one  years,  or  being  a  daughter 
daughters  shall  attain  that  age  or  marry.  Provided 
A'AVR,  thiit  iiny  Bueh  appointment  as  last  aforesaid  may 
made  by  the  wife,  while  it  shall  be  uncertain  whether 
to  nhat  extent  the  same  will  be  capable  of  taking 
^ct,  and  if  so  made,  shall  take  effect  according  to  the 
int.  [Pr.iiviDBD  ALWAYS,  nevertheless,  that  for  the 
r)>ose  of  determining  the  amount  of  the  income  avail- 
le  for  the  benefit  of  any  such  after-taken  husband  as 
iresaid ,  by  virtue  of  any  appointment  by  the  wife  under 
i  power  in  that  behalf  hereinbefore  contained,  it  shall  be 
lumed  that  every  or  any  child  of  any  marriage  of  the 
'e  who  at  her  death  shall  not  have  acquired  a  vested 
erest,  ^itl  ultimately  acquire  a  vested  interest,  and 
;h  income  shall  not  Buffer  any  increase  or  diminution 
conseqneiioe  of  any  such  child  afterwards  failing  to 
[uire  a  vr^ted  interest.]  Provided  also  that,  subject 
1  without  pvejudice  to  every  or  any  such  appointment, 
i  trust  pieiniaes  of  which  any  such  appointment  shall 
made,  sliiUl  remain  and  he  held  upon,  and  subject 
such  of  tlif  trusts  and  provisions  herein  declared  and 
itained  i;"!iceming  the  same  as  shall  be  subsisting  or 
jable  of  taking  effect.  [Powers  to  apportion  blended 
ids  'iiul  s-'tlle  questions  and  to  appoint  new  trustees, 
i  additional  indemnities,  dc,  ut  supra,  pp.  442 — 445,  so 
as  required.  Declaration  as  to  devolution  of  trustees' 
i-ers,  sitprii.  p.  482.]  In  witness,  &c. 
THE  SCHEDULE  above  referred  to. 


AppoiDtmenU 
in  anticipatiok 
to  take  affect 
according  to 


PTBTentiiie 
)iit«reit  of 
buaband  from 

diminished  or 
iacreased  by 
eubaequent 


subject  to 
precedin;; 
power  tfae 
settlement 


ToiNTiiENT  by  indorsement  on  tlie  settlement  of  part  of 

Fund  Settled  on  the  Appointor's  Marriaoe. 
0  ALL  TO  WHOM  THESE  PRESENTS  shall  come, 
e    witbin-named  A.  B.   [appointor],   sends    greeting,  settled 


452 


PRECRDEXT 
CXVII. 


APPOINTMENT 
BY  INDOliSK- 

MKNT  ON 

HBTTLEMENT 

OF  PART  OP 

SKTTLKDPUND. 

Kecital  of 

appointor's 

marriage; 

— death  of 
his  wife ; 

—that 

nppointee  is  a 
child  of  the 
marriage. 

Witnesseth. 

Appointment ; 

— subject  to 
appointor's  life 
interest. 

To  child 
absolutely. 


SETTLEMENTS. 

Whereas  shortly  after  the  execution  of  the  within-writ 
indenture,  a  marriage  was  solemnised  between  the 
A.  B.  and  C.  D.  afterwards  C.  B.  his  wife.  And  whi 
the  said  G.  B.  is  dead.  And  whereas  E.  B.  is  a  child 
the  said  marriage.  Now  these  presents  witness, 
in  exercise  of  the  power  (a)  for  this  purpose  to  the 
vivor  of  them  the  said  A.  B.  and  C.  B.,  given  by 
within-written  indenture  [and  of  every  or  any  other  poi 
enabling  him],  he,  the  said  A.  B.,  doth  hereby  irrevocai 
appoint,  THAT  one  equal  third  part  of  the  several  si 
funds,  shares,  and  securities,  now  subject  to  the 
of  the  same  indenture,  shall,  on  the  execution  of  th( 
presents,  subject  to  the  life  interest  of  the  said  A.  B. 
the  income  thereof  and  to  the  power  in  the  same  indc 
ture  contained  of  varying  investments,  belong  to  and 
absolutely  vested  in  the  said  E.  B.,  and  be  held  in  tbi 
for  the  said  E.  B.,  her  executors,  administrators, 
assigns  (6).     In  witness,  &c. 


Precedent 
CXVIII. 


APPOINTMENT 
ON  MARKIAOE 

OP  PART  OP 

STOCK  SETTLED 

BY  WILL. 


Surrender  of 
appointor's 
life  interest. 


CXVIII. 

Appointment  in  contemplation  of  Marriage  of  part 
a  Sum  of  Stock,  subject  to  the  trusts  of  a  Will, 
Proviso  avoiding  the  Appointment,  if  the  marring 
not  take  place  tvithin  six  months. 

To   ALL    TO    WHOM    THESE    PKESENTS 
come,  A.  B.,  the  wife  of  C.  B.,  of,  &c.,  sends  greel 

(a)  See  as  to  the  execution  of  powers  the  notes  to  Precedent 
supra,  p.  125. 

(6)  The  following  is  a  form  of  surrender  of  the  appointor's 
interest,  appropriate  where  a  particular  sum   of  stock   has 
appointed  (compare  the  next  Precedent),  and  where  the  ap; 
is  not  under  disability  : — 

''  And  these  presents  also  witness,  that,  in  considM 
tion  of  the  said  intended  marriage,  and  in  porsuanceJ 
an  agreement  in  this  behalf  entered  into  upon  the  trefli| 
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Whereas,  under  the  trusts  by  the  will  of  E.  D.,  the  late  Precedent 

lither  of  the  said  A.  B.,  dated  the day  of ,  and        ' 

jroved  with  a  codicil  thereto,  in  the Kegistry,  on  appointment 

*7                    -              ^                                         ,1,-11.  ON  MARRIAGE 

the day  of ,  18 — ,  declared  of  the  proceeds  of  op  part  op 


STOCK  SETTLED 
BY  WILL. 


Us  residuary  personal  estate,  the  several  sums  of  £ 

Two  and  three  quarters  per  Cent.  Consolidated  Stock,  and  ,^   .^ ,  ^^ 

I A         XI.  ^  r^       1  i       1.         •      ii       Recital  that 

i* India  MS  per  Cent.  Stock,  now  standmg  m  the  under  the 

lames  of and ,  the  present  trustees  of  the  said  \^^^  ^^*  ^^^^ 

WU,  and  liable  to  be  varied  under  a  power  in  that  behalf  settled  on^ 

contained,  stand  settled  upon  trusts  under  which  children  'as  she 

le  income  thereof  is  payable  to.  the  said  A.  B.,  during  »^»^^  appoint. 

r  life,  for  her  separate  use,  without  power  of  antici- 
^tion,  and  subject  thereto  the  said  premises,  and  the 
jineome  thereof,  are  directed  to  be  held  in  trust  for  all 
«r  such  one  or  more  exclusively  of  the  others  or  other 
|tf  the  children  of  the  said  A.  B.,  at  such  age  or  time,  or 
^pective  ages  or  times,  and  generally  in  such  manner 
in  all  respects  as  the  said  A.  B.  shall,  notwithstanding 
toverture,  by  any  deed  or  deeds,  with  or  without  power  of 
Invocation  and  new  appointment,  appoint.    And  whereas  That  appointee 

is  a  child  of 

-  — —      the  appointor, 

and  is  about  to 

jbr  the  same,  he  the  said  A.  B.,  as  settlor,  doth  hereby  ^  mamed. 
lorrender  unto  the  said  E.  B.  all  the  life  estate  and 

SntereBt  of  the  said  A.  B.  in  the  said  sum  of  £ ,  Two 

And  three  quarters  per  Cent.  Consolidated  Stock  herein- 
|before  appointed  and  the  income  thereof  to  the  intent 
jtiiat  by  means  of  such  surrender  and  of  the  appointment 
iWeinbefore  contained,  the  said  E.  B.  may  become  and 
k  henceforth  absolutely  entitled  in  possession  of  the 

^e  sum  of  Stock." 

1  _ 

I  in  suck  a  caac  as  this,  the  liability  to  succession  duty,  if  any  exists, 
^Qit  be  taken  into  consideration,  and  it  may  be  proper  to  have  the 
<Qtj  eommated  and  paid  at  once.  As  to  estate  duty  see  ^.  G,  v. 
^  [1889]  A.  C.  53. 

If  a  proviso,  avoiding  the  appointment,  as  in  the  next  Precedent, 
w  idded,  it  should  extend  to  avoidance  of  the  whole  deed  and 
♦'^ytking  contained  in  it. 
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Prkckdknt 
CXVIII. 


APPOINTMENT 
ON  MAllUIAOK 

OP  PAJIT  OP 

STOCK  SETTLED 

BY  WILL. 


WitneBseth. 

Appointment. 

That  subject 
to  appointor's 
life  interest, 
one  half  of  the 
funds  shall 
go  to  the 
appointee. 


Proviso 
avoiding  the 
appointment. 


Precedent 
CXIX. 


APPOINTMENT 

UNDER  A 

SPECIAL 

POWER  OP  THE 

ENTIRE  PUND. 

Appointment 
by  hnsband 
and  wife ; 


SETTLEMENTS. 

F.  B.  is  a  daughter  of  the  said  A.  B.,  and  a  marriage  i 
intended  to  be  shortly  solemnised  between  the  said  F.  B. 
and  G.  H.,  of,  &c.  Now  these  presents  witness,  tiat^ 
in  exercise  of  the  hereinbefore  recited  power  in  the  sull 
will  contained  [and  of  every  or  any  other  power  enabling 
her],  SHE,  the  said  A.  B.,  doth  by  this  deed  appoint 
THAT,  subject  to  the  life  interest  of  the  said  A.  B.,  in  thit 
income  thereof,  one  equal  moiety  of  the  said  several 

sums  of  £ Two  and  three  quarters  per  Cent.  ConJ 

solidated  Stock  and India  £3  per  Cent.  Stock,  or  ol 

the  investments  by  which  the  same  may  from  time  to  tim» 
be  represented  (a),  shall  immediately  upon  the  executioft 
of  these  presents,  belong  to  and  be  vested  in  the  said 
P.  B.,  and  be  held,  in  trust  (ft),  for  the  said  F.  B.,  her 
executors,  administrators,  and  assigns.  Provided  alwaH 
that  if  the  said  intended  marriage  shall  not  be  solemnisei 
before  the  expiration  of  six  calendar  months  from  tfa* 
date  of  these  presents,  the  appointment  hereinbefom 
contained,  shall,  at  the  expiration  of  such  six  months^ 
become  void.    In  witness,  &c. 


CXIX. 

Appointment  tinder  a  Power  in  an  ordinary  Personaltt 
Settlement  (/  the  Entire  Fund.  Very  Shojbt 
Form. 

Know  all  men  by  these  peesents  that 

we,  A.  B.,  of,  &c.  [Imshand'],  and  C.  B.,  his  wife,  ia 
exercise  of  the  power  to  us  for  this  purpose  given  by  the 

(rt)  Sec  p.  455,  n.  (6),  infra,  as  to  estate  duty. 

(6)  If  the  proposed  appointee  be  an  infant,  and  it  is  desired 

that  the  appointed  fiind  should  be  Eettled,  the  words  '^  for  SQCB 

person  or  persons,  and  for  such  purposes  as  the  saH 
F.  B.,  notwithstanding  infancy,  shall  by  deed  with  of 
without    power    of    revocation    and    new  appointment 
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lettlement  made  on  our  marriage  (a),  and  of  every  other  Puecedent 

power  ns  enabling,  do  hereby  appoint  that,  after   the  ' 

death  of  the  survivor  of  us,  the  trustees  or  trustee  for  appointment 
fhe  time  being  of  the  said  settlement  shall  raise  out  of  special 
Ibe  trust  funds  subject  to  the  trusts  of  the  same  settle- 
ment, and  pay  to  our  children  next  hereinafter  named,  4.1.  *  f^ 
Ihe  several  sums    hereinafter   mentioned   respectively  death  of  sur- 
trith  interest  for  the  same  respectively  from  the  death  of  ghalf  raised 
fte  surrivor  of  us  at  the  rate  of  i*3  per  cent,  per  annum,  pay  certain 
fni  without  any  deduction  in  respect  of  the  estate  duty  and  a 
br  otherwise  (b)  (that  is  to  say),  to  our  elder  son  M.  B.,  da^^fi:***®'' 
^,500,  to  our  son  N.  B.,  £6,000,  and  to  our  daughter, 


power  op  the 
entire  fund. 


appoint,  and  in  default  of  and  subject  to  such  appoint- 

ittent"  may  be  inserted  here  This  would  be  a  good  exercise  of 
lAe  power  in  the  text.  See  Sugden  on  Powers,  8th  ed.  p.  863, 
M  also  Slark  v.  Dahjns,  L.  R.  10  Ch.  35,  and  Re  Meredith's 
|Tr«ie«,  3  Ch.  D.  757.  And  it  is  presumed  that  the  desired  settle- 
ittent  might  afterwards  be  made  by  the  infant  in  exercise  of  the 
Jowtr  80  limited.  See  Re  D'Angibau,  15  Ch.  D.  228.  The  contrary 
fWM  decided  in  an  Irish  case,  Re  Annit,  5  Ir.  R.  Eq.  352,  which 
Ifcttng  (it  is  submitted)  inconsistent  with  Re  jyAngibau,  should  be 
l^iJBarded  as  of  no  authority.  If,  however,  the  ultimate  trust  was 
n  fiiTour  of  some  object  other  tlian  the  infant,  the  suggested 
Mttlenieiit  would  unquestionably  be  goo<l,  even  according  to  the 
;l»v  w  itated  in  Re  Armit,  And  of  course  the  settlement  should 
|k  eonfirmed  under  any  circumstances  as  soon  as  the  infant  comes 
rf  age.  See  Greenhill  v.  NorHi  British  and  Mercantile  Insurance 
tW/wny,  [1893]  3  Ch.  474 ;  In  re  Hodson,  [1894]  2  Ch.  421. 

(0)  It  is  assumed  there  was  but  one. 

[h)  It  would  suffice,  perhaps,  to  desciibe  the  sums  as  net  or  clear 
*in»  [Ue  Saunders,  [1898]  1  Ch.  17),  but  the  words  in  the  text  are 
f^rable.  In  the  absence  of  some  such  words  the  estate  duty 
•wld  Le  payable  rateably  by  the  specific  and  residuary  appointees  ; 
fia  ife  VounUss  of  Orford,  [1896]  1  Ch.  257 ;  Re  Shaw,  [1895] 
I  C!h.  343,  a  case  of  account  duty  under  the  Customs  and  Inland 
'^enue  Act,  1888  ;  Re  Meyrick,  [1897]  1  Ch.  99.  And  cp.  ly'ad^  v. 
^ttdf,  [1888]  2  Ch.  276  ;  Re  Parkei-Jervis,  ib.  643,  where  a  contract 
fcl  exemption  from  the  duty   was    implied.     The  words  "  but 

wbject  to  the  deduction  thereout  respectively  of  proper 
nteable  parts  of  the  estate  duty  becoming  payable  in 
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PaECEDENT 

CXIX. 


APPOINTMENT 

UNDER  A 

SPECIAL 

POWEK  OP  THE 

ENTIRE  FUND. 

— and  hold 
residue  for 
other 
daughters 
as  a  claBs. 

Power  of 
adTancement 
and  other 
powers  of  the 
settlement  to 
apply  (r). 

Power  of 
revocation. 


Precedent 
CXX. 


DEED  OF  REVO- 
CATION AND 
NEW   APPOINT- 
MENT UNDER 
A  SPECIAL 
POWER. 


SETTLEMENTS. 

P.  X.,  £4,000  (a),  AND  shall  hold  the  residue  of  the 
trust  funds  and  the  income  thereof,  in  trust  for 
daughter,  L.  B.  and  our  other  daughters  or  daugfatal 
except  the  said  P.  X.  who  shall  attain  the  age  of  twent^' 
one  years  or  marry,  and  if  more  than  one  in  eqoil 
shares  (b) :  And  further  that  the  power  of  advancemeri 
[and  powers  and  provisions  for  the  maintenance  ad! 
education  of  infant  children,  and  for  the  accomulati 
and  destination  of  surplus  income  of  the  shares  of  in 
children]  in  the  said  settlement  contained  shall  ex 
and  apply  to  the  sums  and  shares  hereby  appointed 
nearly  as  may  be:  Provided  always,  and  we 
to  ourselves  power  by  deed  [and  to  the  survivor  of 
power  by  deed  or  will]  to  revoke  wholly  or  partially 
appointment  hereby  made.     In  witness,  &c.  (d). 


CXX. 

Deed   op   Eevocation  of  an   Appointment  in  favour  (fl 
children,  made  under  a  Power  contained  in  a  Sm 

TLEMENT       aild      NeW      APPOINTMENT      with     PoWEB    J 

Eevocation. 

To  ALL  TO  WHOM  THESE  PRESENTS  shal 
come,  A.  B.,  of ,  widow  [appoiiitor],  sends  greeting! 

respect  of  the  said  trust  funds  "  may  be  substituted  for  th 

reference  to  estate  duty  in  the  text,  if  desired  ;  but  the  cases  cited  «qrt 
shew  that  they  are  unnecessary  where  the  exonerating  words  in  tlii 
text  are  omitted.     See  the  notes  on  this  subject,  pp.  533,  537,  infi% 

(a)  These  children  are  assumed  to  be  of  age. 

(6)  It  is  assumed  that  L.  B.  lias  attained  21,  and  conseqaeii4f 
that  no  ultimate  trust  is  needed.  The  daughters,  except  P.  X, 
take  as  a  class  (see  Re  FeatJier stone's  Trusts,  22  Ch.  D.  Ill ;  A 
Jackson,  25  Oh.  D.  162),  but  it  would  be  better  not  to  use  tMi 
form  of  trust  in  a  will. 

(c)  It  is  not  clear  that  this  can  be  done  under  a  power  n* 
specially  authorising  the  donees  to  create  such  powers.  ^J* 
Dav.  Prec.  Conv.,  vol.  iii.  pt  ii.  p.  159,  3rd  ed. 

(d)  Notice  of  the  deed  should  be  given  to  the  trustees. 


J 
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Whbrbis  by  an  indenture  dated  the day  of ,  Precedent 

«nd  expressed  to  be  made  between  [parties]    (being  a         

«ttleinent  made  in  consideration  of  the  marriage  then  ^^-^^  ^^  »^'^o- 

..,,              -.                     -               ,               .-iTi                     jT                .1  CATION  AND 

intended  and  afterwards  solemnised  between  the  said  new  appoint- 

E.  B.,  since  deceased  and  A.  B.),  it  was  declared  that  ^fZJlZ^f^ 

A   oPECIAIj 

4he  tmstees  or  trustee  for  the  time  being  thereof  should,  poweh. 


After  the  solenmisation  of  the  said  then  intended  marriage,  Recital  of 
I  either  permit  certain  reversionary  interests  and  stocks,  settiement ; 
funds,  shares,  and  securities,  respectively  belonging  to  the 
iiaid  A.  B.,  and  duly  vested  in  the  then  trustees  thereof,  to 
[  temain  unaltered,  or  should  vary  the  investment  of  the 
I  same  as  therein  mentioned,  and  should  pay  the  income 
thereof  and  of  the  investments  for  the  time  being  repre- 
senting the  same  to  the  said  A.  B.  during  the  joint  lives  of 
herself  and  the  said  E.  B.,  for  her  separate  use,  without 
power  of  anticipation,  and  after  the  death  of  either  of 
them,  to  the  survivor  of  them  during  his  or  her  life,  and 
after  the  death  of  such  survivor  should  hold  the  said  trust 
,  premises  and  the  income  thereof  in  trust  for  all  or  any 
I  of  the  issue  of  the  said  then  mtended  marriage  with  such 
I  future  or  other  trusts  for  their  respective  benefit,  and  provi- 
'  sionsfor  theii'  respective  advancement  (either  overreaching 
the  interests  prior  to  the  power  now  in  recital  or  not)  or 
maintenance  or  education  at  the  discretion  of  the  said 
tnigtees  or  trustee,  or  of  any  other  persons  or  person,  and 
^nerally  insuch  manner  as  the  said  E.  B.  and  A.B.  should 
jomtly  by  deed  appoint,  and  in  default  of  and  subject  to 
such  appointment  as  the  survivor  of  theui  should  by  deed, 
or  will,  or  codicil,  appoint,  and  in  default  of  and  subject 
to  such  appointment  upon  trusts  thereby  declared  for  the 
benefit  of  the  children  or  child  of  the  said  marriage  with 
the  Qsual  hotchpot  clause  and  power  of  advancement. 
Axn  in  the  indenture  now  in  recital  were  contained  (among 
other  powers  and  provisions)  a  provision  for  the  settlement 
upon  and  subject  to  corresponding  trusts  and  powers  of 
other  and  after-acquired  property  of  the  said  A.  B.,  and 
*lso  a  power  for  the  appointment  of  new  trustees  thereof. 
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PaECEOEMT 

cxx. 

DEED  OF  REVO- 
CATION AND 
NEW  APPOINT- 
MENT  UNDBIl 
A  HPRCIAL 
POWKll. 

— of  reversion- 
ary interests 
having  fallen 
in,  ana  after- 
acquired  pro- 
perty having 
accrued; 

— of  present 
state  of  the 
funds  (a) ; 

—of  death  of 
husband  with- 
out exercising 
powers ; 

— of  issue ; 


— of  previous 
appointment 
reyocable 
except  as 
regards  eldest 
son ; 


SETTLEMENTS. 

And  whereas  the  aforesaid  reversionary  interests  have 
fallen  into  possession,  and  certain  monies  have  become 
subject  to  the  aforesaid  provision  in  the  said  indentoie 
of  settlement  contained  for  the  settlement  of  other  and 
after-acquired  property  of  the  said  A.  B.  And  whbrea» 
the  trust  funds  now  subject  to  the  trusts  of  the  said 
indenture  of  settlement,  consist  of  the  stocks,  funds, 
shares,  and  securities  specified  in  the  schedule  hereto 
and  respectively  standing  in  the  names  or  under  the  legal 

control  of and ,  the  present  trustees  of  the  said 

indenture  of  settlement.     And  whereas  the  said  £.  B. 

died  on  the day  of ,  18 — ,  without  having  joined 

with  the  said  A.  13.  in  exercising  the  joint  power  d 
appointment  by  the  said  indenture  of  settlement  given  to 
them  as  aforesaid.  And  whereas  there  was  issue  of  the 
said  marriage  six  children  and  no  more,  namely,  three 
sons,  D.  B.,  F,  B.,  and  G.  B.,  and  three  daughters^ 
H.  B.  (who  intermarried  with  L.  M.,  and  is  hereinafter 
referred  to  as  the  said  H.  M.),  J.  B.,  and  K.  B.     Ain> 

WHEREAS  by  a  deed  poll  dated  the day  of , 

18 — ,  and  under  the  hand  and  seal  of  the  said  A.  B.  in 
exercise  of  the  aforesaid  power  given  to  her  by  the  said 
indenture  of  settlement,  she  appointed  that  the  trustees  or 
trustee  for  the  time  being  of  the  same  indenture,  should, 
after  the  death  of  the  said  A.  B.,  raise  out  of  the  trust 
premises  and  pay  to  the  said  D.  B.,  his  executors,  ad- 
ministrators, or  assigns,  the  sum  of  i>2,000  with  interest 
for  the  same  at  the  rate  of  £^  per  cent,  per  annum  from 
the  death  of  the  said  A.  B.  [and  without  any  deduction 
in  respect  of  the  estate  duty  or  otherwise  (6)],  and  subject 
thereto  should  hold  the  said  trust  premises  and  the  income 
thereof  upon  trusts  therein  expressed  for  the  benefit  of  her 
other  children.  And  by  the  deed  poll  now  in  recital  the 
said  A.  B.  declared  that  it  should  be  lawful  for  her  at  any 

(a)  It  is  often  more   convenient  and  •  logical  to  introdace  thi» 
recital  immediately  before  the  recital  of  desire  to  api^int. 

(b)  See  p.  455,  supra,  note  (6). 
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time  thereafter  by  deed  or  will  to  revoke  all  or  any  of     Pkkckdext 
the  appointments  thereinbefore  contained,  other  than  and        ^^; 
except  so  far  as  regarded  the  appointment  to  or  in  favour  j>«k»  of  hevo- 
of  the  said  D.  B.  of  the  said  sum  of  ^2,000  and  interest,  xkw  TrpmN^. 

And  whereas  the  said  H.  M.  died  in  the  month  of ,    ^^-^'^  inukr 

18 — ,  leaving  issue,  and  the  said  G.  B.  is  of  unsound  mind,       poweu. 
but  has  not  been  found  so  by  inquisition,  and  the  said  l!of  death  of 
F.  B.  and  J.  B.  and  K.  B.  are  respectively  infants.    And  ?  daughter 

leaviDGT  issue  * 

WHEREAS  the   said   A.   B.  is   desirous  of   revoking  the  of  lunacy  of  a 

appointment  or  appointments  made  by  the  said  deed  poll  infoucv^o^* 

for  the  benefit  of  her  children  other  than  the  said  D.  B.,  other  children ; 

and  of  making  such  new  appointment  or  appointments  as  —of  desire  to 

•        .      -  _         _ _  revoke  an 

tieremafter  expressed.      Now  these   presents  witness  appointment. 
that  in  exercise  of  the  power  by  the  said  deed  poll  for  this  "vvitnesseth. 
purpose  reserved  to  the  said  A.  B.  as  aforesaid,  and  of 
every  other  power  enabling  her,  she  the  said  A.  B.  doth 
hereby  revoke  the  appointment  or  appointments  by  the  Revocation 
said  deed    poll  expressed   to  be  made  other   than  and  appomtment 
except  so  far  as  regards  the  appointment  to  or  in  favour  ^  ^^^^^  ®°"- 
of  the  said  I>.  B.  of  the  said  sum  of  i*2,(X)0  and  interest. 
And  these  presents  also  witness  that  in   exercise  of  Witnesseth. 
the  power  by  the  said  indenture  of  settlement  for  this 
poipose  given  to  the  said  A.  B.  as  the  survivor  of  herself 
Mid  the  said  E.  B.,  and  of  every  other  power  enabling 
her,  she  the  said  A.  B.  doth  hereby  appoint  that  the  Appointment, 
trustees  or  trustee  for  the  time  being  of  the  said  indenture 
of  settlement,  shall,  from  and  immediately  after  the  death 
of  the  said  A.  B.,  hold  such  and  such  parts  as  after  raising  of  remainder 
thereout  and  out  of  the  income  thereof  respectively,  and  *^*  ^^ 
paying  to  the  said  D.  B.,  his  executors,  administrators, 
or  assigns,  the  said  sum  of  £2,000  and  interest  by  the 
said  deed  poll  appointed  to  him  or  in  his  favour  as  afore- 
said [and   the  estate  duty   in   respect  thereof],   shall 
remain   of   the  stocks,    funds,    shares,    and   securities 
specified  in  the  schedule  hereto,  or  any  trust  funds  which 
may  be  substituted  for  the  same  and  of  all  other  trust 
fonds  and  property  which  by  virtue  of  the  aforesaid 
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PllKCKDKNT 
CXX. 


D£KD  OF  REVO- 
CATION AXD 
NEW  APPOINT- 
MENT  UNDEIl 
A  SPECIAL 
POWKll. 


To  pay  au 
annuity  for 
benefit  of 
lunatic  son ; 


— and  subject 
tbereto  as  to 
one-third  for 
children  of 
deceased 
daughter. 


— and  as  to 
remaining  two- 
thirds  for  other 
children. 


provision  in  the  said  indenture  of  settlement  contained  for 
the  settlement  of  other  and  af  ter-acquired  property  of  the 
said  A.  B.,  or  otherwise  howsoever,  are  or  is  or  shall  be 
or  become  subject  to  the  trusts  of  the  said  indentoie 
of  settlement  (hereinafter  collectively  referred  to  as  the 
remainder  of  the  said  trust  funds),  and  the  income  thereof 
Upon  the  tuusts,  and  with  and  subject  to  the  powers 
and  provisions  hereinafter  declared  and  contained  con- 
cerning the  same  respectively  (that  is  to  say),  upoi 
TRUST  that  the  said  trustees  or  trustee,  shall,  out  of  tiie 
income  of  the  remainder  of  the  said  trust  funds,  pay  or 

apply  an  annuity  of  £ per  annum  [clear  of  estate 

duty  {a)  and  all  other  deductions]  for  or  towards  the 
maintenance  and  support  of  the  said  6.  B.  during  his  lib, 
such  annuity  to  commence  from  the  death  of  the  saii 
A.  B.,  And  subject  to  the  payment  of  such  annuity  sbaQ 
hold  one  equal  third  part  of  the  remainder  of  the  said 
trust  funds  and  the  income  thereof  in  trust  for  all  the 
children  or  any  the  child  of  the  said  H,  M.  (h),  who 
being  sons  or  a  son  shall  attain  the  age  of  twenty-ooe 
years,  or  being  daughters  or  a  daughter  shall  attain  that 
age  or  marry,  and  if  more  than  one  in  equal  shares,  axb 
in  default  of  any  such  child  Upon  the  trusts  hereinafter 
declared  concerning  the  other  two  equal  third  parts  of 
the  remainder  of  the  said  trust  funds  and  the  income 
thereof  respectively,  and  shall  hold  the  other  two  equal 
third  parts  of  the  remainder  of  the  said  trust  funds  and 
the  income  thereof,  in  trust  for  the  said  F.  B.,  J.  B., 
and  K.  B.,  and  their  respective  executors,  adminis- 
trators, and  assigns  in  equal  shares.  Provided  always 
that  if  any  of  them  the  said  F.  B.,  J.  B.,  and  K.  B., 
shall  die,  being  male,  under  the  age  of  twenty-one  years, 
or  being  female,  under  that  age  and  without  having 
been  married,  the  share  or  shares  (accruing  as  well  as 


(a)  See  p.  456,  supra,  note  (h). 

(6)  Observe,  that  H.   M.  being  dead  no  question  of  renioten€fli 
arises. 
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original),  of  him,  her,  or  them,  so  dying,  shall  accrue  to     Puk^dent 
the  others  or  other  of  them,  and  the  said  D.  B.  and  their         — ^' 
r^pective  executors,  administrators,  and  assigns,  and  if  ""^^^^^^^'j,"" 
more  than  one  in  equal  shares.     Provided  always  that  new  appoint- 
the  aforesaid  power  of  advancement  in  the  said  indenture    ^'^'j;^.^^'^]^^'' 
of  settlement  contained,  shall  extend  and  apply  to  the       power.  _^ 
shares  hereby  appointed  as  nearly  as  may  be.    Provided  Advancement 
ALSO  that  accumulations  arising  during  the  minority  or  ^Xment  to 
minority  and  discoverture  of  any  infant  appointee,  and  not  apply  {a), 
applied  under  the  statutory  power  in  that  behalf,  shall  form  ^^^;^""^"*^'^"* 
an  accretion  to  the  capital  of  the  share  of  such  appointee  minonties  to 
80  as  to  be  blended  and  devolve  along  with  the  same.  ^®  '-''P**"^- 
Provided  also  that  the  receipt  of  any  female  appointee  Receipt  of 
marrying  under  the  age  of  twenty-one  years  for  the  income  JlJfant^^b^' a  ^ 
and  accumulations  of  any  share  or  shares  to  which  she  discharge  for 
shall  be,  for  the  time  being,  entitled  in  possession,  shall  accumulations. 
be  a  sufficient  discharge  for  the  same  notwithstanding 
her  infancy.      Provided  always  that  the  said  trustees  or  Power  to 
trustee  may  appropriate  to  answer,  by  means  of  the  income  fund  to  answer 

thereof,  the  said  annuity  of  £ per  annum  such  parts  annuity. 

of  the  remainder  of  the  said  trust  funds  as  they  or  he 
shall  think  sufficient  for  that  purpose,  and  in  the  event  of 
such  appropriation  being  made  the  income  of  the  appro- 
priated parts  shall  be  exclusively  applicable  for  payment 
of  the  said  annuity  in  entire  exoneration  of  the  income  of 
the  parts  not  so  appropriated,  and  in  case  the  income  of 
the  appropriated  parts  shall  become  insufficient  to  satisfy 
the  said   annuity,  the    same   shall  abate  accordingly. 
pBovmED   ALWAYS  that  nothing   hereinbefore  contained  Power  of 
shall  prejudice  or  afifect  the  powers  in  the  said  indenture  Ste  no^r 
of  settlement  contained  of  varying  the  investment  of  the  ^  prejudiced, 
said  trust  funds.      Provided  always  that  it  shall  be  Power  of 
lawful  for  the  said  A.  B.  by  deed,  or  will,  or  codicil,  to  J^o^w^"* 
revoke  wholly  or  partially,  or  to  vary,  all  or  any  of  the  appointment, 
appointments  hereinbefore  contained,  and  by  the  same  or 
any  other  deed,  or  by  will  or  codicil,  to  declare  under  the 

(a)  Sec  note  (6),  p.  4:)0,  mpra. 
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PrECRDEN'T 

CXX. 


DEED  OP  RET6- 

CATION    AND 
NEW  APPOINT- 
MENT UNDER 
A  8PFX:iAL 
POWER. 


Precedent 
CXXI. 


on  marriage, 
op  reversion- 
ary interest 
of  wife,  and 
policy  on 
husband's 

LIFE. 


Parties. 

Recital  of 
agreement  for 
marriage. 

Recital  of  the 
wife's  beiug 
entitled  to  a 
reversionary 
interest  in  a 
sum  of  stock ; 


power  in  that  behalf  in  the  said  indenture  of  settlement 
contained  any  new  or  other  trusts  concerning  the  premueB 
the  trusts  whereof  shall  be  so  revoked.    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


CXXI. 

Settlement,  on  Marriage,  of  a  Reversionary  Interest 
in  Personalty,  and  a  Policy  of  Assurance  on  the 
Husband's  Life  (a).  Power  to  lend  a  portion  of  the 
fund  to  the  Husband. 

This  indenture,  made,  ifec,  between  A.,  of,  &c. 
[intended  husband],  of  the  first  part,  B.,  of,  &c.  [intended 
wife],  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  &c.,  and 
E.,  of,  &c.  [trustees]  (hereinafter  called  the  trustees),  of 
the  third  part.  Whereas  a  marriage  is  intended  to  be 
solemnised  between  the  said  A.  (hereinafter  called  the 
husband),  and  the  said  B.  (hereinafter  called  the  wife). 

And  whereas,  under  an  indenture  dated  the  day 

of  ,  and  expressed  to  be  made  between   [par^4^] 

(being  a  settlement  made  in  consideration  of  a  marriage 

shortly  after  solemnised  between  the  said and -, 

the  father  and  mother  of  the  wife),  and  by  virtue  of  an 
appointment  (b)  made  in  exercise  of  a  power  in  the  said 

settlement,  by  a  deed  poll  dated  the  day  of  this 

instant  month  of ,  and  under  the  hands  and  seals  of 

the  said and ,  the  wife  is  entitled  in  reversion 

expectant  on  the  death  of  the  survivor  of  the  said 

and ,  and  subject  to  their  respective  life  interests 

therein,  and  also  subject  to  the  power  of  varying  invest- 
ments contained  in  the  said  settlement,  absolutely  to  a 
share,  and  contingently  to  other  shares  or  another 

(a)  The  policy  here  settled  is  one  effected  in  Llie  names  of  the 
trustees.  See  next  Precedent  for  the  form  of  settlement  of  a  policy 
effected,  as  is  most  usual,  in  the  husband's  name. 

(6)  See  the  previous  Precedent  and  note  (6),  p.  454,  supra. 
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8hare  in  the  sum  of  £ Two  and  three  quarters  per     Prkcedknt 

f  YYT 

Cent.  Consolidated  Stock,  standing  in  the  names  of 

and as  trustees  of  the  said  settlement.     And  whereas  on  makkiaob, 

nponthe  tareafy  for  the  said  mtended  marriage,  it  was    art  interest 
agreed  that  the  said  absolute  and  contingent  share  and    o^  "^^^^^  and 

poIjIctt  on 

shares  of  the  wife  in  the  said  Stock  should  be  settled 


HUSBAND'S 
LIFE. 


upon  the  trusts  hereinafter  declared  of  the  same.     And 

WHEREAS,  in  pursuance  of  a  further  agreement  entered  -^f » 

into  on  the  treaty  for  the  said  intended  marriage,  the  havinf  been 

husband  has  effected  an  insurance  on  his  life,  in  the  ^s^^^^'y 

names  of  the  trustees  with  the Assurance  Office ,  by  hutband  has 

a  policy  dated  the day  of ,  numbered ,  in  insured  his 

the  sum  of  £ ,  and  under  the  annual  premium  of  '^^^^' 

£ to  the  intent  that  the  same  may  be  settled  upon  n»™e8. 

the  trusts  hereinafter  declared  of   the  same  (a).     Now  Witnessetb. 

THIS  INDENTURE  wiTKBSSETH,  that,  in  pursuauco  of  the 

said  agreement  in  this  behalf,  and,  in  consideration  of 

the  said  intended  marriage,  she,  the  wife,  as  settlor 

vith  the  approbation  of  the  husband  (b)   doth   hereby 

assign  unto  the  trustees,  all  the  said  absolute  and  con-  Assignment  by 

tingent  share  and  shares  of  the  wife  in  the  said  sum  trast^*o*?bOT 

of  £ Two  and  three  quarters  per  Cent.  Consolidated  reversionary 

Stock,  or  the  investments  by  which  the  same  may  from  gum  o?  stock, 

time  to  time  be  represented,  to  hold  the  premises  unto  Habendum, 
the  trnstees  subject  to  the  life  interest  therein  of  the  said 

and ,  IN  TRUST  for  the  wife,  her  executors  and 

administrators,  until  the  said  intended  marriage,  and 

after  the  solemnisation  thereof,  upon  trust,  that  the  Upon  trusts, 

trostees  shall,  as  and  when  the  same  shall  respectively  traMfw^S^i 

M  into  possession,  call  in  and  obtain  a  transfer   or  share,  invest- 

payment  to  themselves,  of  the  said  share  or  shares  ™®^**  *®' 

(a)  See  infra,  p.  466,  n.  (6). 

(6]  Regard  being  had  to  the  Married  Women's  Property  Act,  1882 
(App.  XII.,  infra),  the  addition  of  any  express  confirmation  or 
eoreoant  on  the  part  of  the  husband  would  seem  to  be  no  longer 
i^nired,  except  when  the  wife  is  an  infant,  and  it  is  desired  that  the 
'c^^'^Qient  shall  be  made  by  the  husband,  availing  himself  of  the 
foa^nction  judicially  given  to  sect.  19,  q.  v. 
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Fkecedknt 
CXXI. 

ON   MABSIAOE, 

OP  RBYEKSION- 

ABY  INTEREST 

OF  WIFE,  AND 

POLICY  ON 

HUSBAND*  8 

LIFE. 


Power  to  lend 
part  of  the 
fund  to  the 
husband  with 
ancillary 
trusts. 


Trusts  of  the 
policy  of  assur- 
ance on  the 
husband's  life, 
declared  by 
reference  to 
the  preceding 
trusts; 


hereinbefore  assigned,  and  shall  either  permit  any  stocks, 
funds,  shares  or  securities  which  may  be  transferred  to 
them  in  respect,  or  on  account,  of  the  said  share  or  shares 
hereinbefore  assigned  [tmaU  as  to  investment,  and  i'aryw§ 
investment y  adding  in  the  jk>^^c^'  ^  vary,    "call   in"  of 
other  appropriate  ivords,  and  the  nord  **  shall "  before  " lay 
out "  and  after  the  words  **  by  such  sale  "  the  wards  "  and 
also  any  monies  constituting  part  of  the  same  share  est 
shares  "  ;  for  wife  and  husband  successively  during  life ;  far 
the  issue  and  children  of  the  marriage;  hotchpot  clause:  \ 
power  of  advancement ;    trusts   in   default   or   failure  of 
children,  supra,  pp.  427 — 432].     Provided  always  that 
the  trustees  (if  they  shall  think  fit,  and  without  being  ^ 
accountable  in  respect  of  the  exercise  of  this  power)  may  ^ 
at  any  time  or  times  during  the  life  of  the  wife,  and  after  | 
the  said  premises  hereinbefore  assigned  or  any  of  them 
shall  have    fallen  into  possession,   at  the  request  in 
writing  of  the  wife,  raise  out  of  such  of  the  said  premieesi 
as  shall  have  fallen  into  possession,  or  out  of  the  invest- 
ments representing  the  same,  any  sum  or  sums  not 

exceeding  altogether  M ,  and  advance  the  sum  or  soms 

raised  by  way  of  loan  to  the  said  A.  B.  at  such  rate  of 
interest,  for  such  period,  and  upon  such  terms,  as  tho 
trustees  in  their  discretion  may  think  fit,  so  that  the 
repayment  of  every  or  any  sum  so  advanced  with  interest 
in  the  meantime  at  such  rate  as  may  be  agreed  on  bej 
secured  by  bond  or  otherwise  as  may  be  agreed :  Akb  j 
the  trustees  shall  hold  the  sum  or  sums  the  repayment  { 
whereof  is  to  be  so  secured,  and  the  interest  thereof  upon  ! 
the  same  trusts,  and  subject  to  the  same  powers  and 
provisions,  as  the  corresponding  sum  or  sums  advanced, 
and  the  income  of  the  investments,  representing  the  same 
would  have  been  subject  to  if  the  same  had  not  been  so 

advanced.    And  it  is  hereby  agreed,  that  the  trustees  | 

I 

shall  hold  the  said  sum  of  £ [the  sum  assured  by  the  ' 

policy],  and  other  the  monies  (if  any)  to  become  payable  ! 
under  the  said  policy  of  assurance,  and  the  investments 
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for  the  time  being  representing  the  same,  upon  the     Precedent 

fRUBiB  (inclading  the  trust  for  investment),  and  subject         * 

to  the  provisions  hereinbefore  declared  and  contained  ^^  makriaor, 

,,  •         J.  •  1.       il_  1  IT  .         OPBBTER8XON- 

eoneeromg  the  monies  to  arise  by  the  sale  or  callmg  m   akyintkrebt 
of  any  part,  or  constituting  or  representing  any  part,  of   «*"«^i'k»and 
the  said  premises  hereinbefore  assigned,  and  the  invest-     husband's 
ments  for  the  time  being  representing  the  same,  and  the        ^^^' 
income  thereof,  or  as  near  thereto  as  circumstances  will  —and  the 
permit ;  save  and  except,  that,  if  there  shall  be  no  child  IherelTf  • 
of  the  said  intended  marriage,  who,  being  a  son  shall  .with  a 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  ^a""tipn  in 
shall  attain  that  age  or  marry,  then  (without  prejudice  child  of  the 
to  the  other  trusts   hereinbefore  declared  thereof  by  J^^ommg 
reference),   and  after  the  death  of  the  wife  and  such  eDtitie<l. 
debolt  or  failure  of  children  as  aforesaid,  the  trustees 
ihall  hold  the  monies  and  investments,  the  trusts  whereof 
are  now  being  declared,  and  the  income  thereof,  or  so 
^moch  thereof  respectively  as  shall  not  have  become 
vested  or  been  applied  under  any  of  the  trusts  or  powers 
herein  contained  or  implied  by  statute,  in  trust  for  the 
husband,  his    executors,   administrators,   and    assigns. 
Akd  the    husband    doth    hereby    covenant    with    the  Covenant  hy 
trustees,  that,  if  the  said  intended  marriage  shall  take  ttp^off^t 
•fcct,  he  the  husband   will  at  all  times  pay  the  said  the  policy  of 

aminal  premium  of  £ and  such  other  monies  (if  any) 

as  may  become  payable  for  keeping  on  foot  the  said 
poKcy,  on  the  first  day  on  which  the  same  respectively 
oaght  to  be  paid,  and  will  not  do  or  knowingly  suffer 
toy  thing  whereby  the  said  policy  may  become  void  or 
voidable,  or  the  trustees  be  hindered  from  receiving  any 
of  the  monies  assured,  or  which  might  become  payable 
mder  the  same:  Provided  always,  that  the  trustees  Power  for 
my.  if  they  shall  think  fit,  apply  any  part  of  the  annual  ^,^^^J^^  |J^ 
income,  or,  if  that  be  insufficient,  then  any  part  of  the  put  of  the 
capital  of  the  said  trust  premises,  in  payment  of  the  said  capita?  oTthe 
annual  premium  or  other  the  monies  (if  any)  which  may  ^^^^^  ^""^• 
become  payable  for  keeping  on  foot  the  said  policy: 
D.c.P.  30 
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Precedent 
CXXI. 


ON   MAKRIAGE, 
OP  REVERSION- 
ARY INTEREST 
OF  WIFE,  AND 
POLICY  ON 
HU8BAND*8 
LIFE. 

Trustees  not  to 
be  chargeable 
with  a  breach 
of  trust  if  tlie 
policy  be  not 
kept  on  foot. 


Providbd  nevertheless,  that  any  neglect  by  the  tmsteea 
so  to  apply  any  part  of  the  said  annual  income  or  capital, 
or  to  enforce  the  covenants  hereinbefore  contained  od 
the  part  of  the  husband,  shall  not  be  considered  a  breach 
of  trust,  and  that  the  trustees  shall  not  be  in  anywise 
responsible  for  such  neglect,  nor  for  the  said  policj 
becoming  void  by  any  means  whatsoever  (a).  \_Power  to 
apportion  blended  funds  and  settle  questiojis.  Power  to 
appoint  new  trustees  and  additional  indemnitieSy  cfe^ 
mutatis  mutandis^  and  so  far  as  required^  ut  supra^ 
pp.  442 — 445,  adding  after  the  word  "depreciated"  As\ 
words  ''or  any  monies  advanced  to  the  husband  under j 
the  power  in  that  behalf  hereinbefore  contained." 
Declaration  as  to  devolution  of  powers  of  trustees,  stipn, 
p.  432.]    In  witness,  &c. 


Precedent 
CXXII. 


ON   MARRIAGE, 
OF  POLICY. 

Parties. 


Witnesseth. 


CXXII. 

Settlement,  on  Marriage,  of  a  Policy  of  Assubancb  (M 

the  husband's  life  (b). 

This  indenture,  made,  &c.,  between  A.,  of,  4c- 
[intended  husband],  of  the  first  part,  B.,  of,  &c.  [inteniUi] 
ivife],  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  <fec., 
E.,  of,  &c.  [trustees]  (hereinafter  called  the  trustees), 
the  third  part,  witnesseth,  that,  in  consideration  of 
marriage  intended  to  be  shortly  solemnised  between 
said  A.  (hereinafter  called  the  husband),  and  the 
B.  (hereinafter  called    the   wife),   he  the  husband  Ai\ 

(a)  Compare  the  provisionB  in  the  next  Precedent 
(6)  This  Precedent  is  inserted  as  giving  the  form  which  thil 
settlement  of  a  policy  assumes,  when  such  policy  has  been  eflectei 
in  the  husband's  name.  Since,  under  **  The  Policies  of  AssiinnctJ 
Act,  1867,"  assignees  of  a  policy  can  sue  in  their  own  names,  thcttj 
is  now  no  material  advantage  in  having  the  policy  effected  in  thl| 
names  of  trustees.  A  form  of  settlement  of  a  policy  in  the  nanitf' 
of  the  trustees  is  given  in  the  last  Precedent 
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8BITL0B,  with  the  approbation  of  the  wife,  doth  hereby     Prrcedrnt 
assign  unto  the  trustees  all  that  [assignment  of  policy ;         11_  * 
HKpra,  p.  260].     To  hold  the  premises  xjnto  the  trustees  ^^  marhiaoe, 

m  TRUST  for  the  husband,  his  executors  and  adminis-  — ; '— 

trators,  until  the  said  intended  marriage,  and  after  the  ^f  ^^^° 
solemnisation     thereof    upon     the    trusts    hereinafter  Habendum, 
declared  concerning    the   same.     And    it    is    hereby  Trust  for 

.1     .     .-    .V  -J    •    J.      J    J  •  T.    n    J.  1       liusband until 

AOREED,  that,  if  the  said  mtended  marriage  shall  take  marriage; 
place,  the  trustees  shall  hold  the  said  premises,  upon  -.after,  on 
trust  to  obtain  payment  of  and  receive  all  monies  assured  ^^j^i^*" 
by,  or  to  become  payable  under,  the  said  policy,  as  and  Declaration 
when  the  same  shall  become  payable;  And  shall,  with  trusts  of 
the  consent  in  writing  of  the  wife,  during  her  life,  and 
after  her  death  at  the  discretion  of  the  trustees,  invest  the  Trusts  for 
monies  so  to  be  received  in  the  names  [Remainder  of  trusts  J^lfcy^onies; 
M  to  investment  and  varying  investmenty  supra,  pp.  427, 
428],  AND  shall  pay  the  income  of  the  said  monies  and  —for  wife  for 
of  the  investments  for  the  time  being  representing  the    *  ^ ' 
same,  to  the  wife  during  her  life,  but  so  that  during 
her  said  mtended  coverture  such  income  shall  be  and 
remain  her  separate  property  without  power  of  anti- 
cipation, AND  after  her  death  shall  hold  the  said  trust 
fremises  and  the  income  thereof  in  trust  [for  the  issue  —usual  trusts 
|«wJ  children  of  the  marriage ;  hotchpot  clause  and  power  ^J  c^il^en, 
pf  advancement,  tupra,  pp.  428,  429].     And  it  is  hereby  Trust  in 
iioaEBD,  that  if  there  shall   be  no  child  of  the  said  ^t^f^^^'l 

!•  cnildren  for 

intended  marriage,  who  being  a  son  shall  attain  the  age  husband 
twenty-one  years,  or  being  a  daughter  shall  attain  *^8®^^*®^y- 
t  age  or  marry,  then,  subject  and  without  prejudice 
^  the  trusts  hereinbefore  declared,  the  trustees  shall  hold 
the  said  trust  premises  and  the  income  thereof,  or  so 
iQch  thereof  respectively  as  shall  not  have  become 
or  been  applied  under  any  of  the  trusts  or  powers 
srein  contained  or  by  statute  implied  from  and  after  the 
>th  of  the  wife,  and  such  default  or  failure  of  children 
aforesaid,  which  shall  last  happen,  in  trust  for  the 
^hand,  his  executors,   administrators,   and    assigns. 

30—2 
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Prbcbdknt 
CXXII. 


ON  MARUIAOE, 
OP  POLICY. 

Trustees  not  to 
be  chargeable 
with  a  breach 
of  trust  if  the 
policy  be  not 
kept  on  foot. 

Power  for  the 
tnistees  to  sell 
policy ; 


— to  apply 
bonuses  in 
reduction  of 
premium. 


Receipt  clause. 


SETTLEMENTS. 

[Covenant  by  husband  to  keep  on  foot  the  policy  qf  awtir- 
ance^  supra^  p.  465.]    Provided  nevertheless,  that  any 
neglect  by  the  trustees  to  enforce  the  covenant  herein- 
before contained  on  the  part  of  the  husband,  shall  not  be 
considered  a  breach  of  trust,  and  that  the  trustees  shaD 
not  be  in  anywise  responsible  for  such  neglect,  nor  for 
the  said  policy  becoming  void  by  any  means  whatsoever: 
And  also  that  the  trustees  may,  if  they  shall  think  fit, 
upon  the  request  in  writing  of  the  husband  and  the  wife 
during  their  joint  lives,  or  of  the  husband,  after  the 
death  of  the  wife,  sell  the  said  policy  either  by  way  rf 
surrender  to  the  ofiQce  granting  the  same,  or  otherwise, 
and  in  such  case  the  net  proceeds  shall  be  held  upon  the 
trusts,  and  with  and  subject  to  the  powers  and  provisions, 
which  would  have  been  applicable  thereto  if  they  had 
been  monies  assured  by  the  policy  so  sold  (a).    PRonDK& 
ALSO  that  the  trustees  shall,  upon  such  request  in  writing 
as  aforesaid,  permit  any  bonus  or  bonuses  which  shall  be 
declared  in  respect  of  the  said  policy,  to  be  applied  in 
reduction  of  the  annual  premium  (ft).     And  it  is  hereby 
declared  that  the  receipt  in  writing  of  the  trustees  for  any 
monies  paid  to  them  under  the  said  policy  of  assurance  or 
otherwise,  in  pursuance  of  these  presents  or  the  truste 
thereof,  shall  eflfectually  discharge  the  assurance  society, 
or  person  or  persons  paying  the  same  therefrom,  and  from 
being  concerned   to  see  to  the  application   thereof  (f)» 


(a)  Where  a  settlement  does  not  provide  any  fund  available  for 
payment  of  the  premiums,  such  a  power  as  that  in  the  test  is 
advantageous,  as  it  enables  the  trustees  to  make  the  most  of  tlie 
policy,  if  they  are  deprived,  by  the  husband's  incapacity  to  pay,  ^ 
any  means  of  keeping  the  policy  on  foot.  See  Davidson's  Free. 
Con  v.,  3rd  ed.  vol.  iii.  p.  812,  n.  {'p). 

(6)  When  the  rules  of  the  Assurance  Office  allow  bonuses  to  be 
applied  in  this  manner,  the  provision  in  the  text  may  be  insertei 
with  advantage,  unless  sufficient  funds  are  provided  by  the  settk^ 
ment  for  keeping  on  foot  the  policy. 

(f)  As  to  the  insertion  of  this  clause,  .see  p.  213,  n.  (a) ;  and  as  » 
giving  notice  of  the  assignment,  see  [>.  213,  n.  (c). 
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[Power  to  appoint  new  tntstees,  and  additional  indemnities     Preckdent 

CXXII 

to  Jar  as  required^  ut  supra,  pp.  442 — 445.     Declaration  * 

as  to  devolution  of  tnistees'  powers,  supra,  p.  432.1     In  ^^  mabiuaoe, 

.  OP   POLICY. 

WITSBSS,  &C.  


CXXIII. 

Settlement  on  Marriage,  of  Wife's  Stock  for  herself    Pkecedent 
and  Husband,  tnthont  Provision  foi*  Children.  CXXIII. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c.  ''^r^K'^^* 

[intended  husband],  of  the  first  part,  B.,  of,  &c.  [intended  ^'^^^»  ^^™" 

•n/'e],  of  the  second  part,  an^  C,  of,  &c.,  D.,  of,  &c.,  and  forchildrkn. 

E.,  of,  &c.  [trustees]  (hereinafter  called  the  trustees),  Parties. 

of  the  third  part,  witnesseth,  &c.  [declaration  of  trust  Witnesseth. 

for  the  wife  till  maiTiage ;  trusts  as  to  investment ;  trusts  Declaration  of 

r        •  •      -      ^1       •   •    ^   7-  1   J*      ^1  i'       1-r      trust  after  the 

Joncife  Jor  the  joint  lives,  and  for  the  survivor  Jor  life,  death  of 
ut  supra,  pp.  427,  4281.     And  after  the  death  of  such  husband  and 

^     '   -^^  -'        .  .  wife,  in  favoiir 

sorvivor  shall  hold  the  said  premises,  and  the  income  of  the  wife, 
thereof,  in  trust  for  such  persons  and  purposes,  and  in 
such  manner  as  the  wife  shall,  when  discovert  by  deed, 
or  whether  covert  or  discovert  by  will  or  codicil,  appoint, 
AND  IN  DEFAULT  of  and  subjcct  to  any  such  appointment, 
rpoN  the  TRUSTS  FOLLOWING  (that  is  to  say),  if  the  wife 
shall  survive  the  husband,  then  in  trust  for  the  wife  as 
her  separate  property,  but  so  that  during  her  said  intended 
coverture  such  contingent  reversionary  interest  shall  be 
and  remain  her  separate  property  without  power  of  anti- 
cipation ;  but  if  the  husband  shall  survive  the  wife,  then  in 
iBcsT  for  such  persons  or  person  as,  under  the  statutes 
for  the  distribution  of  the  effects  of  intestates,  would  have 
become  entitled  thereto  at  the  death  of  the  wife,  if  the 
hosband  were  then  dead,  and  she  had  died  possessed 
thereof  intestate  (a),  such  persons,  if  more  than  one,  to 

(a)  The  words  "  without  having  been  married,  and  with- 
out having  had  any  issue  "  (see  supra,  p.  431)  are  omitted,  the 
lAtentiou  being  not  to  exchide  children  should  tliere  be  any. 
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Precedent    take  as  tenants  in  common,  in  the  shares  in  which  they  I 

'      would    have    been  entitled    under  the  same   statates. 

ON  MARKiAOE,  [Po2vei'  to  appotfit  new  trustees,  and  additional  ind^mnitiis 

OF  WIPE  S  -^-^  ' 

STOCK,  WITH-    SO  far  as  needed,  nt  supi-a,  pp.  442 — 445.     Declaratim  ' 
forchildken!  ^  ^^  devolution  of  powers  of  tmstees,  supra,  p.  432.]   Ik 

WITNESS,  &c. 


Precedent 
CXXIV. 


ON  MARRIAGE, 

OF  SUM  TO  BE 

PAID   BY 

husband,  and 

wife's 

property, 

ISSUE  OF 
MARRIAGE  NOT 
BEING  CON- 
TEMPLATED. 

l^arties. 
Witnesseth. 


CoTenant  by 
husband  to  pay 
a  gross  sum. 


Trust  for 
inTestment. 


CXXIV. 

Settlement,  on  Marriage,  of  a  sum  of  Monet 
COVENANTED  to  he  paid  hy,  the  Husband,  and  of  a 
Sum  of  Stock,  some  Furniture,  and  a  Share  of 
Farming  Stock,  belonging  to  the  Wife,  Issue  of  the 
Marriage  not  being  contemplated. 

This  indenture,  made,  itc,  between  A.,  of,  ike. 
[intended  husband],  of  the  first  part,  B.,  of,  &c.  [intended 
wife],  widow,  of  the  second  part,  and  C,  of,  &c.,  D.,  of, 
&c.,  and  E.,  of,  &c.  [trustees]  (heremafter  called  the 
trustees),  of  the  third  part,  witnesseth,  that  in  con- 
sideration of  a  marriage  intended  to  be  solemnised 
between  the  said  A.  (hereinafter  called  the  husband), 
and  the  said  B.  (hereinafter  called  the  wife),  and  in  pur- 
suance of  an  agreement  entered  into  on  the  treaty  for  the 
same,  he  the  husband  doth  hereby,  with  the  approbatioB 
of  the  wife,  covenant  with  the  trustees,  that  if  the  said 
intended  marriage  shall  be  solemnised,  he  the  husband, 
his  heirs,  executors,  or  administrators,  will,  within  six 
calendar  months  after  the  solemnisation  thereof,  pay  to 

the  trustees,  the  sum  of  £ ,  with  interest  for  the 

same,  at  the  rate  of  M —  per  cent,  per  annum  from  the 
solemnisation  of  the  said  intended  mamage  (a).  And  it 
IS   HEREBY    agreed,  that  the  trustees   shall,  with  the 

(a)  It  was  decided  in  Ex  parte  Bishop,  L.  R.  8  Ch.  718,  that  such 
a  covenant  by  a  husband,  who  is  a  trader,  does  not  come  within  the 
meaning  of  the  9l8t  section  of  "  The  Bankruptcy  Act,  1869,"  as  *** 
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consent  of  the  husband  and  wife,  during  their  joint  lives,  Pkecrdent 

and  of  the  survivor  of  them  during  his  or  her  life,  and  ^™'- 

after  the  death  of  such  survivor  at  the  discretion  of  the  ®^  marriage, 

trusteee,  invest  the  said  sum  of  £ ,  in  their  names  paid  by 

[remainder  of  trusts  as  to  investment^  supra,  pp.  427,  428],  ^^'^"andj  and 

iND,  during  the  joint  lives  of  the  husband  and  the  wife,  proprrtt, 

SHALL  pay  the  income  of  one  equal  moiety  of  the  said  mauriaoe  not 

sum  of  £ ,  and  of  the  investments  for  the  time  being  ^^-^^^  con- 

representing  the  same,  to  the  husband,  and  his  assigns,* 


AND  the  income  of  the  other  equal  moiety  of  the  same  A°^  ^  Pjy 

^  *'  mcome  of  one- 

premises  to  the  wife  for  her  separate  use,  without  power  half  to  the 
of  anticipation,  and,  after  the  death  of  either  of  them,  the  ^^^*^^- 

1,1  t  .1         •*  ji  '-111  •  Income  of  the 

nnsband  and  the  wife,  shall  hold  the  said  trust  premises  other  half  to 
and  the  income  thereof,  upon  the  trusts  following,  that  is  ^*^®  ^^J  ^®' 

^  separate  use, 

to  say,  IF  the  wife  shall  die  in  the  lifetime  of  the  husband,  jf  ^jj^  ^^ 
IN  TBUST  for  the  husband,  his  executors,  administrators,  ^w*.  the  whole 
and  assigns  ;  but  if  the  husband  shall  die  in  the  lifetime  for  the 
of  the  wife,  m  trust,  during  the  life  of  the  wife,  to  pay  ^^^^^^^d- 
the  said   income  to  her,  but  so  that  during  her  said  diefiiit^thr 
intended  coverture  such  reversionary  life  interest  shall  wh^e  inline 
be  and  remain  her  separate  property  without  power  of  the  wfte  for 
anticipation  ;  and  from  and  after  her  death,  in  trust  for  ^^®!^*"^  *t^  . 

*  '  '  capital  to  be  ID 

8Qch  persons  for  such  purposes  and  in  such  manner  as  the  trust  for  the 
husband  shall,  by  deed  or  will  or  codicil,  appoint ;  and  appointed. 
IN  default  of  and  subject  to  any  such  appointment,  in  And  in  default 
trust  for  such  persons  or  person  as,  under  the  statutes  ment'^or^k 

eorenant  or  contract  for  settlement  of  money  or  property  wherein  the  °®^* 
husband  had  not,  at  the  date  of  hie  marriage,  any  estate  or  interest,^' 
ttd  therefore  was  not,  under  that  section  and  sect  125,  rendered 
▼Old  as  against  the  husband's  trustees  on  his  bankruptcy  or 
liquidation  under  that  Act.  This  decision  appears  to  be  no  less 
applicable  to  the  corresponding  sect.  (47)  of  the  Bankruptcy  Act, 
1883,  which,  however,  is  not  confined  to  traders.  Under  sect  30, 
A  discharge  in  bankruptcy  appears  to  release  the  husband  himself 
fmn  farther  liability  under  such  a  covenant.  See  sect.  48  as  to 
avoiding  payments  within  three  months  before  bankruptcy. 

If  payment  within  the  appointed  time  is  not  intended  to  be 
enforced,  the  trustees  must  be  protected  from  liability  by  such  a 
proviso  aa  that  at  p.  476,  infra. 
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Precedknt     for  the  diBtribution  of  the  effects  of  intestates,  would  ha^ 

'      become  entitled  thereto,  at  the  death  of  the  husband,  lui 

ox  MARRiAOK,  h^  ^{q^  possesscd  thereof  intestate,  and  without  having 

PAID  BY      been  married  to  the  wife,  such  persons,  if  more  than  ODe^ 

'*"''*«^r3'/^'*  to  take  as  tenants  in  common,  in  the  shares  in  which 

PKopEiiTY,     they  would  have  been  entitled  under  the  same  statutes. 

MAWiiAOK  NOT  ^^^  T^^s  INDENTURE  ALSO  ^VITNES8ETH,  that,  in  cousidera* 

BEING  CON-     tion  of  the  said  intended  marriage,  and  in  pursuanee 

TBMPLATKD*  vj    '  ± 

—^ '-^  of  an  agreement  entered   into  on   the  treaty  for  th« 

second^!  '  same,  SHE  the  wife,  as  settlor,  with  the  approbation  of 
Assignment  by  the  husband  (a),  doth  hereby  assign  unto  the  trustees 
the  wife ;  FiRST,  all  that  Bum  of  Two  and  three  quarters  per  cent 
--^^sunio  Consolidated  Stock  now  standing  in  the  name  of,  and 
—furniture  in  belonging  to  the  said  wife  :  Secondly,  all  the  furniture, 
a  house.  plate,  and  plated  articles,  ornaments,  china,  linen,  glass, 

.     books,  pictures,  and  household  effects,  which  now  are  in 
or  about  the  house  in  which  she,  the  wife,  is  now  residing 

at (all  which  last-mentioned  premises  are  hereinafter 

Of  a  share  of  referred  to  as  **  furniture  and  household  effects  ") :  Awi 
fanning  stock.  jjjiRDLY,  all  the  share,  estate,  and  interest  of  her,  the 

wife,  of  and  in  the  horses,  cattle,  sheep,  pigs,  hamess« 
carriages,  carts,  implements  of  husbandry,  com,  hay, 
and  live  and  dead  farming  stock  of  every  kind,  now  used 

or  employed  in  or  upon  the  fann  at aforesaid,  now 

in  the  occupation  of  the  wife,  or  of  the  tinistees  of  the 
will  of  J.  D.,  her  late  husband  (all  which  last-mentioned 
premises  are  hereinafter  referred  to  as  **  farming  stock''), 
Hahendum.       TO  HOLD  the  said  Consolidated  Stock,  furniture  and  house- 
hold effects,  and  farming  stock   unto  the  trustees,  ni 
In  trust  for       TRUST  for  the  wife,  her  executors   and  administrators, 
the  wife  until    Qntji  the  said  intended  marriage,  and  after  the  solemniBa- 

the  marriage.  *^  ' 

Trusts  to  seU  *^^"  thereof,  UPON  TRUST  that  they  the  trustees  shall  either 
the  stock  on  permit  the  said  Consolidated  Stock,  or  any  part  thereof, 
the  wife;  to  remain  unaltered,  or   shall,   upon   the   direction  in 

writing  of  the   wife(i')    during  her  life,  and  after  her 

(a)  See  supra,  p.  463,  n.  (6). 

(6)  In  this  case  it  is  agreed  that  the  lady  retains  the  ab^lnte 
control  of  her  own  property.     Notice  that  the  stock  is  the  wife*i 
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death,  at  the  discretion  of  the  trustees  sell  the  same  or    Puecbdent 

CXXIV 

any  part  thereof :  and  shall,  during  the  life  of  the  wife,         * 

permit  the  whole  or  any  part  of  the  said  furniture  and  o^  marriaob, 

J  ,1-i^i^ii  1  .  -11. 1  .-  OF  8UM  TO  BE 

household  effects  to  be  used  and  enjoyed  by  the  wife,  or      paiu  bt 
sbaU,  upon  the  direction  in  writing  of  the  wife,  sell  the  ^^^^^^^^^^ 
same  or  any  part  thereof,  in  such  manner  as  the  wife     property, 
shall  in  writing  direct ;   and  if  any  part  of  the  said  haumagr  not 
premises  shall,  at  the  death  of  the  wife,  remain  unsold,     ""'^'^  con- 

TPMPLATED 

shall  forthwith  sell  the  same  in  such  manner  as  the 


trustees  shall   think  fit;   and  shall,  as  soon  as  con-  hertoiLT\he 
leniently  may  be  after  the  solemnisation  of  the  said  furniture 

•^  '^  ,  duniig  her 

intended  marriage,  sell,  call  in,  and  convert  into  money  life ; 

the  said  share,  estate,  and  interest  hereinbefore  expressed  —or  to  sell  on 

*ii         1  .         j'li  'i*         •  i^i  her  direction; 

to  be  hereby  assigned  m  the  said  farmmg  stock  ;  and  __      „  ^^^ 
shall,  upon  the  direction  in  writing  of  the  wife,  during  her  death,  the 
her  life,  and,  after  her  death,  at  the  discretion  of  the  '^^^^^P*^'^* 
trustees,  invest  the  monies  produced  by  the  sale,  calling  farming  stock, 
in  and  conversion  into  money  of  the  said  Consolidated  Trust  for 
Stock,  furniture  and  household  eflfects,  and  share  of  farm-  ^"^^  "^®°  * 
ing  stock,  or  any  of  them,  or  any  part  or  parts  thereof 
respectively,  in  the  names,  or  under  the  legal  control  of 
the  trustees,  in  or  upon  any  of  the  stocks,  funds,  or 
aeeurities  hereinbefore  authorised  for  the  investment  of 

the  said  sum  of  dt (a) ;  and  may  from  time  to  time, 

upon  such  direction  or  at  such  discretion  as  aforesaid, 
vary  such  investments  for  others  of  any  kind  hereby 
authorised;  and  shall  pay  the  income,  «tc.  [trusts  for  Income  to  wife 
«ifi  and  husband  successively  during  their  lives,  supra^  lives  and  to 
p.  428 J.  And  after  the  death  of  the  wife  and  the  husband  *^®  survivor, 
shall  hold  the  same  Consolidated  Stock  and  monies,  and 
the  investments  for  the  time  being  representing  the  same 
respectively,  and  the  income  thereof,  in  trust  for  all  the  Ti-ust  for  the 
children  or  any  the  child  of  the  wife,  now  living  or  here-  equally. 

eepaiate  property,  and  may  now  be  entered  as  such  in  the  bank  books 
under  sect  7  of   "The    Married  Women's  Property  Act,    1882," 
App.  XI I ^  infrtu 
(a]  The  sum  covenanted  to  be  paid  by  the  husband. 
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P&KCKDF.NT    after  to  be  born,  who  being  sons  or  a  son  shall  attain  the 

*      age  of  twenty-one  years,  or  being  daughters  or  a  daughter 

ON  MARRiAOR,  fihall  attain  that  age  or  marry  under  that  ace,  and  if 

OF  SUM  TO  BK  . .  •  i        t  ,     x     r      t  , 

PAID  BY  more  than  one  m  equal  shares  (a)  [cuivaticement  clauu, 
"^^wifk'h^^  aupra,  p.  429;  trust  on  failure  of  children  entitled  under  thi 

PROPERTY,  preceding  trust  for  the  wife,  supra,  pp.  480,431,  except  thai 
MARMAOK  NOT  f^"^  "  chlld  of  tho  sald  intended  marriage,"  "  child  of  the 

BEING  CON-    wife,*'  must  be  substituted,  and  that  "  default  or  "  inmt  be 

TEMPLATED.  .  ,t        t^  i    •!     •      i  i  i  ii     i 

omitted] :  Provided  always,  and  it  is  hereby  agreed  that, 

apportion  ^^  "1  the  execution  of  any  of  the  trusts  or  powers  herec^- 
biended  funds.  {^  shall  become  necessary  to  divide  or  apportion  betweoi 
two  or  more  persons,  the  several  funds,  the  trusts  whereol 
are  hereinbefore  declared,  and  all  or  any  of  the  monies^ 
stocks,  funds,  shares,  or  securities  for  the  time  h&i^ 
representing  the  same,  shall  be  so  blended  together  thai 
the  original  funds  from  which  the  same  shall  respective^ 
have  proceeded  cannot  be  distinguished,  the  trustees  maj 
divide  or  apportion  the  said  monies,  stocks,  funds,  sharesi, 
and  securities  between  or  among  the  several  persons 
entitled  thereto  in  such  maimer  as  to  them  shall  earn 
just,  and  such  division  or  apportionment  shall  be  as  con- 
clusively binding  on  all  persons  interested  in  the  premi 
as  if  it  had  been  made  by  a  court  of  competent  jurisdiC" 
tion,  And  the  trustees  may  decide  [remainder  of  power  Hi 
settle  questions  and  deal  with  the  premises  as  absohiU 
Power  to  owners,  supra,  p.  442 :  power  to  appoint  new  trustees,  ani 

appoint  new  additional  indemnities,  so  far  as  appropriate,  ut  suprtk^ 
pp.  442 — 445,  adding  after  "  breach  of  trust "  the  wordtf 
''and  the  trustees  shall  not  be  answerable  for  loss, 
destruction,  waste,  or  damage  of  or  to  the  said  furniture 

{a)  The  children  here  intended  to  be  provided  for  are  infant 
children  of  a  previous  marriage  ;  but  the  words  are  sufficiently 
extensive  to  include  children  of  the  contemplated  marriage.  If  tnf 
of  the  children  of  the  previous  marriage  are  adult,  the  trust  woDldtei 
for  children  who  being  sons  or  a  son  have  attained  or  shall  attain 
twenty-one,  or  being  a  daughter  or  daughters  have  attained  or  shall  ^ 
attain  that  age  or  have  married  or  shall  marry  under  that  age,  and 
the  trust  on  failure  of  children  would  of  course  be  omitted. 
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and  household  effects,  and  farming  stock,  or  any  part  or  Precedkxt 

parts  thereof  respectively ;  "  Declaration  as  to  devolution         . 

ofpoicer  of  trustees,  supra,  p.  482].     In  witness,  &c.  °^'  m^riaor. 


cxxv. 

Settlement  on  Mabbla.ge  of  a  sum  raiseable  for  Wife     rKECJiDKNT 

cxxy 

under  the   trusts   of  a  Portions    Term,   and  a  sum         * 

secured  by  the  Covenant  of  the  Husband's  Father.  *^^  marmaqb, 

^  *^  opwipb'b 

ams  INDENTURE,  made,  &c.,  between  A.  B.,  of,   ^bumto m^ 
Ac.  [intended  husband],  of  the  first  part,  C.  D.,  of,  &c.     ^^"^^Jl^^ 
{intended  wife],  of  the  second  part,  E.  B.,  of,  &c.  [husband's       fathek. 
father],  of  the  third  part,  and  E.  F.,  of,  &c.,  G.  H.,  of,  parties. 
Ifec.,  and  I.  K.,  of,  &c.  [trustees]  (hereinafter  called  the 
Mstees),   of  the  fourth  part.    Whereas,  by  virtue  of  Recital  that 

an  indenture  dated  the day  of ,  and  expressed  entitie/to 

to  be  made  between  [parties]  (being  a  settlement  made  share  of  a  sum 
h  consideration  of  the  man-iage  afterwards  solemnised  raiseable  under 

fctween  the   said  and  ),  the   said   C.  D.  is  ^^^J^^^^* 

^Iieolutely  entitled  to  the  sum  of  £ ,  being  one  equal 

borth  part  of  M ,  raiseable  for  portions  of  younger 

ddldren  of  the  said  marriage,  under  the  trusts  of  a  term 

of years,  by  the  same  indenture  limited  in  estates 

pituate  in  the  county  of ;  And  whereas  a  marriage  —of  intended 

h  intended  to  be  solemnised  between   the  said  A.  B.  ™*''"''^®' 
0iereinafter  called  the  husband),  and  the   said   C.  D. 
(hereinafter  called  the  wife) ;  and  whereas  on  the  treaty  — of a^ement 
lor  the  said  intended  marriage,  it  was  agreed  that  the  wife  *^  ^^^«^'^ 

sboold  assign  the  said  sum  of  £ (a)  and  the  interest 

for  the  same  in  manner  hereinafter  appearing;    and 
VBEEEAS  on  the  treaty  for  the  said  intended  marriage  — ofagrecment 
H  was  agreed  that  the  said  E.  B.  should  enter  into  the  tSrhiTbTdV^ 
aovenants  hereinafter  entered  into  by  him.     Now  this  fattier. 
nn>EKTURE  WITNESSETH,  that  in  pursuance  of  the  said  Witnesseth. 
igreement  in  this  behalf,  and  in  consideration  of  the  said 

(a)  The  sum  to  which  the  intended  wife  is  entitled. 


s 


476 


SETTLEMENTS. 


PRKCKDKNT 

cxxv. 


intended  marriage,  the  wife,  as  sbttlor,  with  the  ap] 
bation  of  the  husband  (a),  doth  hereby  assign  unto 

trustees,  all  that  the  principal  sum  of  £ to  whi( 

the  wife  is  entitled  as  aforesaid,  being  one  equal  foi 

part  of  the  said  sum  of  £ ,  raiseable  under  the 

term  of  years  and  all  interest  due  and  to  become  due 
the  same,  to  hold  the  said  premises  unto*  the  trustees, 
TRUST  for  the  wife,  her  executors  and  administrators,  unl 
the  said  intended  marriage,  and  after  the  solemnisatic 
thereof,  upon  the  trusts  hereinafter  declared  coneemi 
the  same(fc).  And  this  indenture  also  witnessi 
that,  in  pursuance  of  the  said  agreement  in  this  behi 
and  in  consideration  of  the  said  intended  marriage, 
said  E.  B.  doth  hereby  covenant  with  the  trustees, 
he  the  said  E.  13.,  his  heirs,  executors,  or  administratoi 
will,  within  six  calendar  months  from  the  solemnisati( 
of  the  said  intended  marriage,  pay  to  the  trustees,  th< 

executors  or   administrators,  the   sum  of  £ ,  wii 

interest  thereon,  at  the  rate  of  £ —  per  cent,  per  anni 
from  the  day  of  such  solemnisation,  without  deductic 

AND  if  the  said  sum  of  £ shall  not  be  paid  within 

six  calendar  months  aforesaid,  will  pay  to  the  trust 
— aud  iiiUrest.  their  exocutors  or  administrators,  interest  for  the 

sum  of  £ ,  or  for  so  much  thereof  as  shall  for 

time  being  remain  unpaid,  at  the  rate  aforesaid,  by  eqi 
half-yearly  payments,  and  will  make  the  first  such 
ment  at  the  end  of  six  calendar  months  from 
solemnisation  of  the  said  intended  marriage :  Promdj 
ALWAYS,  and  it  is  hereby  declared,  that  the  trustees  sh^ 
not  compel  payment  of  the  said  sum  of  £ ,  or 


ON   MARUIAGE, 

OF   WIFK\s 

PORTION,  AND 

KIM  TO  UK 

I'AID   HY 

HrSBAND*S 

FATHER. 

Assignment  of 
sum  of  money. 

Habendum. 

Trust  for  wife 
till  maniiit^c ; 

— cfter,  on 
trusts  after- 
declared. 

Witnesseth, 
secondly. 

Coyonant  by 
husband*!! 
father ; 

— to  pay  to  the 
trustees  within 
six  months 
after  the 
marriage  a  sum 
of  money, 


TrusU^es  not 
be  bound  to 
enforce  pay- 
ment. 


(a)  See  supray  p.  463,  ii.  (6). 

(ft)  Such  an  alignment  is  genei-ally,  and  should,  as  a  rule,  be 
by  a  separate  instrument,  in  order  to  avoid  rendering  the  aettl* 
part  of  the  title  to  the  estates  charged  with  the  portions.     When 
arrangement  is  adopted  the  trusts  are  declared  by  the  a83i( 
by  reference  to  the  settlement  (see  Precedent  CXV.,  supra^  p. 
and  the  assignment  is  recited  in  the  settlement,  which  in 
respects  would  be  the  same  as  that  of  which  a  Precedent  is  here  gii 
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port  thereof,  daring  the  joint  lives  or  life  of  the  husband     Prkckdknt 

PXXV 

ftnd  the  wife,  or  the  survivor  of  them,  without  their,  his,         * 

^  her  consent  in  writing,  and  shall  not  be  answerable  for  o^  marriage, 

OP   WIFI'  S 

any  loss  occasioned  by  delay  or  omission  to  compel  such   portion,  and 
payment,  whether  during  such  lives  or  life,  or  after-      ®^**  ^^  "* 
vsffds  (a) ;    And   it  is  hereby  agreed,   that  after  the     husband's 

Balemnisation  of  the  said  intended  marriage,  the  trustees  _^^_'\^_' . 

ihall  either  permit  the  said  sum  of  £ [the  sum  raise-  £^t*after°the 

Me  under  the  trusts  of  the  term],  to  remain  on  the  present  marriage ; 
iecnrity  for  the  same,  or  shall,  at  the  request  of  the 
husband  and  the  wife  during  their  joint  lives,  or  of  the 
[ttffvivor  of  them,  during  his  or  her  life,  and  after  the 
I  death  of  such  survivor,  at  the  discretion  of  the  trustees, 
jeall  in  the  same,  and  shall,  at  such  request  or  discretion 

;  (•)  If  it  be  not  intended  that  the  money  shall  be  paid  according 
I  to  the  strict  letter  of  the  covenant,  a  proviso  of  this  nature  should 
i\tt  inserted  to  protect  the  trustees  from'  the  liability  they  would 
I  othenriBe  incur  by  abstaining  from  i*equiring  payment  at  the  time 
isppointed.      See  Dav.  Prec.  Conv.,  vol.  iii.  3rd  ed.  p.  802,  n.  {k). 

i  The  covemint  might  be,  "  that  if  the  said  intended  marriage 

tbsAl  take  place,  he  the  said  E.  B.,  his  heirs,  executors, 

i  or  administrators,  will  at  such  time  or  times  during  his 

I  Kfe  as  he  shall  think  fit,  or  within  six  calendar  months 

I  after  his  death,  pay  to  the  trustees  the  sum  of  £ , 

I  and  in  the  meantime  and  until  the  whole  of  the  same 
ftom  shall  have  been  so  paid  will  pay,  &c."     And  in  that 

Lcwe  the  proviso  would  be  unnecessary.    The  same  form,  with  a 

;  niuble  modification  as  to  the  interest,  may  be  adopted,  where  the 

i  covenantor  contemplates  payment  after  his  death,  and  does  not 

;  undertake  to  pay  interest  in  his  lifetime.     In  that  case  succession 

dnty  will  be  payable  on  the  sum  secured  when  it  falls  in  by  the 

death  of  the  covenantor.     See  Re  MickUthwaite,  11  Exch.  452  ;  Lord 

AdwicaU  V.  Robert^  Trustees,  20  Scotch  Sess.  Cas.  2nd  Ser.  449.     But 

it  woold  seem  to  be  otherwise  where  interest,  or  an  annuity  in  lieu 

of  interest,  is  payable  on  the  sum  secured  until  it  falls  in  (see  Hanson 

:  on  the  Estate  Probate,  Legacy  and  Succession  Duty  Acts,  4th  ed. 

p.  545) ;  and  in  AU.-Gen,  v.  Mante/Eore, 21  Q.  B.  D.  461,  this  distinction 

i  appears  to  have  been  lost  sight  of.    As  to  the  incidence  of  the  estate 

iuty  in  respect  of  the  amount  owing  on  the  covenant,  see  Re  Graijy 

{\m\  1  Ch.  620. 
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ON  XARRIAOE, 
OP  MriFE*K 

POUTIOX,  AND 

8UM  TO  BK 

PAID  BY 

husband's 

FATHKU. 


— Oil  request 
to  vaiy 
iiiTestnients. 

Trust  to  pay 
an  anuual  sum 
to  wife  during 
joint  lives. 


Residue  of 
income  to  the 
husband 
during  the 
joint  liTes. 

The  whole  to 
the  survivor. 


as  aforesaid,  invest  the  same  and  also  the  said  sum  of 

£ [the  sum  secured  by  covenant],  as  and  when  ttej 

same  shall  be  respectively  received  in  the  names,  or 
under  the  legal  control  of  them,  &c.  [remainder  of  truiU 
as  to  investment  and  varying  investment,  supra,  pp.  427, 
428,  substituting  the  tvords  "  at  such  request,"  for  "vnSi 
such  consent "],  and  shall,  during  the  joint  lives  of  tha 
husband  and  the  wife,  out  of  the  income  of  the  said  sums, 
and  of  the  investments  for  the  time  being  representiog 
the  same  respectively,  pay  to  the  wife  for  her  separate 

use,  the  yearly  sum  of  £ ,  to  be  payable  (a)  by  equal 

quarterly  payments  on  the day  of ,  the daj 

of ,  the day  of ,  and  the day  of  — ^ 

in  every  year,  and  shall  make  the  first  such  payment  aa| 
such  of  the  aforesaid  days  as  shall  happen  next  after  thd 
solemnisation  of  the  said  intended  marriage,  and  the 
wife  shall  not  have  power  to  deprive  herself  of  the  said 

yearly  sum  of  £ in  anticipation  ;  and  shall  pay  the 

residue  of  the  said  income  to  the  husband  during  the 
joint  lives  of  the  husband  and  the  wife,  and  after  the  deaA 
of  either  of  them,  shall  pay  the  whole  of  the  said  income 
to  the  survivor  of  them  during  his  or  her  life,  but  so 
that  as  regards  the  wife  such  contingent  reversionaiy 
interest  shall  during  her  said  intended  coverture  be  and 
remain  her  separate  property,  without  power  of  anticipa- 
tion [declaration  of  trust,  after  the  death  of  the  husband 
and  wife,  for  the  issue  of  the  intended  marriage,  as  they  or 
the  survivor  shall  appoint ;  in  defaidt  of  appointment,  in 
trust  for  children  equally,  with  hotchpot  and  advancement 
clauses,  ut  supra,  pp.  428,  429  ;  in  default  of  children  for 
the  husband  absolutely,  ut  supra,  p.  467  (b) ;    Power  to 


(o)  Afl  under  the  2nd  section  of  "  The  Apportionment  Act,  1870* 
(33  &  34  Vict.  c.  35),  all  annuities  are  to  be  considered  as  accraii^ 
from  day  to  day,  and  to  be  apportionabie  in  respect  of  time  accord- 
ingly, the  provision  to  the  same  effect,  inserted  here  in  earlier 
editions,  bas  been  omitted  since  the  passing  of  that  Act. 

(6)  In  the  more  usual  case  of  the  property  settled  by  the  wife  being, 
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appoint  new  tntsteeSy  and  additional  indemnities,  so  far  Precbdbnt 

«  required,  ut  supra,  pp.  442 — 445.     Declaration  as  to         * 

devolution  of  powers  of  trustees,  p.  482.     In  witness,  (fee.  o^r  m.uibiaoe, 


CXXVI. 

Sbttlbmbnt,  on  Marriage,  of  Stock,  the  younger  children     Precedent 

of  the  marriage  taking  in  exclusion  of  an  eldest  son         * 

entitled  to  settled  real  estate,   tvith   Covenant   by   the  o^  marriage, 
father  of  the  intended  husband  to  pay  an  Annuity.  the  younger 

CHILDREN 

IfllS  INDENTUEE,   made,  (fee,  between  A.  B.,  of,  ex^cudmon^op 
4c.  [intended  husband],  of  the  first  part,  C.  D.,  of,  <&c.     '"''^^'^ 

[intended  wife'],  of  the  second  part,  E.  D.,  of,  <&c.  [father  — r~' 

ef  intended  wife],  of  the  third  part,  F.  B.,  of,  (fee.  [father 

€f  intended  husband],  of  the  fourth  part,  and  G.  H.,  of, 

Ac.,  I.  E.,  of,  &c.,  and  L.  M.,  of,  (fee.  [trustees]  (hereinafter 

eaDed  the  trustees),  of  the  fifth  part,  witnesseth,  that,  Witnesseth 

in  consideration  of  a  marriage  intended  to  be  solemnised 

between  the  said  A.  B.  (hereinafter  called  the  husband), 

md  C.  D.  (hereinafter  called  the  wife),  it  is  hereby  Declaration  of 

iiOREED  that  the  trustees  shall  hold  the  sum  of  £ ,  t^'^t^'f  «*o«^- 

Two  and  three  quarters  per  Cent.  Consolidated  Stock, 

lately  transferred  by  the  said  E.  D.,  with  the  assent  of 

the  husband  and  the  wife,  into  the  names  of  the  trustees, 

iOi  tbust  for  the  said  E.  D.,  his  executors  and  adminis-  in  trust  for 

Itrators,  until  the  said  intended  marriage,  and  after  the  ^tii\b?^^^ 

Bolemnisation  thereof  shall  either  permit  the  said  Stock  marriage. 

or  any  part  thereof  to  remain  unaltered,  or  shall,  with  the 

i  consent  in  writing  of  the  husband  and  the  wife,  during 

ibeir  joint  lives,  and  of  the  surviyor  of  them  during  his 

or  her  life,  and  after  the  death  of  such  survivor,  at  the 

discretion  of  the  trustees,  sell  the  same  or  any  part 

thereof,  and  invest  the  monies  produced  thereby  in  their 

in  ddaolt  of  children,  secured  to  herself  or  her  next  of  kin,  the 
Qltimate  trusts  will  be  in  the  form  given  at  pp.  430—432. 


480 


Frkcedent 
CXXVI. 

OK   MARBIAGEi 

OF  STOCK, 

THE  YOUNOEB 

CHILDREN 

TAXING  IN 

EXCLUSION  OP 

AN  ELDEST 

BON. 

Trusts  as  to 
iiiTestment 
and  varying 
iiiTestment. 

Trusts  of 
income  for 
husband 
for  life ; 

— for  survivor 
for  life. 

Trusts  for 
issue,  exclusive 
of  eldest  son 
and  his  issue, 
as  the  husband 
and  wife  shall 
appoint  (d). 

— in  default, 
as  the  survivor 
shall  appoint ; 

— in  default 
for  younger 
children  of  the 
marriage ; 


— and  in 
default  of 
such,  for 
eldest  son. 
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names,  or  under  their   legal  control  in  [remaindrr  of 
trusts  as  to  investment  and  varying  investment,  supm, 
pp.  427,  428] ;  And  sH.iLL  pay  the  income  of  the  ssA 
Stock,  and  of  the  investments  for  the  time  being  repre- 
senting the  same,  to  the  husband  during  the  joint  livdB 
of  himself  and  the  wife,  and  after  the  death  of  either  of 
them  the  husband  and  the  wife  to  the  survivor  of  thenit 
during  his  or  her  life,  but  so  that  as  regards  the  wits 
such  contingent  reversionary  interest  shall  during  her 
said  intended   coverture   be   and  remain  her  separate 
property  without  power  of  anticipation;  and  after  the 
death  of  such  survivor  shall  hold  the  said  Stock  anl: 
investments,  and  the  income  thereof,  in  trust  for  all  or 
any  of  the  issue  of  the  said  intended  marriage,  other 
than  an  eldest  or  only  son  for  the  time  being  entitled  te 
the  first  estate  in  tail  male,  under  the  limitations  of  as* 
indenture,  dated,  &c.,  and  expressed  to  be  made  between 
[parties],  and  the  issue  of  such  eldest  or  only  son,  at! 
such  manner  in  every  respect  as  the  husband  and  wiW 
shall  by  deed  or  writing  jointly  appoint ;  And  in  defanH 
of  and  subject  to  any  such  appointment,  as  the  survivor 
of  the  husband  and  the  wife  shall  by  deed,  or  will,  or 
codicil,  appoint;  And  in  default  of  and  subject  to  any 
such  appointment,  in  trust  for  all  the  children  or  any 
the  child  of  the  said  intended  marriage  (other  thaa 
an  eldest  or  only  son,  and  any  other  son  or  sons  who^ 
before    attaining  the    age  of   twenty-one    years   shall 
become  entitled  to  the  first  estate  in  tail  male  under  tht 
limitations  aforesaid),  who  being  sons  or  a  son  shal 
attain  the  age  of  twenty-one  years,  or  being  daughtas 
or  a  daughter  shall  attain  that  age  or  marry,  and  3 
more  than  one,  in  equal  shares.     And.  if  there  shaD 

(tt)  It  ig  not  unusual,  and  is  perhaps  more  convenient,  to  exdiA 
the  eldest  son  only  from  the  trust  in  default  of  appointment,  ihm 
leaving  it  within  the  discretion  of  the  husband  and  wife  to  make  a 
appointment  in  his  favour  if  they  please.  As  to  the  form  of  the 
trust  in  other  respects,  see  p.  428,  mpray  n.  (c). 
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be  DO  child,  other  than  as  aforesaid,  who  being  a  son     Prkckdkkt 

.  CXXVI 

ihall  attain  the  age  of  twenty-one  years,  or  being  a         ' 

daughter  shall  attain  that  age  or  marry  under  that  age,  «^  marriaoe, 

.1  -  , ,  ,  ,        ,  1  J.      i  1  .  ,      OK  STOCK,  THK 

men  in  tbust  for  the  eldest  or  only  son  of  the  said      younger 
intended  marriage  who  shall  attain  the  age  of  twenty-     taking^ 
one  years  [hotchpot  and  advancement  clauses,  ut  supra,    kxclusionof 
p.  429].    And  it  is  hereby  declared  that  if  there  shall     ^^'  ^^^^'^ 
be  no  child  of  the  said  intended  marriage,  who  being  j^.      ^^^^^^  .^^ 
a  son  shall  attain  the  age  of  twenty-one  years,  or  being  default  of 
a  daughter  shall  attain  that  age  or  marry  {remainder  entitl^  under 
of  dispositions  in  default  of  chilcb'en  entitled,  ut  supra,  preceding 
ff.  480 — 432].     And  this  indenture  also  witnesseth,  -witn^etb, 
ftat  in  consideration  of  the  said  intended  marriage,  he  secondly. 
fte  said  F.  B.  doth  hereby,  with  the  approbation  of  the 
husband  and  the  wife,  covenant  with  the  trustees,  that,  if 
the  said  intended  marriage  shall  be  solemnised,  he  the 
ndd  F.  B.  will  pay  to  the  trustees,  during  the  joint  lives  Covenant  to 
of  himself  and  the  wife,  the  annual  sum  of  i' ;  and  f  y  «"  ^'^""ity 

B_  ^  10  tne  u*usiee!i> 

If  the  wife  shall  die  in  the  lifetime  of  the  covenantor, 
flien,  during  the  remainder  of  the  life  of  the  covenantor, 
if  and  so  long  as  the  husband  or  any  issue  of  the  marriage 

ihall  be  living,  the  annual  sum  of  £ ,  such  annual 

lam  of  £ or  £ ,  as  the  case  may  be,  to  be  paid 

by  equal  quarterly  payments  on  the  usual  quarter  days ; 
ind  the  first  payments  thereof  respectively  to  be  made 

u  to  the  said  annual  sum  of  £ on  such  of  the  said 

loarter  days  as  shall  happen  next  after  the  solemnisation 
H  the  said  intended  marriage,  and  as  to  the  said  annual 

•nm  of  £ on  such  of  those  days  as  shall  happen  next 

•Iter  the  death  of  the  wife  (a).    And  it  is  hereby  agreed  Tmst^  of 
ftat  the  trustees  shall  pay  and  apply  the  said  annual 

mm  of  £ or  £ as  the  case  may  be,  to  the  persons 

ttd  in  the  manner  to  whom  and  in  which  the  income 
^  the  said  Stock,  and  of  the  investments  for  the  time 
leing  representing  the  same  shall  for  the  time  being  be 
fayable  or  applicable.     [Pmver  to  appoint  new  trustees 

(a)  Sec  p.  478,  n.  (a). 
D.C.P.  81 


nnmiitv. 
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PuKCEDKXT     and  additional  indemnities  so  far  as  applicable,  ut  supra^ 

"J *       pp.  442 — 445  ;   Declaration   as   to   devolution   of  trusts^ 

ON  M^j^iuAOK,  stipra,  p.  482.]     In  witness,  &c. 
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CXXVII. 

Conveyance  in  Contemplation  of  Marriage,  of  a  Frbb- 
HOLD  Estate  in  Trust  for  Sale,  icith  a  Declaratiqv 
of  Trust  of  the  Purchase-Money  hy  reference  to  m 
Settlement  of  even  date  (a). 

This  INDENTUKE,  made,  &c.,  between  A.,  of,  4c 
[intended  hushand\  of  the  first  part,  B.,  of,  &c.  [inteniA 
wife],  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  &c.,  9sA 

(a)  See  infra,  p.  510,  u.  (c),  with  reference  to  this  form  of  settle 
ment.  Under  sect.  63  of  the  Settled  Land  Act,  1882  (Appendil 
VII.,  infra),  the  real  estate  comprised  in  such  a  settlement 
until  sale,  he  settled  land,  and  the  person  for  the  time  heing 
ficially  entitled  to  the  income  until  sale  is  to  he  deemed  tenant 
life  thereof.  It  would  seem,  from  the  context,  that  in  this 
a  person  heneficially  entitled  to  income  means  a  person  so  entii 
for  life  or  any  other  limited  period.  The  result  of  this  statai 
provision  is,  that  the  equitable  tenant  for  life  under  such  a  aei 
ment,  will,  so  long  as  the  real  estate  remains  unsold,  have 
powers  of  sale  and  leasing  given  hy  the  Act  to  legal  tenants 
life.  But  under  the  Settled  Land  Act,  1884  (Appendix 
infra),  s.  7,  these  powers  are  not  to  be  exercised  without 
leave  of  the  Court,  and  the  general  result  of  that  section  read 
sect  6  (which  settles  a  disputed  point  as  to  the  constmctioa 
sects.  53  &  63  of  the  former  Act,  upon  which  Taylor  v.  Pi 
25  Ch.  D.  646,  may  be  referred  to)  is  that  until  such  leare 
obtained,  and  the  order  giving  it  is  registered  against  the  t 
as  a  /is  pendens,  they  will  be  free  to  dispose  of  the  property  n: 
the  trust  for  sale.  In  the  edition  published  between  the  passing 
the  Act  of  1882  and  the  passing  of  the  Act  of  1884,  it  was  thooj 
desirable  to  frame  the  conveyance  in  trust  for  sale  (forming 
present  Precedent)  so  as  to  show  who  would  he  equitable 
for  life  under  the  settlement  of  the  real  estate  while  unsold, 
for  that  purpose  to  transfer,  from  the  deed  settling  the  proceeds 
sale  (see  next  Precedent)  the  trust  for  application  of  rents 
sale,  to  the   present  deed,  with  some  modification  of  its  form 


J 


IX  TRUST  FOR 
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E.,  of,  &c.  [trustees]  (hereinafter  referred  to  as  the  trus*  Prkckdi-nt 

tees),  of  the  third  part,  witnesseth,  that,  in  consideration        ' " 

of  a  marriage  intended  to  be  shortly  solemnised  between  conveyance, 

the  said  A.  and    B.,  she,  the   said  B.,  as   beneficial  of  freeholds, 
owNEB  (a)  and  with  the  approbation  of  the  said  A.,  doth 

hereby  grant  unto  the  trustees,  their  heirs  and  assigns,  , 

*  AVitUGssctn 

ILL  THOSE  {h)y  «&C.  [parcels,   supra,  pp.  126,  136,  &C.],  to    conveance 

HOLD  the  premises  unto  and  to  the  use  of  the  trustees,  to  trustees, 
their  heirs  and  assigns,  in  trust  for  the  said  B.,  and  her  Habendum. 

t.  •  A'l  i.T_  'J  •    i.      J    J  •  i.T_      In  trust  for 

heu^,  until  the  said  intended  marriage ;  and  after  the  ty,e  wife  till 

solemnisation  thereof,  upon  trust  that  the  trustees  shall,  marriage;  and 

with  the  consent  of  the  said  A.  and  B.  during  their  joint  in  trust  for 

fires,  and  of  the  survivor  of  them  during  his  or  her  life,  ^^^' 
and  after  the  death  of  such  survivor  at  the  discretion  of 

the  trustees  sell  the  said  premises  (c) :  And  shall  hold  Trusts  of  the 

the  monies  to    arise  from  any  such  sale  (after  payment  ™omThe  sSe^ 

thereout  of  all  expenses),  and  also  the  rents  and  profits  of  and  of  rents 

the  same  premises  or  of  the  unsold  part  thereof  for  the  tm  m\e. 
■time  being  upon  such  trusts,  and  with  and  subject  to  such 

tiiat,  on  any  leajse  or  sale  by  the  tenant  for  life  under  the  above 
poven,  a  complete  title  could  be  made  out  by  the  production  of 
tbe  present  deed  only.  But  the  reason  for  this  change  having 
coned  in  consequence  of  the  passing  of  the  Act  of  1684,  the  trust 
VM  in  the  later  editions  retransferred  to  its  former  and  natural 
pontion  in  the  next  Precedent.  It  is  assumed  that  the  cases  in 
vbich  a  tenant  for  life  under  such  a  settlement  obtains  leave  to 
txeicise  his  powers  as  such,  will  be  rare,  and  that  in  any  such  case 
;fte  settlement  must  practically  come  to  form  part  of  the  title. 

The  Settled  Land  Acts,  1882  to  1890,  App.  VII.  to  XI., 
^fn,  appear  not  to  render  necessary  any  alteration  in  this  form 
«f  settlement  ;  and  it  is  considered  that  such  a  settlement  still 
•ffofdBthe  best  way  of  dealing  with  real  estate,  when  it  is  intended 
to  be  divided  among  the  children  of  the  marriage. 

(fl)  See  infra,  p.  511,  n.  (a). 

(6)  Or  "all  that  undivided  —  part  or  share  of  her  the 
ittid  B«  of  and  in  all  those,  &c." 

(c)  A  simple  trust  to  sell,  with  a  nomination  of  the  persons  (if 
tty)  with  whose  consent,  and  an  intimation  of  the  time  when,  the 
Mle  it  to  he  made  is  now  sufficient,  the  13th  section  of  the  Trustee 
Act,  1803  (App.  XV.  infra),  rendering  further  powers  superfluous. 

31—2 
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TRU8T  FOR 

SALE   BY   DKKD 

OF  EVEN  DATE, 

HUSBAND 

TAKING  A 

PROTFXTED 

INTFJIE8T. 

Parties. 

Recital  of 

intended 

marriage; 

— of  the  con- 
veyance of  real 
estate  by  u 
deed  of  even 
date,  to 
trustees,  in 
trust  to  .sell  iind 
hold  the 
purchase- 
money  on  the 
trusts*  of  the 
present  deed. 


CXXVIII. 

Settlement,  on  Marriage,  of  Money  to  arise  from  « 
Freehold  Estate  conreyed  to  Trustees  hy  a  Desd 
of  EVEN  DATE,  in  Trust  for  Sale  (a).  The  Husbaxb 
takes  a  Contingent  Eeversionary  determinable  ojuI 
Protected  Life  Interest. 

This  indenture,  made,  &c.,  between  A.,  of,  &c. 
{intended  husband],  of  the  first  part,  B,,  of,  &c.  [Intendei 
tvife],  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  &.C.,  and 
E.,  of,  &c.  [trustees]  (hereinafter  called  the  trustees),  of 
the  third  part.  Whereas  a  marriage  is  intended  to  be 
shortly  solemnised  between  the  said  A.  (hereinafter  called 
the  husband)  and  the  said  B.  (hereinafter  called  the  wife): 
And  whereas  by  an  indenture  bearing  even  date  with, 
but  executed  before,  these  presents,  and  expressed  to  be 
made  between  the  same  j)ersons  as  are  parties  to  these- 
presents  (6)  [an  undivided share  in]  certain  heredita- 
ments in  the  parish  of ,  in  the  county  of ,  [has] 

have  been  conveyed  to  the  use  of  the  trustees,  their  hein 
and  assigns,  in  trust  for  the  w^ife,  and  her  heirs,  until  the 
said  intended  marriage,  and  after  the  solemnisatioa 
thereof,  upon  trust  that  the  trustees  shall,  with  such  con- 
sent or  at  such  discretion  as  therein  mentioned,  sell  the 
same,  and  shall  hold  the  net  monies  to  arise  from  such 
sale  of  the  said  hereditaments  and  also  the  rents  and 
profits  of  the  same  premises,  or  of  the  unsold  part  thereof, 
upon  the  trusts  to  be  declared  of  the  same  respectively 
by  these  presents  [and  in  the  indenture  now  in  recital  k 

(a)  The  deed  referred  to  is  Precedent  CXXVIL,and  the  reel  e«to» 
is  supposed  to  huve  belonged  to  the  wife.  For  the  form  of  twrti 
applicable  to  the  proceeds  of  real  estate  belonging  to  the  hiiabandjis* 
Precedent  CXXX.,  infra. 

(6)  Or  **  by  the  joint  operation  of  an  indenture  bearing, 
&c.,  and  of  an  instrument  of  transfer  in  the  prescribed 
form,  also  bearing  even  date  with,  but  executed  before 
these  presents." 
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contained  a  power  of  partition,  with  usual  ancillary  trusts].     Precedent 

..  CXXVIII 

Now   THiB    INDENTURE    w^iTNEssETH,   and   it   is    hereby         

declared,  that  the  trustees,  and  the  survivors  and  sur-  o>'  marriage, 

vivor  of  them,  and  the  executors  or  administrators  of  op  freeholds 

8uch  survivor   (which   several   persons,  and  other  the  convkyedin 

^  ^  TRUST  FOR 


are  hereinafter  included  in  the  expression  **  the  trustees  ") ,  ^''husband^'^' 
shall,  with  the  consent  in  writing  of  the  husband  and  the      taking  a 

protected 

wife,  during  their  joint  lives,  and  of  the  survivor  during      interest. 
his  or  her  life,  and  after  the  death  of  such  survivor,  at  ^vitnesseth 
the  discretion  of  the  trustees,  invest  the  said  net  monies  <ieclaration  of 

trust  of  the 

to  arise  from  any  and  every  sale  under  the  hereinbefore  monies  to  arise 
recited  indenture  [either  of  the  said  undivided  share  in  the  ^^^  ^  ^*^®' 
said  hereditaments,  or  of  the  hereditaments  to  be  taken 
in  entirety  upon  any  partition  under  the  said  power  in 
that  behalf,  and  any  monies  received  by  the  trustees  for 
equality  of  partition]  [remainder  of  ti'usts  as  to  im^estment 
und  varying  investment,  sujrra,  p.  427].     And  shall  pay  Trusts  as  to 
the  income  of  the  said  monies  and  of  the  investments  for  ^°^®^*"*®°*- 
the  time  being  representing  the  same  (hereinafter  referred 
to  as  the  said  trust  funds)  to  the  wife  during  her  life,  but  Trust  for  wife 
daring  her  said  intended  coverture  for  her  separate  use  ' 

without  power  of  anticipation  ;  and  after  the  death  of  the  —and  after  her 
wife,  if  the  husband  shall  survive  her  and  shall  not  [have  hS^nd'^until 
been  or  become  a  bankrupt  and  shall  not  have  assigned,  alienation, 
charged,  or  incumbered,  the  income  of  the  said  trust  funds 
or  any  part  thereof  or  (a)]  have  done  or  suffered  anything 
whereby  the  same  or  any  part  thereof  would,  through  his 
act  or  default,  or  by  operation  or  process  of  law  or  other- 
wise, if  belonging  absolutely  to  him,  have  become  vested 
in  or  payable  to  some  other  person  or  persons  [or  have 
ceased  to  become  payable  to  himself  (t)],  pay  the  income 

(a)  It  is  thought  that  the  woi-ds  in  square  bracketn  may  be  omitted 
with  safety. 

(6)  See  Ke  Brevcer's  Settlement^  [1896]  2  Ch.  503,  where  the  fund 
liid  been  lent  to  and  dissipated  by  the  husband.  The  cose  (which 
vu  a  difficult  one)  suggests  the  desirability  of  adding  these  words,  at 
ttiy  rate  when  there  is  a  power  to  lend  the  fund  to  the  husband. 
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Prbckdknt 
CXXVIII. 

ON   IfAKKIAOK, 

OF  FROCKKDS 

OP  PREKHOLD8 

CONVEYKD IN 

TRUST  FOU 

8ALK   BT  DEKD 

OP  EYEN  DATE, 

HUSBAND 

TAKING  A 

PllOTKCTED 

INTEEEOT. 

Power  to  apply 
income  for 
benefit  ot 
husband  after 
the  determina- 
tion of  his  life 
interest  by 
alienation ; 


— unapplied 
income  during 
his  life  to  be 
applied  as  if 
be  were  dead. 


Trusts  for 
application  of 
rents  until 
sale. 


of  the  said  trust  funds  to  the  husband  during  his  life  or 
until  be  shall  [become  a  bankrupt  or  shall  assign,  charge, 
or  incumber  the  said  income  or  some  part  thereof  or  shall} 
do  or  suffer  something  whereby  the  same  or  some  pait 
thereof  would  [through  his  act  or  default,  or  by  operatimi 
or  process  of  law  or  otherwise],  if  belonging  absolutely  to 
him,  become  vested  in  or  payable  to  some  other  person 
or  persons  [or  cease  to  become  payable  to  himself] :  And 
AFTER  the  death  of  the  wife  and  the  failure  or  determinft- 
tiori  of  the  trust  hereinbefore  declared  of  the  said  income 
in  favour  of  the  husband,  if  the  same  shall  fail  or  deter- 
mine in  his  lifetime,  shall,  if  the  trustees  shall  in  their 
absolute  discretion  think  fit,  but  not  otherwise,  pay  or 
apply  such  income  or  any  part  thereof  in  their  discretioa 
for  or  towards  the  maintenance  and  personal  support  of 
the  husband  and  his  wife  (if  any)  and  child  or  children 
and  other  issue  for  the  time  being  in  existence  (whether 
by  the  said  intended  or  any  future  marriage),  or  at  the 
discretion  of  the  trustees,  for  or  towards  the  maintenance 
and  personal  support  of  such  one  or  more,  to  the  exclusion 
of  the  others  or  other  of  such  objects  of  the  present 
discretionary  trust  or  power,  in  such  manner  as  the 
trustees  shall  think  proper  during  the  remainder  of  the 
life  of  the  husband ;  And  shall  during  such  remainder  of 
the  life  of  the  husband  from  time  to  time  pay  or  apply  all 
the  residue  not  applied  under  the  discretionary  trust  or 
power  lastly  hereinbefore  contained  of  the  same  income, 
or  the  whole  of  such  income  if  no  part  thereof  shall  be  so 
applied,  in  the  manner  in  which  the  same  would  be 
payable  or  applicable  if  the  husband  were  then  dead; 
And  after  the  death  of  the  survivor  of  them  the  husband 
and  wife  shall  hold  the  said  trust  funds  and  the  income 
thereof  in  trust,  &c.  [for  issue  ami  children  oftJie  marriage; 
}u)tchpot  clause ;  power  of  advancement  (a)  ;  and  tdtimate 
tr^ustSy  supra,  pp.  428 — 432].     And  it  is  hereby  declabbd 

(a)  For  a  settlement  of  this  description  the  ordinary  forms  are 
pi'eferable  to  those  contained  in  Precedent  CXVI. 
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that,  after  the  solemnisation  of  the  said  intended  marriage, 
and  ontil  all  the  said  hereditaments  shall  be  sold,  the 
trustees  shall  pay  and  apply  the  rents  and  profits 
[mclnding  the  proceeds  of  the  sale  of  timber  (a)]  of  the 
flaid  premises,  or  of  the  misold  part  thereof,  (after  pay- 
ment thereout  of  all  rates,  taxes,  expenses  of  repairs  and 
insurance,  and  other  outgoings,)  in  the  manner  in  which 
the  income  of  the  investments  representing  the  net 
monies  arising  from  a  sale  under  the  trust  for  sale  in  the 
hereinbefore  recited  indenture  contained,  would  be  for 
the  time  being  payable  and  applicable,  if  the  said 
premises  had  then  been  sold,  and  the  net  monies  arising 
from  such  sale  had  been  invested  as  hereby  du*ected 
[power  to  appoint  new  trustees  and  additional  indemnities 
^far  as  required^  ut  supra,  pp.  442 — 445].   In  witness,  ilc. 
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OF  EVEN  DATE, 

HUSBAND 

TAKING   A 

PROTECTED 
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ASSIGNMENT 
ON    MARRIAGE, 
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TRUST  FOR 
SALE. 


CXXIX. 

Assignment  in  contemplation  of  Marriage,  of  a  Lease- 
hold Messuage  upon  Tnv^T  for  Sale  (b). 

This  indenture,  made,  &c.,  BE-nvEEN  A.  B.,  of,  &c. 
[intended  husband],  of  the  fii'st  part,  C.  D.,  of,  &c.  [in- 
taided  tcife],  of  the  second  part,  and  E.  F.,  of,  &c.,  G.  H., 
of,  ic,  and  I.  K.,  of,  &c.  [trustees']  (hereinafter  called  the  parties. 

W  ^  RentB  and  profits "  do  not  include  proceeds  of  timber  sold. 
(See  DaWdson's  Prec.  Con.,  3id  ed.,  vol.  iii.,  p.  288,  and  authorities 
cited  there  in  note  (b),  and  L&xmuUs  v.  Norton,  33  L.  J.  Ch.  583.) 
Hence,  when  the  land  settled  has  timber  of  any  value,  the  words  in 
Buckets  shoald  be  added,  if  it  is  desired  to  give  the  equitable  tenant 
for  life  the  right  to  any  income  arising  from  sale  of  timber,  inde- 
pendently of  the  limited  rights  in  this  respect  given  by  sect.  35  of  the 
^Ued  Land  Act,  1882.  Windfalls  may  also  be  included  if  thought 
fit   As  to  what  ought  to  be  done  with  such  if  there  be  no  express 

<IiKctioDS  as  to  them  in  the  settlement,  see  lie  Harrison,  28  Ch.  D. 
220. 

(^)  See  note  (a)  at  p.  482,  tupra.  The  leasehold  interest  here 
^t  with  is  under  sect.  2  (3),  land  within  the  meaning  of  "  The 
Settled  Land  Act,  1882  "  (App.  VIL,  infra). 
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HOLDR   IN 

TRUST   FOR 
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Becital  of 
lease  ; 

parcels  from 
the  lease ; 

— ^that  the 
demised  pre- 
mises are 
vested  in  the 
husband, 

— o*  intended 
marriage. 

Witnesseth. 

Assignment  to 
trustees. 

Parcels. 


Habendum. 


In  trust  for 
the  husband 
till  the 
marriage ; 

— after,  in 
trust  for  sale. 
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trustees),  of  the  third  part.    Whereas  by  an  indenture 

dated,   &c.  ,  and  expressed  to  be  made  between 

[parties],  all  that  [parcels  from  the  lease],  together  with 

the  appurtenances,  were  demised  to  the  said  ,  lu& 

executors,  administrators,  and   assigns,  from  the 

day  of then  last,  for  the  term  of years,  at  the 

yearly  rent  of  £ ,  and  subject  to  covenants  by  the 

lessee  therein  contained;  and  whereas  the  premises 
comprised  in  the  hereinbefore  recited  indenture  are  now 
vested  in  the  said  A.  B.  for  the  residue  of  the  said  term 

of  years ;  and  whereas  a  marriage  is  intended  to 

be  solemnised  between  the  said  A.  B.  and  C-  D. ;  Now 
THIS  indenture  WITNESSETH,  that,  in  consideration  of 
the  said  intended  marriage,  and  in  pursuance  of  an  agree- 
ment entered  into  on  the  treaty  for  the  same,  the  said 
A.  B.  AS  BENEFICIAL  OWNER,  and  with  the  approbation  of 
the  said  C.  D.,  doth  hereby  assign  unto  the  trustees,  their 
executors,  administrators,  and  assigns,  all  the  heredita- 
ments and  premises  comprised  in  or  demised  by  the 
hereinbefore  recited  indenture,  to  hold  the  said  premises 
UNTO  the  trustees,  their  executors,  administrators,  and 

assigns,  for  the  residue  of  the  said  term  of years,  at 

the  rent  and  subject  to  the  covenants  by  the  lessee  in  the 
hereinbefore  recited  indenture  reserved  and  contained, 
and  henceforth  to  be  paid,  performed,  and  observed ;  Ik 
trust  for  the  said  A.  B.,  his  executors  and  administrators, 
until  the  said  intended  marriage,  and  after  the  solemnisa- 
tion thereof,  upon  trust  that  the  trustees  shall  at  the 
request  in  writing  of  the  said  A.  B.  and  C.  D.,  during 
their  joint  lives,  and  of  the  survivor  of  them  during  hia 
or  her  life,  and  after  the  death  of  such  survivor,  at  the 
discretion  of  the  trustees,  sell  the  said  premises.  [Trud 
of  monies  to  arise  from  the  sale,  and  power  of  leasing  9^ 
far  as  appropriate,  ut  supra,  pp.  488,  484  (a).     Poicer  to 

(a)  The  usual  covenants  in  assignments  of  leaseholds  for  payment 
of  rent  and  performance  of  covenants  by  the  assignees  are  omitted,  as 
trustees  cannot  be  expected  to  enter  into  such  covenants. 


SETTLEMENTS. 


491 


appoint  new  trustees,  p.  432.     Declaration  as  to  devolution     ruKCKi>ixT 
of  trustees'  powers,  p.  432,  sujn'a.]     In  witness,  «lc.  " !  * 


A8SI0KMKNT 
ON    MAURIAOF, 


cxxx. 

Sbttlement,  ofi  Mabbuge,  of  the  Proceeds  of  sale  of  a 
Leasehold  House,  and  of  Stock  hehmging  to  the 
Husband,  and  o/'Boxds  belonffing  to  the  Wife's  Father  : 
Pro\iso  enabling  the  married  couple  to  occupy  the 
House  as  a  Residence  (a). 

This  indenture,  made,  &c.,   BETWEEN  A.  B.,  of, 

4 

dec.  {intended  husband],  of  the  first  part,  C.  D.,  of,  &c. 
[intended  fri/ir],  of  the  second  part,  E.  D.,  of,  &c.  [wife's 
father],  of  the  third  part,  and  E.  F.,  of,  &c.,  G.  H.,  of, 
&c.,  and  I.  K,,  of,  &c.  [trustees]  (hereinafter  called  the 
tmstees),  of  the  fourth  part.  Whereas  a  marriage  is 
intended  to  be  solemnised  between  the  said  A.  B.  (herein- 
after called  the  husband)  and  C.  D.  (hereinafter  called  the 
wife).  And  whereas,  in  pursuance  of  an  agreement 
entered  into  on  the  treaty  for  the  same,  by  an  indenture 
of  even  date  with  but  executed  before  these  presents,  and 
expressed  to  be  made  between,  (fee,  [jyarties],  the  husband, 
with  the  approbation  of  the  wife,  has  assigned  a  messuage 
and  hereditaments  comprised  in  and  demised  by  an 
indenture  of  lease,  dated,  &c.,  and  expressed  to  be  made 
between  [parties],  unto  the  trustees,  for  the  residue  of 

the  term  of years  expressed  to  be  granted  by  the 

said  lease  at  the  rent  and  subject  to  the  covenants  by  the 
lessee,  in  the  said  lease  reserved  and  contained,  in  trust 
for  the  husband,  his  executors  and  administrators,  mitil 
the  said  intended  marriage,  and  after  the  solemnisation 
thereof,  upon  trust  that  the  trustees  shall,  at  such  request 


Pkkckdknt 

cxxx. 


UN   MAlUUAOKy 

OF  rUOCKKDK 

OF  HALK  OF 

LKAHI-UIOLDM 

AND   STOCK 

8KTTLKD    BV 

HU8BAND,  ANI> 
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BY  wife's 

FATHEK. 

Tarties. 


Ueeitul  of 

intended 
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Of  assi^umcut 
of  lea8ehold>  in 
trust  lor  the 
husband  until 
the  marria^!^' ; 

— and  after  in 
trust  to  sell ; 


(a)  This  Precedent  is  the  settlement  referred  to  in,  and  connected 
with.  Precedent  CXXIX. 
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OF  PROCKEDR 

OF  SALE  OF 

LKASRHOLDK 

AND  STOCK 

SKTTLRD  BY 

UU8BAND,  AND 

BONDS  SKTTI.Kl) 

BY  wife's 

FATHEU. 

— and  to  hold 
the  sale  monies 
on  trusts  after 
declared. 

That  the 
hushand  has 
transferred  a 
sum  of  stock  to 
the  trustees  in 
trust  for  him- 
self till  the 
marriage,  and 
after  on  trusts 
after  declared. 

That  wife's 
father  is 
possessed  of 
bonds. 


Of  agreement 
for  assignment 
of  bond  debts. 


"Witnesseth. 


Assignment  of 
bond  debts. 

Parcels. 
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or  discretion  as  therein  mentioned,  sell  the  same  and 
shall  hold  the  net  monies  to  arise  from  such  sale,  and  also 
the  rents  and  profits  thereof  in  the  meantime  upon  the 
trusts  declared  of  the  same  respectively  by  an  indenture 
therein  referred  to,  and  being  these  presents.  Akd 
WHEREAS  in  further  pursuance  of  the  said  agreement, 
the  husband  has,  with  the  approbation  of  the  wife,  lately 

transferred  the  sum  of  £ ,  Two  and  Three  Quarters 

per  Cent«  Consolidated  Stock  into  the  names  of  the 
trustees,  to  be  held  by  them  in  trust  for  the  husband  unt3 
the  said  intended  marriage,  and  after  the  solemnisation 
thereof,  upon  the  trusts  hereinafter  declared  concerDing 
the  same.  And  whereas  the  said  E.  D.  is  possessed  of 
or  entitled  to  three  bonds  under  the  common  seal  of  the 

mayor,  aldermen,  and  burgesses  of ,  dated  the 

day  of ,  and  numbered , ,  and respec- 
tively, and  in  the   penal   sums   of  £ ,   £ ,  and 

£ — ^— ,   respectively,  to   secure  the   principal   sums  dE 

£ ,  £ ,  and  £ respectively,  with  interest  for 

the  same  respectively  at  the  rate  of  £ per  cent,  pff 

annum,  which  said  principal  sums,  with  some  interest 
thereon  respectively,  are  now  owing  on  the  same  bonds 
respectively.  And  whereas  upon  the  treaty  for  the  said 
marriage  it  was  agreed  that  the  said  E.  D.  should  assign 

the  said  principal  sums  of  £ ,  £ ,  and  £ (a), 

and  the  interest  for  the  same  respectively,  to  the  trustees, 
in  manner  hereinafter  appearing.  Now  this  indentubb 
WITNESSETH,  that,  iu  pursuance  of  the  said  agreement  in 
this  behalf,  and  in  consideration  of  the  said  intended 
marriage,  the  said  E.  D.  as  settlor,  and  with  the  appro- 
bation of  the  husband  and  the  wife,  doth  hereby  assign 
unto  the  trustees  all  those  three  bonds  under  the 
common  seal  of  the  mayor,  aldermen,  and  burgesses  of 

(a)  The  princi])al  suins  remaining  owing  on  the  bondd  ahoiild  be 
the  8iini.s  here  mentioned.  They  would  usually  be  assigned  by* 
separate  deed,  but  the  alterations  for  such  a  case  can  be  eaalr 
made  by  the  aid  of  Precedent  CXV.,  mpa. 
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,  dated  the day  of ,  and  numbered ,     Prix  kdkxt 

,  and respectively,  and  the  said  principal  sums         1 ' 

of  £ ,  £ ,  and  £ ,  now  owing  upon  the  same  on  marriage, 

OK  PROCKI'DB 

bonds  respectively ;  and  all  interest  due  and  to  grow  due     op  salr  of 
thereon  respectively ;  and  the  full  benefit  of  the  same    ^kaskholds 

^    ,  '^  .  .  AND  «TOCK 

bonds  respectively  (a)  To  hold  the  said  premises  unto     si^ttlkd  by 
the  trustees,  In  trust  for  the  said  E.  D.,  his  executors  bonds smlS 
and  administrators,  until  the  said  intended  marriage,  and     »^'  wifk^s 

K  ATH  VR 

after  the  solemnisation  thereof,  upon  the  trusts  herein-         --— * 

after  declared  of  the  same.    And  this  indenture  also  ^^*^®'*^^™- 

wttmbssbth,  that,  in  further  pursuance  of  the  said  agree-  settlor  till  the 

ments,  and  for  the  consideration  aforesaid,  it  is  hereby  marriaj?©,  and 

*^    alter  on  trnsts 

agreed,  that  after  the  solemnisation  of  the  said  intended  alter  declared. 
marriage,  the  trustees,  and  the  survivors  and  survivor  of  Declaration  of 
them,  and  the  executors  or  administrators  of  such  sur-    ^"^ ' 
▼ivor,  (which  several  persons,  and  other  the  trustees  or 
trustee  for  the  time  being  of  these  presents,  are  herein- 
after included  in  the  expression  ''  the  trustees,'*)  shall 

either  allow  the  said   sum  of  £ Two  and  Three 

Quarters  per  Cent.  Consolidated  Stock,  and  the  said  sums 

of  f ,  £ ,  and  £ ,  or  any  of  them,  or  any 

part  or  parts  thereof  respectively,  to  remain  unaltered, 
or  shall,  with  the  consent  of  the  husband  and  the  wife, 
during  their  joint  lives,  and  of  the  survivor  of  them 
during  his  or  her  life,  and  after  the  death  of  such  sur- 
vivor, at  the  discretion  of  the  trustees,  sell,  call  in,  or 
eonvert  into  money  the  same  or  any  of  them,  or  any  Trusts  as  to 
part  or  parts  thereof  respectively,  and  shall  with  such  a°Xril*1ng 
consent  or  at   such  discretion   as  aforesaid  invest  the  any  investment 
monies  produced  thereby,  and  also  the  net  monies  pro-  stuhite  for 
dnced  by  the  sale  of  the  said  leasehold  premises,  in  the  *"»8t  monies, 
names  of  the  trustees,  in  any  stocks,  funds,  shares,  or 
securities  which  may,  for  the  time  being,  be  authorised 
by  law  for  the  investment  of  trust  monies  (fc),  and  may 

(a)  As  to  the  omiflsion  of  a  power  of  attorney,  in  assignments 
even  of  Ic^l  debts,  see  n.  (c)  at  p.  321,  mpra. 
{h)  See  more  extensive  powers  of  investment,  sujmif  pp.  435,  436. 
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Trust  of 
'ncome  for 
husband  for 
life; 

— for  wife  for 

life(«). 

After  death  of 
husband  and 
wife. 

Capital  for 
issue  of  the 
marriage  as 
husband  and 
wife  shall 
appoint. 

Disposition  in 
default  of 
children 
entitled  under 
preceding 
trusts. 


As  to  the 
husband's 
property. 

As  to  the  sums 
settled  by  the 
wife's  father. 


with  such  consent  or  at  such  discretion  as  aforesaid,  vary 
the  said  stocks,  funds,  shares,  or  securities,  into  or  for  any 
others  so  authorised  ;  and  shall  pay  the  income  of  the 
said  Consolidated  Stock,  sums  and  net  monies,  and  of  the 
investments  for  the  time  being  representing  the  same 
respectively,  to  the  husband  and  his  assigns  daring  his 
life ;  And  after  his  death  if  the  wife  shall  survive  him 
to  the  wife  and  her  assigns  during  her  life,  but  so  that 
during  her  said  intended  coverture  such  reversionary  life 
interest  shall  be  and  remain  her  separate  property  with- 
out power  of  anticipation ;  And  after  the  death  of  the 
survivor  of  them  the  husband  and  the  wife  shall  hold  the 
said  trust  premises,  and  the  income  thereof ;  Ix  trust  [/or 
the  issue  of  the  miVTiage  as  husband  and  ivife,  or  the  sur- 
rivor,  shall  appoint:  In  default  of  appointment ^  for  the 
children  of  the  ntaiTiage  ;  liotrhpot,  advancement  clatiseSj 
supra,  pp.  428,  429].  And  it  is  hereby  agreed,  that,  if 
there  shall  be  no  child  of  the  said  intended  marriage,  who, 
being  a  son,  shall  attain  the  age  of  twenty-one  years,  or, 
being  a  daughter,  shall  attain  that  age,  or  marry,  then, 
without  prejudice  to  the  trusts  hereinbefore  declared,  the 
trustees  shall  hold  the  said  Consolidated  Stock,  and  the 
net  monies  produced  by  the  sale  of  the  said  leasehold 
premises,  and  the  investments  for  the  time  being  repre- 
senting the  same  respectively,  and  the  income  thereof 
respectively,  or  so  much  thereof  respectively  as  shall  not 
have  become  vested,  or  been  applied  under  any  of  the 
trusts  or  powers  herein  contained  or  by  statute  implied 
from  and  after  the  death  of  the  wife,  and  such  default  or 
failure  of  children  as  aforesaid,  which  shall  last  happen, 
IN  TRUST  for  the  husband  absolutely;  And  shall  hold 

the  said  sums  of  £ ,  £ ,  and  £ ,   and  the 

investments  for  the  time  being  representing  the  same, 
and  the  income  thereof ,  or  so  much  thereof  respectively 


(a)  If,  as  ia  more  usual,  the  first  life  interest  in  the  pn>peitj 
settled  by  the  wife's  father  was  given  to  Iier,  the  trusts  during  the 
lives  of  husband  and  wife  would  take  the  form  given  at  pp.  436, 437 
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as  shall  not  have  become  vested,  or  been  applied,  under     rRRCEDENx 

cxxx 
any  of  the  trusts  or  powers  herein  contained,  or  by  statute         1J1_  * 

implied,  from  and  after  the  death  of  the  husband  and  the  ^^  markiaob, 

OP  PllOCEKDS 

wife,  and  such  default  or  failure  of  children  as  aforesaid,     of  salb  of 
which  shall  last  happen,  in  trust  for  such  persons  or    leaseholds 

•^■^         '  ^  *  AND  8TOCK 

purposes  and  in  such  manner  as  the  wife  shall  when     settled  by 
discovert  by  deed,  or  whether  covert  or  discovert  by  will  boxds settled 


or  codicil  appoint,  and  in  default  of  and  subject  to  any      by  t^ife's 

FATHER 

such  appointment,  in  trust  for  the  saidE .  D.  absolutely  (a) . — 

And  ft  is  hereby  declared  that,  until  the  said  leasehold  appUcation  of 
premises  shall  have  been  sold,  the  trustees  shall  pay  and  rents  until 
apply  the  net  rents  and  profits  of  the  same  premises  (after 
payment  of  the  rent  reserved  by  the  said  lease,  and  all 
rates,  taxes,  payments  for  insurance  and  repairs,  and  other 
outgoings)  in  the  manner  in  which  the  income  of  the 
investments  representing  the  net  monies  arising  from  a 
Bale  under  the  trust  for  sale  in  the  hereinbefore  recited 
indenture  contained  would  be  for  the  time  being  payable 
and  applicable  if  the  sale  and  investment  aforesaid  were 
actually  made.      Provided    always,   and   it  is  hereby  rroviso  that 
agreed,  that  after  the  solemnisation  of  the  said  intended  jn^^fJr^ 
marriage  the  husband  during  his  life,  and  after  his  death,  sale  may  be 

•  iisod  ftw  a 

if  she  shall  survive  him,  the  wife  during  her  life,  so  long  residence  (&), 
as  he  or  she  shall  think  fit,  may  occupy  the  said  leasehold 
premises  as  a  residence  without  paying  any  additional  rent 
for  the  same,  the  husband  or  wife  nevertheless  paying  the 
rent  reserved  by  the  said  indenture  of  lease,  and  performing 

(a)  As  the  wife  in  the  event  of  her  surviving  the  husband  can 
Qnder  her  power  of  appointment  deal  in  any  way  she  thinks  fit  with 
this  revendon,  it  has  been  considered  that  the  absolute  trust  for 
the  wife,  in  that  event,  which  was  inserted  in  some  former  editions, 
may  be  omitted  as  superfluous. 

(h)  This  clause  is  not  strictly  necessary,  because  the  parties 
night  occupy  the  house  as  tenants  of  the  trustees,  and  it  is  usually 
fo  arranged.  The  right  of  the  trustees  to  indemnity  is  assumed 
to  be  provided  for  by  general  law,  but  a  covenant  by  the  husband 
tA  indemnify  them  (as  in  Precedent  XXXI.,  stipra),  might  be 
added. 
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OF  PROCEEDS 

OF  SALE  OP 

LEASEHOLDS 

AND  STOCK 

SETTLED  BY 

HUSBAND,  AND 

BONDS  SETTLED 

BY  wipe's 

FATHER. 


and  observing  the  covenants  by  the  lessee,  and  conditionft 
therein  contained,  and  keeping  the  trustees  fully  indem- 
nified against  all  claims,  demands,  and  liability  in  respeet 
thereof.  [Power  to  appoi'tion  blended  funds  and  to  (xppaml 
new  tmstees  and  additional  indemnities  so  far  as  required^ 
at  swpi-a^  pp.  442 — 445.]     In  witness,  &c. 


Precedent 
CXXXI. 


ON   MARRIAGE, 
OF  TWO  FUNDS 

WITH  LIFE 

INTERESTS  DE- 

TER3IINABLE 

ON 
REMARRIAGE. 

l*artie8. 


Recital  of 

intended 

marriage; 

— of  husband's 
title  to  share 
in  a  rever- 
sionary fund 
under  a  will ; 


CXXXI. 

Settlement  on  Marriage  of  Two  Funds  belonging  respec- 
tiveli/  to  the  Husband  awd  the  Wi?e,  each  of  whom  t/iies 
a  Eevbrsionary  Life  Interest  in  the  other's  Ftmd 
determinable  on  Remarriage  {a). 

This  indenture,  made,  &c.,  between  A.  B.,  of,  kc 
[intended  husband],  of  the  first  part,  C.  D.,  of,  &c. 
[intended  wife],  of  the  second  part,  and  E.  F.,  of,  &c,, 
G.  H.,  of,  &c.,  and  I.  K.,  of,  &;c.  [timstees]  (hereinafter 
referred  to  as  the  trustees),  of  the  thh'd  part.  Whereas 
a  marriage  is  intended  to  be  solemnised  between  the  said 
A.  B.  (hereinafter  called  the  husband),  and  C.  D.  (here- 
inafter called  the  wife)  ;  And  whereas,  by  virtue  of  the 

will  dated  the day  of ,  18 — ,  and  proved  in  the 

principal  Registry  of  Probate  on  the day  of , 

18 — ,  of  M.  B.,  late  of ,  Esq.,  deceased,  the  husband, 

as  one  of  the  children  of  the  said  testator  who  were 
living  at  his  decease,  or  born  in  due  time  afterwards,  is 
entitled  in  reversion  expectant  upon  the  death  or  futare 
marriage  of  N.  B.  the  widow  of  thfe  said  testator,  and 
mother  of  the  husband,  to  one  equal  fourth  share,  or 
some  other  share  or  shares  in  the  residuary  estate  of 
the  said  testator,  which  now  consists  of  or  is  represented 

(a)  This  limitation,  though  not  unfrequently  proposed  and  acceptedt 
is  not  to  be  recommended. 
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by  the  securities  specified  in  the  first  schedule  hereto  and     Pkkckdkkt 

CXXXl 

rospectiyely  standing  in  the  names  or  under  the  control         1  ' 

of  L,  M,  and  N.  0,  as  the  trustees  of  the  said  will,  and  in  ox  marmaok, 

OP  TWO  FU^DS 

the  income  thereof,  subject  to  the  interest  of  the  said     with  lifk 
N.  B.  in  the  same  income  whilst  she  continues  the  widow  ^^'^''-^'^^ts  de- 

TKRMIXABLE 

of  the  said  testator.    And  whereas,  upon  the  treaty  for  ox 

the  said  intended  marriage,  it  was  agreed  that  the  sum    '^^•^^^^-^<^'^- 

of  £ part  or  to  be  raised  out  of  the  share  or  shares  ^^^^band  to* 

to  which  the  husband  is  entitled  as  aforesaid  in  the  assi^tothe 
reeidaary  estate  of  the  said  M.  B.,  and  the  securities  ofcashraisaMe 
eoDstitating  or  representing  the  same  should  be  assigned  ^!^^  ^\  ^i^ 
to  the  trustees  in  manner  hereinafter  appearing  upon  the 
trosts  hereinafter  declared  concerning  the  same.    And  —of  transfer 
WHBBEAS  the  wife  has,  in  pursuance  of  an  agreement  in  JjJJJ^  o^  ***® 
that  behalf  entered  into  upon  the  treaty  for  the  said  stocks  beiong- 
\  intended  marriage,  and  with  the  approbation  of  the  *°^ 
I  husband,  transferred  into  the  names  of  the  trustees  the 
stocks  belonging  to  her  which  are  specified  in  the  second 
aehedole  hereto,  to  the  intent  that  the  said  stocks  may 
be  held  in  trust  for  the  wife,  her  executors  and  adminis- 
tratora,  until  the  said  intended  marriage,  and  after  the 
solemnisation  thereof  upon  the  trusts  hereinafter  declared 
concerning  the  same.    Now  this  indenture  witnesseth,  witnessetii. 
I  that,  in  pursuance  of  the  said  agreement  in  this  behalf, 
uul  in  consideration  of  the  said  intended  marriage,  the 
husband  as  settlor,  with  the  approbation  of  the  wife, 
doth  hereby  assign  unto  the  trustees  all  that  sum  of 
^'- — ,  part  or  to  be  raised  out  of  all  that  one  equal  Assignment  by 
fourth  share,  or  other  the  share  or  shares  to  which  the  ^"m  of  cwh  to 
husband  is  entitled  as  aforesaid,  of  and  in  the  residuary  be  raised  out 
estate  of  the  said  testator  M.  B.,  and  of  and  in  the 
securities  from  time  to  time,  or  at  any  time,  constituting 
or  representing  the  same,  Together  with  a  corresponding 
proportionate  part  of  the  income  of  the  same  share  or 
other  share  or  shares  as  from  the  death  or  future  mar- 

nage  of  the  said  N.  B.,  to  hold  the  said  sum  of  £ Habendum. 

and  premises   hereinbefore   assigned    (subject  to   the 
D.c.p.  32 


i 
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Witnesseth 
also. 

Declaration  of 
trust  of  stocks 
in  second 
schedule ; 

— and  of 
securities  and 
monies  trans- 
ferred in  or 
towards  satis- 
faction of  the 
assigned  sum. 


Proviso  as  to 
consents 
required  for 
inyestments 
and  variations 
of  investment. 


aforesaid  interest  of  the  said  N.  B.  in  the  income  of  the 
residuary  estate  of  the  said  M.  B.  and  of  the  securitieB 
constituting  or  representing  the  same),  unto  the  tmsieei 
in  trust  for  the  husband,  his  executors  and  adminiBtratoiSi 
until  the  said  intended  marriage,  and  after  the  Bolenn^ 
nisation  thereof,  upon  the  trusts  hereinafter  declared 
concerning  the  same.  And  this  indenture  also  wn- 
NESSETH,  that  in  further  pursuance  of  the  said  agreement^ 
and  in  consideration  of  the  said  intended  marriage,  it  li 
hereby  declared  that  the  trustees  shall  either  allow  the 
stocks  specified  in  the  second  schedule  hereto  and  (after 
the  same  shall  have  fallen  into  possession)  all  securitiet 
which  shall  be  appropriated  and  transferred  to  them  in 

or  towards  satisfaction  of  the  said  sum  of  £ hereiih 

before  assigned  to  remain  in  the  actual  state  of  investment, 
thereof  respectively  for  the  time  being,  or  shall  sell  or 
call  in,  or  otherwise  convert  into  money,  the  same  or  any 
of  them,  or  any  part  or  parts  thereof  respectively,  ani ' 
shall  invest  the  monies  produced  thereby,  and  also  aE' 
monies  which  shall  be  paid  to  or  received  by  them  the 
trustees  in  or  towards  satisfaction  of  the  said  sum  of- 

£ in  the  names  [remainder  of  trusts  as  to  inrestmeiUf 

supra,  p.  486],  and  may  from  time  to  time  vary  svtxk 
investments  for  others  of  any  kind  hereby  authorised; 
Provided  always,  that  no  sale,  calling  in,  or  conversioii : 
or  investment,  or  variation  of  investment,  shall  be  made : 
imder  the  trusts  and  powers  hereinbefore  in  that  behaK 
contained  (a)  during  the  joint  lives  of  the  husband  and  the 
wife  without  their  consent  in  writing,  nor  after  the  death 


(a)  In  lieu  of  the  remainder  of  this  clause  it  may  be  aometimef 
convenient  to  ase  the  following  form  : — 

**  So  far  as  regards  the  husband's  fund,  as  hereinafter- 
defined,  without  the  respective  consent  in  writing  of  thij 
husband  during  his  life  and  of  the  wife  until  her  death' 
or  remarriage,  and  so  far  as  regards  the  wife's  fund  ee 
hereinafter  defined,  without  the  respective  consent  ia 


IXTEKB8T8  DE- 
TKRMINABLr. 


UF.1IARKIAGK. 
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of  Biieh  one  of  them  as  shall  first  die,  so  far  as  regards  Pukckdbnt 

toy  stocks,  funds,  shares,  or  securities,  or  monies,  to  the  ' 

ibeome  whereof  the  survivor  of  them  shall  for  the  time  ^^  mabriaok, 

■  OF  TWO  FU1VD8 

being  be  entitled  under  the  trusts  in  that  behalf  herein-  with  life 
after  declared,  without  his  or  her  consent  in  writing : 

And  shall  pay  the  income  of  the  said  sum  of  £ on 

hereinbefore  assigned,  and  of  the  monies,  stocks,  funds, 

shares,  and  securities  for  the  time  being  representing  the  ^^e  of 

same  (hereinafter  referred  to  as  the  husband's  fund),  unto  husband's 

the  husband  and  his  assigns  during  his  life,  and  after  his  _^^  \    , 

death  (if  the  wife  shall  survive  him)  unto  the  wife  until  for  life, 

she  shall  die  or  marry  again,  but  so  that  during  her  —and  after  his 

said  intended    coverture  this    contingent  reversionary  u^  death  or 

interest  shall  be  and  remain  her  separate  property,  reniamage, 

without  power  of  anticipation  :  And  shall  pay  the  income  —and  of  the 

of  the  said  stocks  specified  in  the  second  schedule  hereto,  ^^^  ®  *  ""  **' 
and  of  the  monies,  stocks,  funds,  shares,  and  securities 
lor  the  time  being  representing  the  same  (hereinafter 

referred  to  as  the  wife's  fund)  unto  the  wife  during  her  —for  wife  for 

life,  but  so  that  during  her  said  intended  coverture  the  '*^®' 
same  shall  be  for  her  separate  use  without  power  of 

anticipation:   And  after  the  death  of  the  wife  (if  the  —and after 

husband  shall  survive  her)  shall  pay  the  same  income  J]^e  husband"^ 

onto  the  husband  and  his  assigns  until  he  shall  die  or  ^ntil  death  or 

marry  again:  And  shall  stand  possessed  of  the  capital  J^™^!]|^^fLtij 

and  income  of  the  husband's  fund  after  the  death  of  the  funds  after 

husband  and  the  death  or  remarriage  of  the  wife,  and  of  of  pHol"^^ 
the  capital  and  income  of  the  wife's  fund,  after  the  death 


writing  of  the  wife  during  her  life,  and  of  the  husband 
until  his  death  or  remarriage." 

It  may  be  observed  that  the  words  ''  the  failure  or  deter* 
mination  of  the  interest  hereby  limited  to  him  [her]  in 

the  income  of  that  fund  "  will  throughout  the  Precedent  be 
^ropriate  instead  of  the  references  to  death  or  second  marriage, 
•od  ihotdd  be  used  if  these  events  are  associated  with  otlier  con- 
tnigeiicies,  such  as  bankruptcy,  or  failure  of  issue.  See  Precedents 
CXVL  and  CXXVIII. 

32— a 
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ON 
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Hotchpot 
clause  OS  to 
both  funds. 


Power  of 
advnncenieut. 


Maintenance 
clause  ((^). 


of  the  wife  and  the  death  or  remarriage  of  the  husbuK 
IN  TRUST  [fo7'  the  issue  and  children  of  the  mafriage^  svpi 
pp.  428,  429,  adding  after  the  power  of  appointment  to 
survivor  J  "  except  that  if  such  survivor  shall  marry  agan 
then  the  power  lastly  hereinbefore  contained  shall  not 
exerciseable  as  regards  the  fund  of  the  other  or  the  incoi 
thereof  otherwise  than  by  deed  executed  before  sue 
remarriage  "  (a)].  Provided  always,  that  no  child  wl 
or  whose  issue  shall  take  any  part  of  either  the  husband] 
fund  or  the  wife's  fund,  under  any  appointment  in  pi 
suance  of  either  of  the  powers  in  that  behalf  hereinbefoi 
contamed,  shall,  in  default  of  appointment  to  the  contrai 
be  entitled  to  any  share  of  the  unappointed  part  of 
same  fund  without  bringing  the  share  appointed  to 
or  her,  or  to  his  or  her  issue,  into  hotchpot  (6).  Providi 
ALWAYS,  and  it  is  hereby  declared,  that  as  to  the  hnsbund] 
fund  after  the  death  of  the  husband,  and  the  death 
remarriage  of  the  wife,  or  previouslj'  thereto,  with 
respective  consent  in  writing  of  the  husband  during 
life,  and  of  the  wife  until  her  death  or  remarriage, 
as  to  the  wife's  fund,  after  the  death  of  the  wife 
the  death  or  remarriage  of  the  husband,  or  previoi 
thereto,  with  the  respective  consent  in  writing  of 
wife  during  her  life,  and  of  the  husband  until  his  d( 
or  remarriage,  the  trustees  may  raise  {ut  supra,  p.  480] 
And  it  is  hereby  declared,  that  as  to  the  income  of 

(a)  See  note  («)  on  p.  449,  mprn, 

{h)  It  will  be  obeen-ed  that  this  clause  has  not  a  cro^s  upentk 
If  any  fund  is  settled  l>y  reference,   e.jr.,  under  an  agreement 
settlement  of  after-acquired  property  of  the  wife,  the  words  '*  or  ftl 
property  hereby  settled  by  reference  to  the  trusts  thereof,' 
should  be  inserted  after  the  words  *'  the  wife's  fund  "  and 

words  "  or  any  power  hereby  given  by  reference  thereto' 
after  the  words,  "  hereinbefore  contained  "  and  the  wc 
"or  any  property  hereby  settled  by  reference  to 
trusts  thereof  "  after  the  words,  "  the  same  fund." 

(c)  This  clause  may  (if  desii'cd)  be  omitted  witli  safety,  see  p. 
snipray  n.  (b). 
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husband's  fund,  after  the  death  of  the  husband  and  the     Pur.cHDKNT 
death  or  remarriage  of  the  wife,  and  as  to  the  income  of       "J_l  * 
the  wife's  fund,  after  the  death  of  the  wife,  and  the  death  ^^  markiaoe, 

OF  TWO  FUNDS 

or  remarriage  of  the  husband,  the  trustees  may  apply     with  lifk 
the  whole  or  such  part  as  they  shall  thmk  fit  [reniainder  ^tIkminable 
of  tmintenatice  and  accumulation  clauses,  ut  sup^-a,  pp.  480,  on 

431,  nnj.    And  it  is  hereby  declared,  that  if  there    '*        ^— 
ahaU  be  no  child  of  the  said  intended  marriage,  who  J^-KilJiSf 
being  a  son  shall  attain  the  age  of  twenty -one  years,  or 
being  a  daughter  shall  attain  that  age  or  marry  under 
that  age,   then  (subject  and  without  prejudice  to  the 
trusts  hereinbefore  declared)  the  trustees  shall  hold  the 
husband's  fund  and  the  income  and  accumulations  (if 
any)  thereof,  or  so  much  thereof  respectively  as  shall  not 
have  become  vested  or  been  applied  under  any  of  the 
trusts  or  powers  hereinbefore  contained  [or  herein  by 
statute  implied]  after  the  death  or  remarriage  of  the 
wife,  and  such  default  or  failure  of  children,  as  aforesaid, 
which  shall  last  happen,  in  trust  for  the  husband,  his 
executors,  administrators,  and  assigns,  and  shall  hold  the 
vife*8  fund  and  the  income  and  accumulations  (if  any) 
thereof,  or  so  much  tliereof  respectively  as  shall  not  have 
become  vested  or  been  applied  under  any  of  the  trusts 
or  powers  hereinbefore  contained  [or  herein  by  statute 
implied],  after  the  death  or  remarriage  of  the  husband 
and  such  default  or  failure  of  children,  as  aforesaid, 
;  which  shall  last  happen  [in  tncstfor  the  appointees  of  the 
j  in/f  atidjor  wife  surviving  or  her  next  if  kin,  ut  supra, 
!  p.  431].    Provided  always,  and  it  is  hereby  declared,  Power  for 
I  that  the  husband  and  the  wife,  at  any  time  or  times  during  ^^Ife  o^  f^ 
I  their  joint  lives,  and  after  the  death  of  the  wife,  if  the  ^^^^ 
I  husband  shall  survive  her,  the  husband  at  any  time  or  appoint  that  a 
i  times  daring  his  life  may  by  deed,  with  or  without  power  g^*^^^^^ 
;  of  revocation  and  new  appointment,  appoint  that  any  foranypurpoae 
\  «um  or  sums,  not  exceeding  altogether  (whether  under  a  h^bond't 
jobt  appointment  or  a  sole  appointment,  or  under  both)  '"°*'- 
the  sum  of  £ ,  shall  be  raised  out  of  the  husband's 
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fund,  and  shall  be  paid  to  themselves  or  himself,  or  to 
any  other  persons  or  person,  or  for  any  porposes  which 
they  or  he  may  think  fit,  and  the  trastiees  shall  raise  and 
pay  or  apply  such  sum  or  sums  accordingly.  PROvn>BD 
ALWATS,  and  it  is  hereby  declared,  that  the  survivor  of 
the  husband  and  the  wife,  at  any  time  or  times  after  the 
death  of  the  other  of  them,  and  either  in  contemplatioQ 
of  or  after  any  future  marriage  of  such  survivor,  may 
by  deed,  with  or  without  power  of  revocation  and  new 
appointment,  or  by  will  or  codicil,  appoint  that  any 
part  or  parts,  not  exceeding  altogether  one  equal 
moiety  of  the  fund  of  the  appointor  (exclusive  \inr 
elusive]  in  the  case  of  the  husband  of  any  sum  or 
sums  previously  appointed  under  the  power  in  that 
behalf  lastly  hereinbefore  contained),  shall  after  the 
death  of  the  appointor  be  held  by  the  trustees  upon  tnuk 
to  pay  all  or  any  part  of  the  income  thereof  to  any  person 
whom  the  appointor  may  marry  after  the  death  of  his  or 
her  now  intended  wife  or  husband,  as  the  case  may  be 
[remmnder  of  power  to  make  settlement  on  future  marriage^ 
and  ancillary  clames,  pp.  450,  451,  supra,  substituting 
" appointor " /or  '•'wife"].  Provided  always,  and  it  is 
hereby  declared,  that  the  trustees  may  during  the  lives 
of  the  husband  and  the  wife,  upon  their  request  in  writing, 
raise  out  of  either  the  husband's  fund  or  the  wife's  fond, 
and  may  during  the  life  of  the  sm-vivor  of  them,  upon  his 
or  her  request  in  writinc(,  raise  out  of  his  or  her  fund  any 

sum  or  sums  not  exceeding  altogether  the  sum  of  £ ^r 

and  upon  the  like  request  may  apply  the  same  in  the ' 
purchase  [reviainder  of  power  to  invest  in  Ute  purchase  af, 
land  and  ancillary  clauses,  pp.  488—440,  supra.     Powers 
of  settling  questions  and  of  appointing  new  trustees  and : 
additional    indemnities ,   and    devolution   clause,    d-c.,  «t 
required,  pp.  442 — 445,  482,  supra].     In  witness,  &c. 

THE  FIRST  SCHEDULE  above  refened  to. 

THE  SECOND  SCHEDULE  above  refeiTed  to. 
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CXXXII. 

TOLUNTABY   SETTLEMENT   of  BeAL   and   PERSONAL   Est!ATB       Prp.CK1>knt 

CXXXII 

Jot  the  benefit  of  the  Settlor,  Im  Wife,  Children  and         

Grandchildben  (a) ;  Power  of  Revocation.  voluntary, 

•  or  HKAL  AND 

TfflS  INDENTURE,  made,  &c.,  between  A.  B.,  of,  _._'^"'^^«__ 

&c.  \$€ttlar\  of  the  one  part,  and  C.  D.,  of,  &c.,  and  E.  F.,  rarties. 

of,  &e.  [irutteeg],  of  the  other  part,  witnesseth,  that,  in  witnesseth. 

consideration  of  the  natural  love  and  affection  of  the  said 

A.  B.  for  his  wife,  and  issue  hereinafter  mentioned,  and 

for  divers  other  good  considerations,  the  said  A.  B.  doth 

hereby  grant  unto  the  said  C.  D.  and  E.  F.  and  their  Cooveyance. 

heirs  \parceh — pp,   126,  186,  &c.],  to  hold  the  said  Habendum. 

premises  unto  the  said  C.  D.  and  E.  F.,  and  their  heirs,  To  the  use  of 

TO  THE  USE  of  the  Said  A.  B.  and  his  assigns,  during  his  {Jj®  *^*****'^  '*^' 

life  without  impeachment  of  waste ;  and,  after  his  death, 

10  THE  USB  of  G.  B.,  his  wife,  and  her  assigns,  during  Remainder  to 

her  life,  without  impeachment  of  waste ;  and,  after  the  iJ^*  ^'  ®  **' 

death  of  the  said  G.  B.,  to  the  use  of  the  said  C.  D.  and  Remainder  to 

trustees, 
(a)  As  to  the  ^ulidity  of,  and  consideration  for,  voluntary  settle- 
neats,  see  Dav.  Prec.  Conv.,  3rd  ed.,  vol  iii.,  pp.  668  to  699  ;  Dart, 
T.  &  P.,  6th  ed.,  vol.  ii.,  pp.  1002  et  seq.  It  is  not  necessary  that 
nch  a  settlement  should  contain  a  power  of  revocation,  or  even  a 
Seneral  power  of  disposition  on  failure  of  the  immediate  or  prin- 
optl  porpoaes  of  the  deed,  but  the  settlor's  attention  should  be 
puticularly  drawn  to  the  fact  tliat  a  power  of  either  description 
night  be  resenred  to  him.  See  James  v.  Cov^e/iman,  29  Ch.  D.  212  ; 
tk  actual  decision  in  which  case  must,  however,  be  regarded  as  of 
i^Ufol  aathority  ;  see  Tncker  v.  Bennett^  38  Ch.  D.  1.  As  reganls 
•ettlemenis  of  leaseholds,  Price  v.  Jenkins  (4  Ch.  D.  483 ;  5  Ch.  D. 
Cld)  deciding  that  such  a  settlement  cannot  be  voluntary,  is  still 
fc^eil  (see  Harris  v.  Ttthb,  42  Ch.  D.  79),  except  in  cases  (as  in 
Be  BidUr,  22  Ch.  D.  74)  arising  under  13  Eliz.  c.  5.  A  voluntary 
•Htlement  is,  under  sect.  47  of  the  Bankruptcy  Act,  1883,  voitl 
^(Sunit  the  settlor's  trustee  in  bankruptcy  in  the  event  of  the  settlor 
becoming  bankrupt  within  two  years  after  the  date  of  the  settlement ; 
W  after  some  conflict  of  authority  it  has  now  been  determined  thut 
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Prkckdent 
CXXXII. 

TOLUNTAKY, 

OP  REAL  AND 

FEB80NAL 

ESTATE. 

upon  triuit  to 

and  hold  the 
monies  pro- 
duced upon 
trust, 

as  to  three- 
sixths,  for 
certain 

children  of  the 
settlor ; 


— as  to  one- 
sixth,  to  invest 
and  accumu- 
late, until 
claimed  hy  one 
of  the  Hettlor*8 


E.  F.,  their  heirs  and  assigns,  upon  trust  that  the  said 
C.  D.  and  E.  F.,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor  (which  several  persons, 
and  other  the  trustees  or  trustee  for  the  time  being  of 
these  presents,  are  hereby  declared  to  be  trustees  hereof 
for  purposes  of  the  Settled  Land  Acts,  1882  to  1890  (a), 
and  are  hereinafter  referred  to  as  ''  the  trustees  '*)>  shall 
sell  the  said  premises  (b) ;  and  shall  hold  the  monies  to 
arise  from  every  such  sale  (after  payment  thereout  of  all 
expenses)  upon  the  trusts  following :  (that  is  to  say),  as 
TO  three  sixth  parts  thereof,  upon  trust  to  pay  the  same 
equally  among  such  of  the  children  hereinafter  named  of 
the  said  A.  B.,  viz.,  H.  B.,  J.  B.,  and  K.  B.,  as  shall  be 
living  at  the  death  of  the  survivor  of  the  said  A.  B.  and 
G.  B.,  or  shall  be  then  dead  leaving  issue  then  living, 
the  share  or  shares  of  such  of  them  as  shall  be  then  dead 
leaving  issue  then  living  to  be  paid  to  his,  her,  or  their 
respective  executors  or  administrators,  as  part  of  his,  her, 
or  their  respective  personal  estate ;  and  as  to  one  other 
sixth  part  thereof  upon  trust  to  invest  the  same,  in  the 
names  of  the  trustees  in  any  of  the  public  stocks  or  funds 
of  the  United  Kingdom  (but  in  no  other  investment)  (e), 


tlie  effect  of  the  section  is  to  make  the  settlement  void,  not  ah 
initio^  but  only  from  the  time  when  the  trustee's  title  accrues,  so  thst 
a  bond  fide  purchaser  for  value  of  the  property  before  that  time 
acquires  a  good  title  as  against  the  trustee,  Re  Carter  <6  KenderdineU 
Coniracty  [1897]  1  Ch.  776 ;  overruling  Ee  Briggs  d:  Spieer,  [1891] 
2  Ch.  127.  The  statute  27  Eliz.  c.  4  (by  which  a  volontaiy  con- 
veyance was  avoided  as  against  a  subsequent  purchaser)  is  repealed 
by  66  &  57  Vict.  c.  21  (The  Voluntary  Conveyances  Adt,  1893).  A 
settlement  of  this  nature  is  not  within  the  compulsory  proyinons  of  | 
the  Land  Transfer  Act,.  1897  ;  but  where  the  land  is  already  r^^istered 
the  settlement  should  be  accompanied  by  a  transfer  in  the  prescribed 
form,  and  the  I'equisite  restrictions  or  inhibitions  entered  on  the 
register.    See  the  observations,  supra,  pp.  92,  93. 

(a)  See  infra,  p.  526,  n.  (a),  and  the  subsequent  notes  to  Pre- 
cedent CXXXV. 

(6)  See  supra,  p.  483,  n.  (c). 

(c)  See  p.  615,  n.  {a). 
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and  to  accumulate  the  income  thereof  in  the  way  of     Pukckdext 
compound  interest,  by  similarly  investing  the  same  and      ^^-^^^^' 
the  resulting  income  thereof,  until  the  same  shall  become    voluntary, 
payable  as  hereinafter  mentioned;   (that  is  to  say),  if    ^p^^nal 
L.  B.,  the  son  of  the  said  A.  B.,  or  any  issue  of  the  said       ^'^^'^''" 
L.  B.  (he  being  then  dead)  shall  claim,  within  fifteen  sons  or  his 
years  from  the  date  of  these  presents,  then  to  pay  or  ^teenyeaw; 
transfer  the  same,  and  the  accumulations  thereof,  to  the 
said  L.  B.,  or  (he  being  dead)  to  his  issue  then  living, 
sueh  issue,  if  more  than  one,  to  take  in  equal  shares,  per 
stirpes ;  but  if  the  said  L.  B.,  or  any  issue  of  the  said 
L.  B.,  shall  not  claim  within  such  fifteen  years,  or  if, 
before  the  expiration  thereof,  it  shall  be  ascertained  that 
the  said  L.  B.  is  dead,  and  that  no  issue  of  the  said  L.  B. 
is  then  living,  then,  immediately  upon  the  expiration  of 
the  said  fifteen  years,  or  upon  the  death  of  the  said  L.  B. 
and  the  failure  of  his  issue  being  so  ascertained,  which- 
ever shall  first   happen,   the    trustees  shall  hold   the 
last-mentioned   sixth   part   of  the   said  net   purchase- 
monies,  and  the  accumulations  thereof,  upon  the  trusts 
htt^before  declared  of  the  first-mentioned  three  sixth 
parts;    and  as  to  the  remaining  two  sixth  parts   of  —as  to  remain, 
the  said   net  purchase-monies,  upon  trust  to  pay  the  to°divide**^**^*' 
same  equally  among  such  of  the  persons  hereinafter  amongst  the 
named,  viz.,  M.  H.,  N.  H.,  and  0.  H.,  the  children  of  Sii<£!in^^^  ' 
P.  H.,  deceased,  who  was  a  daughter  of  the  said  A.  B., 
as  shall  be  living  at  the  death  of  the  survivor  of  the 
said  A.  B.  and  6.  B.,  or  shall  be  then  dead  leaving  issue 
tiien  living,  the  share  or  shares  of  such  of  them  as  shall 
be  then  dead  leaving  issue  then  living  to  be  paid  to  his, 
her,  or  their  respective  executors  or  administrators,  as  part 
of  his,  her,  or  their  respective  personal  estate.     And  it  is  Power  to 
HESEBY  DECLABED,  that,  after  the  death  of  the  said  A.  B.    ^^^  ^"^' 
and  6.  B.,  the  trustees  may  at  any  time  or  times,  before 
all  the  said  premises  shall  have  been  sold,  demise  all  or 

(a)  See  p.  484,  n.  (a),  mpra.    The  tenants  for  life  will  have  powers 
of  IcttiDg  under  the  Settled  Land  Act,  1882. 


[ 
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PuECRDKNT     gny  of  the  said  premises  [reviainder  of  letmng  power  as 

" '      at  p,  516,  iw/ra,  <w  as  in  note  at  p.  484,  supra].     And  it 

TOLVNTABY,    jg  HEREBY  DECLARED,  that  Until  all  the  said  premises  shaU 

OF   KBAL  AND  *- 

PF.B80NAL      be  sold,  the  trustees  shall  pay  and  apply  the  net  income 

KSTATK.       thereof,  or  of  the  unsold  part  thereof  (after  payment  there- 

wt"of*^°nte'    ^^^  ^^  ^^^  taxep,  rates,  expenses  of  repairs  and  insurance, 

and  profits  till    and  other  outgoings),  in  the  manner  in  which  the  net 

^^^'  monies  produced  by  the  sale  thereof,  or  the  stocks  or 

funds  in  or  upon  which  any  share  or  shares  thereof  are 
hereinbefore  directed  or  authorised  to  be  invested,  or  the 
income  thereof,  would  have  been  payable  or  applicable, 
if  such  premises  had  been  sold  and  such  investments 

Witnesseth,        made.      AnD   THIS  INDENTURE  ALSO  WITNESSETH,    that,  in 

Bccondiy.  consideration  of  the  natural  love  and  aflfection  of  the  said 

A.  B.  for  his  said  wife,  and  for  his  daughters  hereinafter 

named,  he,  the  said  A.  B.,  doth  hereby  assign  unto  the 

said  G.  D.  and  E.  F.,  their  executors,  administrators,  and 

Assignment  of   assigns,  ALL  his  pictures,  books,  plate,  plated  articles, 

the*toiis^.      linen,  china,  household  goods,  furniture,  chattels,  and 

effects  (other  than  money  or  securities  for  money),  to 
Habendum  HOLD  the  Same  unto  the  said  C.  D.  and  E.  F.,  their 
husbami  and^^  executors,  administrators,  and  assigns,  upon  trust  to 
wife  dunng       peimit  the  said  A.  B.  during  his  life,  and  after  his  death 

the  said  G.  B.  during  her  life,  to  use  the  same;  and 
after  the  death  of  the  survivor  of  the  said  A.  B.  and 
G.  B.,  UPON  TRUST  to  divide  the  same  equally  between 
the  said  H.  B.  and  K.  B.,  their  executors,  administrators, 
or  assigns  (a).  [Power  to  appoint  new  irnstees^  onef 
additional   indemnities,   so  far    as   required,    nt    suprtif 

(a)  This  deed  (not  being  on  marriage)  will  not  come  witiiin  the 
exception  of  "marriage  settlements"  in  sect.  4  of  the  Bills  of  Sale 
Act,  1878  (see  as  to  the  similar  exception  in  the  former  Act,  Fowlfrv. 
Foster,  28  L.  J.  Q.  B.  210  ;  Ashton  v.  Blackskaw,  L.  R.  9  Eq.  510X 
and  will  therefore  require  registration  as  a  bill  of  sale  {Svift  v. 
Pannell,  24  Ch.  D.  210 ;  Reeves  v.  Barlow,  11  Q.  R  D.  610)  to  escape 
the  operation  of  sect.  8  of  the  Act  of  1878.  See  as  to  such  regis- 
tration and  bills  of  sale  generally,  the  notes  to  Precedent  LXXH- 
mpra,  p.  304. 
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pp.  442 — 445.1    And  it  is  hereby  declared,  that  the     Pitp.cK]>KNT 

OKXXII 

said  A.  B.  may  at  any  time  or  times  by  deed  or  \Yill  or      '^ LI. 
codicil  either  alter  or  absolutely  revoke  all  or  any  of    voluntary, 
the  nseSy  trusts,  and  estates  herembefore  limited  and      prrsokal 


KKTATK. 


declared,  and  by  the  same  or  any  other  deed  or  by  will  or  . 
codicil  limit  and  declare  such  new  or  other  uses,  trusts,  ^^"^^^^^ 

•  11  •     1  •  1    revocation. 

and  estates  of  or  concemmg  all  or  any  of  the  said 
premises  hereinbefore  granted  and  assigned  respectively 
as  he  shall  think  fit  (a).    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


CXXXIII. 
Gbant  by  a  Tenant  in  tail  of  a  Bentcharoe  hy  way     Pkkcki)»«nt 

CXXXIII 

of  Jointure,  a  Term   being  created  for  securing  the         __i__    ' 

BsNTCHABOE  (b).  «^'   MARRIAOE, 

GRANT  OF 
m  JOINTURK 

IHIS  INDENTURE,  made,  &c.,  between  A.  B.,  of,  &c.  kkxtcharok. 
[intended  hvsband],  of  the  first  part,  C.  B.,  of,  &c,  [intended  Parties*. 
husbmid's  father],  of  the  second  part,  D.  E.,  of,  &c. 

(a)  Of  conne  covenants  for  title  have  never  been  inserted  in  a 
voluntary  settlement  of  this  nature,  and  it  shonld  be  obser\'ed  that ' 
the  covenants  (A.)  and  (B.)  in  8ub-sect.  (1)  of  sect.  7  of  the  Con  v. 
and  Law  of  Property  Act,  1 881  (App.  IV.,  iifm\  are  not  applicable 
to  voluntary  conveyances.  If  therefore  covenants  for  title  are 
desiied,  either  they  must  be  entered  into  expressly  as  l)efore  the  Act, 
or  a  declamtion  must  be  added  that  covenants  on  the  port  of  the 
I^Dtor  or  assignor  shall  hft  deemed  to  be  implied  to  the  same  effect 
in  the  same  manner  and  with  the  same  consequences  in  all  respects 
» if  the  conveyance  had  been  for  valuable  consideration,  and  he  had 
Iwen  expressed  to  convey  as  beneficial  owner.  On  the  other  hand, 
the  covenant  (E.)  applies  in  any  conveyance  by  way  of  settlement ; 
sod  the  grantor  or  assignor  can  therefore  convey  as  settlor  if  desired, 
fiat  there  may  be  some  doubt  as  to  the  legal  effect  of  such  covenants 
in  a  voluntary  conveyance,  and  cleaiiy  they  could  not  be  specifically 
enforced. 

(ft)  This  Precedent  is  introduced  as  an  example  of  a  partial  dis- 
position t>v  a  tenant  in  tail  in  remainder  under  the  powers  conferred 
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PlllX'KDKNT 

CXXXIII. 


ox   MA&UIAOE, 
OUAXT  OP 
JOIXTURK 
llENTCHAROK. 


Witneftseth. 


Omnt,  with 
consent  of 
protector, 


— of  yearly 
rentcharge. 

Charged  on 
hereditaments 
in  the 
schedule. 


Witnesseth 
further. 


[intended  wife],  of  the  third  part,  and  P.  G.,  of,  &c.,  H.L, 
of,  &c.,  and  K.  L.,  of,  &c.  [ti-ustees],  of  the  fourth  part, 
WITNESSETH  that,  in  consideration  of  a  marriage  intended 
to  be  solemnised  between  the  said  A.  B.  and  D.  E.,  and 
in  pursuance  of  an  agreement  entered  into  on  the  treaty 
for  the  same,  he  the  said  A.  B.,  as  beneficial  owkbb, 
with  the  consent  of  the  said  G.  B.,  as  the  protector  of  the 
settlement  of  the  hereditaments  hereby  charged  (testified 
by  his  being  a  party  to,  and  executing  these  presents), 
doth  hereby  grant  unto  the  said  D.  E.  and  her  assigns, 
that  if  the  said  intended  marriage  shall  be  solemnised, 
and  if  she  shall  survive  the  said  A.  B.  and  G.  B.,  she  the 
said  D.  E.  and  her  assigns,  may  from  and  after  the  death 
of  the  survivor  of  them  the  said  A.  B.  and  G.  B.,  receive 

during  her  life  the  yearly  rentcharge  of  £ ,  to  be 

charged  upon  and  payable  (a)  out  of  all  the  manoi^, 
messuages,  farms,  lands,  and  hereditaments,  specified  in 
the  schedule  hereto,  and  to  be  payable  by  equal  quarterly 
payments,  without  any  deduction,  and  the  first  such 
quarterly  payment  to  be  made  within  three  calendar 
months  after  the  death  of  the  survivor  of  them  the  said 
A.  B.  and  C.  B.  (b).  [And  this  indenture  also  witnbsseth 
that  in  consideration  of  the  said  intended  marriage, 
and  in  further  pursuance  of  the  said  agreement,  he  the 
said  A.  B.,  with  the  consent  of  the  said  G.  B.  (testified 

by  the  Act  3  &  4  Wni.  4,  c.  74,  and  of  a  grant  of  a  reutchaige 
without  a  settlement  of  the  estate.  The  more  usual  course  would  be 
wholly  to  bar  the  entail  and  resettle  the  estate  ;  but  circumstances 
occasionally  i*ender  such  a  settlement  as  that  in  the  text  desirable. 
The  omission  of  the  parts  referring  to  the  barring  of  the  estate  Uii 
would  render  this  Precedent  applicable  to  a  similar  settlement  by  a 
teuant  in  fee  simple. 

(a)  See  p.  478,  n.  (a). 

(6)  The  powers  of  distress  and  entry  formerly  usual  are  supplied  by 
sect.  44  of  the  Conv.  Act,  1881  (App.  IV.,  infra).  The  limitation  of 
a  term  to  trustees  for  msing  the  jointure  has  been  retained  for  use, 
wlien  desired  for  that  or  any  other  purpose,  but  the  jointress  will  have 
power  to  limit  such  a  term  if  necessary  under  the  same  section,  and 
the  limitation  should,  as  a  rule,  be  omitted. 
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as  aforesaid),  doth  hereby  grant,  demise,  and  dispose  of     Precrdfot 

onto  the  said  F.  G,,  H.  I.,  and  K.  L.,  their  executors,       "  1 

administrators,  and  assigns,  all  the  manors,  messuages,  ^^  marriage^ 

•!»      "I      •  1  •  1  GRANT  OP 

hrms,  lands,  and  hereditaments  specified  m  the  said      jointuhk 
schedule  hereto.  To  hold  the  premises,  subject  to  the    '^^^'^^"^^^''' 
uses  and  estates  which  under  or  by  virtue  of  the  sub-  P®™^®  *<l 

•^  ^  ^  trustees  oi  pre- 

sisting  settlement  or  settlements  of  the  said  premises  are  mises  charged. 
sabsisting  or  capable  of  taking  effect,  prior  to  the  estate  I'areels. 
in  tail  of  the  said  A.  B.  in  the  same  premises  and  to  the  n*^^^™* 
powers  annexed  to  such  prior  uses  and  estates,  so  far  as  ^o^ruses;^ 
the  same  are  now  subsisting  or  capable  of  taking  effect,  —and  to  the 

AND  also  subject  to  the  said  yearly  rentcharge  of  £ ,  "^entcharge. 

and  the  powers  and  remedies  for  enforcing  payment 

thereof,  unto  thesaid  P.  G.,  H.  I.,  andK.  L.,  their  executors.  For  a  term. 

administrators,  and  assigns,  for  the  term  of years, 

to  commence  from  the  death  of  the  suryivor  of  the  said 

A.  B.  and  C.  B.  without  impeachment  of  waste,  upon  ^?^^  *"«*«  ^ 

TBCST  that  the  said  F.  G.,   H.  I.,  and  E.  L.,  their  rentcharge. 

executors  and  administrators,  shall  permit  the  person 

or  persons  entitled  in  reversion  immediately  expectant  on 

the  said  term  of years,  to  receive  the  rents  and 

profits  of  the  said  premises,  until  default  shall  be  made 
for  sixty  days  in  payment  of  the  said  rentcharge  of 

£ ,  or  some  part  thereof,  at  the  times  and  in  manner 

aforesaid ;  and  if  any  part  of  the  said  rentcharge  shall 
be  unpaid  for  sixty  days  after  any  of  the  times  herein- 
before appointed  for  payment  thereof,  then,  and  so  often 
shall,  by  and  out  of  the  rents  and  profits  of  the  same 
premises,  or  by  mortgage  thereof,  or  by  the  sale  of 
timber  or  minerals,  or  by  all  or  any  of  the  ways  afore- 
said, or  by  any  other  reasonable  ways  or  means,  raise  and 
pay  the  said  rentcharge,  and  all  arrears  thereof,  and  all 
costs,  damages,  and  expenses  incurred  by  reason  of  the 
non-payment  thereof,  and  shall  pay  the  surplus  of  the 
monies  to  be  raised  as  aforesaid,  to  the  person  or  persons 
entitled  to  the  reversion  immediately  expectant  on  the 
same    term;    and    subject    to  the  trusts  hereinbefore 
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declared,  shall  permit  the  rents  aud  profits  of  the  same 
premises  to  be  received  by  the  person  or  persons  entitidd 
as  aforesaid  :  And  no  mortgagee  advancing  money  npoD 
any  mortgage  purporting  to  be  made  under  any  of  the 
trusts  hereinbefore  declared,  shall  be  bound  to  see  that 
the  money  raised  is  wanted,  or  that  no  more  than 
is  wanted  is  raised,  or  otherwise  as  to  the  propriety 
of  such  mortgage  (a)  [pfucer  to  appoint  new  titistees  to 
be  exerciseable  by  D.  E.  alone,  ut  suproy  p.  432].]     Ik 

WITNESS,  <fec.  Q)). 

THE  SCHEDULE  above  referred  to. 
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CXXXIV. 

Settlement,  on  Marriage,  of  Real  Estate  (Freehold 
and-  Copyhold)  upon  the  Husband  and  Wife  snccesiively 
for  Vifey  ivith  Remainder  to  the  Issue  of  the  niania{je,  at 
the  Husband  and  Wife,  or  the  Surnnyry  sliall  Appoint; 
and  in  Defanlty  to  the  Children  in  equnl  Shares  in 
Tail  as  Tenants  in  Common  with  Cross  Bemaindebs. 
Powers  of  Management  during  Minorities,  of  Leasing, 
and  of  Sale  and  Exchange  (c). 

This  indenture,  made,  &c.,  between  A.,  of,  4c. 
[intended  husband],  of  the  first  part,  B.,  of,  &c.  [intended 
wife],  of  the  second  part,  and  C,  of,  &c.,  and  D.,  of,  4c 


(a)  As  to  the  propriety  or  advantage  of  inserting  hei^  a  ileclaratioo 
to  bar  dower,  see  Dav.  Prec.  Con.,  vol.  iii.,  3i"d  ed.,  p.  851,  n.(/}. 

(6)  Tills  deed  must  be  enrolled  in  the  Ofntral  Office  withio  sit 
calendar  months  after  its  execution  by  A.  B.  If  the  land  is  r^steied 
the  jointress  must  be  protected  by  means  of  a  caution  or  restriction- 
See  »upra,  pp.  97 — 99. 

(c)  When  real  estate  is  desired  to  be  settled  upon  the  children 
as  the  parents  shall  appoint,  and,  in  default,  equally,  the  best  way 
is  to  convey  the  estate  to  the  trustees,  upon  tru^t  to  sell  and  hold 
the  money  produced  upon  trusts  to  be  declared  by  a  settlement  of  evcfi 
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[trusUes]  (hereinafter  called  the  trustees),  of  the  third     Phkckdent 

CXXXIV 

part,  WITNB88ETH,  that,  in  consideration  of  a  matriage         

intended  to  be  shortly  solemnised  between  the  said  A.  ^^  marriage, 

_  __       *••»»  ^  »   m        ^  ®^  REAL 

and  B.,  he  the  said  A.  as  beneficial  owner  (a),  with  the  kotatb,  the 
approbation  of  the  said  B.,  doth  hereby  grant  unto  the  rA^Q^As 
trustees,  and  their  heirs  [parcelsy  pp.  126,  136,  &c.],     tknants  in 

j«  •  11  11  iji*  COMMON  IN 

TO  HOLD    the    premises   unto    the   trustees   and    their        tail. 
heirs,  to  the  use  of  the  said  A.  and  his  heirs  until  witnessethT" 
the  intended  marriage :   And  after  the  solemnisation  conveyance  of 
thereof  to  the  use  of  the  said  A.  and  his  assigns,  during  freeholds, 
his  life,  without  impeachment  of  waste  (b) ;  and  after  ^^^^  ^^' 
his  death  to  the  use  of  the  said  B.  during  her  life  settlor  till 
without   impeachment  of   waste  [and  so  that  during  ™arn*»®- 
her  said  intended  coverture,  such  reversionary  life  estate  damage  to  iwe 
shall  be  and  remain   her  separate  property,   without  of  hugband  for 
power  of    anticipation];   and   after  the  death  of  the  ufe; 
said  B.,  TO  the  use  of  all  or  such  one  or  more  of  the  — iHsue  of 
issue  of  the  said  intended  marriage  (c),  for  such  estates  hiba^aud 
or  estate,  and  in  such  manner  as  the  said  A.  and  B,  ^'^^:  ^^  ^  „ 

surviTor  shall 
appoint ; 
ajite.  See  Precedents  CXXVII.  ami  CXXVIII.,  supra.  Fur  when 
real  estate  is  settled,  as  in  the  Precedent  in  the  text,  the  ordinary 
provisiona  for  hotchpot  and  advancement  cannot  be  app1ie<l,  nor 
those  for  maintenance  and  accumulation,  conveniently,  and  there 
is  difficulty  in  dealing  with  the  estate  when  it  becomes  divisible 
amoD};  the  children.  And  it  is  evident  that  the  effect  of  a  settle- 
ment in  trust  for  sale  (such  stde,  during  the  lives  of  the  tenants  for 
life,  to  lie  with  their  consent),  and  a  declaration  that  the  rents  till 
a  sale  shall  go  as  the  income  of  the  funds  would  go,  is  tantamount 
to  the  settlement  of  the  real  estate  in  8|)ecie,  with  the  ordinary 
power  of  sale.  The  Precedent  in  the  text,  however,  is  given 
because  a  settlement  of  this  kind  is  sometimes  insisted  upon. 

(a)  The  husband  might  convey  a,^  settlor  only,  in  which  case  only 
a  covenant  for  further  assurance  would  be  implied  under  sect.  7  of 
the  Conv.  Act,  1881  (App.  IV.  infra).  But  it  has  been  usual  to  make 
a  settlor  under  such  circumstances  covenant  for  title  as  on  a  sale.  See 
n.  (aX  p.  507,  supra. 

(6)  See  as  to  the  cutting  and  sale  of  timber  by  a  tenant  for  life 
impeachable  for  waste,  sect.  35  of  the  Settled  Land  Act,  1882 
{App.  VI L,  infra), 

(c)  See  p.  428,  supra^  and  n.  (c)  on  that  page. 
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shall  by  deed  appoint ;  and  in  default  of,  and  subject  i» 
an;  such  appointment,  as  the  survivor  of  the  said  A.  and 
B.  shall  by  deed  or  will  or  codicil  appoint ;  and  in  DSFAru 
of,  and  subject  to  any  such  appointment,  to  the  rs 
of  the  child  or  children  (as  the  case  may  be)  of  the  sail 
intended  marriage  in  tail,  such  children ,  if  more  than  one,  t» 
take  as  tenants  in  common,  in  equal  shares,  with  cross  re- 
mainders in  tail  between  or  among  them(a) ,  with  remainder 
TO  THE  USE  of  the  Said  A.,  his  heirs  and  assigns.  And  it  m 
HEREBY  DECLARED,  that,  after  the  death  of  the  said  A. 
and  B.,  so  long  as  any  child  of  the  said  intended  marriage 
shall  be  under  the  age  of  twenty-one  years,  the  trustees 
shall  receive  the  rents  and  profits  of  and  manage  the  said  , 

(a)  This  form  of  limitation  to  tenants  in  common  in  tail  with 
cross  remainders,  Avhich  is  slightly  modified  from  the  form  long 
used  in  wills,  and  which  by  virtue  of  sect.  51  of  the  Conv.  Ac^ 
1881,  is  effectual  for  the  puri^ose  in  deeds,  is  adopted  in  the 
present  Precedent  as  being  shorter,  simpler,  and  more  intelligible 
than  the  form  formerly  in  use  for  the  purpose  in  deeils,  which  i» 
subjoined  : 

"  To  THE  USE  of  all  the  children  of  the  said  intended  marriage^ 
and  the  heirs  of  their  respective  bodies,  in  ecjual  shares,  aa  tenantt 
in  common;  and  if  and  so  often  as  any  such  child  shall  die 
without  issue,  thpn,  as  well  as  to  his  or  her  original  share,  as  also 
to  the  share  or  shares  that  shall  have  8urvive<l  or  accrued  to  him 
or  her,  or  to  the  heirs  of  his  or  her  body,  to  the  use  of  the  othen 
of  such  children,  and  the  heirs  of  their  respective  bodiess  in  equal 
shares,  as  tenants  in  common  ;  and  if  all  such  children  but  one 
shall  die  without  issue,  or  there  shall  be  but  one  child  of  the  said 
intended  marriage,  then,  as  to  the  entirety  of  the  said  premise^ 
to  the  use  of  such  one  or  only  child,  and  the  heirs  of  his  or  her 
bodv.'* 

{b)  This  clause  is  retained  l)ecause  it  is  applicable  to  the  entirety 
during  the  minority  of  any  of  the  children,  while  the  corresponding 
statutory  power  conferred  by  .«ect.  42  of  the  Conv.  Ajct,  1881,  i$ 
framed  so  as  to  apply  to  undivided  shares  severally  during  the 
respective  minorities  only  of  the  persons  entitled  to  such  shara. 
If  the  statutory  form  is  preferred,  the  following  clause  should  be " 
inserted  in  lieu  of  that  in  the  text : 

"  And  it  is  hereby  declared  that  the  powers  exercise- 
able  by  virtue  of  the  Conveyancing  and  Law  of  Propertj 
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premises,  and  may  fell  timber  for  repairs  or  sale  or  other-     ruKCKOEMT 

irise,  and  may  accept  surrenders  from,  and  make  allow-       ' ' 

ances  to,  and  arrangements  with  tenants  and  others,  and  «>'  mauhiaok 
do  all  such  other  things  as  may  to  them  seem  expedient 
for  the  due  management  thereof ;  and,  after  deducting  the 
eipenses  of  management,  repairs,  insurance,  and  other 
oatgoings  [if  there  be  or  can  be  any  charge  on  the  'premises, 
add,  '*and  keeping  down  any  annual  sum  or  sums,  and 
the  interest  on  any  principal  sum  or  sums  charged  on  the 
premises"],  shall  pay  to  such  of  the  children  of  the  said 
intended   marriage  as  shall   for   the   time   being  have 
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CHILDKKN 

TAKING    A» 

TKNANT8  IN 

COMMON  IN 
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Act,  1881,  8.  42,  during  the  minority  or  minority  and  dis-  during  miuori. 
coverture  (as  the  case  may  be),  of  any  person  who  would  **^*^'  4-2o7the 
but  for  that  section  be  beneficially  entitled  to  the  possession  ^-onv.  Act, 

1S81 

of  the  said  premises,  or  any  undivided  share  thereof,  shall 
be  exerciseable  by  the  trustees  [and  during  so  long  as  any 
ehild  of  the  said  intended  marriage  shall  be  under  the 
age  of  twenty-one  years,  and  being  a  daughter  shall  not 
have  married,  shall  be  exerciseable  over  the  entirety  of 
the  hereditaments  for  the  time  being  subject  to  the  then 
subsisting  uses  of  these  presents,  notwithstanding  that  any 
other  child  or  children  of  the  said  intended  marriage  may 
then  have  attained  that  age,  or  being  adaughter  or  daughters^ 
have  married,  but  so  that  the  trustees  shall  pay  to  such  of 
the  children  of  the  said  intended  marriage,  as  shall  for  the 
time  being  have  attained  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters  have  married,  his,  her,  or 
Uieir  share  or  respective  shares  of  the  net  income  of  the 
same  hereditaments],  and  in  case  any  such  person  being 
tenant  in  tail  by  purchase  under  these  presents  dies  while 
an  infont,  and  beinga  woman  without  having  been  married, 
the  accomulated  fund  arising  during  his  or  her  minority^ 
or  minority  and  discoverture  (as  the  case  may  be)  from 
&e  income  of  the  said  premises  or  of  such  undivided  share 
thereof,  and  from  investments  of  income  thereof,  shall 
D.c.P.  33 
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rn^Y^Tv*^     attained  the  age  of  twenty-one  years,  his,  her,  or  their 
share  or  respective  shares  of  the  said  net  rents  and  profits; 


cxxxi\ 


^^  "^i!:''t°''*  AND  shall,  out  of  the  share  thereof  of  every  or  any  of  the 

Ox    xLEAL 

ESTATE,  THE  Said  Children  who  shall  for  the  time  being  be  under  the 
age  of  twenty-one  years,  pay  the  whole,  or  such  sum  or 
sums  as  the  trustees  shall  think  proper,  for  or  towards  the 
maintenance  or  education  of  every  such  minor  (either 
directly  or  by  payment  to  his  or  her  guardian  or  guardians, 
to  be  applied  by  such  guardian  or  guardians  withoat 
accounting  to  the  trustees),  and  shall  accumulate  the 
residue  (if  any)  of  every  or  any  such  share  of  the  said 
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(subject  to  the  power  in  the  said  section  contained  of 
applying  accumulations  as  income)  be  held  upon  the 
trusts  and  with  and  subject  to  the  powers  and  provisions, 
applicable  to  the  monies  arising  from  sales  under  the 
power  of  sale  hereinafter  contained,  and  stocks,  funds, 
and  securities  purchased  therewith." 

The  section  referred  to  will  be  found  in  App.  IV.,  infra,  and  is 
commented  on,  supra,  p.  56.  It  extends,  it  will  be  noticed,  to 
persons  taking  by  descent  as  well  as  to  persons  taking  by  purchase, 
and  in  this  respect  is  more  beneficial  than  the  common  form.  The 
words  in  brackets  will  be  omitted,  if  it  is  not  desired  to  make  these 
statutory  powers  extend  to  the  entirety  during  the  minority  of  any 
child.   And  if  the  Settled  Land  Act,  1882  (App.  VII.,  in/ra),  be idiei 

on  (as  to  which  see  n.  (a)  on  p.  527,  infra),  for  the  words  ''  be  held 

upon,  &c.,"  should  be  substituted  the  words ''  be  applied  in  the 
purchase  of  hereditaments  in  England  or  Wales  for  an 
estate  in  fee  simple  to  be  made  subject  to  the  settlement 
hereby  created  of  the  said  premises  or  of  such  undivided 
share  thereof  as  the  case  may  be,  in  the  manner  prescribed 
by  sect.  24  of  the  Settled  Land  Act,  1882,  with  reference  to 
land  acquired  by  purchase  as  in  that  Act  mentioned,  bat 
without  prejudice  to  the  interim  application  thereof  as 
capital  money  arising  under  that  Act."     See  as  to  thit 

form  the  note  on  sect.  22  (5)  of  that  Act ;  and  compare  another 
mode  of  referential  trust  illustrated  in  the  form,  it^ra^  of  a  will  of 
real  and  personal  estate  creating  strict  settlement. 
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rents  and  profits  in  the  way  of  compound  interest,  by     PRscromjT 
investing  the  same  and  all  the  resulting  income  thereof, 
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in  their  names,  in  or  upon  any  stocks,  funds,  or  securities  ^^  mabriaoe, 

in  or  upon  which  capital  money  arising  under  the  Settled 

Land  Act,  1882,  is  by  law  authorised  to  be  invested  (a), 

with  power  to  resort  to  such  accumulations  respectively  at 

any  time  or  times  during  the  minority  of  the  child  from 

whose  share  the  same  respectively  shall  have  arisen,  for 

the  maintenance  or  education  of  such  child ;  and,  subject 

and  without  prejudice  to  the  provision  for  resorting  to  the 

said  accumulations  for  maintenance  and  education  as 

aforesaid,  shall  hold  all  the  said  residue  of  every  or  any 

such  share  of  the  said  rents  and  profits,  and  the  stocks, 

funds,  and  securities,  in  or  upon  which  the  same  may  be 

invested,  upon  such  trusts  as  the  same  would  be  held 

upon  if  the  same  were  monies  arising  from  sales  under 

the  power  of  sale  hereinafter  contained,  or  stocks,  funds,  or 


(a)  In  some   fonner  editions  the  inveBtnieiits  were   limited    to 

gOTemment  or  real  securities,  and  (as  in  other  cases  where  tlie 

Jange  of  investment  was  similarly  restricted),  the  words  "  but  in 

DO  other  mode  of  investment,"  were  introduced  with  reference  to 

the  provisions  ol  sect.  32  (repealed)  of  the  Act  22  &  23  Vict,  c  35, 

and  sect  11  (repeided)  of  the  Act  23  &  24  Vict.  c.  3H.     It  was  held 

inRi  Wedderhnrn^s  TmaU,  9  Ch.  D.  112,  that  even  such  restrictive 

woni*  did  not  exclude  any  investments  authorised  under  the  latter 

Act.    This  decii^ion  i-s  of  no  importance  now,  because  the  Trustee 

Act,  1893,  authorises  a  trustee  to  invest  in  the  securities  mentioned 

,  ID  that  Act    only   unless    forbidden.      In   the    present  case,   the 

i  «xamulation8  will,  by  virtue  of  sect.  33  of  the  Settled  Land  Act, 

;  1882  (App.  VII.,  infra),  be  subject  to  the  provisions  of  sub-sect.  (1) 

j  «f  Met.  21,  as  to  the  investment  of  capital  money  arising  under 

that  Act,  and  it  seem.s  impossible  to  exclude  any  of  the  invest- 

>Mntt  expressly  autliori.«ed  by  that  sub-section.     Those  authorised 

Ottly  by  the  Trustee  Act,  1893,  might  (it  is  thought)  be  excluded, 

ttd  if  that  be  desired  the  words  **  other  than  and  except 

Stocks,  funds,  or  securities  authorised  only  by  the  Trustee 

Act,  1893,"  or  **  other  than  and  except  Irish  stocks,  funds, 

w  securities  authorised  only  by  the  Trustee  Act,  1893," 
Bugbt  be  added  here. 

33—2 
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securities  purchased  therewith  (a).  Provided  always  (6), 
that  after  the  death  of  the  said  A.  and  B.,  the  trustees 
during  the  minority  of  any  child  of  the  said  intended 
marriage,  may  by  deed  appoint  by  way  of  lease  all  or  any 
of  the  said  premises,  for  any  term  of  years  absolute  or 
determinable,  not  exceeding  [for  agricultural  or  occupation 
purposes]  twenty-one  years  [or  for  building  or  repairing 
purposes,  ninety-nine  years],  to  take  effect  in  possession 
or  within  six  calendar  months  from  the  date  of  the 
appointment,  so  as  there  be  reserved  the  best  yearly 
rent  that  can  be  reasonably  gotten  without  taking  any 
premium,  [but  in  the  case  of  building  or  repairing 
leases,  any  rent  smaller  than  the  rent  to  be  ultimately 


(a)  See  the  variation  in  n.  (?>),  supra,  p.  512. 

{h)  See  p.  527,  n.  (a),  as  to  the  omission  of  express  jwwers  of 
leasing,  and  of  sale  and  exchange,  where  the  statutory  poweri 
under  the  Settled  Land  Act,  1882  (App.  VII.,  infra),  will  fully 
supply  their  place.  These  powers  may  be  incorporated,  if  desired, 
in  lieu  of  those  in  the  text,  according  to  the  forms  given  in  th&t 
Precedent.  But  in  a  settlement  like  that  in  the  present  Precedent^ 
where  the  estate  is  limited  to  the  children  as  tenants  in  common, 
it  may  still  be  convenient  that  express  powers  (carryinj^  with  them, 
it  should  be  noticed  by  virtue  of  sect.  2  (8),  the  statutory  powers), 
should  in  some  cases  be  given  to  the  trustees,  in  order  to  enable 
them  to  deal  with  the  entirety  of  the  estate  while  any  child  i» 
under  age,  since  the  statutory  powers  will,  after  the  deaths  of  the 
tenants  for  life,  and  after  any  one  child  has  attained  majoritr, 
enable  the  trustees  to  deal  only  with  the  share  or  shares  of  any 
infant  children  or  child.  As  the  tenants  for  life  will  have,  under 
the  Act,  a  larger  power  of  leasing  than  is  here  given  to  the  trustees, 
it  seems  useless  to  make  this  express  leasing  power  exerciseable  by 
a  tenant  for  life. 

It  may  be  observed  that  in  a  settlement  where  the  children  Uks 
estates  in  fee  contingent  on  attaining  majority,  the  insertion  of  sad» 
express  powers  seeuLs  to  be  still  necessary,  because  the  statutoit 
powers  would  not  in  that  case  enable  the  trustees,  after  the  deaths 
of  the  tenants  for  life,  to  deal  with  the  share  of  any  child  under  age» 
such  case  not  coming  within  either  sect.  59  or  sect.  60  of  the  AcU 
since  such  a  child  is  neither  entitled  in  possession,  nor  a  person  \rb» 
would,  if  of  full  age,  have  the  powers  of  a  tenant  for  life  under  the 
Act. 
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payable  may  be  reserved  during  the  first  five  years]  (a) :  PaEc^EiT 

Provided  also  (h),  that  the  trustees  may  at  any  time  or  1 

times  during  the  life  of  the  said  A.,  with  his  consent  in  <*^  mauriaok, 

writing,  and  after  his  death  during  the  life  of  the  said  B.,  kstatk,  the 

with  her  consent  in  writing,  and  after  the  death  of  the  takinoTk 

said  A.  and  B.,  during  the  minority  of  any  child  of  the  tenants  in 

said  intended  marriage,  at  the  discretion  of  the  trustees  tail. 

(but  subject  to  any  lease  which  may  have  been  granted  p^^g^  ^j  ^^ 

under  the  power  hereinbefore  contained),  dispose  of,  either  and  exchange, 
by  way  of  sale,  or  in  exchange  for  other  hereditaments  in 
England  or  Wales,  all  or  any  of  the  said  premises,  upon 
such  terms  and  under  such  conditions  as  the  trustees 
shall  think  fit,  and  may  revoke  the  uses,  trusts,  and 
powers  then  subsisting  in  or  of  the  hereditaments  so  sold 
or  disposed  of  in  exchange,  and  appoint  the  same  to 
such  uses  and  in  such  manner  as  shall  be  expedient  to 

effectuate  such  sale   or  exchange.     And  it  is  hereby  Monies  arising 

DECLARED,  that  the  trustees  shall,  with  such  consent  or  at  ^oJ^r  of^sale 

such  discretion  as  aforesaid,  lay  out  the  money  received  andexchange 

upon  SLUy  sale  or  for  equality  of  exchange  in  the  purchase  in  the  purchase 

of  freehold  or  copyhold  hereditaments  of  inheritance  (c)  |!^t[^^t;,*^i^e® 

uses  of  the 
(a)  'Die  abo'/e  is  a  short  form  of  the  power  of  granting  leases  for  settlement. 

twenty-one  years  and  building  or  repairing  leases  for  ninety-nine 

ytars,  hitherto  usuiilly  given.    If  the  power  is  to  be  restricted  to  leases 

for  twenty -one  years,  the  words  in  brackets  will  be  omitted.    A  power 

to  •;iant  mining  leases  may  be  added,  if  tlie  estate  contains  minerals, 

tkoogh  prohably  in  most  cases  it  will  be  thought  sutticient  to  rely  on 

the  statutory  power  for  the  grant  of  any  raining  lease,  if  rec^uired. 

If  it  be  clesired  to  give  the  trustees  the  full  leasing  powers,  which 

tenants  fur  life  will  have  under  the  Act,  this  clause,  after  the  word 

**  marriage,"  should  proceed  as  follows :— **may  exercise,  in 
respect  of  the  entirety  of  all  or  any  of  the  said  premises, 
all  such  powers  of,  or  with  reference  to,  leasing,  as  a 
tenant  for  life  thereof  might  exercise  under  sects.  6  to  13, 
both  inclusive,  of  the  Settled  Land  Act,  1882,  and  the 
SettiedLand  Acts,  1889  and  1890." 

(6)  See  p.  516,  n.  (6),  mpra, 

(c)  It  in  common  to  extend  the  power  of  purchitse  to  copyholds 
for  lives,  and  leaseliolds  for  lives  and  yeai*s  ;  but  as  this  is  now  of 
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ON  MAllUIAOK, 

OF   KEAL 

ESTATE,  THE 

CHILDIU'jr 

TAKING    AS 

TENANTS   IN 

COMMON  IN 

TAIL. 

And,  till  a 
purchase,  to  be 
invested  in  the 
funds  or  upon 
securities. 


Witne»eth, 
secondly. 

■ 

Covenant  to 

surrender 

copyholds. 


in  England  or  Wales,  or  in  purchasing  the  enfranchise- 
ment of  any  copyhold  hereditaments  so  purchased,  or 
for  the  time  being  subject  to  the  uses  or  trusts  of  these 
presents,  and  shall  settle  or  cause  the  same  to  be  settled, 
to  the  uses,  upon  the  trusts,  and  subject  to  the  powers 
hereby  limited,  as  far  as  the  deaths  of  parties  and  other 
intervening  circumstances  will  permit.    And  it  is  hereby 
FURTHER  DECLARED,  that.  Until  the  mouey  to  be  received 
upon  any  sale  or  for  equality  of  exchange  shall  be  laid 
out  as  aforesaid,  the  trustees  may,  with  such  consent  or 
at  such  discretion  as  aforesaid,  invest  the  same  in  their 
names  in  any  of  the  stocks,  funds,  or  securities  in  or  upon 
which  capital  money  arising  under  the  Settled  Land  Act, 
1882,  is  by  law  authorised  to  be  invested  (a),  and  vary  the 
same,  if  and  when  they  shall  think  fit;   and  that  the 
income  from  such  investments  shall  be  paid  and  applied 
in  the  same  manner  as  the  rents  and  profits  of  the  here- 
ditaments to  be  purchased  therewith  as  aforesaid  would 
be  payable  or  applicable,  in  case  such  purchase  and  settle- 
ment as  aforesaid  were  then  actually  made  (b).    And  this 
INDENTURE  ALSO  WITNESSETH,  that,  foT  the  consideration 
aforesaid,   he   the   said  A.,  as  beneficial  ov^tjer,  with 

little  use  except  as  regards  leaseholds  for  long  terms  of  years,  and 
requires  additional  trusts  for  settlementy  and,  except  as  r^aida 
leaseholds  for  long  terms  of  years,  for  renewal,  it  is  omitted  when 
brevity  is  desired. 

(a)  See  p.  515,  n.  (a),  supra. 

(6)  It  must  he  understood,  that  the  above  power  of  sale  aod 
exchange  is  applicable  only  to  small  estates,  and  to  simple  settle- 
ments. If  the  estate  is,  or  under  powers  of  charging  may  become, 
subject  to  incumbrances,  a  provision  would  be  added  for  allowing 
money  arising  from  sales,  to  be  applied  in  discharge  of  incum- 
brances. (See,  for  such  a  provision,  the  power  in  the  note  at  the 
end  of  Precedent  CXLVIII.,  infra,)  There  would  also,  in  a  complete 
power,  be  provisions  for  purchasing  and  selling  lands  of  all  tenures 
(see  n.  (c),  on  p.  517,  supi-a),  and  a  provision  that  the  power  shall 
overreach  all  estates  and  charges  to  be  created  under  the  powers  or 
terms  of  years,  except  leases  actually  granted  and  sides  or  mortgages 
actually  made.  (See  the  form  of  a  complete  i>ower,  Dav.  Prec.  Con?^ 
4th  ed.,  vol.  i.,  p.  391.) 
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the  approbation  of  the  said  B.,  doth  hereby  covenant     Pkecedknt 

.  CXXXIV* 

with  the  trustees,  that,  in  case  the  said  intended  marriage         

shall  be  solemnised,  he  the  said  A.,  or  his  heirs,  will  ^^  makriage, 

OP   REAL 

forthwith,  at  his  or  their  own  cost,  effectually  surrender    estate,  the 

into  the  hands  of  the  lord  of  the  manor  of ,  in  the     ^^J;^* ^^s 

county  of  ,  according  to  the  custom  thereof,  all     tenants  in 

THOSE,  &c.  [parcels,  supra,  p.  196],  to  the  use  of   the         tail. 
trustees,  their  heirs  and  assigns,  according  to  the  custom  ^^^  the  use  of 
of  the  said  manor,  by  and  under  the  accustomed  rents,  t^e  trustees 

n  ..  ,         *    .  ,  1      .         i  J    ^po^i  trusts  to 

lines,  suits,  and   services,  and   upon   such  trusts,  and  correspond 

subject  to  such  powers,  as  shall  as  nearly  correspond  ^*i  /  ^*®* 

with  the  uses,  trusts,  and  powers  hereinbefore  limited  holds. 

and  contained  of  the  said  premises  hereinbefore  granted, 

as  the  different  qualities  of  the  estates  and  the  rules  of 

law  and  equity  will  permit  (a).    And  it  is  hereby  agreed  Power  to 

that  the  power  of  appointing  a   new   trustee  or  new  SU^tees.*^^^^ 

trustees  of  these  presents  shall  be  exerciseable  by  the 

husband  and  the  wife  during  their  joint  lives,  and  by  the 

survivor  of  them  during  his  or  her  life,  and  that   (in 

addition  to  the  ordinary  powers,  indemnities,  and  right  —and  addi- 

to  reimbursement  by  law  given  to  trustees)  the  trustees  ^ies  to^teusteei' 

or  any  person  being  or  having  the  powers  of  a  tenant 

for  life  hereunder  may  purchase  or  take  in  exchange,  or 

upon  partition,  or  otherwise  acquire,  any  hereditaments 

or  property,  with  any  title  which  they  or  he  shall  think 

fit  to  accept,  although  the   same  may  be  less  than  or 

inferior  to  the  title  which   a  purchaser  in  the  absence 

of  a  special  contract  is  entitled  to  require,  and  the  trustees 

under  the  direction  of  the  tenant  for  life,  or  person  having 

the  powers  of  a  tenant  for  life  for  the  time  being,  or  at 

their  own  discretion  according  to  circumstances,  may  lend 

on  the  security  of  any  hereditaments  or  property  with  a 

like  title,  and  also  may  [remainder  of  additional  indemni- 

tU$,f,  443,  if  and  so  far  as  required,  adding  where  the  land 

u  registered,  "or  to  apply  forthwith,  or  at  any  time,  for 

(a)  See  supra,  p.  167,  n.  (d),  as  to  the  omission  of  any  declaration 
of  trost  until  surrender  of  the  copyholds. 
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CXXXIV. 


ON    MAUUIAGK, 

OP  ni:AL 

E8TATK,   TIIK 

CHILI  )UKN 

TAKING    AS 

TENANTS   IN 

COMMON  IX 

TAIL. 


the  entry  on  the  register  o!  any  restrictions  or  inhibitions 
for  the  protection  of  the  rights  of  the  persons  beneficially 
interested  in  the  settled  hereditaments  or  otherwise,  or 
for  the  registration  on  the  death  of  a  tenant  for  life  here- 
under of  his  successor  or  successors"],  and  no  act  or 
omission  in  any  such  respect  shall  be  chargeable  as  a 
breach  of  trust  by  the  trustees,  or  by  any  person  being 
or  having  the  powers  of  a  tenant  for  life  hereunder,  who 
shall  have  directed,  joined  in,  or  permitted  the  same. 
[Power  to  employ  a/fenU  and  for  professional  truMees  to 
charge,  Declt ration  as  to  the  devolution  of  th-e  powers  of 
the  trustees,  supra ,  pp.  444,  4B2  (a).]     In  witness,  &c. 

THE  FIRST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 


Phkceuknt 
CXXXV. 


ON    MARUIAGH, 

OF  F&EKHOLDS, 

SONS  TAKING 

SUCCKSSIYELY 

IN  TAIL   MALI-:. 


Parties. 


CXXXV. 

Settlement,  upon  Marriage,  of  Freeholds  upon  the 
Husband  for  life;  remainder,  subject  to  a  jointure 
RENTCHARGE  for  the  WiFE,  and  Term  j'or  raising 
Portions  for  Younger  Children,  to  the  first  and 
OTHER  SONS  of  the  marriage  in  tail  male  ;  remaitider 
to  the  Husband  in  Fee.  Trusts  of  Portions  Term. 
Declaration  as  to  Trusteeship  for  purposes  of  the 
Settled  Land  Act,  1882,  arid  as  to  application  of 
rents  during  minorities  by  reference  to  the  Convby- 
ancing  and  Law  of  Property  Act,  1881.  Variations 
to  Extend  the  powers  of  the  Settled  Land  Acts, 
Settlement  of  Leaseholds  upon  corresponding  trusts. 

This  indenture,  made,  i&c,  between  A.,  of,  Sec. 
[intended  husband],  of  the  first  part,  B.,  of,  &.c.  [intended 
wife],  of  the  second  part,  and  D.,  of,  &e.,  and  E.,  of,  &c. 

(a)  If  the  land  l>e  registered  the  deed  must  be  accompanied  by  a 
transfer  in  the  prescribed  iorni,  and  proper  restrictions  or  inhibit 
tions  must  be  entered  (see  supra,  pp.  92,  93.)    But  a  settlement  made 


I 

J 


SUCCKS8IVKLY 
IN   TAIL  M.U<£. 


AVitnesseth. 
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{^t rustles  of  jyowers]  (hereinafter  called  the  trustees),  of     Pkecrdknt 

the  third  part,  witnesseth,  that  in  consideration  of  a        ^ L 

marrukge  intended  to  be  solemnised  between  the  said  A.  ^^^  mauriaoe, 
and  B.,  he  the  said  A.  as  beneficial  owner  (a),  and  with    sons  taking 
the  approbation  of  the  said  B.,  do.th  hereby  grant  unto 
the  trustees  and  their  heirs  [jyarcels,  pp.  126,  136,  &c], 
xo  aoi^D  the  premises  unto  the  trustees  and  their  heirs,  Qrant 
TO  THE  USE  of  the  Said  A.  and  his  heirs,  until  the  said  iiabeudum. 
iotended  marriage,  and  after  the  solemnisation  thereof  to  To  use  of 
rras   i:sE  of  the  said  A.  and  his  assigns,  during  his  life,  J^^^ria.!^.*  ® 
^vrithout  impeachment  of  waste,  and  after  his  death,  to  —after  to 
THE   XJSB  that,  if  the  said  B.  shall  survive  the  said  A.,  she  ']'^**^^**  ^^^  ^^®- 
aiid  her  assigns  may  thenceforth  receive,  during  her  life,   w^f^^niving 

the   yearly  rentcharge  of  ;t ,  by  way  of  jointure  and  may  receive  a 

in    bar    of   dower,   to  be  [considered  as  her  separate 

propertjs  without  power  of  anticipation,  whilst  she  shall 

be  under  the  now  intended  coverture,  and  to  be]  charged 

ui>on  all  the  said  premises,  but  to  be  payable  quarterly  (b), 

the  first  quarterly  payment  thereof  to  be  made  at  the  end 

of   three  calendar  months  from  the  death  of  the  said  A., 

if  the    said  B.  shall  be  then  living  (c),  And  subject  and  To  use  of  the 

charged  as  aforesaid,  to  the  use  of  the  trustees,  their  ^g"f 

executors,  administrators,  and  assigns,  for  the  term  of 

five   hundred  years,  tb  commence  from  the  death  of  the 

said  A.,  without  impeachment  of  waste,  upon  the  trusts 

and    subject  to  the  powers*  and  provisions  hereinafter 

in  coiis-i iteration  of  marriHge  is  not  withlu  the  compulsory  proviaious 
of  the  I^ind  Ti-anafer  Act,  1897.  It  should  be  observed,  as  rej^ards 
tenuA  for  raising  iiiotiey,  and  powers  of  charging  in  settlements  of 
this  dt-5$cription  affecting  registered  land,  that  these  will  t<ake  the 
or«iixia.ry  foiiii,  and  that  mortgages  or  charges  in  pursuance  of  such 
teriu!%  and  powera  will  also  be  in  tlie  ordinary  form,  but  will  be 
accomiwinied  by  a  charge  in  the  prescribed  form  by  the  registered 
iiroprieton*  (twe  sect.  (3  (7)  of  the  Act  of  1897). 

^^a)   See  supra y  p.  511,  n.  (a). 

(6)    See  p.  478,  n.  (a). 

(c)  The  iMJwers  of  distress  and  entry,  and  also  power  to  limit  a 
t4*nii  for  Hecnring  the  rentcharge,  are  supplied  by  the  Conv.  Act, 
1881  (App.  IV.,  infra\  8.  44. 
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ON   MAR&IAOK, 

OF  FHERHOLD8, 

SONS  TAKING 

SUCCESSIVELY 

IN  TAIL  MALE. 


Beniainder  to 

80IU  of 

maniaj^e  in 
tail  male. 

Bemainder  to 
settlor  in  fee. 

Trusts  of  term 
for  raising 
portions  for 
younger 
children. 


Power  to 
charge  a  gross 
sum. 


declared  and  contained  concerning  the  same :  And  after 
the  expiration  of  the  same  term,  and  in  the  meantime 
subject  thereto  and  to  the  trusts  thereof,  to  the  use  of 
the  first  and  every  other  son  of  the  said  A.  by  the  said  B. 
successively,  according  to  seniority  in  tail  male  (a),  with 
remainder  to  the  use  of  the  said  A.,  his  heirs  and  assigns 
for  ever  (/>).  And  it  is  hereby  declared  that  the  said 
premises  are  hereby  limited  to  the  trustees,  thek  executors, 
administrators,  and  assigns,  for  the  said  term  of  five 
hundred  years,  upon  trust,  that  if  there  shall  be  any  child 
or  children  of  the  said  intended  marriage  (other  than  the 
first  or  only  son,  and  any  other  son  or  sons  who  before  his 

{a)  Or,  *'and  the  heirs  male  of  their  respective  bodies." 

See  n.  (a)  on  p.  512,  supra. 

{b)  The  foUcwing  is  a  form  of  power  enablin;:^  A.  to  charge  a  gross 
sum  : — 

"  Provided  always,  that  the  said  A.  may  by  deed  or 
will  or  codicil  expressly  referring  to  this  power  or  the 
property  subject  thereto  (but  subject  to  the  said  yearly 
rentcharge  hereinbefore  limited,  and  the  powers  and 
remedies  for  recovering  payment  thereof),  charge  all  or 
any  of  the  said  premises  with  the  payment  to  himself  or 
any  other  person  or  persons  and  his  or  their  executors, 
administrators,  or  assigns,  of  any  sum  or  sums  of  money 

not  exceeding  in  the  whole  the  sum  of  £ ,  with  interest 

for  the  same  respectively  after  any  rate  not  exceeding 

£ per  cent,  per  annum  from  the  time  or  times  of  such 

sum  or  sums  respectively  being  so  charged,  or  from  any 
later  time  or  times.  And  also  appoint  all  or  any  of  the 
premises  charged  as  aforesaid  to  the  same  or  any  other 
person  or  persons,  his  or  their  executors,  administrators, 
or  assigns,  for  any  term  or  terms  of  years,  with  or  without 
impeachment  of  waste,  upon  usual  trusts  for  raising  by 
mortgage  or  otherwise  the  principal  sum  or  sums  of 
money  and  interest  so  charged  as  aforesaid,  and  the  costs 
and  expenses  (if  any)  to  be  incurred  in  or  about  the 
execution  of  the  trusts  thereof.*' 
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or  their  respectively  attaining   the   age  of  twenty-one     Pkixkdknt 

years  shall  become  entitled  (a),  whether  in  possession  or        ' 

remainder,  under  or  by  virtue  of  these  presents,  to  the  ^^  makriaok, 

•'  .  .,  ,  1  1       •  OF  JPREKHOLDH, 

said  premises  for  the  first  estate  m  tail  male),  who  being    sonh  taking 
a  son  or  sons  shall  attain  the  age  of  twenty-one  years,  or  i^' ^aT  malk. 

being  a  daughter  or  daughters  shall  attain  that  age  or 

marry,  then  the  trustees  shall  after  the  death  of  the  said 
A.,  or  in  his  lifetime  at  his  request  in  writing,  by  mort- 
gage of  the  said  premises  or  any  of  them  for  all  or  any 
part  of  the  same  term  or  by  the  sale  of  timber,  or  minerals, 
or  by  and  out  of  the  rents  and  profits  of  the  same  premises, 
or  any  of  them,  or  by  all  or  any  of  the  means  aforesaid, 
or  by  any  other  reasonable  means,  raise  for  the  portion 
or  portions  of  such  child  or  children  as  aforesaid  (other 
than  a  first  or  only,  and  other  son  or  sons,  so  becoming 
entitled  (b)  as  aforesaid),  such  sum  of  money  as  is  herein- 
after mentioned  (that  is  to  say),  if  there  shall  be  but  one 

such  child  (other  than  as  aforesaid),  the  sum  of  £ to 

be  paid  to  such  child,  being  a  son,  at  his  age  of  twenty-one 
years,  or  being  a  daughter  at  her  age  of  twenty-one  years 
or  day  of  marriage  which  shall  first  happen,  if  the  same 
shall  happen  after  the  death  of  the  said  A.,  and  if  the 
same  shall  happen  during  his  life  then  immediately  after 
his  death,  or  in  his  lifetime  if  he  shall  so  request  in 
writing:   And  if  there  shall  be  but  two  such  children 

(other  than  as  aforesaid),  the  sum  of  £ ;  and  if  there 

shall  be  but  three  such  children  (other  than  as  aforesaid), 

the  sum  of  M ;  and  if  there  shall  be  four  or  more 

Boch  children  (other  than  as  aforesaid),  the  sum  of  £ . 

The  said  sum  of  £ ,  £ ,  or  £ ,  as  the  event 

may  happen,  to  be  paid  to  all  or  such  one  or  more 

• 

[n)  Add,  where  appropriate,  **  or  any  daughter  or  daughters 
who  before  her  or  their  respectively  attaining  the  age  of 
twenty-one  years  or  marrying  shall  become  indefeasibly 
entitled." 

(b)  See  last  precediog  note. 


[. 
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exclusively  of  the  other  or  others  of  the  children  for 
whose  portions  the  same  shall  be  raised  as  aforesaid,  at 
such  age  or  time  or  respective  ages  or  times  (not  previous 
as  to  a  son  to  his  attaining  the  age  of  twenty-one  years, 
or  as  to  a  daughter  to  her  attaining  that  age  or  marrying, 
which  shall  first  happen),  if  more  than  one  in  such 
shares,  with  such  future  executory  or  other  trusts  for  the 
benefit  of  the  said  children  or  some  or  one  of  them,  with 
such  provisions  for  the  respective  advancement  (in  the 
lifetime  of  the  said  A.  or  after  his  decease)  and  main- 
tenance or  education  of  the  child  or  children  for  the  time 
being  entitled  in  expectancy,  and  upon  such  conditions, 
with  such  restrictions,  and  in  such  manner  as  the  said  A. 
shall  by  deed,  or  will,  or  codicil  appoint :  And  in  default 
of  and  subject  to  such  appointment,  to  be  divided  between 
the  children  for  whose  portions  the  same  shall  be  raised 
as  aforesaid  in  equal  shares,  to  be  paid  to  them  respec- 
tively, being  a  son  or  sons  at  his  or  their  age  or  respective 
ages  of  twenty-one  years,  or  being  a  daughter  or  daughters 
at  her  or  their  age  or  respective  ages  of  twenty-one  years 
or  day  or  respective  days  of  marriage,  which  shall  first 
happen,  if  the  same  respectively  shall  hapi>en  after  the 
death  of  the  said  A.,  but  if  the  same  respectively  shall 
happeri  during  his  life,  then  immediately  after  his  death, 
or  in  his  lifetime  if  he  shall  so  request  in  writing :  Pro- 
vided ALWAYS,  that  no  child  taking  any  part  of  the  said 

sum  of  .£ ,  £ ,  or  iJ as  the  case  may  be,  under 

any  appointment  in  pursuance  of  the  aforesaid  power  for 
that  purpose,  shall,  in  default  of  appointment  to  the 
contrary,  be  entitled  to  any  share  of  the  unappointed 
part  of  the  same  sum,  without  bringing  his  or  her 
appointed  share  into  hotchpot,  and  accounting  for  the 
same  accordingly ;  And  upon  further  trust  that  the 
trustees  shall,  after  the  death  of  the  said  A.,  by  and  out 
of  the  rents  and  profits  of  the  said  premises  comprised 
in  the  said  term  of  five  hundred  years  or  any  part  thereof, 
raise  for  the  maintenance  or  education  of  every  or  any 
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child  of  the  said  intended  marriage  for  the  time  being  Pkkckdknt 

entitled  in  expectancy  to  a  portion  under  the  trusts         * 

hereinbefore  declared,  such  yearly  sum  or  sums  of  money  ^^  marriage, 

(not  exceeding  what  the  interest  of  the  then  expectant  sons  taking  * 

portion  of  such  child  would  amount  to  after  the  rate  of  »uccks8ivkly 

*  IN  TAIL   MALK. 

£4  per  cent,  per  annum),  and  to  be  paid  to  such  person     -  -^ 

or  persons,  and  applied  for  maintenance  or  education  in 
such  manner  in  all  respects  as  the  said  A.  shall  by  any 
deed,  or  by  will,  or  codicil  appoint,  and  in  default  of  and 
sabject  to  such  appointment,  such  yearly  sum  or  sums  of 
money  (not  exceeding  the  amount  of  such  interest  as  afore- 
said), as  the  trustees  shall  for  that  purpose  deem  proper, 
the  said  yearly  sum  or  sums  of  money  to  be  clear  of  all 
deductions  except  succession  duty,  and  to  be  raised  and 
(subject  to  the  said  power  of  appointment  in  that  behalf) 
to  be  paid  and  applied  in  such  manner  and  at  such  times 
as  to  the  trustees  shall  seem  meet ;  and  the  trustees  may 
either  themselves  so  apply  the  same,  or  may  pay  the  same 
to  the  guardian  or  guardians  of  such  child  for  the  pur- 
pose aforesaid,  without  seeing  to  the  application  thereof. 
Providbd  always,  that  the  trustees  may  after  the  death  Advancement 
of  the  said  A.,  or  in  his  lifetime  at  his  request  in  writing,  ^  *^®' 
by  the  ways  and  means  aforesaid,  or  any  of  them,  raise 
any  sum  or  sums  of  money,  not  exceeding  altogether  one- 
half  of  the  then  expectant  or  presumptive  portion  under 
the  trusts  aforesaid   of  any  son  of  the  said  intended 
marriage  for  the  time  being  entitled  in  expectancy  to  a 
portion  under  the  same  trusts,  and  pay  or  apply  the  money 
80  to  be  raised  for  the  advancement  or  benefit  of  such  son, 
in  such  manner  as  the  said  A.  during  his  life,  and  after 
his  death   as  the  trustees    shall    think  fit.     Provided  Provisoes  in 
ALWAYS,  that  every  sum  of  money  raised  for  the  advance-  ^^^g  H^^i  f^j, 
ment  or  benefit  or  any  such  son  as  aforesaid,  shall  be  advancement 
taken  to  be  in  part  satisfaction  of  the  amount  raiseable  into  account  a» 
for  portions  under  the  trusts  aforesaid,  either  in  the  event  P*'""^®"^* 
of  such  son  becoming  entitled  to  a  portion  under  the  same 
trusts,  or  in  the  case  provided  for  in  the  proviso  next 
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account.  . 
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Surplus  rents 
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reversioner. 
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and  receipt  and 
application  of 
rents  during 
minorities  (&). 


hereinafter  contained,  but  not  otherwise.     Provided  that 

no  more  than  the  sum  of  £ shall  be  raiseable  for 

portions  under  the  trusts  hereinbefore  declared,  and  for 
the  advancement  or  benefit  of  sons  under  the  power  for 
that  purpose  hereinbefore  contained,  so  that  if,  by  reason 
of  any  sum  or  sums  having  been  raised  for  the  advance- 
ment or  benefit  of  any  son  or  sons,  more  than  the  sum  of 

M would,  but  for  this  present  proviso,  have  l)een 

raiseable  for  portions  and  for  the  advancement  or  benefit 
of  such  son  or  sons,  so  much  of  the  sum  raiseable  for 
such  portions  as  shall  form  the  excess  shall  absolutely 
sink  into  the  estate  and  not  be  raised.     Provided  always 
that  the  said  A.  shall,  as  between  himself  and  the  persons 
entitled  in  remainder  (but  without  prejudice  to  the  rights 
of  the  mortgagee  or  mortgagees)  be  bound  to  keep  down 
the  interest  accruing  during  his  life  upon  any  money 
raised  as  aforesaid  in  his   lifetime.     Provided   always 
that,  subject  to  the  trusts  hereinbefore   declared,  and 
subject  to  the  right  of  the  trustees,  by  any  of  the  ways 
or  means  aforesaid,  to  raise  and  reimburse  themselves, 
all  costs  and  expenses  incurred  in  relation  to  the  trusts 
aforesaid,  the  rents  and  profits  of  the  said  premises  com- 
prised in  the  said  term  of  five  hundred  years,  or  so  much 
of  the  said  rents  and  profits  as  shall  from  time  to  time 
remain  after  answering  the  trusts   aforesaid,   shall  be 
received  by  the  person  or  persons  for  the  time  being 
entitled  to  the  same  premises  in  reversion  expectant  upon 
the  same   term.     And  it  is  hereby  declared  {a),  that 
the  trustees  shall  be  the  trustees  of  these  presents  for  the 
purposes  of  the  Conveyancing  and  Law  of  Property  Act, 

(a)  This  declaration,  having  reference  to  sect.  2  (8)  of  the  Settled 
Land  Act,  1882,  should  be  inserted  when  the  settlement  trustees  take 
no  express  power  of  sale.  Trustees  having  such  power  are  ijnofadfi 
trustees  of  the  settlement  for  the  purposes  of  the  Act. 

(6)  See  supray  p.  612,  n.  (6).  The  minority  clause  in  the  text 
referred  to  there  can  be  adapted  for  use  here  if  desired,  but  in  the 
editors'  opinion  the  statute  may  be  safely  relied  on.  See  also  the 
similar  clauses  in  wills,  tn/ra,  p.  579  n.  (6),  and  p.  586  n.  (r). 
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1881,  s.  42,  and  that  if  any  person  who  would  hut  for  that     Prrcedrnt 

. *  cxxxv 

section  be  beneficially  entitled  to  the  possession  of  the         

said  premises,  being  tenant  in  tail  male  by  purchase  under  ^^  marriage, 
these  presents,  shall  die  while  an  infant,  the  accumu-    sons  taking* 
lated  fund  arising  during  his  minority  from  income  of 
the  said  premises  and  investments  of  income  thereof  shall 
(subject  to  the  power  in  the  same  section  contained  of 
applying  accumulations  as  income)  be  applied  in  the 
porchase  of  hereditaments  in  England  or  Wales  for  an 
estate  in  fee  simple  to  be  made  subject  to  the  settlement 
hereby  created  of  the  said  premises  in  the  manner  pre- 
scribed by  sect.  24  of  the  Settled  Land  Act,  1882,  with 
reference  to  land  acquired  by  purchase  under  that  Act, 
but  without  prejudice  to  the  interim  application  thereof 
as  capital   money  arising  under  that  Act.     And  it  is  Declaration  as 
HEREBY  DECLARED  that  the  trustees  shall  be  trustees  for  for  p'^^ses^of 
purposes  of  the  Settled  Land  Acts,  1882  to  1890,  of  the  Se'^ed  Land 
settlement  created  by  these  presents  (a).    And  this  inden- 
ture ALSO  WITNESSETH,  that,  for  the  consideration  afore- 
said, he,  the  said  A.,  as  beneficial  owner,  with  the 
approbation  of  the  said  B.,  doth  hereby  assign  unto  the 

(a)  As  the  statutory  powers  of  leasing  and  sale  and  exchange,  given 
Hj  the  Settled  Land  Act,  1882,  cannot  be  excluded  (see  sect.  51),  it 
is  better,  at  least  in  settlements  and  wills  like  those  in  the  present 
collection,  which  are  intended  to  be  as  simple  and  concise  as  practic- 
able, to  rely  wholly  on  the  statutory  powers,  except  in  cases  where 
the  nature  of  the  limitations  may  make  such  powers  to  some  extent 
inapplicable.  (See  as  to  such  cases,  p.  516,  n.  (6),  and  as  to  the  form 
of  the  referential  trusts,  p.  517,  supra,  n.  (a),  ad  Jin.)  The  statutory 
powers  appear  sufficient  to  answer  all  the  purposes  of  the  correspond- 
ing powers  hitherto  inserted  in  settlements  and  wills.  But  it  may 
•ometiines  be  desirable  to  insert  all  or  some  of  the  following 
sapplementary  provisions  thus  : — 

"And  (by  way  of  addition  to,  or  enlargement,  or  exten-  Eitensions  of 
sion  of  the  powers  by  the  Settled  Land  Acts,  1882  to  ^^l  gettkd  ""^ 
1890,  conferred  on  a  tenant  for  life  under  the  said  settle-  ^^"d  Acts. 
ment,  and  on  the  trustees)  it  is  hereby  declared  as 
follows  (that  is  to  say) :  (1.)  The  principal  mansion-house, 
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trustees,  their  executors,  administrators,  and  assigns,  all 
THAT  [2)(ircel8  as  in  the  lease],  To  hold  the  premises  unto 
the  trustees,  their  executors,  administrators,  and  assigns 

for  the  residue  of  the  term  of years  from  the 

day  of ,  18 — ,  granted  by  an  indenture  of  lease,  dated 

the  day  of ,  18 — ,  and  expressed  to  be  made 

between  [parties]  (under  which  lease  the  said  premises 

are  now^  held  by  the  said  A.),  at  the  yearly  rent  of  £ , 

and  subject  to  the  rent,  covenants  by  the  lessee,  and  con- 
ditions by  and  in  the  said  lease  reserved  and  contained 
and  henceforth  to  be  paid,  performed,  and  observed ;  Ik 


and  the  pleasure  grounds  and  park  and  lands  usually 
occupied  therewith,  may  be  sold,  exchanged,  or  leased  by 
the  tenant  for  life  without  the  consent  of  the  trustees,  or 
an  order  of  the  Court.     (2.)  Capital  money  arising  under 
the  said  Acts  may  be  paid  to  and  received,  and  all  the 
powers    and    authorities    by   the    said    Acts    conferred 
on   trustees  may  be  exercised,  by   one   trustee    alone. 
(8.)  Capital  money  under  the  said  Acts  may  be  invested  in 
or  upon  (svpra,  pp.  435,  436).   ,  (4.)  A  tenant  for  life  may 
enter  into  a  contract  to  make  any  sale,  exchange,  partition, 
lease,  mortgage,  or  charge,  without  giving  any  notice  of 
his  intention  in  that  behalf  to  any  trustee  of  the  settle- 
ment, or  to  the  solicitor  of  any  such  trustee.     (5.)  Under 
a  mining  lease  the  whole  of  the  rent  shall  go  as  rents  and 
profits,  no  part  thereof  being  in  any  event  set  aside  as 
capital  money.     (6.)  The  whole  income  for  the  time  being 
of  investments  representing  monies  arising  from  the  sale 
of  ground  rents  or  hereditaments  subject  to  any  lease 
shall  be  paid  or  applied  as  the  rents  and  profits  of  the 
hereditaments  sold  would  have  been  payable  or  applicable 
hereunder  if  such  hereditaments  had  not  been  sold,  no 
part  thereof  bemg  in  any  event  set  aside  as  capital  money. 
(7.)  The  person  or  persons  for  the  time  being  entitled  to 
exercise  the  power  of  sale  given  by  the  Settled  Land  Act, 
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TRUST  for  the  said  A.,  his  executors  and  administrators,     Pkbcbdent 

until  the  said  intended  marriage,  and  after  the  solemnisa-         ' 

tion  thereof  xjpon  trust  that  the  trustees  shall  by  and  on  mahiuaob, 
oat  of  the  rents  and  profits  of  the  said  leasehold  premises,  sons  taking' 
pay  the  rent  and  perform  and  observe  the  covenants  by   buccbssitelt 

the  lessee,  and  conditions  by  and  in  the  said  lease  reserved  ' 

and  contained ;  And  subject  thereto  shall  hold  the  said 
leasehold  premises  upon  such  trusts,  and  subject  to  such 
powers,  as  shall  as  nearly  correspond  with  the  uses, 
trusts,  and  powers  hereinbefore  limited  and  contained,  of 
the  said  freehold  premises  hereinbefore  granted,  as  the 


1882,  may  raise  in  manner  prescribed  by  sect.  11  of  the 
I   Settled  Land  Act,  1890,  any  money  which  may  be  required 
,   for  any  of  the  purposes  for  which  capital  money  arising 
under  the  Settled  Land  Acts,  1882  to  1890,  is  applicable 
i   under  those   Acts  or  the  present  settlement,  and   no 
;   mortgagee  advancing  money  upon  any  mortgage  pur- 
porting to   be  made   under  the  power  given  by  that 
section  or  the  present  power,  shall  be  concerned  to  see 
that  such  money  is  wanted  or  that  no  more  than  is 
wanted  is   raised.     (8.)  The   same   person   or   persons 
may  convey,  with   or   without   receiving   any  valuable 
I  consideration,   the  fee   simple  of  any  part  or  parts  of 
i  the  said  premises  hereinbefore  granted,  not  exceeding 

altogiether acres  for  any  of  the  following  purposes 

I  (that  is  to  say),  for  building  or  making  thereon  churches, 

chapels,    parsonage    houses,    schools,    churchyards    or 

burial  grounds  whether  in  connection  with  the  Church 

'  of  England  or  not,  or  for  gardens  or  orchards  to  any  such 

parsonage  house  or  school,  or  for  playgrounds  for  any 

school,  or  for  any  hospital,  dispensary,  scientific,  literary, 

or  charitable  institution,  public  library,  or  working  men's 

or  women's  club,  but  so,  nevertheless,  that  not  more  than 

three  acres  be  conveyed  at  a  time  for  any  church  or 

chapel  with  churchyard  or  burial-ground  attached,  or  for 

D.c.p.  :3i 


l. 
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Precedent    different  qualities  of  the  estates,  and  the  rules  of  law 
cxxxv  • 
'      and  equity  will  permit ;  and  so  that  the  said  leasehold 

ON  MARKiAOE,  premisos  shall  not  vest  absolutely  in  any  person  hereby 

OP  FREEHOLDS  •/  */    ±.  n/ 

made  tenant  in  tail  male  by  purchase  of  the  said  freehold 
premises,  unless  such  person  shall  attain  the  age  of 
twenty -one  years,  but,  on  his  death  under  that  age,  shall 
devolve  in  the  same  manner  as  if  they  had  been  freeholds 
of  inheritance  included  in  the  grant  and  limitations 
hereinbefore  contained  (a) .  \Poicer  to  appoint  new  ti-mteet, 
and  additional  indemnities,  dr.,  nt  supra,  pp.  519,  520.] 
In  witness,  «tc. 

THE  SCHEDULE  above  referred  to. 


a  detached  burial-ground,  and  not  more  than  one  acre  at 
a  time  for  any  of  the  other  purposes  aforesaid,  and  so 
also  that  any  vahiable  consideration  received  be  dealt 
with  as  capital  money  of  the  settlement." 

See  secto.  15,  39,  45,  9  aiid  11  of  tlie  Settled  Land  Act,  1882.  It  it 
thought,  however,  that  the  provisions  of  sect.  39  are  excluded  hy  the 
operation  of  the  clause,  infra,  regulating  the  devolution  of  the  trusteed 
powers ;  and  also  that  as  a  general  rule  the  powers  of  investnieit 
given  by  the  Act,  extended  (as  it  is  presume<I  they  are)  by  the 
Trustee  Act,  1893,  may  (in  settlements  of  this  class)  be  tjneated  u 
sufficient. 

(a)  A  form  for  the  settlement  of  copyholds  on  similar  trusts  willbfr 
found  in  the  last  Precedent.  If  the  land  be  registered  the  deed  moil 
be  accompanied  by  a  transfer  in  the  prescribed  form,  and  proper 
restrictions  or  inhibitions  must  be  entered.     See  nvpra,  pp.  92, 9^ 
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mills. 


CXXXVI. 


WiIjL  giving  the  Testator's  whole  property  to  his  Precedent 

Wipe  (a).  cxxxvr. 


X^  A.  B.,  of,  &c.,  DECLARE  this  to  be  my  last  will,  and  I 
HSBSBY  DEVISE  AND  BEQUEATH  all  my  real  and  personal 
estate  onto  my  wife  C.  B.  absolutely  and  appoint  her  sole 
executrix  of  this  my  will,  In  ^vitness  whereof  I,  the  said 

A-  B.,  have  to  this  my  will  set  my  hand  this day  of 

,  18—. 

[Testator's  signature.] 


Signed  and  acknowledged  by  the  above- "" 
named  A.  B.  as  his  will  in  the  presence  of 
us,  present  at  the  same  time,  who,  in  his 
presence,  and  in  the  presence  of  each  other, 
have  hereunder  subscribed  oar  names  as 
^ritnesses. 


[Signatures  a7id  descriptions  of  witnesses.] 

(a)  This  is  a  specimen  of  tlie  simplest  form  of  will  where  the 
'irlioie  property  is  given  to  one  person  absolutely,  and  where  coii- 
B0qaentlj  any  provisions  as  to  the  conversion  or  management  of  thi> 
&c.,  are  unnecessary.  A  form  of  will,  where  the  entire 
iae  is  given  to  one  person  absolutely,  but  containing  specific 
devises  and  bequests  and  gifts  of  legacies,  will  be  found  infra  in 
Precedent  CXL. 
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CXXXVII. 

Will  in  favour  of  the  testator's  wife  and  children  (a). 

1,  A.  B.,  of,  &c.,  HEREBY  REVOKE  all  teBtamentarj 
instruments  heretofore  made  by  me,  and  declare  this  to 
be  my  last  will(fc).  I  appoint  X.,  of,  &c.,  Y.,  of,  &«., 
and  Z.,  of,  &c.  (hereinafter  called  my  trustees),  to  be  the 
executors  of  this  my  will  (c)  and  trustees  of  this  my  will 
for  the  several  purposes  hereinafter  expressed  or  referred 
to   [and  guardians  (d)   of  my  infant  children],  And  I  ' 


(a)  This  is  a  rery  short  fortii,  but  will  often  sufiice.  It  should  be 
compared  with  the  next  Precedent. 

{b)  Ever^  will  (except  a  will  of  the  same  short  and  simple  kind  ai 
that  given  in  the  last  Precedent)  should  contain  a  clause  expresdj 
revoking  all  former  testamentary  dispositions,  in  order  to  render 
impossible  any  question  as  to  the  revocation  of  any  prior  testamen- 
tary instrument  then  left  uncancelled.  Of  course  a  will  by  which  a 
testator's  whole  estate  is  elTectually  disposed  of,  operates  as  a  revoca- 
tion of  any  prior  will ;  but  a  mere  statement  in  a  will,  that  it  is  the 
testator's  "  last  will,"  does  not  necessarily  imply  an  intention  to 
revoke  previous  testamentary  instruments.  See  Lemage  v.  (Tood&titi, 
L.  R.  1  P.  &  D.  67  ;  Hellier  v.  Hellter,  9  P.  D.  237  ;  and  compare 
Dempsey  v.  Lawson^  2  P.  1).  98  ;  Robinson  v.  Clarke,  ib.  269  ;  Jeiuur  v. 
Finchy  5  P.  D.  106.  Any  testamentary  disposition,  intended  to  take 
effect  by  way  merely  of  modification  of  a  prior  will,  should  be  framed 
expressly  as  a  codicil. 

(c)  Under  the  Land  Transfer  Act,  1897,  Part  I.  (App^  XVIL, 
%nfra)y  real  estate  vests  in  the  personal  representative  or  represeota- 
tives  as  if  it  were  a  chattel  real.  It  should  therefore  be  d^t  with 
by  will  in  accordance  with  the  practice  hitherto  in  use  as  leganis 
chattels  real.  These  have  always  been  disposed  of  without  regard 
to  the  fact  that  they  vest  in  the  executor  ;  and  it  seems  to  foUow 
that  no  alteration  of  the  common  forms  will,  as  a  general  rule,  be 
needed  in  consequence  of  Part  I.  of  the  Act. 

(d)  By  the  Guardianship  of  Infants  Act,  1886  (49  &  60  Vict  c.  27), 
the  mother,  if  surviving,  is  guardian  either  alone  when  no  guardian 
has  been  appointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  J'ather  (sect.  2).  And  (sect.  3)  the  mother  may 
appoint  a  guardian  to  act  after  the  death  of  herself  and  the  father, 
and  when  guardians  are  appointed  by  both  parents  they  are  to  act 
jointly.    See  Be  McGrath,  [1892]  2  Ch.  496  ;  [1893]  1  CL  143. 
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DECLABE  that  all  the  trusts,  powers,  and  authorities,     p&bcedbkt 

immunities  and  indemnities,  by.  this  my  will  given  to  or 

vested  in  or  provided  for  my  trustees  shall  respectively  i>'  favour  op 

WIPE  AN  D 

devolve  upon  and  be  exerciseable  by  and  available  for     children. 
the  benefit  and  protection  of  the  survivors  and  survivor  Declaration  as 
of  them,  and  the  executors  or  administrators  of  such  to  dcYolution 
survivor,  or  other  the  trustees  or  trustee  for  the  time  trustees" )! 
being  of  this  my  will,  and  as  regards  such  immunities 
and  indemnities  severally  as  well  as  collectively.     I 
BEQUEATH  to  my  wife  C.  B.  all  the  furniture  and  effects  Bequest  of 
in  and  about  my  usual  place  of  residence  at  my  death,  to^lfe^*   ^  * 
except  money  and  securities  for  money.     I  bequeath  to  —of  immediate 

my  said  wife  £ ,  to  be  paid  to  her  within  one  month  ^^"^^  ^  ^® » 

after  my  death.     I  bequeath  to  each  of  my  trustees  who  —of  pecuniary 

shall  prove  this  my  will  M .     And  I  declare  that  the  executore. 

several    specific    and    pecuniary  legacies    hereinbefore 
bequeathed  [or  bequeathed  by  this  my  will  or  any  codicil  Legacies  to  be 
hereto],  shall  be  delivered  and  paid  to  and  taken  by  the  k^cyduty(*). 
respective  legatees  free  from  legacy  duty.     I  [devise  and]  Devise  and 
bbqueath  all  my  [real  and]  personal  estate  not  hereby  r.^id^*ry  real 
otherwise  disposed  of  unto  my  trustees  upon  trust  that  and  personal 
they  shall  sell,  call  in,  and  collect  the  same,  and  shall  out  trustees,  upon 
of  the  monies  arising  thereby  and  all  other  monies  form-  JE!?™!!f^ 
ing  part  of  my  estate,  pay  my  funeral  and  testamentary 

(a)  Thia  clause  should,  it  is  thought,  be  inserted  as  a  general 
role,  though  perhaps  not  essential.  See  the  Con  v.  Act,  1881 
(App.  IV.,  infra),  s.  30,  and  the  Trustee  Act,  1893  (App.  XV., 
infra\  B.  22. 

(6)  It  would  appear  that  the  estate  duty  payable  under  the 
Finance  Act,  1894,  being  analogous  to  the  old  probate  duty,  is 
payable  out  of  the  general  residuary  personal  estate  :  see  Be  Boumey 
1883]  1  Ch.  188  :  Be  Uulverhoim,  [1896]  W.  N.  37  ;  Be  Webber, 
1896]  1  Ch.  914.  In  the  case  of  wills  coming  into  operation  on  or 
after  the  Ist  July,  1896,  the  settlement  estate  duty  leviable  under  the 
Act  of  1894  in  respect  of  a  l^acy  dr  other  personal  property  settled 
by  the  will,  is  payable,  in  the  absence  of  an  express  provision  to  the 
eootrary,  oat  of  the  settled  legacy  or  property  in  exoneration  of  the 
Ktt  of  the  estate  :  see  Finance  Act,  1896,  s.  19  ;  as  to  the  earlier  law 
«ee  Ue  Webber,  ubi  nipra ;  Be  Gibbs,  [1898]  1  Ch.  (125 
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expenses  and  debts  and  the  legacies  other  than  specific 
hereby  bequeathed  and  the  legacy  duty  on  legacies 
bequeathed  free  of  duty  ;  and  shall  invest  the  residue  of 
the  said  monies  in  any  of  the  investments  for  the  time 
being  authorised  by  law  for  the  investment  of  tmst 
monies  (a);  and  may  vary  such  investments  at  discretion; 
AND  shall  pay  the  income  of  the  said  residuary  monies 
and  investments  to  my  said  wife  during  her  life,  and 
after  her  death  shall  hold  the  same  and  the  income 
thereof  in  trust  for  all  my  children  or  any  my  child 
who,  being  sons  or  a  son,  attain  the  age  of  twenty-one 
years,  or,  being  daughters  or  a  daughter,  attain  that 
age  or  marry,  and  if  more  than  one  in  equal  shares  (b) : 
PROVIDED  that  my  trustees  may  after  the  death  of  mj 
said  wife  or  previously  thereto  with  her  consent  in  writing 
raise  any  part  or  parts  not  exceeding  one  half  part  of  the 

(a)  Other  powers  of  investment  will  be  founcl  supra,  pp.  435, 436. 

(6)  This  trust  for  children,  as  a  class,  includes  only  children  living 
at  the  testator's  death,  and  therefore  would  not  give  under  sect  33  of 
the  Wills  Act  (1  Vict.  c.  26),  any  share  to  a  child  predeceasing  the 
testator,  but  leaving  issue  living  at  the  testator's  death.  See  1  Jannan, 
Wills,  vol.  i.,  5th  ed.,  p.  322. 

A  will  of  this  kind,  simply  dividing  the  testator's  property  among 
his  children  etjually,  will  most  frequently  be  made  while  the  chiMicn 
are  all  young.  In  such  case,  any  provision  Cor  the  event  of  a  child 
dying  before  the  testator  and  leaving  issue  may  be  properly  omitted, 
since  the  contingency  is  remote,  and  it  may  reasonably  be  assumed 
that  the  testator,  it  he  lives  till  his  children  grow  up,  will  revise  his 
will.  But  when  such  a  will  is  made  in  favour  of  adult  children, 
some  provision  for  the  above  contingency  may  often  be  desirable: 
Such  provision  may  be  made  by  framing  the  trust  for  children, 
either  so  as  to  substitute  the  children  of  any  child  predeceasing  the 
testator  for  such  child,  or  so  as  to  include,  in  the  class  of  children, 
those  predeceasing  the  testator  and  leaving  issue  living  at  his  death 
(see  Precedents  CXXXVIII.  and  CXXXIX.,  infra).  Altemativdy 
the  children  of  a  deceased  child  may  be  substituted  by  a  sepante 
clause  :  — 

"  Provided  always,  and  I  declare,  that  if  any  child  of 
mine  shall  die  in  my  lifetime  leaving  issue  in  existence 
at  my  death,  the  issue  in  existence  at  my  death  who 
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of  any  child  and  apply  the  same  for  his  or  her  advance-         ' 

ment  or  benefit  (a) :  And  if  there  shall  be  no  child  of  mine  i^'  ^^^'0^^  o^ 

living  at  my  death,  who  being  a  son  attains  the  age  of  childhbn. 

twenty-one  years,  or  being  a  daughter  attains  that  age  or  Disposition  in 

- default  of 

children 

being  male  attain  the  age  of  twenty-one  years,  or  being  entitled  nnder 
female  attain  that  age  or  marry,  of  each  child  of  mine  tr^ ;  ^ 
so  dying  shall  take  by  substitution  as  tenants  in  common 
in  equal  shares  per  stirpes  if  more  than  one,  the  share  in 
my  residuary  estate  which  such  child  of  mine  would 
have  taken  under  the  trust  in  that  behalf  hereinbefore 
declared  had  he  or  she  survived  me." 

Wbeie  it  Lb  desired  that  tlie  share  of  a  child  dying  in  the  testator's 
Hfedine  leaving  issue  shall  go  to  his  legal  personal  representatives,  the 
foUowing  form  may  be  used  : — 

^'Pbovided  always,  and  I  declare,  that  if  any  child  of  Clause 
mine  shall  die  in  my  lifetime  leaving  issue  in  existence  reprMenfaS^ves 
at  my  death,  the  share  in  my  residuary  estate  which  of  child 
such  chDd  would  have  taken  under  the  trust  hereinbefore  Lstatorl^mng 
declared,  had  he  or  she  survived  me,  shall  devolve  on  his  "*"®- 
or  her  representatives  as  part  of  his  or  her  personal  estate 
in  the  same  manner  as  if  he  or  she  had  survived  me  and 
died  immediately  after  me." 

(a)  As  to  the  omission  of  the  maintenance  and  accumulation  clauses, 
and  the  statutory  provisions  for  that  purpose,  see  «tfpm,  p.  430,  n.  (6). 
The  forms  formerly  in  use  in  wills  are  subjoined  to  be  inserted  when 
this  is  desired — 

"  And  I  HKBEBY  DECLARE  that  my  trustees  shall  after  the  death   Maintenance 
[of  second  marriage]  of  my  said  wife,  [which  shall  first  happen,]   and  accumula- 
•p0y  the  whole,  or  such  part  as  they  shall  think  fit,  of  the  annual  ^^^  clauses, 
incoiue  of  the  share  or  fortune  to  which  any  child  shall,  for  the  time 
being,  be    entitled   in   expectancy   under  the  trusts   hereinbefore 
dtdared,  for  or  towards  the  maintenance  or  education  of  such  child, 
either  directly,  or  by  paying  the  same  for  such  purpose  to  his  or  her 
goaidians  or  guardian,  without  seeing  to  the  application  thereof; 
ASD  SHALL,  during  such  suspense  of  absolute  vesting,  accumulate  the 
nridue  (if  any)  thereof  in  the  way  of  compound  interest,  by  investing 
the  same,  and  the  re$mlting  income  thereof,  in  or  upon  any  such 


636 


WILLS. 


Pbxcbdbnt 
CXXXVII. 

IN   PATOUR  OP 
WIFE  AND 
CHILDREN. 


— ^in  faronr  of 
brothers  and 
BisterB,  and 
their  issue 
per  stirpes. 


Power  to 
postpone 
conyersion. 


marries,  then,  from  and  after  the  death  of  my  said  wife, 
and  such  default  or  failure  of  children,  the  said  monies 
and  investments  and  the  income  thereof,  or  so  much 
thereof  respectively  as  shall  not  have  become  vested  or 
been  applied  under  any  of  the  trusts  and  powers  herein 
contained  or  by  statute  implied,  shall  be  held  in  trust  for 
such  of  my  brothers  and  sisters  living  at  my  death,  and 
for  such  of  the  issue  living  at  my  death  of  any  of  my 
brothers  and  sisters  who  may  have  died  in  my  lifetime, 
as  respectively  being  male  attain  the  age  of  twenty-one 
years,  and  being  female  attain  that  age  or  marry,  and  if 
more  than  one  as  tenants  in  common  in  equal  shares  per 
stirpes  (a) :  Provided  also  that  my  trustees  may  wholly 
or  partially  postpone  the  said  sale,  conversion,  and  collec- 
tion so  long  as  they  shall  deem  proper  [my  real  estate 
being  nevertheless  considered  as  personalty  from  my 
death]  and  may  during  such  postponement  [manage  and 
let  for  any  term  of  years  at  rack  rent  my  real  and  lease- 
hold estates  and]  make  any  outlay  which  they  may 
consider  proper  for  the  benefit  or  in  respect  of  my  [real 
and  personal]  estate:  But  the  net  income  produced 
during  any  such  postponement,  from  all  or  any  part  of 
my  estate  howsoever  invested  and  of  whatsoever  descrip- 
tion, shall  as  from  my  death  be  applicable  as  income,  and 
no  property  not  actually  producing  income  shall  be  treated 
as  producing  or  entitling  anyone  to  receipt  of  income. 
In  witn  ess,  &c. 

stocks,  funds,  shai'es,  or  securities  as  are  hereinbefore  mentioned,  for 
the  benefit  of  the  person  or  persons  who,  under  the  trusts  herein 
contained,  shall  become  entitled  to  the  principal  fund  from  which 
the  same  respectively  shall  have  proceeded,  as  or  by  way  of  an 
accretion  to  the  capital  of  the  same  fund,  but  with  ])0wer  for  my 
trustees  to  resort  to  the  accumulations  of  any  preceding  year  or  yean, 
and  apply  the  same  for  or  towards  the  maintenance  or  education 
of  the  child  for  the  time  being  presumptively  entitled  to  the  same 
respectively." 

(a)  If  the  testator'.s  children  are  numerous,  the  bequest  in  de&iilt 
of  children  will  pro1>ably  be  omitted. 
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CXXXVIII. 

Will  of  Bbal  and  Personal  Estate  for  the  Benefit  of  rKBCEDENT 
the  Testator's  Wife  during  Widoivhood,  and  Chil-  CXXXVIII. 
DRBN.     Settlement  of  Daughters*  Shares-  and  other  ^^  javouu  of 

_^  ■  WIPR  DUKINO 

FbOTISIONS  (a).  widowhood, 

_  ANDCHILDRKNy 

Ij  A.  B.,  of,    &c.    [revocation   of  former    testamentary   ^™ntVf*" 
imtrumentSy  and  appointment  of  executors,  trustees,  and     baughtkrs' 
guardians  and  declaration  as  to  devolution  of  powers  of    andothkr 
trasteesy  supra,  pp.  532,  633].     I  bequeath  to  my  wife  _p»ovision8. 
C.  B.  all  my  watches,  jewels,  ornaments  of  the  person,  Oi^t  to  wife 

J  .  1  -I     11  ii  iji^'i         of  hoosehold 

and  wearing  apparel,  and  all  my  plate,  plated  articles,  goods,  furni- 
fumiture,  linen,  glass,  china,  pictures,  prints,  objects  of  *l?'®zX^- 
virtu  or  cariosity,  musical  instruments,  books,  and  other  and  about 
articles  of  household  use  or  ornament,  horses,  carriages,  *  **^®' 
saddlery,  harness  and  stable  furniture,   live  and  dead 
stock,  tools,  implements,  and  utensils,  and  wines,  liquors, 
household    stores    and    provisions    [which   respectively 
shall  at  my  death  be  in  or  about  or  belonging  to  my 

dwelling-house  known  as ,  or  other  my  usual  place 

of  residence  at  my  death  or  the  outbuildings  or  grounds 
thereof].     I  bequeath  the  following  pecuniary  legacies  Bequest  of 

(that  is  to  say) :  To  my  said  wife  M to  be  paid  to  f^^^JJ^^  ^^^ 

her  within  one  month  after  my  death :  To  each  of  my  (to  be  paid 

trostees  who  shall  prove  this  my  will  M ;   and  to  executors|^nnd 

each  of  my  domestic  [and  outdoor]  servants  who  shall  servants. 
have  been  in  my  service  for  not  less  than  two  years 
£ free  of  legacy  duty  (b)  and  in  addition  to  any 

{«)  This  is  A  full  fonii  adapted  (it  is  conceived)  for  ordinary  use, 
bat  to  be  compared  with  the  last  Precedent. 

(b)  Small  legacies  to  servants  are  generally  intended  to  be  free 
from  duty.  The  exemption  from  duty  of  legacies  under  202.  was 
ibolished  by  sect.  42  of  the  Customs  and  Inland  Revenue  Act, 
1881  (44  Vict  c.  12).  It  may  often  be  convenient  to  deal  with  the 
legacy  duty  by  a  general  clause,  as  on  p.  533,  supra ;  and  occasionally 
to  deal  with  all  the  duties  in  a  similar  manner,  in  which  ease  for 
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wages  due  to  him  or  her.  I  devise  and  bequeath  all 
my  real  and  personal  estate  whatsoever  (except  what  I 
otherwise  dispose  of  by  this  my  will,  or  any  codicil 
hereto)  unto  and  to  the  use  of  my  trustees,  their  heirs, 
executors,  and  administrators  respectively,  according 
to  the  nature  and  tenure  thereof,  upon  trust  that  my 
trustees  shall  sell,  call  in,  and  collect,  or  otherwise  con- 
vert into  money  such  parts  of  the  premises  as  shall  not 
consist  of  ready  money  [but  as  to  reversionary  property 
not  until  it  shall  fall  into  possession,  unless  it  shall 
appear  to  my  trustees  that  the  capital  of  the  trust  estate 
will  be  injured  by  deferring  the  sale,  or  that  for  any 
other  reason  an  earlier  sale  is  desirable] ;  and  shall, 
out  of  the  moneys  to  arise  from  such  sale,  calling  in, 
collection,  and  conversion,  and  the  ready  money  of  which 
I  shall  be  possessed  at  my  death,  pay  my  funeral  and 
testamentary  expenses  and  debts,  and  the  legacies  other 
than  specific  bequeathed  by  this  my  will  or  any  codicil 
hereto,  and  the  legacy  duty  on  legacies  bequeathed  free 
of  duty  (a) ;  and  shall  invest  the  residue  of  the  said 

the  words   **  legacy  duty,"    should    be   substituted   the  words, 

''  legacy  or  succession  duty,  settlement  estate  duty,  and 
other  death  duties  (if  any)  "  ;  but  the  clause  will  need  modi- 
fication where  duties  not  covered  by  the  estate  and  settlement 
estate  duties  may  become  payable  at  a  remote  period,  e.g.^  l^acy  or 
succession  duty  on  the  devolution  to  a  collateral  of  a  legacy  in  which 
the  wife  or  child  of  the  testator  takes  a  life  interest  There  is,  how- 
ever,  no  settlement  estate  duty  when  the  only  life  intercept  is  tliAt 
of  the  wife  (sect.  6  (1),  (b) ),  and  see  the  following  note. 

(a)  The  following  clause  may  be  here  inserted  (when  there  is  red 
estate)  to  avoid  the  operation  of  the  Customs  and  Inland  Revenae 
Act,  1888  (51  Vict.  c.  8),  s.  21,  which,  however,  is  not  of  so  mnch 
importance  as  formerly,  the  duties  under  it  being  genetally  coveicd 
by  the  estate  duty  payable  under  the  Finance  Act,  1894.  Tha^ 
however,  may  not  always  be  the  case  as  to  settled  propertie&  See 
sect.  5  (2)  of  the  last-mentioned  Act : — "  but  SO  nevertheless  that 

such  legacies  and  duty  shall  be  borne  and  paid  primarily 
by  and  out  of  my  personal  estate,  and  that  my  funeral 
and  testamentary  expenses  and  debts  shall  be  borne  and 
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monies  in  the  names  or  under  the  legal  control  of  my    Jl^l^^yrry 

trojstees  in  any  of  the  public  stocks  or  funds  or  Govern-         

ment  securities  of  the  United  Kingdom  or  India,  or  any  ^^ip^  ^^J^o^ 
colony  or  dependency  of  the  United  Kingdom,  or  upon    widowhood, 
freehold,  copyhold,  leasehold,  or  chattel   securities  in  ^ith^bcttiIb^' 
England  or  Wales,  or  in  or  upon  the  shares,  stocks,       »«b»t  «*"  , 
debentures,  mortgages,  or  securities  of  any  company  or       sharks, 
corporation  or  body  or  authority,  whether  commercial,     p^^viwoNs 

mnnicipal,   county,   local  or  otherwise,   in   the  United 

Kingdom  or  India  or  any  colony  or  dependency  of  the 
United  Kingdom,  but  not  in  any  other  mode  of  invest- 
ment (a) ;  AND  may  vary  the  said  stocks,  funds,  shares.  Power  to 
and  securities  at   their  discretion ;   and  shall  pay  the  investmeata. 
income  of  the  said  trust  moneys,  and  of  the  investments  Trust  to  pay 
for  the  time  being  representing  the  same,  to  my  said  |^®tatorTwife 
wife  during  her  widowhood:   and  after  her  death  or  during 
marriage,  shall   hold  the  said  trust  premises  and   the  ^*^^T^    ' 
income  thereof,  [In  trust  for  all  or  any  of  my  issue  (fr),  wanlstohold 
and  in  such  manner  and  form  in  every  respect,  as  my  ***®/'*^<^ 

*^     ,    ^  •'in  trust  for 

said  wife  shall,  so  long  as  she  shall  remain  unmarried,  testator's  issue; 
by  deed,  or  will,  or  codicil  appoint;  and  in  default  of,  ^laiUppoInt; 
and  subject  to,  any  such  appointment;]  In  trust  for  all  —and,  in 

. default  of 


paid  primarily  out  of  the  proceeds  of  sale  of  my  real 
estate,  such  proceeds  of  sale  and  personal  estate  being 
marshalled  so  as  to  give  effect  to  this  provision.'* 

(a)  Others  powers  of  investment  will  be  found,  supra,  pp.  435,  436. 
The  words  "  in  the  names  or  under  the  legal  control  of  my 
tnzfitees "  will  be  omitted  if  the  clause,  infra,  allowing  contributory 
noitgages  is  inserted. 

[h)  See  n.  (c)  on  p.  428,  supra.  The  following  addition  at  thU 
point  may  generally  be  made  with  advantage  : — 

"At  Buch  time  or  respective  times,  if  more  than  one 
in  such  shares  and  with  such  executory  trusts  and 
powers  of  advancement  (either  overreaching  her  interest 
or  not),  and  other  discretionary  trusts,  powers,  and  pro- 
visions for  their  respective  benefit,  and  generally  in  such 
manner,"  &c. 


appointment. 
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Pkecbdent 
CXXXVIIL 

IN    FAVOUR  OF 
WIPE  DURING 
WIDOWHOOD, 

AKD  CHILDREN, 

WITH  SF.TTLK- 

MENT  OP 

daughters' 

KHARKS, 
AND  OTHER 
PROVISIONS. 

in  triLst  for  all 
his  children 
who  being  sous 
attain  twenty- 
one,  or  being 
dautrhters 
attain  that  age 
or  marry. 

Hotchpot 
clause. 


Trusts  of 

daughters' 

.shares. 

Trusts  for  the 
payment  of 
ii\come  to  the 
Kereral  daugh- 
ters for  life. 

Off  their  deaths 
the  capital  of 
their  shares 
to  be  in  trust 
for  their 
respective  issue 
as  they  shuU 
appoint. 


my  children,  or  any  my  child,  who  being  sons  or  a  »»i 
shall  [have  attained  or  shall]  attain  the  age  of  twentj- 
one  years,  or  being  daughters  or  a  daughter  shall  [have 
attained  or  shall]  attain  that  age  or  [shall  have  married 
or  shall]  marry,  and  if  more  than  one  in  equal  shares  (a) : 
[Promded  always,  that  no  child  who  or  whose  issue 
shall  take  any  part  of  the  said  premises  under  any  soch 
appointment  as  aforesaid  shall,  in  default  of  appointment 
to  the  contrary,  be  entitled  to  any  share  of  the  unappointed 
part  of  the  said  premises,  without  bringing  the  share 
appointed  to  him  or  her,  or  his  or  her  issue,  into  hotch- 
pot]; Provided  always  and  I  declare  that  as  to  every 
daughter  of  mine  living  at  my  death  who  [shall  have 
attained  or]  shall  attain  the  age  of  twenty-one  years  or 
[shall  have  married  or]  shall  marry,  the  share  herein- 
before provided  for  such  daughter,  in  the  said  residuary 
monies  and  the  investments  representing  the  same  shall 
(subject  and  without  prejudice  to  the  preceding  truste 
and  powers  including  the  power  of  varying  investments 
[and  the  power  of  appointment  hereinbefore  given  to  my 
said  wife]  and  to  the  deduction  and  payment  thereout 
of  the  settlement  estate  duty  becoming  payable  on  the 
principal  value  thereof  (b) )  be  held  by  my  trust-ees  upon 
the  trusts  and  with  and  subject  to  the  powers  and  pro- 
visions hereinafter  declared  and  contained  concerning  the 
same  (c),  (that  is  to  say)  upon  trust  to  pay  the  income 
thereof  to  such  daughter  during  her  life,  and  so  that 
whilst  under  coverture  the  same  shall  be  for  her  separate 
use  without  power  of  anticipation,  And  after  the  death 
of  such  daughter  (as  to  both  capital  and  income),  ni 
TRUST  for  all  or  any  of  her  issue  (d),  in  such  manner  and 
form  in  every  respect  as  she  shall  by  deed,  or  will,  or 

(a)  See  p.  534^  mpra,  n.  (6),  and  pp.  542,  552,  infra, 

(6)  See  n.  (&),  on  p.  533,  mpra. 

(c)  The  object  of  these  words  is  to  show  that  the  subeeqaeat 
powers  and  provisions  concerning  daiighteiV  i>liare8,  as  well  as  the 
trusts,  are  to  take  etlect  subject  to  the  prior  intei-ests  and  powers. 

{d)  See  n.  (6),  on  p.  539,  supra. 
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codicil  appoint,  and  in  default  of  and  subject  to  such  Precedbnt 

CXXXVIII 

appointment  in  trust  for  all  or  any  the  children  or  Qhild        'J 

living  at  my  death  or  bom  afterwards  of  such  daughter,  ^  favour  of 

I.       U    •                                                               i-i.     •         i.l«                         £    J.            ^  WIPE  DURING 

who  being  sons  or  a  son  attam  the  age  of  twenty-one  widowhood, 

years,  or  being  daughters  or  a  daughter  attain  that  age  or  ^^^^^^^S 

marry,  and  if  more  than  one  in  equal  shares :  Provided  ment  of  ^ 

ALWAYS,  that  no  child  of  such  daughter,  who  or  whose  ^^^^^^ 

issue  shall  take  any  part  of  the  same  share  under  any  ^"  other 

PROVI8IOX8 

such  appointment  as  last  aforesaid,  shall  in  default  of 


appointment  to  the  contrary  be  entitled  to  any  share  in  of\ppK)intment 
the  anappointed  part  thereof  without  bringing  the  share  ^?  ^^i|j^ 
appointed  to  him  or  her,  or  his  or  her  issue,  into  hotch-  who  attain 
pot ;  And  if  there  shall  be  no  child  living  at  my  death  or  ^^  b^n?  "^' 
bom  afterwards  of  such  my  daughter,  who  being  a  son  daughters 
attains  the  age  of  twenty-one  years,  or  being  a  daughter  !l^^i^^^!*    '' 
attains  that  age  or  marries,  then  after  the  death  of  such  clause, 
my  daughter,  and  such  default  or  failure  of  her  children  In  default  of 
(and  subject  to  the  trusts,  powers,  and  provisions  herein  gnlitl'S!  the 
contained  or  by  statute  implied),  my  trustees  shall  hold  capital  of  each 
the  share  of  such  my  daughter,  and  the  income  and  share  to  ^o 
accumulations  of  the  income  thereof  in  trust  for  such  ^  ■^®  J^*^ 

appoint. 

person  or  persons  and  for  such  purposes  as  she  shall 
by  deed,  or  will,  or  codicil  appoint :  And  in  default  of  Aud  iu  default 
and  subject   to  such  appointment  as  well  the  original  to  Sue  to  ^°* 
share  of  such  daughter  as  any  share  or  shares  which  other  shares. 
may  accrue  to  her  under  the  present  provision  or  any 
other  provision  of  accruer  herein  contained,  shall  (sub- 
ject as  aforesaid)    accrue   by  way  of  addition   to  the 
ahares  or  share  of  my  other  children  or  child  living 
at  my  death,  equally  between  such  shares  if  more  than 
one,  and  so  that  every  such  addition  to  any  share  shall, 
as  from  the  time  of  its  accruer  thereto,  follow  the  des- 
tination of  the  share  to  which  it  shall  so  be  added,  and 
be  for  all   purposes  inseparably  blended   therewith  (a). 

(a)  The  following  is  an  alternative  form — 

"Bb  held  in  trust  for  such  person  or  persons  as  In  default  of 
under  the  statutes  for  the  distribution  of  the  effects  of  ^TC*™^*"^ 


l 


^ 
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Phecedent 
CXXXVIII. 

IN    FAVOUlt    OF 

WIFE  DUUING 

WIDOWHOOD, 

ANDCHILDKEX, 

WITH.  BiriTLE 

MKNT  OF 

daughters' 

SHAKES, 
AND  OTHER 
PROVISIONS. 

Power  for 
daughters  to 
g^ve  life 
interests  to 
their  respective 
husbands. 

Shares  of 
daughters 
dying  in 
testator's  life- 
time, leaving 
issue,  to  be  held 
as  if  they  had 
survived 
him  {a). 


Shares  of  sons 
dpng  in 
testator's  life- 
time, to  be  in 


Provided  always,  that  every  daughter  of  mine  liviag  at 
mj  death  may  by  deed  executed  in  contemplation  of  her 
marriage  (though  an  infant),  or  by  will  or  codicil  appoint, 
that. all  or  any  part  of  the  income  of  her  original  and 
accruing  share  or  shares  shall  from  and  after  her  death 
be  paid  to  any  husband  who  may  survive  her,  for  his  life 
or  any  less  period  with  or  without  restriction,  and  any 
interest  so  appointed  shall  take  effect  in  priorit}'  to  the 
interests  of  her  issue,  but  subject  and  without  prejudice 
to  the  trusts  and  powers  preceding  her  own  interest 
Provided  always,  that  as  to  every  daughter  of  mine 
dying  in  my  lifetime  leaving  children  or  a  child  living  at 
my  death,  the  original  and  accruing  share  or  shares 
herein  pi-ovided  for  her  in  the  event  of  her  being  Hving  at 
my  death  shall  be  held  upon  the  trusts  and  with  and 
subject  to  the  powers  and  provisions  upon,  with  and 
subject  to  which  the  same  would  under  this  nay  will  have 
been  held  if  such  daughter  had  survived  me,  and  died 
immediately  afterwards,  having  by  will  appointed  that 
the  income  of  the  same  share  or  shares  should  be  paid 
to  her  surviving  husband  (if  any)  during  his  life. 
Provided  always,  that  as  to  every  son  of  mine  attaining 
the  age  of  twenty-one  years  (/>),  and  dying  in  my  lifetime, 


statutory  next 
of  kin^  so  as 
to  exclude 
a  husband. 


intestates  would  have  become  entitled  thereto  at  the 
death  of  such  daughter  had  she  died  possessed  thereof 
as  part  of  her  personal  estate,  intestate,  without  having 
had  any  issue,  and  without  having  been  married,  saeh 
persons,  if  more  than  one,  to  take  as  tenants  in  commmi 
in  the  shares  in  which  they  would  have  taken  under  the 
same  statutes." 

(o)  This  clause  and  that  immediately  following  are  required, 
because  the  testator's  children  take  as  a  c\afi»,  so  as  to  exclude 
children  predeceasing  him.     See  p.  534,  s^ipra,  n.  (6). 

(b)  If  the  words  "  attaining  the  age  of  twenty-one  years  " 

are  omitted  here,  they  should  be  inserted  after  the  words,  *'  in  the 

event  of  his  being  living  at  my  death." 
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leaving  children  or  a  child  living  at  my  death,  as  well  the     Pkbcedent 

.  CXXXVIII 

original  as  the  accruing  share  or  shares  herein  provided        " 

for  such  son  in  the  event  of  his  being  living  at  my  death  ^^'  favour  of 

"  "^  WIPE  DUKINO 

in  the  said  residuary  monies  and  the  investments  repre-    widowhood, 
senting  the  same,  shall  (subject  and  without  prejudice  to  "^viTH^sEmE^' 
the  preceding  trusts  and  powers,  including  the  power  of       ment  op 
varying  investments  [and  the  power  of  appointment  herein-       shakes, 
before  given  to  my  said  wife])  be  held  in  trust  for  all  or     ^^^  other 

PROVISIONS. 

any  his  children  or  child  living  at  my  death,  who  being 

, .    .      , ,  .  .  ,  ,    .         trust  for  thwr 

sons  or  a  son  attam  the  age  of  twenty-one  years,  or  bemg  children,  and 
daughters  or  a  daughter  attain  that  age  or  marry,  and  if  apcru^"to*otiier 
more  than  one  in  equal  shares,  and  in  default  of  any  such  shares, 
child  shall  accrue  by  way  of  addition  to  the  shares  or  share 
ol  my  other  children  or  child  living  at  my  death,  equally 
between  such  shares  if  more  than  one  and  so  that  every 
BQch  addition  to  any  share  shall,  as  from  the  time  of 
its  accruer  thereto,  follow  the  destination  of  the  share 
to  which  it  shall  be  so  added  and  be  for  all   purposes 
inseparably   blended  therewith.     Provided  always,  that  Power  of 

.        .  .  ,  .  T        •       advancement 

my  trustees  may  raise  any  part  or  parts  not  exceeding  m 
the  whole  a  moiety  of  the  expectant  or  presumptive  or 
vested  share  or  portion  for  the  time  being  of  any  child 
[other  than  a  daughter]  or  grandchild  of  mine,  under  any 
of  the  trusts  of  this  my  will,  and  pay  or  apply  the  same 
for  the  advancement  (a)  or  benefit  of  such  child  or  grand- 
child in  such  manner  as  my  trustees  shall  think  fit, 
provided  that  during  the  pendency  or  contingency  of  any 
prior  life  or  other  interest  the  exercise  of  such  power  of 
advancement  be  with  the  consent  in  writing  of  the  per- 
son or  persons  entitled  thereto.     Provided  always,  that  Proviso  that 

1    ..  •  •        J      •       xi_  'J.       ±  i^'ij     «   accumulatioD 

accumulations  ansmg  during  the  mmonty  of  any  child  of  of  minorities 
mine  [other  than  a  daughter  who  attains  the  age  of  shall  be 

♦        ^  •     -I  J   u-ij     r       •  capital. 

twenty-one  years  or  marries],  or  any  grandchild  of  mme, 
from  the  income  of  his  or  her  share  or  portion,  and  not 
applied  for  his  or  her  benefit  under  the  statutory  power 
in  that  behalf,  shall  form  an  accretion  to  the  capital  of 

(a)  See  supray  p.  535,  n.  (a). 
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Phkckdknt 
CXXXVIIL 

IN    FAVOUR    OP 

WIFE  DUUINO 

"WIDOWHOOD, 

ANDCHILDUEXy 

WITH  8ETTLB- 

MBNT  OP 

DAUGHTKIW' 

SHAKFJ), 
AND  OTHKR 
VUOV18IONR. 

Married  female 
infants  to  be 
competent  to 
give  a  dis- 
char<»e  for  the 
income  of  tlieir 
respective 
shares. 

Ultiiiiute  trust 
on  fuiliin;  of 
tru8t««  for 
testator's  own 
issue. 


Power  to 
postpone  sale 
and  conversion 
of  real  and 
personal  estate, 
and  direction 
as  to  inter- 
mediate 
income. 


such  share  or  portion,  so  as  to  he  hlended  and  devolve 
along  with  the  same.  Provided  also,  that  the  receipt 
of  any  daughter  or  grand-daughter  of  mine  who  shall 
have  married  or  shall  marry  mider  the  age  of  twenty-one 
years  shall,  notwithstanding  her  infancy,  be  a  sufficient 
discharge  for  the  income  of  or  arising  from  her  share  or 
portion  after  her  marriage,  and  [except  as  regards  any  such 
daughter]  for  accumulations  thereof  previously  arisen. 
And  if  the  said  residuary  monies  and  the  investments 
representing  the  same  shall  not  (as  to  the  whole  or  any  part 
thereof)  become  absolutely  vested  under  the  trusts  here- 
inbefore declared,  then  subject  and  without  prejudice  to 
those  trusts,  and  after  the  failure  or  determination  thereof, 
the  same  monies  and  investments  and  the  income  and 
accumulations  thereof,  or  so  much  thereof  respectively  as  I 
shall  not  have  become  vested  or  been  applied  under  anyi 
of  the  trusts  and  powers  hereinbefore  declared  and  con- 
tained, or  by  statute  implied  shall  be  held  in  trust  fori 

,  his  executors,  administrators,  and  assigns  (a).    Pro- I 

vided  always  and  I  hereby  declare  that  my  trustees  majl 
postpone  the  sale,  conversion,  and  collection  of  all  or  anj| 
part  or  parts  of  my  said  real  and  personal  estate  respec- 
tively, as  long  as  they  [in  their  absolute  and  irresponsible; 
discretion]  shall  deem  proper,  [notwithstanding  that  thei 
result  of  such  postponement  may  be  to  injure  or  prejudice 
some  or  one  of  the  persons  beneficially  interested  (6)], 
but  my  real  estate  shall  be  considered  as  personalty  from 
the  time  of  my  death,  and  during  such  postponement  my| 
trustees  may  manage  and  cultivate  my  real  and  leasehold 
estates,  and  exercise  over  and  in  relation  thereto  all  snch 
powers  of  or  with  reference  to  leasing  as  a  tenant  for  life 
thereof  might  exercise  under  sects.  6  to  13  (both  inclusive) 


(a)  See  other  forms  of  ultimate  trust:*,  p.  535,  supra,  and  p.  552, 
infra.  Probably  no  such  trust  would  be  required  in  the  present 
wiU. 

(b)  See  Re  Crowther,  [1895]  2  Ch.  56;  Re  Smith  [18961  I 
Ch.  171. 
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of  the  Settled  Land  Act,  1882,  and  the  Settled  Land     Precedbnt 

Aets,  1889  and  1890  (a),  and  may  make  out  of  the         . 

income  or  capital  of  my  real  and  personal  estate  any  ^^'  favouk  op 
omlay   which    my  ■  trustees    may  consider  proper  for    widowhood, 
improTements,  repairs,  insurance,  calls  on  shares,  pre-  ^j^^g^^' 
mioms  on  policies,  or  otherwise  for  the  benefit  or  in       mkntof 
respect  of  my  real   and  personal  estate    (6).     And  I     '^ot^™^ 
DBCLABE  that  the  net  rents  and  profits  or  other  income     ^^^  otkvr 

produced  from  every  or  any  part  of  my  real  or  personal  - 

wtate,  previously  to  the  conversion  or  collection  thereof, 
shall  be  applied  in  the  same  manner  in  all  respects  as  if 
the  same  were  income  arising  from  investments  herein- 
before authorised,  and  that  all  income  produced  from  my 
estate  in  its  actual  condition  for  the  time  being,  whether 
consisting  of  property  or  investments  of  an  authorised  or 
of  an  unauthorised  description,  and  whether  of  a  wasting 
or  permanent  character,  shall  as  well  during  the  first 
j^r  from  my  death,  as  at  all  times  afterwards,  be 
applicable  as  income  under  the  trusts  of  this  my  will,  no 
part  thereof  being  in  any  event  liable  to  be  retained  as 
capital,  but  no  property  not  for  the  time  being  actually 
producing  income  (c)  which  shall  form  part  of  my  estate 
shall  be  treated  as  producing  income,  or  as  entitling  any 
person  to  the  receipt  of  income  (d).    And  I  declare  that  Power  to 

apportion 

/-\  c  *oT        /  \  blended  fundi 

(fl)  See  p.  627,  n.  (a),  supra.  and  settle 

{h)  Re  Lord  ds  TaMey ,  31  L.  J.  (N.  C.)  638  ;  76  L.  T.  N.  S.  328  ;  questions. 

[1898]  W.  N.  162 ;  and  Be  Belling&ry  [1898]  2  Ch.  534.     It  is  con- 

ceiTed  that  this  power  ought  to  be  exercised  generally  in  accordance 

vith  the  rules  laid  down  in  the  former  case,  but  that  the  subsequent 

power  to  settle  questions  will  enable  the  trustees  to  depart  under 

special  circumstances  from  the  strict  observance  of  those  rules. 

(c)  See  Be  Hvhbuck,  [1896]  1  Ch.  754,  the  operation  of  which  is 
MDceived  to  be  avoided  by  the  above  clause  in  its  present  form  ;  and 
eoffipare  Be  Morley^  [1895]  2  Ch.  738,  where,  however,  there  was 
tpfuenHj  no  express  power  to  postpone,  and  no  discretion  as  to  the 
application  of  interim  income. 

(d)  If  the  testator  has  copyhold  property  subject  to  more  than 
Bominil  fines  on  admittance,  such  property  should  not  be  included 
is  the  general  devise  in  trust  for  sale,  but  be  devised  as  follows, 

D.C.P.  85 


L 


546 


WILLS. 


PbB CEDENT 
CXXXVIII. 

IN    FAVOUR    OP 

WIFE  DURING 

"WIDOWHOOD, 

AND  CHILDREN, 

"WITH  8ETTLB- 

MF^'T  OF 

DAUOHTKRS* 

SHARKS, 
AND  OTHER 
PROYIfilONS 


Deyise  of  copy- 
holds, to  be 
sold  as  part  of 
the  general 
real  estate. 


my  trustees  shall  have  the  fullest  powers  of  determming 
what  articles  of  property  pass  under  any  specific  bequest 
contained  in  this  my  will  or  any  codicD  hereto  and  of 
apportioning  blended  trust  funds,  and  of  determining 
whether  any  monies  are  to  be  treated  as  or  paid  oat  of 
capital  or  income  [and  also  the  value  of  any  property 
whereof  for  any  of  the  purposes  of  this  my  will  it  shall 

by  which  the  expense  of  the  trustees'  or  heir's  admittance  is  saved 
See  Davidson's  Prec  Conv.,  vol.  ii.  pt  i  4th  ed.  p.  375,  n.  (&), 
and  vol  iv.  3rd  ed.  p.  83,  n.  As  to  the  legal  effect  of  a  devise  of 
copyholds,  see  Garland  v.  Mead,  L.  R.  6  Q.  B.  441 ;  which,  how- 
ever, so  far  as  respects  the  right  of  the  heir  to  compel  admittance, 
is  believed  to  have  been  overruled  in  R.  v.  Dudley,  18th  June, 
1884. 

**  I  DEVISE  all  my  copyhold  hereditaments  to  such  uses 
as  my  trustees  shall  by  deed  appoint ;  and  in  default  of 
and  subject  to  any  such  appointment,  to  the  use  of  my 
trustees,  their  heirs  and  assigns,  according  to  the  custom 
of  the  manors  whereof  the  said  hereditaments  may  be 
respectively  holden,  and  by  and  under  the  accustomed 
rents  and  services.  And  I  declare  that  the  aforesaid 
power  of  appointment  over,  and  devise  in  default  of 
appointment  of,  my  said  copyhold  hereditaments  an 
respectively  given  and  made,  upon  trust  and  to  the 
intent  that  my  trustees  shall  sell  my  said  copyhold 
hereditaments,  and  apply  the  monies  produced  by  such 
sale  in  the  same  manner  in  all  respects  as  if  the  same 
hereditaments  had  been  included  in  the  general  devise 
and  bequests  hereinbefore  contained  of  my  real  and 
personal  estate  in  trust  for  sale  and  conversion.  Anp  I 
declare  that  the  power  of  leasing,  and  provisions  as  to 
application  of  rents  and  profits,  and  management  until 
sale,  hereinbefore  contained  as  to  my  said  real  estate, 
shall  be  taken  to  include  my  said  copyhold  hereditaments, 
except  that  no  lease  shall  be  granted  of  any  copyhold 
hereditaments  without  such  licence,  if  any,  as  may  be 
required  by  the  custom." 
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be  necessary  or  desirable  to  ascertain  the  valael,  and     Pbbcedbnt 

CXXXVIII 

generally  of  determining  all  matters  as  to  which  any         ' 

doubt,  difficulty,  or  question  may  arise  under  or  in  ^^  favour  op 
relation  to  the  exercise  of  the  trusts  of  this  my  will  or  any    widowhood, 
codicil  hereto.     And  I  declare  that  every  determination  ^^^°"^!^ 

•^  WITH  HETTLB- 

of  my  trustees  in  relation  to  any  such  matter,  whether  mknt  op  ^ 
made  upon  a  question  formally  or  actually  raised  or  ^  shahS^ 
implied  in  any  of  the  acts  or  proceedings  of  my  trustees     ^^^  other 

in  relation  to  the  premises,  although  such  determination  '- 

may  not  be  in  accordance  with  the  strict  rules  of  law 
[and  although  my  trustees  or  any  one  or  more  of  them  may 
be  personally  interested  in  the  result  of  such  determina- 
tion], shall  bind  all  persons  interested  under  this  my  will 
or  any  codicil  hereto,  and  shall  not  be  objected  to  or 
qneetioned  upon  any  ground  whatsoever.  And  I  declare  Power  to 
that  the  power  of  appointing  a  new  trustee  or  new  2I£t^.°^^ 
trustees  of  this  my  will,  shall  be  exerciseable  by  my  said 
wife  during  her  widowhood;  and  {in  addition  to  the  Additional 
ordinary  powers,  indemnities,  and  right  to  reimburse-  teuste^\^. 
ment  by  law  given  to  trustees),  my  trustees  may  lend  on 
the  security  of  any  hereditaments  or  property  with  any 
title  which  they  shall  in  their  absolute  discretion  think 
fit  to  accept,  although  the  same  may  be  less  than  or 
inferior  to  the  title  which  a  purchaser  in  the  absence  of 
a  special  contract  is  entitled  to  require :  [And  may  lend 
money  in  conjunction  with  any  other  person  or  persons 
by  way  of  contributory  loan,  and  allow  the  security  for 
the  same  to  be  taken  in  the  name  or  names  of  such 
person  or  persons  jointly  with  my  trustees  or  any  of 
them,  or  exclusively  or  otherwise,  and  may  accept  any 
security  subject  to  prior  incumbrances,  and  agree  that 
money  lent  shall  not  be  called  in  for  a  fixed  term  not 
exceeding  five  years,  and  may  also  pending  or  whilst  in 
search  of  an  investment  of  any  description,  deposit  trust 
money  at  a  bank  at  interest  or  otherwise,  and  also  may 

(a)  See  the  coxiesponding  claoBes  on  pp.  443 — 445,  supra,  and 
notes  there. 

35—2 
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Power  to  em- 
ploy agents. 


Power  for 
professional 
trustee  to 
cliarge. 


allow  securities  and  docaments  belonging  to  my  estate  to 
be  placed  and  remain  in  their  joint  names,  or  on  their 
joint  behalf,  in  the  custody  of  any  banker  or  solicitor  or 
other  agent  without  retaming  by  means  of  keys  or  other- 
wise the  exclusive  control  over  the  same  (a) ;  and  may, 
from  time  to  time  discharge,  renew,  or  effect  the  transfer 
of  any  incumbrance  for  the  time  being  affecting  my 
estate  or  any  part  thereof,  upon  such  terms  as  they  shall 
think  fit,  or  make  in  relation  thereto,  any  other  airange- 
ment  which  they  may  think  fit] :  And  it  shall  not  be 
obligatory  on  my  trustees,  unless  requested  in  writing  so 
to  do  by  some  person  interested  (and  then  only  if  they 
shall  consider  the  request  reasonable  and  compUanoe 
therewith  desirable),  to  realise  or  call  in  any  investment 
which  or  the  security  for  which  shall  have  become  depre- 
ciated,  and  no  act  or  omission  in  any  such  respect  shall 
be  chargeable  as  a  breach  of  trust :  And  no  executor 
or  trustee  of  this  my  will  shall  by  any  means  be  bound 
to  act  personally,  but  every  such  executor  or  trustee  may 
instead  of  acting  personally  employ,  at  the  expense  of  my 
estate  or  the  trust  property,  any  professional  or  business; 
person  or  other  agent  to  transact  any  business,  receive, 
pay,  or  deliver  any  money  or  securities,  or  do  anything 
in  relation  to  my  estate  or  the  trust  property  without 
being  answerable  for  loss  arising  thereby:  And  eveiy 
such  executor  or  trustee  acting  in  relation  to  my  estate 
or  the  trust  property  in  any  professional  or  business: 
capacity,  shall  in  respect  of  acts  so  done  (and  without  i 
regard  to  the  question  whether  they  strictly  belong  to 
such  profession  or  business,  or  are  such  as  a  trustee! 
could  do  personally)  be  entitled  to  charge  and  be  remu- 
nerated out  of  the  trust  property  as  a  stranger  (b).    Ix 

WITNESS,  &c. 


(a)  See  Field  v.  Field,  [1894]  1  Ch.  426. 

(h)  As  to  the  omission  of  the  receipt  and  trustee  clansea  formerly 
employed,  and  the  expediency  of  inserting  in  their  place  the  dedan- 
tion  in  the  text,  see  supray  p.  432,  n.  (a).    The  trustee  clauses,  which, 
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before  the  paasing  of  23  &  24  Vict  c.  145,  were  usually  employed  in     Phbcbdbnt 
wflli,  were  as  follows  : —  CXXXVIII, 

''And  I  HEBBBY  DECLARE  that  the  receipt  of  the  trustees  or  trustee  j^  patour  of 
for  the  time  being,  acting  in  the  execution  of  any  of  the  trusts  hereof,    wife  dukino 
for  ihe  purchase-money  of  property  sold,  or  for  any  monies,  funds,    widowhood, 
shares,  or  securities  paid  or  transferred  to  them  or  him  in  pursuance  ^^i^!^f!f^^^* 
hereof,  or  of  any  of  the  trusts  hereof,  shall  effectually  discharge  the        ^jrsr  of 
pnicbaser  or  purchasers,  or  other  the  person  or  persons  paying  or     dauohtebs' 
txassferring  the  same,  therefrom,  and  from  being  concerned  to  see  to        shakes, 
the  application  thereof.    And  I  hebebt  declare,  that,  if  the  said     pkotisions. 

tnistees  hereby  appointed,  or  any  of  them,  shall  die  in  my  lifetime, 

or  if  they  or  any  of  them,  or  any  trustee  or  trustees  to  be  appointed  ig^l^jD^ 
S8  hereinafter  provided,  shall  after  my  death  die,  or  desire  to  be  dis-  p         . 
ehaiged,  or  refuse  or  become  incapable  to  act,  then  and  so  often  the  appoint  new 
itid  trustees  or  trustee  (and,  for  this  purpose,  every  retiring  or  tmstees. 
leliuing  trustee  shall  be  considered  a  trustee),  may  appoint  a  new 
trostee  or  new  trustees  in  the  place  of  the  trustee  or  trustees  so 
dyiog,  or  desiring  to  be  discharged,  or  refusing  or  becoming  incapable 
to  act ;  A29D,  upon  every  such  appointment,  the  said  trust  premises 
shall  be  so  transferred,  that  the  same  may  become  vested  in  the  new 
trustee  or  trustees,  jointly  with  the  surviving  or  continuisg  trustees 
or  trustee,  or  solely,  as  the  case  may  require  ;  and  every  such  new 
trustee  shall  (as  well  before  as  after  the  said  trust  premises  shall  have 
become  so  vested)  have  the  same  powers,  authorities,  and  discretions 
a«  if  he  had  been  hereby  originaUy  appointed  a  trustee.    And  I   Trustees'  in- 
DBCLABE,  that  the  trustees  for  the  time  being  of  this  my  will  shall  denmity  clause 
respectively  be  chargeable  only  with  such  monies  as  they  respectively  J^m^^  ^ 
shall  actn^lj  receive,  and  shall  not  be  answerable  for  each  other,  ment. 
nor  for  any  banker,  broker,  or  other  person  in  whose  hands  any  of 
the  trust  monies  shall  be  placed,  nor  for  the  insufficiency  or  deficiency 
of  any  stocks,  funds,  shares,  or  securities,  nor  otherwise  for  involun- 
tary losses ;  and  that  the  said  trustees  for  the  time  being  may  respec- 
tively  reimburse  themselves  out  of  the  trust  premises  all  expenses 
inconed  in  or  about  the  execution  of  the  aforesaid  trusts  and  powers. 

As  to  the  pi'opriety  of  inserting  a  devise  of  trust  and  mortgage 
estates  (if  any)  not  devolving  on  the  testator's  executors,  see  the 
comments,  9upra,  p.  48,  on  sect.  30  of  the  Conv.  Act,  1881  (App.  IV., 
infra).  As  to  the  law  governing  the  devolution  of  trust  and  mort- 
gage estates,  independently  of  the  Act,  see  Davidson's  Prec.  Conv., 
3rd  ed.  vol.  iv.  p.  58,  n.  (d) ;  see  also  1  Jarm.  on  WiUs,  5th  ed.  vol.  i. 
pp.  643  et  geq.  The  following  is  a  form  of  devise  of  copyhold  trust 
and  mortgage  estates  for  insertion  when  required,  which,  however, 
will  be  seldom : — 

''  I  DEVISE  all  the  copyhold  and  customary  heredita-  hold,  trust  and 
ments  which  at  my  death  shall  be  vested  in  me  as  tenant  ™JJ[^*^ 
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Bequest  of 
fnrRitore, 
plate,  kc, 
to  trustees; 


— upon  trust 
for  testator's 
wife  for  life ; 


— after  her 
death  for  divi- 
sion amongst 
testator's  chil- 
dren living  at 
the  periodof 
distribution. 


CXXXIX. 

Will  of  Eeal  aiid  Personal  Estate  far  the  Benefit  of  ike 
Testator's  "Wife  for  Life,  and  his.  Children,  and  the 
Children  of  any  Child  predeceasing  him.  Trust  of 
furniture  for  infe  and  children.  Option  for  son  to 
PURCHASE  real  estate. 

I9  A.  B.,  of,  &c.  [clause  revoking  jyiior  wiUs,  dr.y  appoint- 
vient  of  executors  and  trustees,  and  declaration  as  to  devolu- 
tion of  tm^tees' powers,  ut  siipra,  pp.  532,  533.]  I  bequeath 
to  my  trustees,  their  executors  and  administrators,  all 
my  fixtures,  furniture,  plate,  plated  articles,  linen,  glass, 
china,  earthenware,  articles  of  virtu  or  curiosity,  books, 
and  other  articles  of  personal  or  domestic  use  and 
ornament  (free  from  legacy  duty  (a) ),  Upon  trust,  to 
permit  my  wife  C.  B.  to  use  and  enjoy  the  effects  herein- 
before bequeathed  during  her  life,  she  keeping  the  same 
properly  insured  against  fire  [and  burglary],  and  properly 
preserving  the  same  from  deterioration,  reasonable  wear 
and  tear  excepted ;  And  after  her  death,  I  direct  that 
my  trustees  shall  appropriate  and  divide  the  same  effects 
unto  and  among  such  of  my  children  as  shall  be  living 
at  the  death  of  the  survivor  of  me  and  my  said  wife  and 


upon  the  court  rolls  of  any  manor  upon  any  trust  or  by 
way  of  mortgage  unto  my  trustees,  their  heirs  and  assigns, 
upon  the  trusts  and  subject  to  the  equity  of  redemption 
subsisting  therein  respectively,  but  the  money  secured 
on  such  mortgages  shall  be  considered  as  part  of  my 
personal  estate." 

The  power  to  arrange  and  compromiBe  claims  on  their  lestatoi^ 
estate,  especially  given  to  the  executors  in  the  fii^t  five  editions  of 
this  work,  is  conferred  on  all  executors  by  sect.  21  of  the  Trustee  Act, 
1893  (App.  XV.,  infra). 

(a)  See  p.  533,  mpra,  n.  (6)  and  p.  537,  mpra,  n.  (6). 


AND  ORAMD- 
CHILDIIEN. 
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as  being  sons  or  a  son  attain  the  age  of  twenty-one  years,     Pubcedbitt 

or  being  daughters  or  a  daughter  attain  that  age  or  marry         

in  equal  shares  as  nearly  as  may  be,  but  so  that  such   i^'  favour  op 

divifiion  shall  not  be  questioned  by  reason  of  any  alleged  and  cHtLDRsir 

ineqnahty  in  the  value  of  the  shares  or  for  any  other 

reason  whatsoever,  but  shall  be  absolutely  binding  and 

conclusive.     And  I  declare  my  will  to  be,  that  (if  my  inrentory  to 

wife  shall  survive  me),  an  inventory  of  the  said  effects    ®     ^^^^^' 

[except  such  of   them  as  from  their  trifling  value  or 

perishable  nature  or  for  any  other  reason  it  may  be 

considered  inexpedient  to  include  in  such  inventory,  as 

to  which  I  give  the  fullest  discretion  to  my  trustees]  shall 

be  made  as  soon  as  conveniently  may  be  after  my  death, 

uid  signed  by  my  said  wife,  and  tiiat  such  inventory 

shall  be  kept  in  the  custody  of  my  trustees,  and  that 

they  after  taking  such  inventory  and  procuring  the  same 

to  be  signed  by  my  said  wife  shall  not  afterwards  during 

her  life  be  in  any  way  liable  for  or  concerned  to  see  to 

the  custody,  insurance,  or  preservation  of  the  said  effects 

Cfr  any  of  them.    And  I  empower  my  trustees  after  the  Power  to 

death  of  my  said  wife  to  provide  for  the  custody,  pre-  pj^r^atioa 

servation  and  insurance  (at  the  expense  of  my  general  and  iiwiirance 

of  effocto 

estate)  of  the  effects,  which,  on  the  division  aforesaid,  appropriated  to 
may  have  been  appropriated  as  the  presumptive  share  m^io'cliJld; 
of  any  minor  child,  or  to  deliver  to  such  child  any  of  —and  to 
the  effects  so  appropriated,  but  without  incurring  any  guch  m^L 
responsibility  for  or  in  relation  to  the  exercise  of  either  to  the  minop. 
of  these  powers.    And  I  also  empower  my  trustees  to  Power  to  sell, 

II  i»     A  •  J.   J     •  i.-        1.1.  J      with  direction* 

sell  any  effects  so  appropriated,  mvestmg  the  proceeds  ^  to  proceeds, 
for  the  eventual  benefit  of  the  child  or  children  who 
would  otherwise  have  become  entitled  thereto.    [General  General  deyiw 
dm$e  and  bequest  of  real  and  personal  estate,  upon  trust  ^^j^  beqnest  of 
Jcr  sale  and  conversion ;  trust  for  payment  of  funeral  and  penonaltyin 
testamentary  expenses  and  debts ;  trust  for  investment  and  and  oonver- 

sion,  &c. 

(«)  It   18  flometimes  provided   that  an  inventory  shall  not  be 
leqoiied. 
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Tnuts  for  wife 
for  life ; 

— afterwardB 
for  children  of 
testator,  and 
ehildren  of  any 
child  prede- 
oeasinghim(a}. 


Adyancement 
clause. 


Disposition 
in  default  of 
children  or 
grandchildren 
teking  under 
preceding 
trusts. 


power  to  vary  investments^  ut  supra,  pp.  588,  589.]  Amd 
SHALL  PAY  the  income  of  the  said  trust  monies  and  the 
inyestments  for  the  time  being  representing  the  same  to 
my  said  wife,  during  her  life,  such  income  in  the  event 
of  her  remarriage  to  be  for  her  separate  use  without 
power  of  anticipation,  And  afteb  her  death  shall  hold 
the  said  trust  premises  and  the  income  thereof  in  trust 
for  such  of  my  children  living  at  my  death,  and  such  of 
my  grandchildren  living  at  my  death,  and  being  children 
of  any  child  of  mine  having  predeceased  me,  as  being 
male  attain  the  age  of  twenty-one  years,  or  being  female 
attain  that  age  or  marry,  and  if  more  than  one  in  equal 
shares  per  stirpes,  so  that  my  children,  taking  under  this 
trust,  shall  take  in  equal  shares,  and  the  children,  taking 
under  this  trust,  of  any  child  of  mine  having  predeceased 
me,  shall  take  equally  between  them  the  share  which  the 
parent  would  have  taken,  had  he  or  she  survived  me; 
Provided  always,  that  my  trustees  may  after  the  deatb 
of  my  wife,  or  in  her  lifetune  with  her  consent  in  writing, 
raise  any  part  or  parts  not  exceeding  one-half  part  of  the 
then  expectant,  presumptive,  or  vested  share  or  fortune 
of  any  child  or  grandchild  under  the  trusts  hereinbefore 
declared,  and  apply  the  same  for  his  or  her  advancement 
or  benefit  (b).  And  if  there  shall  be  no  child  of  mine  or 
child  of  a  deceased  child  of  mine,  living  at  my  death, 
who,  being  male,  attains  the  age  of  twenty-one  years,  or 
being  female  attains  that  age  or  marries,  then  from  and 
after  the  death  of  my  said  wife  and  such  default  or 
failure  of  children  and  grandchildren,  I  bequeath  the 
said  monies,  and  the  investments  representing  the  same, 
or  so  much  thereof  as  shall  not  have  become  vested  or 


(a)  As  to  this  form  of  trust,  see  supra^  p.  534,  n.  (6).  And  com- 
pare Precedent  CXLI.,  infra,  where  there  is  no  preceding  lifo 
interest,  and  the  trust  for  investment  is  omitted. 

(6)  Maintenance  and  education  clauses  ivill  be  found  suprct,  p.  ^ 
n. ,  which,  if  their  insertion  is  desired,  may  easily  be  modified  to  snit 
this  will. 
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been  applied  under  the  trusts  or  powers  herein  contained     Prbcbdbnt 

or  implied  by  statate,  unto,  (fee.  (a).     [Power  to  postpone        

WKversion^  with  ancMary  provisions,  ut  supra,  pp.  544,    ^^  favour  of 

WiPB  ItOK  IjIFB} 

545  (6).    Power  to  appoint  new  trustees  (the  power  being  and  children 
^en  to  the  wife  for  life) ,  and  other  trustee  clauses,  ut  supra,    ^cm^im^ 
pp.  547, 548.]    In  witness,  &c.  

(a)  See  p.  &36,  n.  (a),  tujpra, 

(6)  The  following  is  a  form  (to  follow  here)  of  an  option  for  one  of 
^e  testator's  sons  to  purchase  part  of  his  real  estate : — 

'*  Proyided  alwats  and  I  declare  that  such  one  of  my  Power  to  son 
8ons  as  shall  first  after  my  death  become  entitled  as  rea?^tote\t 

tenant  for  life  or  in  tail  male  or  in  tail  to  the estate  »  ▼aiuation. 

imder  the  limitations  thereof  contained  in  an  indenture 
dated,  i&c.,  and  expressed  to  be  made  between  [parties'\ 
and  attain  the  age  of  twenty-one  years,  shall  have  the 
option,  to  be  declared  within  twelve  calendar  months  after 
be  shall  so  become  entitled  or  attain  the  age  of  twenty- 
one  years,  which  shall  last  happen,  by  a  notice  in  writing 
to  be  given  to  my  trustees,  of  purchasing  any  portion  of 
my  real  estate  situate  at,  &.C.,  hereinbefore  devised  in 
trust  for  sale,  which  may  be  contiguous  to  or  convenient 

to  be  held  with  the  said estate,  in  which  case  the 

same  shall  be  sold  to  such  son  at  a  price  to  be  agreed 
upon  between  him  and  my  trustees,  or  if  they  are  unable 
to  agree,  then  at  a  price  to  be  determined  by  the  valua- 
tion of  two  indifferent  persons,  one  to  be  chosen  by  each 
party,  or  by  an  umpire  to  be  chosen  by  the  two  valuers 
before  they  proceed  to  act  in  the  valuation,  such  price  to 
be  brought  into  account  by  such  son  in  the  division  of 
my  residuary  estate,  and  the  lands  and  premises  so 
purchased  shall  be  conveyed  to  the  son  so  purchasing 
the  same,  and  his  heirs,  or  as  he  or  they  shall  direct, 
and  the  rents  and  profits  thereof  shall  belong  to  such 
son  from  my  decease :  Provided  always  that  no  pur- 
chaser of  any  part  of  my  real  estate  under  the  said 
trust  for  sale  shall   be  concerned   to  see  or  inquire 
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Frecedbmt 
CXL. 


MAKING 
SPECIFIC  AND 

PECUNIARY 

BEaUESTS,  AND 

SPECIFIC 

DEVISE,  AND 

GIVING 

RESIDUE  TO 

ONE. 

General 
beqnest  of 
fnniitare  and 
household 
goods  and 
chattels  to 
testator's  wife. 

Bequest  of 

pecuniary 

legacies, 

— and  of  a 

leasehold 

house. 


Pecuniary 
le^cies  to 
chddren. 

Specific  devise 
to  one  son ; 


CXL. 

Will  of  Beal  and  Personal  Estate.  Bequest  q^} 
Leasehold  House  to  Testator's  Wife.  Pbcuniabi 
Legacies.  Specific  Devise  of  a  Freehold  Farmy 
subject  to  a  Mortgage,     Besidue  to  one  Son, 

I9  A.  B.,  of,  (fee.  [clause  revoking  prior  wills,  dtc,  ut  sttpra^ 
p.  532].  I  bequeath  to  my  wife  C.  B.  all  my  furniture, 
plate,  plated  articles,  linen,  china,  glass,  wine,  liquors, 
consumable  stores,  and  articles  of  household  and  domestic 
use  and  ornament  (a) ;  I  bequeath  to  my  said  wife  the 

sum  of  £ ,  to  be  paid  to  her  within  one  calendar 

month  after  my  death,  and  the  further  sum  of  £ ,  to 

be  paid  to  her  within  three  years  after  my  death,  with 
interest  thereon  at  the  rate  of  £ —  per  cent,  per  annum 
from  the  day  of  my  death,  to  be  paid  by  equal  half-yearly 
payments,  and  the  first  thereof  to  be  made  at  the  end  of 
six  calendar  months  from  my  death;    I  bequeath  to 

my  said  wife  my  leasehold  messuage,  No. in 

Street,  London,  she  paying  the  rent  reserved  by  the 
lease  under  which  I  hold  the  same,  and  performing 
and  observing  the  covenants  by  the  lessee  and  conditions 
therein  contained,  and  indemnifying  my  executors  and 
administrators  therefrom,  and  from  all  actions  and 
demands  in  respect  thereof;  I  bequeath  to  my  son 
E.  B.,  and  to  each  of  my  daughters,  F.  B.,  G.  B.,  and 

H.  B.,  the  sum  of  £ ;  I  devise  unto  my  son  L  B., 

his  heirs  and  assigns,  my  freehold  farm  lands  and  here- 
ditaments situate  in  or  near  the  parish  of ,  in  the 

county  of  ,   with    the    appurtenances  (6),   subject 

whether  either  of  my  said  sons  shall  have  made  such 
offer  to  purchase  as  aforesaid  or  be  affected  by  notice 
that  such  offer  has  been  made." 

(a)  See  a  fuller  form  of  such  a  bequest,  supra,  p.  537. 
(6)  Where  the  land  devised  is  registered,  it  may  convenientij  be 
described  or  referred  to  by  its  registered  number. 
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nevertheless  in  exoneration  (a)  of   my  personal  estate     PKBcsDitirr 

to  the  payment  of  a  principal  sum  of  £ ,  now  owing        ^• 

to  X.  Y.  on  the  security  of  a  mortffase  thereof,  and  the       making 

SPECIFIC  AND 

interest  for  the  same,  and  subject  to  the  payment  of  a     pecuniary 
proper  rateable  patt  of  the  estate  duty  payable  under  "^auESTSjAND 
this  my  will  (6).     And  I  hereby  devise  and  bequeath    dethe,  and 
all  my  real  and  personal  estate,  except  what  I  otherwise     RMromi^To 
dispose  of  by  this  my  will  or  any  codicil  hereto,  unto  my         Q^^'- 
son  A.  B.,    his  heirs,   executors,   administrators,   and  —subject  to  a 
assigns,  charged  as  to  my  real  estate,  in  aid  of  my  ^^'T?^' 
personal  estate,  with  the  payment  of  [my  debts  and  estate  daty. 
funeral  and  testamentary  expenses,  and  (c)]  the  pecuniary  General 
legacies  hereinbefore  bequeathed.   And  I  hereby  appoint  tTone^sonfand 
my  said  son  A.  B.  sole  executor  of  this  my  will.     In  appointment 


m  as 


WITNESS,  &C.  (d).  executor. 

(a}  To  aToid  the  numerous  questions  which  have  arisen  on  this 
point  (see  Jarman  on  Wills,  5th  ed.  vol.  ii.  pp.  1439  et  seq.),  it  is 
proper,  in  devising  mortgaged  lands,  to  state  expressly,  whether  the 
testator  intends  the  mortgage  debt  to  be  charged  thereoD  in  exonera- 
tion of  his  personal  estate,  or  not.  Under  17  &  18  Vict.  c.  113 
(Locke  King's  Act),  a  devisee  in  a  will  made  since  1854,  takes  subject 
to  aof  mortgage  charged  on  the  devised  land,  unless  the  testator  shall 
bare  signified  a  contrary  intention.  By  30  &  31  Vict.  c.  69,  as  to  the 
villof  a  testator  dying  after  Slst  Dec,  1867,  and  by  40  &  41  Vict, 
c  ^  as  to  a  testator  or  intestate  dying  after  the  3l6t  Dec,  1877,  the 
pTOTisions  of  the  above  Act  are  amended  and  extended,  and  are  made 
to  apply  to  a  vendor's  lien  for  unpaid  purchase-money. 

(h)  It  seems  proper  to  add  this,  if  in  accordance  with  the  inteu- 
tioD,  because  under  the  Land  Transfer  Act,  1897,  real  estate  pusses  to 
fte  executor  as  such,  and  sect  9  of  the  Finance  Act,  1894,  may 
(ODteqaently  be  inapplicable. 

(c)  These  words  seem  to  be  rendered  unnecessary  by  the  Land 
Tnnrfer  Act,  1897,  Part  I.,  App.  XVIL,  infra. 

(^  This  Precedent  supposes  all  the  testator's  children  to  be  adult. 
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CXLI. 

I 

P&BCEDBNT     Will    of  a    Widower.     Beal    and    Fes&onal    Estate,  I 

*  Bequest  of  pecuniary  Legacies,  and  a  Life  ANNUirt. 

IN  FAVOUR  OP       Settlement   of  a  sum   of  Money  on    an    vnmarried 

80N8AND  T^  L^  X>  r 

DAUGHTERS,        DaugMer.     x>equest   of  a  gross  sum  to   a   habribd 
WITH  GIFT  OF       Dauohter.      Besidue,  for   Sons  equally  at  21 :   I» 

ANNUITY,    AND  7    /.       ,        /.  ,  x^  1  ^  ' 

8BTTLEMENT0F      default,  foT  the  two  Daughters  equally , 

daughter's 

yoRTioN.       y^^  A.  B.,  of,  &c.  [clause  revoking  pri/yr  tviUsy  dtc,  appoint- 
Bequest  to        ment  of  executors  and  trustees  and  declaration  as  to  derolw- 

execntors  *' 

who  pro^e ;  tion  of  trustees*  poivers,  ut  siipray  pp.  532, 588.  Bequesti  to 
—to  domestic    executors  and  servants,  ut  supra,  p.  5871.     I  bequeath  to 

serv&nts  • 

Beo  est  of        ^^  confidential  clerk,  X.  Y.,  and  his  assigns,  during  hia 

life  annuity,      life,  an  annuity  of  £ (a),  to  be  payable  by  equal 

quarterly  payments,  and  the  first  such  payment  to  be 

made  at  the  end  of  three  calendar  months   after  my 

Bequest  to        death  (b) ;  I  BEQUEATH  to  my  daughter  CD.,  the  wife  of 

married 

dauirbter.  ,  v  «  .^.^        ,  k 

(a)  See  p.  478,  n.  (a),  supra. 

(6)  See  as  to  the  times  for  payment  of  annuities  bequeathed  by 

will,  2  Williams'  Executors,  9th  ed.  pp.  1242  etwq.    The  followii^ 

clause  authorises  the  trustees  to  provide  for  annuities  bequeathed 

by  the  will,  either  by  appropriating  a  fund  for  the  purpose,  or  by 

purchasing  government  or  other   annuities   for  the  lives  of  the 

annuitants : — 

Power  to  ap-  **  And  I  authorise  my  trustees  to  provide  for  the  pay- 
to  MJswCT^^  ment  of  the  said  annuities,  either  by  appropriating  l(x 
annuity.  that  purpose  a  fund  which  shall  consist  of  stocks,  funds, 

shares,  or  securities  hereinafter  authorised  as  invest- 
ments, and  of  which  the  annual  income  at  the  time  of 
appropriation  shall  be  sufficient  to  answer  such  annnitiefli 
with  power  in  case  of  the  annual  income  of  the  appro- 
priated fund  at  any  time  proving  insufficient,  to  resoit 
to  the  capital  of  the  same  fund  for  payment  of  such 
annuities,  and  so  that  upon  the  death  of  each  of  the  saMI 
annuitants,  a  proportionate  part  of  the  capital  of  the 
same  fund,  or  of  so  much  thereof  as  shall  not  have  be@i 
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E.  D.,  the  sum  of  £ (a)  [with  interest  for  the  same    Prbcedikt 

CXLI 

after  the  rate  of  £ —  per  cent,  per  annum  from  my  death],         * 

in  addition  to,  and  not  in  substitution  for,  the  like  sum  ^  favour  op 

of  £ ,  covenanted  to  be  paid  by  me,  or  my  executors    daughtrrs, 

or  administrators,  to  the  trustees  of  her  marriage  settle-  .^™^" ,?1 

AJtfiTjrTx,    Alt  D 

ment  in  my  lifetime,  or  within  six  calendar  months  after  sbttlementof 
my  death ;   I  bequeath  to  my  trustees,  their  executors     ^porSon^  * 

and  administrators,  the  sum  of  £ [with  interest  for  Bequest  of 

the  same  after  the  rate  of  £ —  per  cent,  per  annum  from  sum  of  money 
my  death]  upon  the  trusts  hereinafter  declared  concerning  ^^j^^  after  ^° 
the  same.    [General  devise  and  bequest  of  real  and  personal  declared. 


resorted  to  as  aforesaid,  shall  in  any  case  revert  to  and 

form  part  of  my  residuary  estate,  or  by  purchasing  like  —or  to  pur- 

annuities  in  the  names  of  the  annuitants  respectively,  or  ^  '^  annmty. 

in  the  names  of  my  trustees  from  the  government  or  any 

public  company,  to  be  applied  accordingly:  And  until 

the  said  annuities  respectively  shall  be  provided  for  in 

one  or  other  of  the  modes  aforesaid,  I  direct  that  the 

same  shall  be  paid  out  of  the  income  of  my  residuary 

estate :  But  I  declare  that  when  and  so  soon  as  any  such 

annuity  shall  have  been  so  provided  for,  such  provision 

shall  be  a  complete  satisfaction  of  the  trust  hereinafter 

contained,  to  provide  for  the  same  annuity,  which  shall 

thereafter  cease  to  be  charged  upon  either  the  income  or 

the  capital  of  my  residuary  estate." 

If  this  clause  shoald  be  inserted  the  subsequent  direction  to 
ftppropruite  a  fond  would  be  omitted,  and  in  lieu  of  that  direction 

wQold  be  inserted  the  words : ''  And  provide  in  manner  herein- 
before directed  for  payment  of  the  several  annuities 

hereinbefore  bequeathed."  The  clause  might  be  modified  by 
omittiiig  the  power  to  resort  to  capital,  and  substituting  a  direction 
tint  in  the  case  mentioned  the  annuities  should  abate  proportionately, 
and  omitting  the  subsequent  mention  of  the  part  not  resorted  to  for 
payment  of  the  annuities. 

(a)  As  this  sum  is  intended  to  fall  within  the  terms  of  a  covenant 
for  the  settlement  of  after-acquired  property,  it  is  bequeathed  directly 
to  the  daughter. 
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Pkbcbdbkt     estate,  in  titiat  for  sale  and  conversion,  tU  supra,  p.  538, 

•       proceeding,]    And  shall,  out  of  the  monies  to  arise  from 

IN  FAVOUR  OF  guch  salc,  collectloii,  and  conversion,  and  the  money  d 

DAVOHTEK6,  ^hich  I  shall  be  possessed  at  my  death,  pat  my  funeral  and 
WITH  GIFT  OF   testamcntarv  expenses,  and  debts  (including  the  said  anm 

ANNUITYjAND  J  IT  »  \  ,  .  iv 

8ETTLEMENTOF  of  £ SO  coveuantod  to  be  paid  as  aforesaid),  and  the 

^PORTION*'*  legacies  other  than  specific,  bequeathed  by  this  my  will,  ox 

- — - — -  any  codicil  hereto,  and  appropriate,  or  purchase,  in  their 

moniefi  to  arise  names,  a  sum  of  £ Two-and-three-quarters  per  cent 

^^J^L^^  Consolidated  Stock,  to  answer  the  said  annuity  to  the 

conyenion.  '  ^ 

To  pay  debts  ^^^^  ^-  Y*  (which  said  sum  I  hereby  direct  shall,  subjeet 
and  legacies,  to  the  payment  of  the  said  annuity,  be  considered  as  part 
rtock^to^answer  ^^  ^y  residuary  personal  estate).  And  shall  hold  the 
an  annuity.  residue  of  the  said  monies  (a),  in  trust  for  all  my  sons, 
Trusts  of  resid-  qj.  any  my  gon  who  shall  attain  the  age  of  twenty-one 

uary  monies  *f        »/  ^  ^ 

forWs.  years,  and  if  more  than  one  m  equal  shares :  Provided 

Advancement  ALWAYS,  that  my  trustees  may  raise  any  part  or  parts  not 
o/sras^only?"^  exceeding  one-half  of  the  then  expectant  or  presumptive 

or  vested  share  of  any  son  of  mine  under  the  trust  herein- 
before declared,  and  apply  the  same  for  his  advancement 
If  no  son  shall  or  benefit  (h).     And  I  hereby  declare,  that  if  no  son  of 

utTer  the*pre-  ^^^®  ^^^^^  attain  the  age  of  twenty-one  years,  the  said 

ceding  trust,  residuary  monies,  and  the  income  and   accumulations 

r^lduary  ^  ^  thereof  or  so  much  thereof  respectively  as  shall  not  have 

monies  to  be  become  vested  or  been  appUed  under  any  of  the  trusts  or 

m  trust  for  .  •' 

married  powers  herem  contained  or  by  statute  implied,  shall  after 

daughter,  Quoh  default  or  failure  of  my  sons  as  aforesaid,  be  held 
Other  moiety  UPON  THE  TRUSTS  following  (that  is  to  Say),  as  to  One 
unmM^ed^*^^  equal  moiety  thereof,  in  trust  for  my  said  daughter 
daughter's        C.  D.,  and  as  to  the  remaining  equal  moiety  thereof, 

UPON  THE  TRUSTS  hereinafter  declared  of  the  said  sum  of 

(a)  The  usual  clause  pioviding  for  the  iuvestment  of  the  trust 
funds  is  here  omitted.  In  its  absence  the  duty  of  the  trustees  will  he 
to  invest  the  funds  under  the  powers  conferred  upon  them  bj  the 
Trustee  Act,  1893,  App.  XV.,  iiifra.  A  general  power  of  investment 
will  be  found  infra,  p.  571. 

(6)  As  to  the  omission  of  the  maintenance  and  accumulation 
clauses  here,  see  9upra,  p.  535,  n.  (a). 
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£ (a).     And  I  hbreby  declare,  that  my  trustees  Prbcbdbnt 

CXLI 

shall  invest  the  said  sum  of  £ (a) ,  in  their  names  or  ' 

under  their  legal  control  in  [remainder  of  trust  for  invest*  ^  favour  of 

,                                                  .                                                                             ^*r./^n  SONS  AND 

meat  and  power  to  vary  investments,  ut  supra,  p.  6o9J,  and  daughters, 

SHALL  pay  the  income  of  the  said  sum  of  £ ,  and  of  ]^™ny^^ND 

the  investments  for  the  time  being  representing  the  same,  settlkmentop 
unto  my  daughter  D.  B.,  duriag  her  life,  but  so  that 

whenever  she  shall  be  under  coverture,  the  same  shall  be  ;^^^^^^ 


daughters 
portion. 


sum 


for  her  separate  use,  without  power  of  anticipation ;  and  bequeathed  to 
after  her  death  shall  hold  the  said  sum  of  £ and     "*  ®^  ♦ 

— ^to  pay  the 

investments,  and  the  income  thereof,  in  trust  for  eJI  or  iucome  to 

any  such  one  or  more,  exclusively  of  the  other  or  others,  Ja^hter^ 

of  the  issue  of  the  said  D.  B.  (&),  in  such  manner  in  foriife; 

every  respect  as  the  said  D.  B.  shall  at  any  time,  whether  j-^^^  ^^ 

.  1      1       -I      1  '11  1*   M  •    i        A  death  m  trust 

covert  or  sole,  by  deed  or  will  or  codicil  appoint :  And  in  for  her  issue 

DEFAULT  of  and  subject  to  any  such  appointment,  in  trust  ^  ®^®  ^^^ 

for  all  the  children  or  any  the  child  of  the  said  D.  B.,  in  default  of 

who  being  sons  or  a  son  shall  attain  the  age  of  twenty-one  appointment 

for  her 

years,  or  being  daughters  or  a  daughter  shall  attain  that  children. 
age  or  marry,  and  if  more  than  one  in  equal  shares: 
Pboyided  ALWAYS,  that  no  child  of  the  said  D.  B.,  who  Hotchpot 
or  whose  issue,  shall  take  any  part  of  the  said  premises,  ^  ^^^' 
under  any  such  appointment  as  aforesaid,  shall,  in  default 
of  appointment  to  the  contrary,  be  entitled  to  any  share 
oCthat  part  of  the  said  premises  of  which  no  such  appoint- 
ment shall  have  been  made,  without  bringing  the  share 
appointed  to  him  or  her  or  his  or  her  issue  into  hotchpot: 
Pbovidbd  also  that  my  trustees  may,  after  the  death  of  Advancement 

claoflfia 

my  said  daughter  D.  B.,  or  in  her  lifetime,  with  her 

consent  in  writing,  raise  any  part  or  parts  of  the  then 

expectant,  presumptive,  or  vested  share,  of  any  child  of 

the  said  D.  B.  under  the  trusts  hereinbefore  declared, 

and  apply  the  same  for  the  advancement  or  benefit  of 

such  child.     And  I  hereby  declare  that  if  there  shall  Disposition  in 

be  no  child  living  at  my  death  or  bom  afterwards  of  my  dren  entitled  ' 

under  precede 
(a)  The  sum  bequeathed  to  the  trustees  on  trusts  after  declared.      ing  tnut. 
(6)  As  to  thisy  see  supra,  p.  428,  n.  (e). 
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Pbecbdent 
CXLT. 


IN   PAVOUK    OP 
BON 8  AND 

dal'ghteks, 
with  gift  of 
annuity,  and 
settlement  op 

daughter's 

PORTION. 


In  trust  as 
daughter  shall 
by  deed  or  will 
appoint. 


In  default  of 
appointment 
in  trust  for 
married 
daughter. 


Appointment 
of  guardians. 


said  daughter,  D.  B.,  who,  being  a  son,  shall  attain  the 
age  of  twenty-one  years,  or  being  a  daughter  shall  attain 
that  age  or  marry,  then,  from  and  after  the  death  of  mj 
said  daughter  D.  B.,  and  such  default  or  failure  of  children 
as  aforesaid,  my  trustees  shall  hold  the  said  sum  of 
£ ,  and  the  investments  for  the  time  being  repre- 
senting the  same,  and  the  income  thereof,  or  so  much 
thereof  respectively  as  shall  not  have  become  vested,  or 
been  applied  under  any  of  the  trusts  and  powers  herein 
contained  or  by  statute  implied,  in  trust  for  such  person 
or  persons,  and  generally  in  such  manner  and  form  in  aU 
respects  as  my  said  daughter  D.  B.  shall,  whether  covert 
or  sole,  by  deed,  or  will  or  codicil,  appoint:  And  in 
DEFAULT  of  any  such  appointment,  and  so  far  as  no  such 
appointment  shall  extend,  in  trust  for  my  said  daughter 

C.  D.  (a).  [Power  to  postpone  conversion  with  anaUarg 
provisions,  ut  supra,  pp.  544,  545.  Power  to  appoint 
new  trustees  to  be  '' exerciseable  by  my  said  daughter 

D.  B.  during  her  life,"  and  other  trustee  clauses,  ui  supra, 
pp.  547,  548.]  And  I  hereby  appoint  my  said  daughter 
G.  D.  and  my  said  son-in-law  E.  D.  guardians  of  my 
infant  children.     In  witness,  &c. 


Pbecbdent 
CXLII. 


GIVING 

CHARITABLE 

LEGACIES, 

PROVIDING 

ANNUITY  POR 

"WIPE,  AND 

SETTLING  A 

B0N*8  PORTION. 


CXLII. 

Devise  of  Real  and  Personal  Estate.  Charitable  and 
other  Pecuniary  and  Specific  Legacies ;  Annuity  to  the 
Testator's  Wife;  Trusts /or  benefit  of  one  Son,  his  Wife 
and  Children ;  Besidue  for  the  benefit  of  Testator's 
other  children  equally . 

I9  A.  B.,  of,  &c.  [clause  revoking  prior  wills,  dtc,  appoint- 
ment of  executors,  and  trustees,  and  declaration  as  to 
devolution  of  trustees'  powers,  ut  supra,  pp.  532,  583].    I 

(a)  There  would  generally  follow  a  power  for  the  daughter  to 
appoint  a  life  interest  to  any  husband,  which  may  be  adapted  from 
the  form,  supra,  p.  542. 


WILLS.  561 

confirm  the  fiettlement  made  in  contemplation  of  my     Prbcbdbnt 

CXLII 

marriage  with  my  wife  M.  B.,  and  declare  that  the  pro-         * 

visions  hereby  piade  for  my  said  wife  and  my  children        ormtQ 
shall  be  in  addition  to  and  not  in  satisfaction  of  those      lboacieb, 


PROYIDINO 
ANNUITY  FOB. 


made  or  agreed  to  be  made  for  them  by  such  settlement. 

I BBQUBATH  to  my  frionds and £ each.     I  wife,  and 

BEQUEATH  to  my  wif e  absolutely  the  tea  and  coffee  service  bo^^spobtion. 

presented  to  me  by .     I  bequeath  all  the  rest  of  my  confirmation 

plate  and  plated  articles  to  my  son  C.  B.     I  bequeath  to  of  testators 

the  following  charitable  (a)  societies  and  institutions  the  Mtti^nt. 

sums  hereinafter  mentioned,  free  of  legacy  duty  (6),  that  Bequest  of 

is  to  say :  To  the  Hospital,  M ;  to  the ^^^^  *^^ 

Asylum,  £ ;  to  the Society,  £ ;  and  to  the  legacies, 

Institution,  £ ;  And  I  deglabe  that  the  receipts  ^^?vi®' 

of  the  respective  treasurers  or  secretaries  for  the  time  legacies. 

being,  of  the  said  societies  and  institutions  respectively, 

shall  be  sufficient  discharges  for  the  same.     I  bequeath  Bequest  of. 

to  my  said  wife  £ ,  to  be  paid  to  her  within  one  £^^^ 

month  after  my  death.     I  also  bequeath  to  my  said  the  testator's 

wife,  during  her  life,  an  annuity  of  £ ,  to  be  payable  ^  ®* 

quarterly,  and  the  first  quarterly  payment  thereof  to  be 
made  at  the  end  of  three  calendar  months  after  my 

death  (c).      [General    devise    and    bequest    of  real    and  Trusts  of 

pencTHd  estate  in  trust  for  sale  and  conversion  ;  trust  for  ^^^m  gale 

pwpnent  of  funeral  a/nd  testamentary  expenses  and  debts^  "»d  conyersioii 

ut  supra,  p.  538,  proceeding]  and  the  legacies  (other  than  personal  estate, 

specific)  bequeathed  by  this  my  will  or  any  codicil  hereto,  To  pay  debts 

and  the  legacy  duty  on  such  of  them  as  are  bequeathed  *^^  i«8^^^"- 

free  from  legacy  duty,  and  shall  purchase,  in  the  names  And  to  pnr- 

of  my  trustees,  a  sufficient  sum  of  stock  to  answer  the  answer* SJe  ^ 

8aid  annuity  of  £ ,  and  empower  my  said  wife  to  annuity. 

receive  the  dividends  thereof,  if  she  shall  prefer  to  do  so; 

(a)  See  the  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  56 
Viet  c  73),  in  effect  removing  the  reetrictions  placed  on  charitable 
dispositions  by  will  of  realty  and  personal  estate  savouring  of  realty. 

(6)  See  p.  537,  suproj  n.  (6). 

(c)  See  supra,  p.  478,  n.  (a),  and  p.  666,  n.  (6). 

D.c.P.  36 
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PROVIDING 

ANNUITY  FOR 

WIFE,  AND 


56-2  WILLS. 

Precedent     AND  SHALL  Set  apart,  or  appropriate,  the  sum  of  £ 

'       (without  any  deduction  in  respect  of  settlement  estate 

oiYiNo        duty,  it  being  my  intention  that  such  duty  shall  be  paid 

CItA&ITARLiP  •/  v7  •/  t/  i 

LEOAciER,  as  part  of  my  testamentary  expenses)  (a),  to  bear  interest 
after  the  rate  of  £ —  per  cent,  per  annum  from  my  death, 
and  to  be  held  upon  the  trusts  hereinafter  declared  of  the 

8ETTLIN0  A  f^  ^     ^         •  ^  ^       j?  'J 

bon'8  PORTION,  same;   and  shall  isyest  [trust  for  investment  oJ  residue 
And  toapDro^   and^oi^er  to  vary  investments,  ut  supra,  pp.  588,  539].  And 

priate  a  8um      SHALL  HOLD  the  said  residuary  monies,  and  the  invest- 
on  trusts  after  J.       *  i-l         X*  -L    •  i.»  xl_  /• 

declared.  ments  for  the  time  bemg  representmg  the  same  (in- 

eluding,  after  the  death  of  my  said  wife,  the  fund  so  to 

be  provided  for  payment  of  the  said  annuity),  and  the 

Residue  in        income  thereof,  in  trust  for  such  of  my  children,  other 

the  testator*8     ^^^^  and  except  my  son  D.  B.,  living  at  my  death,  or 

children,  other  having  died  in  my  lifetime  leaving  issue  living  at  my 

than  one  son,       ,       ,    ,,,  ,     .  .      .       .,  \ 

at  twenty-one    death  (o),  as   bemg  sons  or  a   son,  attam  the  age  of 
ormamage.      twenty-one  years,  or   being  daughters  or   a   daughter 

attain  that  age  or  marry,  and  if  more  than  one  in  equal 
shares  [and  so  that  the  share  of  any  child  having  died 
in  my  lifetime  leaving  issue  as  aforesaid  shall  devolve  on 
his  or  her  representatives  as  part  of  his  or  her  personal 
estate  in  the  same  manner  as  if  he  or  she  had  survived 

(a)  In  the  absence  of  such  an  expression  of  intention,  the  dutf 
would  be  payable  out  of  the  settled  legacy ;  see  Finance  Act,  1896,  s.  19. 

(6)  As  to  the  frame  cf  this  trust  for  children,  see  n.  (6),  p.  &H 
supra.  The  mode  of  framing  a  gift  to  a  class,  so  as,  under  sect  31 
of  the  Wills  Act  alone,  to  give  a  share  to  any  member  thereof  who 
may  predecease  the  testator,  but  leave  surviving  issue,  can  be 
adopted  only  where  the  devisees  or  legatees  are  lineal  descendanti 
of  the  testator.  A  gift  by  will  to  a  class  so  described,  of  persoM 
not  being  such  descendants,  would  carry  the  whole  property  to 
those  only  who  survive  the  testator  ;  see  Bs  Coleman  and  Jarrimt 
4  Ch.  D.  165.  The  words  in  brackets  would,  it  is  considered, 
prevent  a  lapse,  even  in  a  case  not  coming  within  sect.  33  of  the 
Wills  Act.  As,  under  sect.  32  of  the  Wills  Act,  a  devise  in  tul 
does  not  lapse  by  the  death  of  the  devisee  before  the  testator,  bol 
leaving  issue  iuheritable  under  the  entail  to  survive  the  latter,  t 
devise  in  tail  to  a  class,  whether  descendants  of  the  testator  or  nol^ 
may  be  properly  made  to  include  members  predeceasing  the  testator 
and  leaving  surviving  issue. 


WILLS.  568 

me  and  died  immediately  after  me]  [advancement  clause^     p&bcedbnt 

ui  supra,   p.    534,    omitting   the   reference  to   the    wife'\.         * 

And  I  HEREBY  DECLARE  that,  if  there  shall  be  no  child        giving 
of  mine,  other  than  my  said  son  D.  B.,  living  at  my      legacies, 
death,  or  having  died  in  my  Ufetime  leaving  issue,  who    annuity^or 
being  a  son  attains  the  age  of  twenty-one  years,  or     wife,  and 
being  a  daughter  attains  that  age  or  marries,  then  the  g,r:?I^p^TioN. 
said  residuary  monies,  and  the  investments  for  the  time  iu~default  of~ 
being  representing  the  same,  and  the  income  and  accumu-  children 
lations  thereof,  or  so  much  thereof  respectively  as  shall  pre!>ediiig"  ^ 
not  have  become  vested  or  been  applied  under  any  of  the  t»"«te»  *^« 

.  T  -         .  i'j        iiii''i''i     residue  to  be 

trasts  and  powers  herem  contamed  or  by  statute  implied,  held  on  trusts 
shall  be  held,  upon  the  trusts  hereinafter  declared  of  declared  of 

t         .1  rr^  7  11   Slim  appro-. 

the  said  sum  of  £ .      [Power  to  postpone  the  sale  and  priated  for  the 

conversion    of  real   and   personal   estate,   7vith   ancillary  ®^<^'""^^  ^®'*- 
provisions;    ut  supra,   pp.  544,  545.]     And    I    hereby  Sumappro- 
DECLARB  that  my  trustees  shall  invest  the  said  sum  of  Knest^d  in  ^ 

£ in  their  names,  or  under  their  legal  control,  in  any  ^^  ^**™^ 

of  the  stocks,  funds,  shares,  or  securities  hereinbefore 
authorised  for  the  investment  of  the  said  residuary 
monies,  and  shall  pay  the  income  of  the  said  sum  of  Income  to  be 

i' ,  and  of  the  investments  for  the  time  being  repre-  totor's^son  tiU 

senting  the  same,  unto  my  said  son  D.  B.  until  he  shall  bankruptcy; 
die,  or  become  bankrupt,  [or  assign,  charge,  or  incumber, 
or  attempt  to  assign,  charge,  or  incumber,  the  same, 
or  any  part  thereof,]  or  do,  or  suffer  something  whereby 
the  same   or   some  part  thereof,  would   by   operation 
of  law  or  otherwise,  if  belonging   absolutely   to    him, 
become  vested  in  or  payable  to  some  other  person  or 
persons ;   and  after  the  failure  or   determination  of  —then  part 
the  trust  hereinbefore  declared  in  favour  of  my  said  son  ^Hn? ^ns^lffe 
D.  B.  shall,  during  his  life,  apply  so  much  of  the  said  ^ot  the  benefit 
income  as  to  my  trustees  shall  seem  proper,  for  the  witcj'a'nd*^ 
maintenance  or  benefit  of  the  said  D.  B.,  and  his  wife  and  children. 
children,  or  any  of  them ;  and  shall  accumulate  the  Residue  to  be 
Tteidue  thereof  in  the  way  of  compound  interest  by  ^^^*™^^**®^' 
investing  the  same,  and  the  resulting  income  thereof  in 
or  upon  any  such  stocks,  funds,  shares,  or  securities,  as 
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Peicbdbnt 
CXLII. 


CHA&ITABLB 

LEOACnES, 

PROVIDING 

ANNUITY  FOR 

WIPE,  AND 

SETTLING  A 

son's  PORTION. 

After  the  death 
of  the  son  the 
original  and 
accumulated 
fund  to  be  in 
trust  for  his 
children. 

In  default  of 
children  over. 


are  hereinbefore  mentioned  (a).  And  I  hereby  declasb 
that,  after  the  death  of  my  said  son  D.  B.,  my  trustees 

shall  hold  the  said  sum  of  £ ,  and  the  said  originftl 

and  accumulated  investments,  and  the  income  thereof, 
or  so  much  thereof  respectively  as  shall  not  have  become 
vested  or  been  applied  under  any  of  the  trusts  hereio 
contained  or  by  statute  implied,  in  trust  for  such  children 
or  child  of  the  said  D.  B.,  as  being  sons  or  a  son,  shall 
attain  the  age  of  twenty-one  years,  or  being  daughters  or 
a  daughter  shall  attain  that  age  or  marry,  if  more  than 
one,  in  equal  shares;  and  if  there  shall  be  no  child 
living  at  my  death  or  born  afterwards  of  the  said  D.  B- 
who  being  a  son  shall  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  shall  attain  that  age  or  marry,  then 

I  BEQUEATH  the  Said  sum  of  £ ,  and  the  said  original 

and  accumulated  investments,  or  so  much  thereof  as 
shall  not  have  become  vested  or  been  applied  as  afore- 
said, &c.  (b).  And  I  herebt  declare  that  my  trustees 
[remainder  of  additional  indemnity  and  other  trustee 
clatises,  ut  supra,  pp.  547,  548  (c)].     In  witness,  &c. 


Precedent 
CXLIII. 


onriNO  POWER 
to  carry  ox 

testator's 
business  and 

options  of 
purchase  to 

HIS  SONS 
8UCCKS8IVEI.Y. 


CXLIII. 

Will  of  a  Trader  carrying  on  Business  alone  or  in 
PARTNERSHIP.  PowER  to  Trustees  to  continue  Business. 
Option  to  Sons  in  sticcession  to  Purchase  Business. 
Nomination  of  Son  to  succeed  to  interest  in  a 
Partnership. 

L^  A.  B.,  of  &c.  [clause  revoking  prior  wills,  dtc,  appoint- 
ment  of  executors  and  trustees,  and  declaration  as  to  dercbh 
tion  of  trustees'  powers,  supra,  pp.  582,  538.  Spedjic  and 
general  legacies,  supra,  p.  561.    General  devise  and  bequest 

(a)  See  a  somewhat  more  elaborate  trust  of  this  desciiption, 
supra,  p.  487. 

(b)  A  power  to  appoint  a  life  interest  to  a  wife  might  be  added. 
See  supra,  p.  542,  which  sufficiently  supplies  the  form  of  such  a  power. 

(c)  The  nature  of  the  trusts  makes  it  better  to  leave  any  vacancy 
in  the  trusteeship  to  be  supplied  by  the  trustees  themselves. 


TBSTATO&8 

U8INBS8  ANI 

OPTIONB  OF 

FBCHASR  1 

HIS  SONS 

grOCBSSIYHLT. 
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upon  trust  for  sale  and  conversion,  and  trusts  of  proceeds,     Pbbcbdbnt 
including  a  gift  of  shares  to  testator's  sons,  and  usual      ^^^^^^' 
pawers  and  provisions,  supra,  pp.  538  et  seq.    Power  to  post-  orvn^o  powbr 
pone  sale  and  conversion,  and  declaration  as  to  intermediate 
income,  supra,  p.  5441.    And  in  particular  I  authorise  and    ^^«°^^  ^» 

.  OPTIONS  OP 

empower  my  trustees  to  carry  on  for  such  period  as  they    pubchasb  to 

8haU  think  fit  any  business  in  which  I  may  be  engaged, 

whether  alone  or  in  partnership,  at  the  time  of  my  death,  p 

and  for  that  purpose  to  retain  and  use  therein  the  capital,  tinue  business. 

or  my  share  of  the  capital,  employed  therein  at  my 

death,  and  such  additional  capital  as  my  trustees  shall 

think  fit  to  advance  out  of  my  residuary  estate,  with  full 

power  to  act  or  join  in  acting  in  all  matters  relating  to 

8ach  business  as  if  they  were  beneficially  entitled  thereto, 

or  to  my  share  and  interest  therein,  and  to  delegate  all  or 

any  of  their  powers  in  relation  to  such  business  to  any 

person  or  persons  whom  they  may  think  proper.     And  I 

declare  that  my  trustees  shall  be  free  from  responsibility, 

and  entitled  to  full  indemnity  out  of  my  estate  for  or  in 

respect  of  any  loss  which  may  arise  in  connection  with 

Buch  business.     Provided  always,  and  I  hereby  declare  Option  to  sons 

that  my  sons  being  of  age  at  my  death  shall  have  the  ^  p^^" 

option  in  succession  according  to  seniority  of  purchasing  business. 

the  business  of  a ,  now  carried  on  by  me  at , 

at  a  price  to  be  determined  by  valuation  in  such  manner 
as  my  trustees  shall  think  fit.  And  I  declare  that  such 
option  shall  be  signified  by  my  said  sons  respectively 
within  such  time  as  my  trustees  shall  think  fit  to  allow 
for  that  purpose,  and  that  in  the  event  of  the  same  being 
exercised  the  said  business  shall  be  purchased  as  a  going 
concern,  and  shall  include  not  only  the  goodwill  thereof 
bat  my  capital  therein  and  the  stock-in-trade,  machinery, 
plant,  and  effects  of  or  belonging  thereto,  and  the  real  or 
leasehold  premises  at  or  upon  which  the  same  shall  be 
carried  on  or  which  shall  be  used  in  connection  therewith, 
and  the  benefit  of  all  contracts  subsisting  in  relation 
thereto,  and  all  book  debts  and  monies  due  to  my  estate  in 
respect  thereof,  except  monies  so  due  in  respect  of  profits 
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Pjibckdbnt     down  to  the  date  of  the  purchase.     And  I  declare  that 

CXLIII 

'      my  son  so  purchasing  the  said  business  shall  be  charged 

onriNo  POWER  Jq  account  upon  the  division  of  my  estate  with  the  price 

TO  CAURY  ON  '^      ^  ■'  *^ 

testator's  thereof  ascertained  as  aforesaid,  and  that  in  case  such 
*omoN8^'^  price  shall  exceed  the  value  of  his  share  in  my  estate,  my 
PURCHASE  TO    gaid  son  shall  pay  the  amount  of  such  excess  to  my  trustees 

HIS  SONS  X      •»  fc 

BuccKSBivRLY.  eithcr  on  the  completion  of  the  purchase  or  (at  his  option) 
by  instalments  of  such  amount  and  with  such  interest 
and  security  as  shall  be  approved  by  my  trustees.  Am> 
I  declare  that  my  said  son  so  purchasing  the  said  busi- 
ness shall  indemnify  my  general  estate  against  all  debts 
and  liabilities  due  or  subsisting  in  respect  thereof  (a); 
Provided    always,    and    I    declare    that,    subject   and 

(a)  The  following  clause  is  adapted  to  the  case  where  a  testator  has 
under  articles  of  partnership  a  right  to  nominate  a  successor  to  hii 
interest  in  the  partnership : — . 

Nominatioii  of       "  In  exercise  of  the  power  in  this  behalf  contained  in 

SUCCBBSOr  to 

partnership       ^^e  articles  of  partnership  dated  the day  of ,  18—, 

share.  ^f  ^jjg  jj^Ym  of ,  in  which  I  am  a  partner,  and  of  every 

or  any  other  power  enabling  me  in  this  behalf,  I  hereby 

nominate  my  son to  succeed  to  the  share  and  interest 

of  and  in  the  said  partnership  business  belonging  to  me 
at  my  death,  and  I  bequeath  unto  my  said  son  such  share 
and  interest  accordingly,  subject  to  his  complying  with 
the  provision  and  direction  in  the  said  articles  contained 
as  to  the  admission  of  a  new  partner,  and  indemnifying 
my  estate  against  all  the  debts  and  liabilities  of  the  said 
firm.  And  I  declare  that  my  said  son  shall  be  charged 
in  the  division  of  my  estate  with  the  value  of  my  share 
and  interest  in  the  said  business,  to  be  ascertained  by 
valuation  in  such  manner  as  my  trustees  shall  think  fit. 
And  that  if  the  value  of  my  said  share  and  interest  shall 
exceed  the  value  of  the  share  of  my  said  son  in  my  estate, 
my  said  son  shall  pay  the  amount  of  such  excess  to  my 
trustees  either  in  one  sum  or  by  such  instalments  and 
with  such  interest  and  security  as  shall  be  approved  by 
my  trustees." 
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withoat  prejudice  to  the  powers  and  provisions  herein- 
before contained,  my  trustees  may  make  such  arrange- 
ments as  they  shall  think  desirable  for  and  in  relation  to 
the  sale  and  realisation  of  any  business  in  which  I  may 
be  engaged  as  aforesaid  at  my  death,  and  may  dispose  of 
such  business  or  of  my  share  or  interest  therein  upon  such 
terms  as  to  valuation,  settlement  of  accounts,  method 
of  payment,  and  otherwise  as  they  may  think  proper. 
And  I  declare  that  no  purchaser  from  my  trustees  shall 
be  concerned  to  see  or  enquire  whether  the  provisions 
hereinbefore  contained  in  relation  to  the  aforesaid  option 
of  purchase  have  been  complied  with,  or  be  in  any 
manner  affected  by  any  irregularity  or  want  of  com- 
pliance with  such  provisions.  [Power  to  apportion  blended 
trust  funds  and  other  trustee  clauses,  supra,  pp.  545 — 548, 
no  far  as  needed.']     In  witness,  &c. 
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CXLIII. 


orriNO  POWER 
to  carry  on 

testator's 
ausiness  and 

options  op 
purchase  to 

HIS  SONS 
SUCCESSIVELY. 


.  CXLIV. 

Will  of  Real  and  Personal  Estate.  Bequest  of  Lease- 
hold House  upon  Trust  for  the  Testator's  Wife  during 
WiDo^^ooD,  with  Powers  of  Sale  and  of  Leasing. 
General  devise  and  bequest  of  Seal  and  Personal 
Estate  without  Conversion  upon  Trust  for  payment 
of  the  income  of  a  Moiety  of  the  Estate  to  the  Testator* s 
Wipe  during  Widowhood  and  subject  to  the  Widow's 
Interest  for  the  Testator's  Children  and  the  Children 
of  any  Child  predeceasing  the  Testator.  Power  of 
Management  ;  Extension  of  the  powers  of  the  Settled 
Land  Act,  1882 ;  General  Power  of  Investment  ; 
Power  to  appropriate  parts  of  Estate  Specifically  in 
Misfaction  of  Shares  of  Eesidue. 

1)  A.  B ,  of,  &c.  [clause  revoking  prior  ivills,  appointment 
o/  executors  and  trustees,  and  declaration  as  to  devolution 

(a)  This  Precedent  is  inserted  because  testators  sometimes  object 
to  the  ordinary  trusts  for  sale  and  conversion  of  the  whole  estate. 
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TRUST  FOR 
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WIDOWHOOD, 
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OUT CON- 
VERSION (a). 
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OrVINO  LEASE- 
HOLD HOUSE  IN 
TRUST  POR 
WiyS  DURING 
"WIDOWHOOD, 
AND  RESIDUE 
IN  TRUST  FOR 

WIPE  AND 

ISSUE  WITHOUT 

CONVERSION. 

Bequest  of 
leasehold  house 
in  trust  for 
wife  durine 
widowhood. 

And  after 
her  death  or 
marriage  to 
fall  into  the 
residue. 

Power  of  sale 
during  widow- 
hood of  wife, 

—with  corre- 
sponding trusts 
01  the  monies 
to  arise  from 
such  sale. 

Power  of 
leasing  during 
widowhood  of 
wife,  either 
with  or  without 
the  furniture. 


of  trustees*  powers,  vA  supra,  pp.  582,  533].  I  BEQUBATHto 
my  trustees,  their  executors  and  administrators,  my  lease- 
hold messuage  situate  at ,  upon  tbust  to  permit  my 

said  (a)  wife  to  have  the  use  or  receive  the  rents  and 
profits  of  the  same  premises  during  her  widowhood,  she 
paying  the  rent  reserved  by  the  lease  under  which  I  hold 
the  same,  and  performing  and  observing  the  covenants 
by  the  lessee  and  conditions  therein  contained,  and 
indemnifying  my  other  executors  and  trustees,  and  my 
estate  in  respect  thereof.  And  I  declare  that,  after  the 
death  or  remarriage  of  my  said  widow,  the  said  premises 
shall  fall  inte  and  form  part  of  my  residuary  estete. 
Pbovided  always  that  my  trustees  at  any  time  during 
the  widowhood  of  my  said  wife  may  sell  the  said  lease- 
hold premises:  And  I  declare  that  my  trustees  shall 
invest  the  monies  to  arise  from  such  sale  (after  the  pay- 
ment of  incidental  expenses)  in  any  of  the  stocks,  funds, 
or  securities,  hereinafter  authorised  as  investmente ;  and 
may  vary  such  investments  into  or  for  others  of  any 
nature  so  authorised ;  and  shall  pay  the  income  of  such 
trust  monies  and  investments  to  my  said  wife  during  h&t 
widowhood  ;  and  that  after  her  death  or  remarriage  the 
said  trust  monies  and  investments  shall  fall  into  and 
form  part  of  my  residuary  estate.  Provided  also,  that 
my  trustees  may  demise  the  said  leasehold  premises  for 
any  term  not  exceeding  twenty-one  years  at  rack-rent 
with  power  (if  they  shall  think  fit)  to  grant  or  concur  in 
leases  of  the  same  premises  with  the  furniture  in  or  upon 
the  same,  at  an  entire  rent,  and  in  that  case  to  make  or 
concur  in  such  apportionment  of  the  rent  (if  and  when 
the  same  shall  require  to  be  apportioned)  between  the 


But  the  ordinary  form,  accompanied,  as  it  is,  by  a  power  to  postpone 
conversion,  has  precisely  the  same  effect,  and  is  much  more  convenient, 
as  a  comparison  of  this  Precedent  with  Precedent  CXXXVIIL, 
supra,  p.  537,  will  show.  As  to  the  duties  see  notes  on  pp.  53^ 
537,  555,  supra. 
(a)  It  is  assumed  that  the  wife  is  an  executor  and  trustee. 
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leasehold  premises  and  the  furniture  as  to  my  trustees     Precedent 

CXLIV 

in  their  uncontrolled  discretion  shall  seem  fit.     [Bequest        ' 

of  furniture,  dc,  and  pecuniai'y  legacy  to  tvife,  ut  supra,  <*^vino  lease- 
p.  583.]  I  DEVISE  AND  BEQUEATH  all  my  real  and  personal     trubt  fok 
estate  (except  what  I  otherwise  dispose  of  by  this  my  will    ^I^owh^od"^ 
or  any  codicil  hereto)  unto  and  to  the  use  of  my  trustees,    and  hksidub 

.t      •«•  .  ii**ii  I'l  ^^  TRUST  POR 

ineu'  heirs,  executors,  and  admmistrators  respectively,      wife  and 
upon  trust  that  my  trustees  shall  out  of  my  personal  iss^'k  without 

*  "^  •'     -^  CONVERSION. 


estate,  or  the  proceeds  of  the  sale,  calling  in  and  con-        . 
version  thereof,  or  in  case  of  the  insufficiency  thereof,  bequest  of 
by  mortgage  or  sale  of  my  real  estate,  or  a  competent  ^naTiMtate  to 
part  thereof,  raise  and  pay  my  funeral  and  testamentary  trustees  upon 
expenses  and  debts,  including  any  mortgage  debts  or  funeral  iml 
charges  specifically  charged  on  my  real  estate,  or  any  testamentary 
part  or  parts  thereof  [which  I  direct  to  be  paid  out  of  debu,  and 
my  personal  estate,  as  far  as  the  same  will  extend,  in  ^®fif*^^®**J 
exoneration  of  the  real  estate  charged  therewith]  (a),  and 
the  legacies  [other  than  specific  legacies]  bequeathed  by 
this  my  will  or  any  codicil  hereto,  and  the  legacy  duty  on 
any  legacies  bequeathed  free  of  duty :  Provided  always 
that  no  purchaser  or  mortgagee,  under  a  sale  or  mortgage 
of  my  real  estate,  or  any  part  thereof,  purporting  to  be 
made  for  raising  money  for  such  purpose  as  aforesaid, 
shall  be  bound  to  enquire  as  to  the  insufficiency  of  my 
personal  estate.     And  I  direct  that  my  trustees  shall  pay  -  and  to  pay 
the  income  of  one  equal  moiety  of  my  said  residuary  real  mo^Jty  to  w^e 
and  personal  estate  to  my  said  wife  during  her  widow-  during  widow- 
hood, and  subject  to  the  interest  of  my  said  wife  during  ject  thereto  for 
her  widowhood  in  the  income  of  the  said  moiety  of  my  *f.S*®^^    , 

•^  *^  children  and 

said  residuary  real  and  personal  estate,  shall  hold  my  grandchildren, 

said  residuary  real  and  personal  estate  and  the  income  ofa  cWld 

thereof,  In  trust  for  [testator's  children  arid  grandchildren,  predeceasing 

nt  supra,  p.  562].      Provided  always  that  my  trustees  p^^^j.  ^^ 

may  raise  by  sale  or  mortgage  of  any  part  or  parts  of  my  raising  money 

by  sale  or 

(i)  A  direction  to  this  effect  is  desirable,  in  order  to  preclude  mortgage  for 

questions  between  the   real   and    personal  representatives  of  the  advancement, 
nltimate  beneficiaries.    And  see  n.  (a),  on  p.  555,  siipra. 
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OIVINO   LBASE- 
HOLD  HOUtiK  IN 
THUST  Foil 
"WIFE  DUKINO 
WIDOWHOOD, 
AND  RK81DUE 
IN  TRUST  Ft)U 

WIFK  AND 

ISSUE  WITHOUT 

CONVKRHION. 


Disposition  iu 
default  of 
children  or 
grandchildren 
entitled  under 
the  preceding 
trusts. 


Income  of  pro- 
perty of  ever}' 
description  to 
be  applied  as 
inconie. 


Trusts  for 
management 
during  widow- 
hood of  wife 
and  after  her 
death  or  second 


said  residuary  estate  (real  or  personal)  or  otherwise,  any 
part  or  parts  not  exceeding  in  the  whole  a  moiety  of  the 
value  (to  be  determined  for  that  purpose  in  such  manner 
as  my  trustees  shall  in  their  discretion  think  fit)  of  the 
then  expectant  share  of  any  child  or  grandchild  of  mine 
in  my  said  residuary  real  and  personal  estate  under  the 
trusts  aforesaid,  and  may  apply  the  same  for  his  or  her 
advancement  or  benefit  as  my  trustees  shall  think  fit ; 
But  no  purchaser  or  mortgagee  shall  be  concerned  to 
enquire  as  to  the  propriety  of  raising  any  money  for  the 
purpose  of  such  advancement,  or  the  amount  which 
ought  to  be  raised,  or  to  see  to  the  application  thereof; 
And  so  that  any  sums  raised  for  the  purpose  aforesaid 
during  the  widowhood  of  my  said  wife  shall,  as  between 
her  and  the  other  persons  beneficially  interested  in  my 
estate,  be  considered  as  raised  out  of  the  moiety  of  my 
estate  the  income  whereof  is  not  receivable  by  my  said 
wife.  [And  I  declare  that  if  there  shall  be  no  child  or 
grandchild  of  mine  who  shall  attain  a  vested  interest  in 
the  said  trust  premises  under  the  trusts  hereinbefore 
declared,  then,  subject  and  without  prejudice  to  the 
trusts  and  powers  hereinbefore  declared  and  contained, 
my  trustees  shall  stand  seised  and  possessed  of  my  said 
residuary  real  and  personal  estate,  and  the  income 
thereof,  In  trust  for,  <fec.](a).  Provided  always,  that 
the  whole  of  the  income  arising  from  every  or  any  part 
of  my  residuary  estate  (real  or  personal)  of  whatsoever 
description  shall,  as  well  during  the  first  year  from  my 
death  as  at  all  times  afterwards,  be  applicable  as  income 
under  the  trusts  of  this  my  will,  no  part  thereof  being  in 
any  event  liable  to  be  retained  as  corpus  or  capital.  Anp 
I  DIRECT  that  during  the  widowhood  of  my  said  wife,  and 
also,  after  her  death  or  remarriage,  during  the  minority 
of  any  child  or  grandchild  of  mine  who  shall  be  interested 
under  the  trusts  hereinbefore  contained,  my  trustees 

(a)  This  clause  should  he  omitted  where  the  state  of  the  testatori 
family  renders  it  unnecessary. 


r 
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shall  retain  possession  or  receive  the  rents  and  profits  of     Prbcedent 

CXLIV 

mj  said  residuary  real  and  leasehold  property,  and  pay         * 

all  outgoings  and  expenses  which  may  be  payable,  or  onriNo  leask- 
which  they  may  think  fit  to  pay  in  respect  thereof,  and     trust  for 
may  manage  the  same  premises,  and  make  out  of  income    ^idowhooiT 
or  capital  outlays  for  the  benefit  or  in  respect  of  my  real   and  residue, 

J  1  i      i  •        iv  '11  J.         IN  TRUST  FOR 

and  personal  estate,  m  the  same  manner  m  all  respects      ^jrn  and 
as  if  they  were  absolute  (and  not  merely  fiduciary)  owners  issue  without 

•^  .  ''  .  CONVERSIOX. 

thereof,  without  being  answerable  for  any  loss  occasioned 


marnage 


mino- 


thereby ;    and  for  any  of  the  purposes  aforesaid,  may  during 
employ  such  agent  or  apjents  at  such  salary  or  remunera-  'i*X,°*  ^°^    :. 

•  It  -.      r.  1  -r  "  11         child  or  grand- 

tion  as  may  be  thought  fit.     And  I  hereby  declare  that  child  entitled. 
my  trustees  shall  be  the  trustees  for  purposes  of  the  Appointment 
Settled  Land  Acts,  1882  to  1890(a),  of  the  settlement  purpos^ofthe 
created  by  this  my  will,  and  that  my  trustees  may  during  Settled  Land 
the  widowhood  of  my  said  wife  with  her  consent  in  writing  ciaration  as  to 
and  after   her   death   or   remarriage,   and    during  the  *^eir  powers. 
minority  of  any  child  or  grandchild  of  mine  who  shall 
be  interested  under  the  trusts  aforesaid,  at  the  discretion 
of  my  trustees,  exercise  in  respect  of  the  entirety  of  any 
of  my  freehold,  copyhold,  and  leasehold  hereditaments, 
all  such  powers  as  a  tenant  for  life  thereof  might  exercise 
mider  the  same  Acts,  and  all  monies  which  shall  arise 
from  the  exercise  of  any  such  power,  and  which,  if  the 
same  had  been  exercised  by  such  tenant  for  life,  would 
be  capital  money  within  the  meaning  of  the  said  Acts, 
shall  be  settled  upon  such  trusts,  and  with  and  subject  to 
such  powers  and  provisions  as  will  as  nearly  as  may  be 
correspond  with  the  trusts,  powers  and  provisions  appli- 
cable under  the  said  Acts  to  such  capital  money.     Pro- 
vided ALWAYS    AND    I    DECLARE    that    all    mouios   forming    General  power 

part  of  my  estate,  or  otherwise  coming  to  the  hands  of  °^  i'^^^^*'"^"*- 
my  trustees  under  any  of  the  trusts  or  powers  of  this 
my  will  and  requiring  investment  may  be  invested  by 
my  trustees  at  their  discretion,  [investment  dame,  napra, 

(a)  See  the  notes  as  to  these  Acts,  «wpra,  Precedents  C'XXXIV. 
and  CXXXV. 
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OrVINO  LEA8B- 
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THUST  FOR 
WIPE  DURING 
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CONVERSION. 

Power  of 
appropriation 
ana  allotment 
of  specific  parts 
of  tbe  real  and 
personal  estate 
m  satisfaction 
of  shares  of 
residue. 


Power  to 
provide  for 
payments  for 
eauality  of 
allotment. 


Declaration  as 
to  trusts  of 
allotted  pro- 
perties. 


p.  589  J  and  that  any  such  investments  may  be  varied  by 
my  trustees  at  discretion,  and  they  may  also  in  like 
manner  vary  the  investments  constituting  or  representing 
my  residuary  personal  estate  at  my  death.  [Pbotidkd 
ALWAYS,  and  I  declare  that  notwithstanding  anything 
hereinbefore  contained,  my  trustees  may  at  any  time  or 
times  with  the  consent  in  writing  of  my  said  wife  daring 
her  widowhood,  and  of  the  majority  in  number  of  such 
of  my  children  and  grandchildren  for  the  time  being 
entitled  to,  or  interested  in  possession  or  expectancy  in, 
my  residuary  estate  as  aforesaid  as  shall  at  the  time  be 
of  full  age,  specifically  allot  or  appropriate  any  part  or 
parts  of  my  estate  (real  or  personal)  in  the  actual  condi- 
tion or  state  of  investment  thereof  for  the  time  being  in 
or  towards  satisfaction  of  the  share  or  shares  of  any  of 
my  said  children  or  grandchildren  in  my  said  residuary 
real  or  personal  estate,  and  may  determine  or  assume, 
in  such  manner  and  upon  such  grounds  as  my  trustees 
shall  in  their  absolute  discretion  think  fit,  the  value  for 
such  appropriation  or  allotment  of  every  or  any  part  or 
parts  of  my  said  real  and  personal  estate,  and  every  or 
any  such  appropriation  and  allotment  shall  take  effect 
from  such  time  or  times,  and  be  made  for  or  in  respect 
of  such  sum  and  in  other  respects  in  such  manner  as  my 
trustees  shall  think  reasonable  and  proper.  And  I 
DECLABE  that  any  such  appropriation  and  allotment 
may  be  made  upon  the  terms  of  such  sum  or  sums  of 
money  as  my  trustees  may  think  fit,  being  by  or  on  the 
part  of  any  of  the  persons  interested  under  this  my  will 
paid  for  or  by  way  of  equality ;  And  that  every  such 
appropriation  or  allotment  shall,  subject  to  such  consent 
or  consents  as  hereinbefore  prescribed  being  obtained 
thereto,  be  absolutely  binding  upon  all  persons  interested 
under  this  my  will.  And  I  declabb  that  any  property 
so  appropriated  or  allotted,  and  the  proceeds  thereof,  if 
sold,  and  any  sum  allotted  for  equality  as  aforesaid,  and 
the  investments  representing  the  same  respectively,  shall) 
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until  some  person  or  persons  shall  become  absolutely     Precedent 

entitled  thereto  in  possession  under  the  trusts  of  this         ' 

my  will,  be  and  remain  subject  (according  to  the  nature  »i^^o  lea8e- 

•^  .  .  HOLD  HOUSE  IN 

thereof,  and  so  far  as  circumstances  may  requu-e  or     trust  por 
admit)  to  the  powers  and  trusts  for  management  and   ^idowhooiT 
incidental  or  subsidiary  powers  and  provisions  herein-    and  residue 

.     -  1      -  1      •        i-i  ••  1  IN  trust  for 

before  contained,  in  the  same  manner  as  if  such  appro-      ^ly^  and 
priation  or  allotment  had  not  taken  place,  and  subject  issue  without 

1    1      -1     11  1      1-1  conversion. 

thereto,  such  property  shall  be  held  upon  the  like  trusts,  

and  with  and  subject  to  the  like  powers  and  provisions,  as 
the  share  in  or  towards  satisfaction  whereof  the  same 
ahall  have  been  appropriated  or  allotted  (a)].  [Power  to 
apportion  blended  trust  funds  and  other  trustee  clauses, 
pp.  545 — ^548.]    In  witness,  &c. 

(a)  The  following  shorter  form  is  appropriate  where  the  will 
contains  a  trust  for  conversion,  with  power  of  postponement  and 
ancillary  clauses  as  usual : — 

"  And  I  BMPOWEB  my  trustees  at  any  time  to  allot  or  Power  to 
appropriate  any  part  or  parts  of  my  estate,  whether  real  sped^c'parts 
or  personal,  in  or  towards  satisfaction  of  any  legacy  or  ^'^***2^^  ^ 
share  in  my  residuary  estate  hereinbefore  bequeathed  to  legacies  or 
or  in  trust  for  any  son  or  daughter  of  mine  or  any  other  dueXwt^ta 
person  at  such  valuation  or  estimate  of  value  as  my  be  converted, 
trustees  shall  think  fit,  and  to  execute  and  make  such 
conveyances,  assurances,  or  transfers  of  any  property  so 
allotted  as  may  be  necessary  or  proper  [but  any  property 
60  appropriated  or  allotted  and  the  proceeds  thereof  if 
sold  and  the  investments  representing  the  same  shall 
nevertheless  until  the  same  shall  become  transferable  to 
some  person  or  persons  absolutely  entitled  thereto  be 
and  remain  subject  (according  to  the  nature  thereof,  and 
so  far  as  circumstances  may  require  or  admit)  to  the 
trnsts  for  sale  and  investment  and  powers  of  varying 
investments  and  postponing  sale  and  conversion,  and  of 
leasing  and  management  until  sale,  and  other  incidental 
or  subsidiary  powers  and  provisions  hereinbefore  con- 
tained, in  the  same  manner  as  if  such  appropriation  or 
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Prbcedbnt     Will  of  a  Mabried  Woman  in  exercise  of  a  Power  0/ 

cxiv  .  . 
1_  *                    Appointment  in  her  Marriage  Settlement  (a). 

OF   MARRIED        y 

WOMAN  UNDER  1 ,  A.  B.,  of,  &c.  [clause  revoking  prior  wills^  rfr.,  nt  mpra, 

POSTER 

— ^ — -^ —  p.  582].     Whereas  by  an  indenture  (h)  dated  the 

settlement        ^^7  ^^ »  ^^^  expressed  to  be  made  between  C.  B.  of 

creating  the 
power  for  the      ~" 
wife  to  appoint 

in  default  of      allotment  had  not  taken  place,  and  so  that  any  real  estate 
mwriaL  ^^  appropriated  or  allotted  shall  for  the  purposes  of  trans- 

mission be  considered  personal  estate,  and  subject  thereto 
such  property  and  the  proceeds  of  the  conversion  thereof, 
and  the  investments  of  such  proceeds,  shall  be  held  upon 
the  like  trusts,  and  with  and  subject  to  the  like  powers 
and  provisions,  as  the  legacy  or  share  in  or  towards 
satisfaction  whereof  the  same  shall  have  been  allotted.'*] 

The  power  would  rarely  be  exercised  in  respect  of  real  estate,  and 
as  regards  personal  estate  an  almost  equivalent  authority  is  of 
necessity  given  by  law  to  the  executors,  who,  however,  are  often 
unwilling  to  make  appropriations  without  an  express  authority.  Se€ 
Re  Lepine,  [1892]  1  Ch.  210 ;  Re  Richardswi,  [1896]  1  Ch.  512  ;  lU 
Nickels.  [1898]  1  Ch.  630  ;  and  see  also  per  Parke,  B.,  7  W.  &  M. 
313;  The  Heirs  Hiddingh  and  De  Villiers  Denyssen.  12  App.  Cas.  624 ; 
Re  GiWeH,  [1898]  1  Q.  B.  282.  The  power  given  by  the  Land  Transfer 
Act,  1897,  (App.  XVII.,  infra),  s.  4,  seems  to  be  of  very  limited  scope. 

(a)  With  respect  to  the  exercise  of  powers  by  married  women,  see 
Siigd.  Pow.,  8th  ed.  ch.  v.  sect.  1  ;  Hawkedey  v.  Barrow,  L.  R.  1 
P.  &  D.  147  ;  Lechmere  v.  BroUieridge,  32  Bea.  353  ;  Taylor  v.  Meads, 
34  L.  J.  Ch.  203  ;  4  De  G.  J.  &  S.  597  ;  Bishop  v.  IVall,  3  Ch.  D. 
194  ;  i2e  Hernando,  27  Ch.  D.  284  ;  and  the  M.  W.  P.  Act,  1882, 
A])p.  XII.  infra,  s.  4. 

(6)  The  indenture  here  recited  is  Precedent  CXIII.,  mpra.  The 
recital  may  (if  thought  fit)  be  omitted,  and  in  that  case  the  appoint- 
.ment  will  be  made  in  exercise  of  the  power  in  the  settlement 
referring  to  it  by  date  and  parties  as  above,  or  referring  to  it  simjdy 
as  the  settlement  made  on  the  testatrix's  marriage,  but  the  latter  form 
of  reference  will  only  be  appropriate  if  there  was  no  other  settlement. 
Compare  the  Precedents  of  appointments  by  deed,  supra^  pp.  452, 
454,  and  456 
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the  first  part,  myself  of  the  second  part,  and  L.  M.  and     Prbcedbnt 

N.  0.  (thereinafter  called  the  trustees),  of  the  third  part         * 

(being  a  settlement  made  in  consideration  of  the  marriage    o*'  married 

"  .         WOMAN  UNDER 

shortly  after  solemnised  between  myself  and  the  said  power. 
C.  B),  It  was  agreed  that  the  trustees  should  hold  the 
sum  of  i- Two  and  three  quarters  per  Cent.  Con- 
solidated Stock  then  belonging  to  me,  and  then  lately 
transferred  by  me  into  the  names  of  the  trustees,  in  trust 
for  me  until  the  said  then  intended  marriage,  and  after 
the  solemnisation  thereof  should  either  permit  the  said 
Stock  or  any  part  thereof  to  remain  unaltered,  or  should 
with  such  consent,  or  at  such  discretion,  as  therein  men- 
tioned, sell  the  same  or  any  part  thereof,  and  lay  out  the 
monies  produced  by  such  sale  in  manner  therein  men- 
tioned in  any  of  the  stocks,  funds,  shares,  or  securities, 
thereby  authorised  for  the  investment  thereof ;  and  might 
with  such  consent  or  at  such  discretion  as  aforesaid,  vary 
&e  said  investments,  if  and  as  they  should  think  fit ; 
and  should  pay  the  income  of  the  said  Stock,  and  the 
investments  for  the  time  being  representing  the  same, 
daring  the  joint  lives  of  the  said  C.  B.  and  myself,  to  me ; 
and  after  the  death  of  either  of  us  to  the  survivor  of 
Qs  dnring  his  or  her  life ;  and  after  the  death  of  such 
Borvivor,  should  hold  the  said  trust  premises  and  the 
income  thereof,  upon  trusts  thereby  declared  for  the  issue 
or  children  of  our  marriage ;  and  it  was,  by  the  indenture 
now  in  recital,  declared  that,  if  there  should  be  no  child 
of  the  said  then  intended  marriage  who  being  a  son 
should  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  should  attain  that  age  or  marry,  then  (without 
prejudice  to  the  trusts  thereinbefore  declared)  the  trustees 
should  hold  the  said  trust  premises,  and  the  annual 
income  thereof,  or  so  much  thereof  respectively  as  should 
not  have  become  vested  or  been  applied  under  any  of 
the  trusts  or  powers  therein  contained,  or  by  statute 
implied,  in  trust  for  such  persons  and  purposes,  and  in 
such  manner,  as  I  should,  when  discovert,  by  deed,  or 
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whether  covert  or  discovert,  by  will  or  codicil  appoint. 
And  whebeas  there  has  been  no  issue  of  my  said  marriage. 
Now  IN  EXERCISE  of  the  power  to  me  by  the  hereinbefore- 
recited  indenture  of  settlement  given,  as  aforesaid,  and  of 
every  other  power  enabling  me  in  this  behalf,  I  hereby 
APPOINT  that,  if  no  child  of  my  said  marriage,  being  a  son, 
shall  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  shall  attain  that  age  or  marry,  the  trustees  or 
trustee  for  the  time  being  of  the  same  indenture,  shall 
after  the  death  of  the  said  G.  B.,  and  such  default  or 
failure  of  children  as  aforesaid,  out  of  the  said  Stock  and 
the  investments  for  the  time  being  representing  the  same, 
and  the  income  thereof,  or  so  much  thereof  respectively 
as  shall  not  have  become  vested  or  been  applied  under 
any  of  the  trusts  or  powers  in  the  same  indenture  con- 
tained or  by  statute  implied,  raise  and  pay  to  

£ ,  and  to  £ ,  and  as  regards  each  sueh 

sum,  free  from  estate  duty,  it  being  my  intention  that  all 
such  duty  shall  be  borne  and  paid  out  of  the  residue 
hereinafter  appointed  of  the  said  Stock  and  invest- 
ments (a),  AND  SHALL  pay  and  transfer  the  residue  of  the 
said  Stock  and  investments,  and  of  the  income  thereof 
(including  in  such  residue  one  or  both  of  the  said  l^acies 

of  £ and  £ ,  if  the  same  respectively  shall  fail  by 

lapse  or  otherwise),  unto and in  equal  shares. 

And  as  to  all  other  the  estate  and  effects  real  and 
personal  to  which  I  shall  be  entitled  for  my  separate  use 
or  over  which  I  shall  have  a  general  power  of  appoint- 
ment or  disposition  at  my  death,  I  devise,  bequeath  and 
appoint  the  same  unto  the  said  G.  B.  for  his  own  use. 
And  I  HEREBY  APPOINT  the  said  L.  M.  and  N.  0.  executors 
of  this  my  will.     In  witness,  &c.  (ft). 


(a)  See  note  (6)  on  p.  455,  supra. 

(6)  This  will  must  be  executed  in  the  manner  prescribed  by  1  Vict 
c.  26,  sect.  9  (see  sect..  10  of  that  Act),  and  such  execution  will  be 
sufficient,  whatever  formalities  may  have  been  required  by  the  deed 
creating  the  power. 
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Codicil  appointing  a  New  Trustee  and  Executor. 

l,  A.  B.,  of,  &c.,  declare  this  to  be  a  codicil  to  my  will, 

dated  the  day  of ,  18 — .    Whereas  E.  P.,  in 

my  said  will  named,  has  lately  died,  now  I  hereby 
APPOINT  L.  M.  of,  &c.,  to  be  a  trustee  and  executor  of  my 
said  will,  and  a  guardian  of  my  infant  children,  in  the 
place  of  the  said  E.  F. ;  and  I  declare  that  my  said  will 
shall  accordingly  be  read  and  construed  as  if  the  name 
of  the  said  L.  M.  had  been  inserted  therein  throughout, 
instead  of  the  name  of  the  said  E.  F. ;  and  in  all  other 
respects  I  confirm  my  said  will.     In  ^^'ITNESS,  &c. 
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Codicil  altering  the  amount  of  a  Legacy. 

1,  A,  B.,  of,  lie,  DECLARE  this  to  be  a  codicil  to  my  will, 

dated  the day  of ,  18 — .     Whereas  by  my  said 

will  I  have  bequeathed  to  my  son  C.  B.,  his  executors  and 

administrators,  the  sum  of  £ :   and  whereas,  since 

the  date  and  execution  of  my  said  will,  I  have  at  various 
times  advanced  and  paid  to  my  said  son  G.  B.  several 
sums  of  money,  amounting  in  the  aggregate  to  the  sum 

of  £ ,  for  the  purpose  of  enabling  him  to  establish 

himself  as  a .     Now  I  hereby  declare  that  the 

said  aggregate  sum  of  £ ,  shall  be  taken  to  have  been 

and  to  be  in  part  payment  of  the  said  legacy  of  £ , 

and  that  the  said  legacy  of  £ shall,  to  the  extent  of 

the  said  sum  of  £ so  advanced  as  aforesaid,  but  not 

fnr&er  or  otherwise,  be  considered  to  have  been  adeemed. 
And  in  all  other  respects  I  confirm  my  said  will.     In 

WITNESS,  &c. 

D.c.P.  37 
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CXLVIIL 

Precedent  DeVISE  in  STRICT    SETTLEMENT  (a). 

CXLVIII.       J 

I5  A.  B.,  of,  &c.  [claiLse  revoking  prior  testamentary  iMtru- 
ments  and  appointment  oftruMees  and  declaration  astotht 
devolution  of  powers  of  trustees ,  ut  supra,  pp.  532,  583]. 
Devise  in  strict  J  DEVISE  all  my  real  estate  (b)'  (except  what  I  otherwise 

settlement  to        _.  •  1       .!_•  -iix  •  t\  i> 

the  testator's     dispose  of  by  this  my  will)  TO  THE  USB  of  my  son,  D.  d., 

brother^s  exist-  ^'^^^'^S  ^^^  ^^^®  Without  impeachment  of  waste ;  and  after 
ing  and  after-    his  decease,  TO  THE  USE  of  each  successively,  according  to 

seniority,  of  the  sons  of  the  said  D.  B.  born  during  my 
life  for  the  life  of  such  son,  without  impeachment  of 
waste  ;  with  remainder  immediately  after  the  decease  of 
each  such  son,  to  the  use  of  his  first  and  other  sons 
successively,  according  to  seniority,  in  tail  male ;  and 
after  the  failure  or  determination  of  the  uses  and  estates 
hereinbefore  limited,  to  the  use  of  each  son  of  the  said ; 
D.  B.  born  after  my  death  successively,  according  to 
seniority,  in  tail  male ;  and  in  default  of  such  issue, 
TO  the  use  of  each  successively,  according  to  seniority, 
of  my  sons  hereafter  to  be  born,  during  his  life  without 
impeachment  of  waste;  with  remainder,  immediately 
after  the  death  of  each  such  son,  to  the  use  of  his  first 
and  other  sons  successively,  according  to  seniority  in  tail 

(a)  This  Precedent  is  not  given  as  an  example  of  a  complete  viO, 
but  as  an  example  of  a  devise  in  strict  settlement,  with  the  usoil 
accompanying  provisions  and  powers. 

(6)  This  devise  would  include  copyholds,  but  as  the  limitation 
would  not  take  effect  conveniently  as  legal  limitations  of  oopyholdi^ 
it  is  proper,  when  copyhold  property  of  any  importanCie  is  to  be 
devised  in  strict  settlement,  to  devise  the  same  to  trustees  in  fep, 
upon  trusts  corresponding  to  the  uses  of  the  freeholds,  as  in  the  neil 
Precedent,  at  p.  588,  infra. 

It  appears  that  the  above  devise  would  not  include  leaseholds  for  - 
years,  unless  the  testator  had  no  freehold  or  copyhold  proiierty.  Set 
Turner  v.  Turner,  21  L.  J.  Ch.  843  ;  Gully  v.  Davis,  L.  R.  10  Eq.56i; 
Moose  v.  WTiite,  .3  Ch.  D.  763  ;  Butler  v.  Butler,  28  Ch.  D.  66.    For 
a  form  of  settlement  of  leaseholds  to  go  with  settled  freeholds,  set ; 
the  next  Precedent,  at  p.  588,  infra. 
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male ;  and  after  the  failure  or  determination  of  the  uses 
and  estates  hereinbefore  limited,  to  the  use  of  my  brother 
E.  B.,  during  his  life,  without  impeachment  of  waste; 
AND  AFTER  his  docease,  to  the  use,  &e.  [limitation  in 
favour  of  the  sons  of  E.  B.  similar  to  those  above  in  favour 
of  the  sons  of  D.  B,,  and  makimj  each  son  born  in  the 
testator's  lifetime  a  tenant  for  life  only]  (a) ;  and  in  default 
of  Buch  issue,  to  the  use  of  my  own  right  heirs.  Pro- 
vided always  that  no  person,  who  shall  be  en  ventre  sa 
mre  at  my  death,  shall  for  the  purposes  of  the  limita- 
tions hereinbefore  contained,  be  considered  as  born  during 
my  life  (6).  And  I  hereby  declare  that  every  person 
hereby  made  tenant  for  life  of  the  said  premises  may, 
either  before  or  after  he  shall  be  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  profits   thereof  (but 

(d)  These  limitations  are  framed  so  as  to  in  effect  make  each  devisee 
vho  may  come  into  existence  during  the  testator's  lifetime,  take  for 
life  only,  it  being  assumed  that  the  testator  has  only  one  son  living 
•t  the  date  of  his  will,  and  that  an  after-bom  son  of  the  testator  will 
not  have  a  son  in  the  testator's  lifetime.  Where  such  limitations  are 
cinied  on  through  a  long  string  of  devisees,  their  form  may  be  con- 
veniently shortened,  by  limiting  estates  for  life  to  each  person  in 
Veing  at  the  date  of  the  will,  with  remainder  to  his  sons  successively 
mtail  male  (as  in  the  limitations  in  the  text  to  the  testator's  after-born 
•om),  and  adding  the  following  proviso  after  the  first  limitation  : — 

"  Provided  always  that  every  person  actually  born  in 
my  lifetime  (but  not  any  person  en  ventre  sa  mere  at  my 
death),  .who  under  the  limitations  hereinbefore  contained 
would  (but  for  this  present  proviso)  be  entitled  by 
purchase  to  an  estate  in  tail  male  in  the  said  premises, 
shall,  in  the  place  in  which  he  would  be  so  entitled  as 
Aforesaid,  take  therein,  in  lieu  of  such  estate  in  tail  male, 
to  estate  for  his  life  only,  without  impeachment  of  waste, 
with  remainder,  immediately  after  his  death,  to  the  use 
of  his  first  and  other  sons  successively  according  to 
seniority  in  tail  male." 

{h)  If  the  minority  clause  formerly  inserted  in  this  place  is  retained, 
It  vill  he  in  the  form  subjoined.     Its  place  is  supplied  in  the  present 
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subject  to  the  estates  preceding  his  own  estate,  aud  to 
the  powers  annexed  to  such  preceding  estates,  and  to  the 
estates  which  may  have  been  limited  in  exercise  of  such 
powers),  by  deed  or  will  or  codicil,  appoint  to  any  woman 
whom  he  may  marry  or  have  married,  for  her  life,  or  any 
less  period  [by  way  of  jointure],  any  yearly  renteharge  (»: 
rent  charges  [commencmg  from  or  at  any  time  after  the 
death  of  the  appointor  and]  not  exceeding  in  the  whole, 

Precedent  by  tlie  reference  iufniy  p.  583,  to  sect.  42  i»f  the  Conv.  Ad^ 
1881  (App.  iv.,  infra), 

"  And  I  HEREBY  DECLARE  that  if  any  person  who  woidd,  if  the 
present  declaration  had  not  been  inserted,  be  entitled  to  the  powes- 
sion,  or  the  receipt  of  the  rents  and  profits  of  my  said  real  estate  as 
tenant  for  life  or  in  tail  male  by  purchase,  shall  be  under  the  age  of 
twenty-one  years,  then  and  so  often  my  trustees  shall  during  sudi 
minority  receive  the  rents  and  profits  of  and  manage  the  said  nil 
estate,  and  may  fell  timber  for  repaii's  or  sale,  or  otherwise,  and  nuy 
preser\'e  game,  and  accept  surrenders  from,  and  make  allowances  td 
and  arrangements  with,  tenants  and  others,  and  may  do  all  other 
things  which  to  them  may  seem  expedient  for  the  due  nianagemeat 
thereof ;  and,  after  deducting  the  expenses  of  management,  repoin^ 
insurance,  and  other  out-goings,  and  satisfying  any  and  every  anninl 
sum,  and  the  interest  of  any  and  every  gross  sum  which  may  b» 
charged  upon  the  said  real  estate  or  any  part  thereof,  shall  pay  eock 
sum  as  my  trustees  shall  think  proper  for  or  towards  the  maintenasee 
or  education  of  such  minor  (either  directly,  or  to  his  guardians  OT' 
guardian  to  be   applied  by  such  guardians  or  guardian  withonl^ 
accounting  to  my  trustees),  and  shall  accumulate  tlie  residue  of  Hb/t: 
said  rents  and  profits  in  the  way  of  compound  inteivst,  by  investing 
the  same  and  all  the  resulting  income  thereof,  in  the  names  of  my 
trustees  in  any  of  the  public  stocks  or  funds  of  the  United  KingdoBr 
or  upon  Government  or  real  securities  in  England,  Wales,  or  IrelaiMiy 
and  may  vary  the  same  at  their  discretion  ;  and  shall  bold  all  tk»| 
said  residue  of  the  said  rents  and  profits,  and  the  investments  for  w 
time  being  representing  the  same,  and  the  annual  income  thereof,  iiii| 
the  accumulation 55  of  such  income  upox  the  trubts,  and  subject  « 
the  powers  and  provisions  applicable  to  monies  arising  from  «ala 
under  the  power  of  sale  hereinafter  contained,  and  in^'e8tluent9  repit* 
senting  the  same." 

See  infra,  p.  580,  n.  (c),  for  another  form  of  this  trust,  giving  tM 
accumulations  to  the  minor,  on  attaining  the  age  of  twenty-one  m 
marriage  absolutely.     If  there  were  no  power  of  sale  the  trust  vooM 
take  the  form  given  on  p.  583,  infra. 
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for  any  one  woman,  the  sum  of  £ ,  to  be  charged  upon     Prbcbdent 

and  payable  out  of  all  or  any  of  the  said  premises  (a) ; 
And  I  DECLARE  that  the  said  power  of  jointuring  may  be      »i  vise  in 
exercised  as  often  as  any  person  for  the  time  being  entitled    settlemknt. 
to  exercise  the  same  shall  marry.     Provided  neverthe- 
LESS,  that  no  rentcharge  shall  become  a  lien  upon  any  Xo  jointure  to 
of  the  said  premises,  or  be  payable,  unless  the  person  Jj^^^the  per- 
appointing  the  same  shall  be  or  become  entitled  to  the  son  limitinj,- 
possession  or  to  the  receipt  of  the  rents  and  profits  of  the  some  of  his 
said  premises,  or  some  issue  of  such  person  shall,  or  ^^^:  ^^o"*« 
woold  if  of  full  age,  become  so  entitled :  And  also,  that  i)086es8ion. 
the  said  premises  shall  not  at  any  one  time  be  subject  to  The  estates  not 
the  payment  of  rentcharges  exceeding  in  the  whole  the  to  mwe  tiian 

smn  of  £ ,  and  that  such  rentcharges  shall  have  annuafsmn 

priority  of  payment  according  to  the  priority  in  order  of  ftt  once  for 
limitation  of  the  respective  estates  of  the  several  persons  3°^^*"^^- 
exercising  the  said  power.    And  I  also  declare  that  Power  to 
every  person  hereby  made  tenant  for  hfe  of  the  said  t^^^^^"^ 
premises  may,  either  before  or  after  he  shall  be  entitled  <Jhildren. 
to  the  possession  or  to  the  receipt  of  the  rents  and  profits 
thereof  (but  subject  to  the  estates  preceding  his  own 
estate  therein,  and  to  the  powers  annexed  to  such  pre- 
ceding estates  and  to  the  estates  which  may  have  been 
limited  in  exercise  of  such  powers),  by  deed  or  will  or 
codicil,  charge  all  or  any  of  the  said  premises  with  the 
payment,  for  the  portion  or  portions  of  his  child,  or  all 
or  any  of  his  children  (other  than  an  eldest  or  only  son, 
entitled  under  the  limitations  hereinbefore  contained  to 
the  first  estate  for  life  or  in  tail  male,  either  in  possession 
or  m  remainder  expectant  on  the  life  estate  of  the  person 
exercising  this  power),  of  any  sum  or  sums  not  exceeding 
in  the  different  events  hereinafter  specified  the  respective 
smns  following :  (that  is  to  say)  if  there  shall  be  but  one 

(a)  Such  a  rentcharge  when  limited  will  give  the  person  entitled 
thereto  the  powers  conferred  by  sect.  44  of  the  Conv.  Act,  1881 
(App.  IV.,  infra).  As  to  the  words  in  square  brackets,  see  Be 
^Hoghton,  [1896]  2  Ch.  385. 
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—varying 
accorainfif  to 
the  number  of 
children ; 


— and  with 
annual  sums, 
by  way  of 
interest  on  the 
portions  for 
maintenance : 


— and  to  limit 
terms  of  years 
for  raising  the 
same. 


No  portion  to 
become  a  lien 
nnless  the  per- 
son charging 
the  same,  or 
some  of  his 
issue,  become 
entitled  in 
possession. 

The  estates  not 
to  be  subject 
to  more  than  a 
specified  snm 
at  once  for 
portions. 


such  child  (other  than  as  aforesaid),  the  sum  of  iL 

IF  there  shall  be  but  two  such  children  (other  than  as 

aforesaid),  the  sum  of  £ ;  and  if  there  shall  be  three 

or  more  such  children  (other  than  as  aforesaid),  the  sum 

of  £ ;  to  be  an  interest  or  interests  vested  in  and  to 

be  paid  to  such  child,  or  among  such  children,  or  any 
one  or  more  of  them,  at  such  times,  and  in  such  manner 
and  form  in  every  respect,  as  the  person  exercising  this 
power  shall  appoint ;  and  may,  by  deed,  or  will,  or  codicil, 
charge  the  premises  charged  with  such  portion  or  portions 
respectively,  with  the  payment  of  any  clear  annual  sum 
or  sums  not  exceeding  the  interest  of  the  portion  or  por- 
tions after  the  rate  of  £ per  cent,  per  annum,  to  be 

applied  for  the  maintenance  or  education  of  the  child  or 
children  for  w^hom  such  portion  or  portions  shall  be 
intended,  until  such  portion  or  portions  shall  become 
payable,  in  such  manner  in  every  respect  as  the  person 
exercising  this  power  shall  direct :  and  may,  to  provide 
for  the  raising  and  payment  of  such  portion  or  portions 
and  annual  sum  or  sums,  by  deed,  or  will,  or  codicil, 
appoint  the  premises  charged  therewith  to  any  person  or 
persons  for  any  term  or  terms  of  years,  with  or  without 
impeachment  of  waste,  upon  usual  trusts  for  securing 
payment  of  the  same :  Provided  nevertheless,  that  no 
portion  or  annual  sum  shall  become  a  lien  upon  all  or 
any  part  of  the  said  premises,  or  be  payable,  unless  the 
person  appointing  the  same  shall  be  or  become  entitled 
to  the  possession  or  to  the  receipt  of  the  rents  and  profits 
of  the  said  premises,  or  some  issue  of  such  person  shall^ 
or  would,  if  of  full  age,  become  so  entitled :  and  also, 
that  the  said  premises  shall  not  at  any  one  time  be 
charged  with  a  greater  sum  in  the  whole  for  portions 

than  the  sum  of  £ ,  and  that  such  portions  respec* 

tively  shall  have  priority  of  payment  according  to  the 
priority  in  order  of  limitation  of  the  respective  estates  of 
the  several  persons  exercising  the  said  power.  And  I 
HEREBY  declare  that  the  powers  exerciseable  by  virtue  of 
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the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  42,  rKKCEpENx 

daring  the  minority  of  any  person  who  would,  but  for  _1L    * 

that  section,  be  beneficially  entitled  to  the  possession  of  ©kvisk  in 

the  said  premises,  shall  be  exerciseable  by  my  trustees  :  settlemknt. 

And  that  in  case  any  such  person,  being  tenant  for  life,  Declaration  ng 

or  in  tail  male  by  purchase  under  this  my  will,  dies  to  trusteeship 

while  an  infant,  the  accumulated  fund   arising  during  for  purposes  of 

his  minority  from  income  of  the  said  premises  and  invest-  „nd^i^a^°oi"^ 

ments  of  income  thereof  shall  (subject  to  the  power  in  Property  Act, 

1881  ' 

the  said  section  contained  of  applying  accumulations  as 
income)  be  applied  in  the  purchase  of  freehold  heredita- 
ments in  England  or  Wales,  for  an  estate  in  fee  simple 
to  be  made  subject  to  the  settlement  hereby  created  of 
the  said  premises  in  the  manner  described  by  sect.  24 
of  the  Settled  Land  Act,  1882,  with  reference  to  land 
acquired  by  purchase  as  in  that  Act  mentioned,  but  with- 
out prejudice  to  the  interim  application  thereof  as  capital 
money  arising  under  that  Act  {a).  And  I  hereby  further  —and  of 
DECL.IKB  that  my  trustees  shall  be  the  trustees  for  pur-  Act8.  """* 
poses  of  the  Settled  Land  Acts,  1882  to  1890,  of  the 
settlement  created  by  this  my  will.     [Power  (if  desired) 

(a)  See  aod  compare  the  forms,  infrUf  pp.  587,  588,  and  sjijmi, 
p.  526,  and  the  notes  thereto  ;  and  Bee  also  p.  579,  n.  (6).     Of  coun<e 
if  the  form  there  given  were  inserted,  the  above  declaration  as  to 
minorities  would  be  omitted.     The  })owers  of  leasing  and  sale  and  Trustee 
exchange  hitherto  inserted,  in  phice  of  the  declaration  as  to  the  tilauses. 
trusteeship  of  the  settlement,  are  subjoined. 

*  AxD  I  HEREBY  DECLARE  that  everv  person  hereby  made  tenant   Power  of 
for  life  of  the  said  iiremiees,  when  he  shall  be  in  the  actual  possession   '^«**ino- 
or  entitled  to  the  receipt  of  the  rents  and  profits  thereof,  and  also  my 
trustees  daring  the  minority  of  any  person  who,  if  of  full  age,  would 
be  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits 
of  the  said  premises,  may  by  deed  appoint,  by  way  of  lease,  &c. 
[lUmatJider  of  paicer  to  lease,  ut  supra,  p.  516.]     And   I   hereby   Power  of  siile 
TUBTHER  DECLARE  that  my  trustees  may  during  the  life  of  any   "**"  exchange. 
person  hereby  made  tenant  for  life,  and  for  the  time  being  entitled  to 
the  potteasion  or  to  the  receipt  of  the  rents  and  profits  of  the  said 
premises,  with  his  consent  in  writing,  and  also  during  the  minority 
of  any  person,  who,  if  of  full  age,  would  be  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  profits  of  the  said  premises,  at  the 


584 


WILLS. 


Precbdbnt 
CXLVIII. 


DKVI8E  IX 

STRICT 

SETTLEMENT. 


Mouies  arisiug 
under  the 
power  of  sale 
and  exchange 
to  be  laid  out 
in  the  purchase 
of  lands,  to  be 
settled  to  the 
uses  of  the 
devised  estate. 

Power  for  trus- 
tees to  apply 
monies  re- 
ceived on  a  sale 
or  exchanjfe  in 
discharge  of 
incunibmnces : 
and,  till  a  pur- 
chase, to  invest 
in  the  funds  or 
u])onsocunties. 


for  any  one  or  more  of  the  t4;nant8  for  life  to  appoint  nev 
trustees  and  other  trustee  clauses,  cCc,,  lU  supra,  pp.  519,520, 
mutatis  mtita^idis.']     In  witness,  &c. 

discretion  of  my  trustees  (but  subject  to  any  lease  whicli  may  faaTe 
been  granted  under  the  power  in  that  behalf  hereinbefore  contained), 
dispose  of,  either  by  way  of  sale,  or  in  exchange  for  other  herediti- 
ments  in  England  or  Wales,  all  or  any  of  the  said  premises,  upon 
such  terms  and  under  sucli  conditions  as  my  trustees  shall  think  fit, 
with  power  to  buy  in,  or  rescind  any  contract  for  sale  or  exchange  of 
all  or  any  of  the  said  premises,  and  to  re-sell  or  re-exchange  tlie 
same,  without  being  responsible  for  any  loss  occasioned  thereby  (aX 
and  with  power,  for  the  purpose  of  effectuating  any  such  sale  or 
exchange,  to  revoke  all  or  any  of  the  uses,  trusts,  or  powers  herein- 
before limited  or  to  be  limited  under  the  powers  of  jointuring  and 
charging  portions  hereinbefore  contained,  of  the  hereditaments  sold 
or  given  in  exchange,  and  to  appoint  the  same  in  any  manner  thev 
shall  think  fit.  And  I  hereby  declare  that  my  trustees  shall, 
with  such  consent  or  at  such  discretion  as  aforesaid,  lay  out  the  money 
received  upon  any  sale  or  for  equality  of  exchange  in  the  purchase  of 
freehold  or.  copyhold  heredittiments  of  inheritance  in  England  or 
Wales,  or  in  procuring  the  enfranchisement  of  copyhold  hereditsr 
ments  purchased  or  previously  settled,  and  shall  settle  or  cause  the 
same  to  be  settled,  to  the  uses  and  subject  to  the  i)ower8  hereby 
limited,  or  to  be  limited  under  the  powers  of  jointuring  and  chargiiiig 
portions  hereinbefore  contained,  as  far  as  the  deaths  of  parties  and 
other  intervening  circumstances  will  permit :  Provided  always, 
that  my  trustees  may,  with  such  consent  or  at  such  discretion  as  aie 
hereinbefore  mentioned  with  respect  to  a  sale  or  exchange,  apply  any 
monies  to  be  received  upon  any  sale  or  for  equality  of  exchange  as 
aforesaid,  or  any  part  tliereof,  in  or  towards  satisfying  any  mortgage 
or  other  charge  or  incumbrance  which  may  then  affect  all  or  any  of 
the  hereditaments  which  shall  then  be  subject  to  the  uses  or  tmsU 
of  this  my  will.  And  I  hereby  further  declare  that^  until  the 
money  to  be  received  upon  any  sale  or  for  equality  of  exchange  shall 
be  laid  out  or  disposed  of  as  aforesaid,  my  trustees  may,  with  such  oon- 
sent  or  at  such  discretion  as^foreaaid,  invest  the  same  in  their  narnei 
in  any  of  the  public  stocks  or  funds  of  the  United  Kingdom,  or  upon 
Government  or  real  securities  in  England  or  Wales,  and  may  vaiy 
the  same  if  and  as  they  shall  think  tit ;  and  that  the  annual  income 
from  such  investments  shall  be  paid  and  applied  in  the  manner  'v^ 
which  the  rents  and  profits  of  the  hereditaments  to  be  purchased 
therewith  as  aforesaid,  would  be  payable  or  applicable  in  case  sock 
purchase  and  settlement  as  aforesaid  were  then  actually  made." 

(a)  Sect.  13  of  the  Trustee  Act,  1893  (App.  XT.,  infm),  does  not  seen  to 
extend  to  exchanges. 
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Will  detmng  Beal  Estate,  to  use  that  the  "Testator's     Preckdent 

Wife  may  receive  a  Bentcharge  during  her  life,  and         ;  ' 

subject  thereto  to  Testator's  Sons  in  strict  Settlement,  of  hkal  and 
Bekainder  to  Testator's  Daughters,  as  Tenants  in  tatecueatixo 
common  in  tail.  Powers  of  Jointuring  and  cliarging 
Portions.  Declaration  as  to  Trusteeship  of  Settle- 
ment. Devise  of  Copyholds  on  Trusts  coirespoiiding 
with  Uses  of  Freeholds.  Bequest  of  Leaseholds  on 
similar  Trusts.  Bequest  of  articles  as  Heirlooms. 
Bequest  of  Bbsiduary  Personal  Estate  upon  corre- 
sponding trusts  (a). 

Lj  A,  B.,  of,   &c.   [clause   revoking  prior  testamentary 

instruments    and    appointing    trustees,     and    declaration 

as  to  the  devolution  of  the  powers  of  tntstees,.  ut  supra, 

pp.  532,  533].     I  devise  all  the  messuages,  lands,  tene-  General  devise 

ments,  and  hereditaments,  and  real  estate  being  freehold  ^tates.^^  * 

of  inheritance,  of  or  to  or  over  which  I  shall  at  my  death 

be  seised,  or  entitled,  or  have  any  power  of  disposition 

by  will  (except  what  I  otherwise  dispose  of  by  [this  my 

will  or]  any  codicil  hereto),  to  the  use  that  my  wife  C.  B.  To  use  tliat 

and  her  assigns  may,  during  her  life,  receive  the  yearly  may  receive^  ^ 

rentcharge  of  A* ,  to  be  [considered  as  her  separate  rentcUarge. 

property  without  power  of  anticipation  whilst  she  shall 
be  under  coverture,  and  to  be]  charged  upon  all  the  said 
premises  (b),  and  to  be  payable  by  equal  half-yearly  pay- 
ments on  the day  of and  the day  of 

in  every  year,  the  first  half-yearly  payment  to  be  made 
on  such  of  the  said  days  of  payment  as  shall  happen  next 

(a)  Tliis  Precedent  is  given  as  a  specimen  of  a  complete  will 
making  a  strict  settlement  of  the  whole  real  estate  and  residuary 
personal  estate  on  the  testator's  sons  and  daughters,  it  being  assumed 
that  the  provisions  for  the  testator's  children,  other  than  the  eldest 
Bon,  are  made  by  way  of  legacy  out  of  the  personal  estate.  And  see 
n.  (a),  p.  520, 8upr(iy  as  to  registered  land. 

(6)  See  p.  478,  n.  (a),  mpra. 
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OF  URAL  AND 

FKRSONAL  KS- 

TATE  rUEATlNO 

STKICT 

SETTLEMENT. 


Subject  there- 
to, to  use  of 
testator*  s  sons 
in  strict 
settlement. 

Remainder  to 
testator's 
daiij^hters  as 
tenants  in 
common  in 
tail. 

Remainder  to 
testator^s  own 
right  heirs. 


after  my  decease,  if  my  said  wife  shall  then  be  living  (a); 
AND,  subject  and  charged  as  hereinbefore  is  mentioned,  I 
DECLARE  that  the  said  premises  hereinbefore  devised,  sh&ll 
remain  and  be  to  the  use  of  my  son  D.  B.  [remainder 
of  limitations  in  strict  settlement  in  favour  of  the  testator's 
sons  and  their  male  issue,  supra,  p.  578],  And  in  default 
of  such  issue,  to  the  use  of  all  my  daughters  (including 
any  daughter  who  may  have  died  in  my  lifetime,  leaving 
issue  living  at  my  death  {h)),  as  tenants  in  common  in 
tail  in  equal  shares,  with  cross  remainders  in  tail 
between  or  among  them ;  and  if  all  my  daughters  but 
one  shall  die  without  issue,  or  there  shall  be  but  one 
daughter,  then  as  to  the  entirety  of  the  said  premises  to 
the  use  of  such  one,  or  only,  daughter  in  tail,  with 
REMAINDER  TO  THE  USE  of  my  owH  right  heirs  (c)  [Pover 
for  tenants  for  life  to  jointure  and  charge  jwrtions  with 


(a)  As  to  the  oniisnion  of  powers  of  distress  and  entry,  see  p.  521, 
n.  (c),  supra. 

(6)  See  p.  562,  n.  (6),  supra. 

(c)  The  minority  clause,  foi*merly  inserted  here,  if  retained,  vnSi 
be  in  the  form  subjoined.  Its  place  is  supplied  in  the  pieseat 
Precedent  by  the  declaration,  wfra,  p.  587. 

Declaration  as  '^  And  I  HEREBY  DECLARE,  that  if  any  person  who  would  but  for 
to  management  this  present  proviso  be  entitled  to  the  posi^essiou  or  the  receipt  of 
inc  minorities     ^^^*^  rents  and  profits  of  the  said  premises,  or  of  any  undivided  share 

thereof  as  tenant  for  life,  or  a^  tenant  in  tail  male,  or  in  tail  \fj 
purchase,  hluxU,  being  a  male,  be  uzider  the  age  of  twenty-one  years, 
or  being  a  female,  be  under  that  a^e  and  not  under  coverture,  then 
and  soolten  my  trustees  shall,  during  such  minority  or  minority  and 
discoverture,  receive  the  rents  of  and  manage  the  i<ame  premi8e«:,or8acb 
undivided  share  thereof,  and  may  cut  or  concur  in  cutting  timber  for 
repaira  or  sale  or  otherwise,  and  may  i)reserve  or  concur  in  preserving 
game,  and  may  accept  and  make,  or  concur  in  accepting,  and  making, 
surrenders  from  and  allowances  to,  and  arrangements  with,  tenants 
and  others,  and  genenilly  may  deal,  or  concur  in  dealing,  with  the 
same  premises  &><  if  they  were  the  absolute  owners  thereof,  or  of  saeh 
undivided  share  thereof,  and  after  discharging  the  whole  or  a  pnn 
portionate  part  of  the  expenses  incurred  in  or  about  such  manage 
ment,  or  in  the  exercise  of  any  of  the  powers  aforesaid,  or  otherwise 
in  respect  of  the  premises,  and  of  such  outgoings  as  they  shall  think 
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ancillary  clatises,  sujyra,  pp.  679  et  seq.] :    And  I  hereby  ruKCBDENT 
DBCLABE  that  my  trustees  shall  be  trustees  of  the  settle-        '^        * 

ment  created  by  this  my  will  for  the  purposes  of  sect.  42  *»*^'  i"*^^  ^^'^ 

of  the  Conveyancing  and  Law  of  Property  Act,  1881,  and  tatkcukatino 

that  if  any  person  who  would  but  for  that  section  be  ^.^1^™^^^^.^. 

entitled  to  the  possession  of  the  premises  hereinbefore  77",     7 

devised,  or  any  undivided  share  thereof  (as  the  case  may  to  truHteeNhip 

be),  being  tenant  for  life,  or  in  tail  male  or  in  tail  by  ior'^p^rp'^^^^^ 

purchase,  under  this  my  will  shall  die  while  an  infant.  Conveyancing 

and  being  a  woman  without  having  been  married,  the  i»n»p€Tty  Ac  t. 

accumulated  fund  arising  during  the  minority  or  minority  ^^^^ '" 
and  discoverture  (as  the  case  may  be)  of  such  person  from 
income  of  the  said  premises  or  of  such  undivided  share 

fit  to  pay,  and  keeping  down  the  whole  or  a  proportionate  part  of 
any  annual  sum,  and  of  the  interest  of  any  gross  sum,  which  may  be 
ehaiged  upon  the  said  premises  or  any  part  thereof,  shall  apply  such 
annual  sum  as  my  trustees  shall  think  proper  in  or  towards  the 
Duintenance  or  education  of  such  minor  (either  directly  or  by  pay- 
ment to  his  or  her  guardian  or  guardians  without  personally  seeing 
to  the  application  thereof) ;  and  shall  accumulate  the  residue  of  the 
$aid  rents  and  pit>fits  in  the  way  of  compound  interest,  by  investing 
the  same  and  the  resulting  income  thereof  in  the  names  of  my  trustees 
in  any  of  the  public  stocks  or  funds  or  Government  securities  of  the 
United  Kingdom,  or  upon  real  securities  in  England  or  Wales,  and 
may  vary  the  same  at  their  discretion,  and  shall  hold  all  the  said 
residue  of  the  said  rents  and  profits,  and  the  investments  for  the 
time  being  representing  the  same,  and  the  income  thereof  and  the 
acciunalations  thereof,  upon  thb  trusts  following ;  that  is  to  say, 
17  the  person  during  whose  minority  the  said  rents  and  profits  shall 
bare  been  accumulated  as  aforesaid  shall,  being  a  male,  attain  the 
age  of  twenty-one  years,  or  being  a  female,  attain  that  age  or  marry 
nnder  that  age,  then,  in  trust  for  such  person  and  his  or  her 
executors,  administrators,  and  at^signs,  as  his  or  her  personal  estate  ; 
but  if  such  person  shall,  being  a  male,  die  under  the  age  of  twenty- 
one  years,  or  being  a  female,  die  under  that  age  and  without  having 
been  married,  then  upon  the  trusts,  and  with  and  subject  to  the 
powers  and  provisions  applicable  to  monies  arising  from  sales  under 
the  power  of  sole  hereinafter  contained,  and  investments  representing 
the 


same. 


If  there  were  no  express  power  of  Hale  the  ultimate  trust  would 
take  the  form  given  on  p.  588,  infra.   Compare  the  form,  nipra,  p.  584,  n. 
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Precedent     thereof,  and  from  investments  of  income  shall  be  held 

^        ■      upon  the  trusts  applicable  to  funds  representing  monies 

OF  ri:al  and    produced  by  the  sale  under  the  power  m  that  behalf  con- 

PKR80N  \I    liS"      X  •/  A. 

TATKc  uKATiNG  ferrod  by  the  Settled  Land  Act,  1882,  of  the  said  premises 

svrnj^MKXT     ^^  ^*  ^^^^  undivided  share  thereof  (a).     And  I  hereby 

~.  further  declare  that  my  trustees  shall  be  trustees  for 

— and  ot  •^ 

SetUed  Laud  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  of  the 

Acts.  settlement  created  by  these  presents.    I  devise  all  the 

holds  on  trusts  copyhold  messuages,  lands,  tenements  and  hereditaments 

corresponding  ^f  ^  q^.  ^^^^  which  I  shall  at  my  death  be  seised  or 

with  US<'h  ol  •'  . 

freeholds.         entitled,  or  have  at  my  death  any  power  of  disposition 

by  will  (except  what  I  otherwise  dispose  of  by  [this  my 
will  or]  any  codicil  hereto)  to  the  use  of  my  trustees, 
their  heirs  and  assigns,  according  to  the  custom  of  the 
manors  whereof  the  same  may  be  res^jectively  holden, 
and  at  and  under  the  accustomed  rents  and  services,  upon 
SUCH  TRUSTS  and  subject  to  such  powers  and  provisions 
as  shall  correspond  with  the  uses,  trusts,  powers,  and 
provisions  hereinbefore  limited  and  declared  concerning 
my  freehold  hereditaments  hereinbefore  devised,  as 
nearly  as  the  different  tenure  and  qualit}^  of  the  premises, 
and  the  rules  of  law  and  equity  will  permit,  but  not  so 
as  to  increase  or  multiply  charges  or  powers  of  charging. 

Be<iiiest  oi        I  DEVISE  AND  BEQUEATH  all  the  leasehold  messuagos,  lands, 

1      111  ^^ 

trusts ooire"  tenements  and  hereditaments  of  or  to  or  over  which  I 
spondiiip:  with  shall  at  my  death  be  seised,  possessed,  or  entitled,  or  have 
holds.  any  power  of  disposition  by  will  (except  what  I  otherwise 

dispose  of  by  [this  my  will  or]  any  codicil  hereto);  xnuro 
my  trustees,  their  executors,  administrators,  and  assigns, 
for  all  such  estate,  term,  and  interest  as  I  shall  have 
therein  resi)ectively  at  my  death,  upon  trust  that  my 
trustees  shall,  by  and  out  of  the  rents  and  profits  thereof, 
PAY  the  rents  and  annual  sums  reserved  by  the  leases 

(a)  See  the  general  provision  infra,  as  to  the  construction  of  Mch 
referential  trusts,  and  compare  the  forms,  supriiy  pp.  585,  584,  and 
the  notes  thereto,  and  also  the  form  in  n.  (c),  on  p.  586,  suprau  See 
also  n.  (a),  p.  526,  supra. 
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thereof  respectively,  and  perform  and  observe  the  cove-     Pkbcbdent 

nants  by  the  lessees  and  conditions  in  the  said  leases  ' 

respectively  contained,  and  subject  thereto  shall  hold  the    ^^  ^^^^  ^^'^ 

eame  premises,  upon  such  trusts,  &c.  [trusts  by  reference  tatkcreat«o 

to  tk€  freehold  limitations  as  in  the  nrecedinq  devise  of        stuict 

copyholds  doicn  to  "  charging,"  and  jrroceedincf],  and  so 

that  neither  such  of  the  same  premises  as  are  held  by  a 

lease  for  years,  nor  any  undivided  share  thereof  (original 

or  accruing),  shall  vest  absolutely  in  any  person  hereby 

made  tenant  in  tail  male,  or  in  tail,  by  purchase,  of  the 

said  freehold  premises,  unless  such  person  shall  attain 

the  age  of  twenty-one  years,  but  on  the  death  of  such 

person  under  that  age  shall  devolve  in  the  same  manner 

as  the  same  would  have  done  had  they  been  freeholds  of 

mheritance  included  in  the  devise  in  strict  settlement 

hereinbefore  contained.     I  bequeath  to  my  trustees,  Bequests  of 

their  executors,  administrators,  and  assigns,  all  the  plate,  heirbom?. 

furniture,  linen,  china,  glass,  and  articles  of  household  use 

and  ornament,  prints,  busts,  statues,  bronzes,  marbles, 

vases,  antiquities,  articles  of   virta  or  curiosity,  books, 

and  manuscripts,  w^hich  shall  be  in,  or  about,  or  belonging 

to  my  mansion-house,  called  -^ House,  at  the  time  of 

my  decease,  upon  trust  to  allow  the  same  articles  to 

devolve   as  heirlooms,  together  with  the  said  freehold 

hereditaments  hereinbefore  devised,  as  far  as  the  rules  of 

law  and  equity  will  permit,  but  so  nevertheless  that  the 

same  or  any  share  thereof  (original  or  accruing)  shall 

not  vest  [ut  siqrra] ;  And  I  hereby  direct  that  as  soon  Directions  to 

as  conveniently  may  be  after  my  death  an  inventory  *«^e"i^'«^^^'>'- 

shall  be  taken  of  the  said  articles,  except  [articles  of 

triJUng  value,   ut  supra,   p.    551]    and   such   inventory 

(subject  to  its  being  revised  as  occasion  shall  require) 

shall   be  signed   by  every   person  for  the  time  being 

entitled  to  the  enjoyment  of  the  same  articles  under  the 

trusts  hereinbefore  contained,  and  also  by  my  trustees, 

and  the  said  articles  shall  at  all  times  be  kept  adequately 

insured  against  loss  or  damage  by  fire  (so  far  as  the  same 
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OF  KKAL  AND 

TKHSOXAL  KS- 

TATK  CRBATINO 

HTllICT 

8KTT1.KMKXT. 


Trustees  not  to 
be  liable  for 
the  insurance 
or  preservation 
of  the  property. 


Bequest  of 
residuary  per- 
sonal estate 
upon  trusts 
for  conyersiou, 
and  payment 
of  expenses, 
debts,  and 
le^cies,  and 
subject  thereto 
upon  the  trusts 
of  monies 
arising  from 
sales  of  real 
estate. 


Provision  as  to 
the  construc- 
tion of  triL'tts 
declared  by 
reference  to 
the  statutory 
trusts  of  capi- 
tal moTiev. 


are  capable  of  being  bo  insured),  and  properly  preserved, 
by  and  at  the  expense  of  the  usufructuary  thereof  for  the 
time  being ;  but  the  said  plate  or  any  part  thereof  may 
from  time  to  time  be  exchanged,  or  the  form  and  fashion 
thereof  may  be  altered  at  the  expense  of  the  usufructuary 
thereof  for  the  time  being,  providing  the  intrinsic  value 
thereof  be  not  diminished.  Providbd  always,  that  aftff 
the  usufructuary  for  the  time  being  shall  have  signed  the 
inventory  aforesaid,  my  trustees  shall  not  be  bound  to 
see  to  the  insurance  or  preservation  of  the  said  articles, 
or  any  of  them,  and  shall  not  be  responsible  for  any 
omission  or  neglect  on  the  part  of  the  usufructuary  with 
respect  to  the  insurance  or  preservation  thereof,  nor  for 
loss  or  damage  occasioned  by  any  other  act  or  omission 
on  the  part  of  the  usufructuary,  l)ut  my  trustees  shall 
not  be  precluded  from  interfering  for  the  protection  of  the 
property  when  and  as  they  shall  think  fit.  I  bequeath, 
&c.  [beqtcests  of  pecuniary  or  other  legacies^  vt  Bupra, 
pp.  533,  537,  and  561,  Bwpra\.  I  bequeath  all  my  per- 
sonal estate  (except  what  I  otherwise  dispose  of  by  this 
my  will,  or  any  codicil  hereto)  unto  my  trustees,  their 
executors  and  administrators,  upon  trust  that  my  trustees 
shall  call  in,  sell  and  convert  into  money  such  part  of  my 
said  personal  estate  as  shall  not  consist  of  money ;  Anp 
shall  out  of  the  monies  to  arise  from  such  calling  in,  sale 
and  conversion,  or  forming  part  of  my  said  personal  estate, 
PAT  my  funeral  and  testamentary  expenses  and  debts, 
and  the  legacies,  other  than  specific,  bequeathed  by  this 
my  will  or  any  codicil  thereto ;  And  shall  hold  and  apply 
the  residue  of  the  same  monies  upon  the  trusts  and  for 
the  purposes  applicable  to  monies  produced  by  the  sale 
under  the  power  in  that  behalf  conferred  by  the  Settled 
Land  Act,  1882,  of  the  said  freehold  premises  herein* 
before  devised.  Provided  always  and  I  declare  that 
every  trust  herembefore  declared  by  reference  to  the 
trusts  applicable  to  monies  produced  by  the  sale  under 
the  power  in  that  behalf  conferred  by  the  Settled  Land 
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Act,  1882,   of  the   said  freehold  premises   or  of   any     Precedent 


STRICT 
SETTLEMENT. 


PVI  TV 

undivided  share  thereof,  or,  as  the  ease  may  be,  by        " ^  ' 

reference  to  the  trusts  applicable  to  funds  representing    ^^  »kal  and 

,  .  V      11     .  x  .  .1  J-  X'  XI       i  PERSONAL  E8- 

sach  monies,  shall  import  primarily  a  direction  that  my  tate  creating 

trustees  shall  with  all  convenient  speed  invest  the  same 

or  the  proceeds  thereof  in  the  purchase  of  hereditaments 

m  England  for  an  estate  in  fee  simple  to  be  made  subject 

to  the  settlement  hereby  created  of  the  said  freehold 

premises  or   of  such   undivided   share  thereof  in   the 

manner  described  by  sect.  24  of  the  Settled  Land  Act, 

1882,  with  reference  to  land  acquired  by  purchase  as  in 

that  Act  mentioned  but  without  prejudice  nevertheless  to 

the  interim  application  thereof  as  capital  money  arising 

under  that  Act.     \l?oxcer  to  iwatpone  sale  and  conversion, 

ut  supra,  p.  536,  so  far  as  applicable  to  personal  estate. 

Power  (if  desired)  for  any  one  or  more  of  the  tenants  for 

lift  to  appoint  new  trustees  and  other  trustee  clauses,  dr., 

ut supra,  pp.  519, 520,  mutatis  mutandis].    In  witness,  &c. 
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Precedent     Belease  of  part  of  the  lands  charaed  with  a  jointure 
1  RENTCHARGE,  anrf '  SURRENDER  of  the  TERM  fov  securing 

the  JOINTURE. 


OF   JOIXTUKF.. 


of 


Parties.  XhIS    INDENTURE,   made  the  day 

BETWEEN  C.  B.,  of,  &c.  [johitress],  of  the  first  part,  I,  K., 

of,  &c.,  and  L.  M.,  of,  &c.  [trvstees  of  jointure  term],  of 

the  second  part,  and  D.  B.,  of,  &c.  [tenant  in  fee],  of  the 

Recital  of  trea-  third  part.     Whereas  by  virtue  of  an  indenture  (/>)  dated, 

tXtM-el^and     ^^'>  ^^^  expressed   to  be  made  between  A.  B.  (since 

jointure  term;  deceased),  of  the  first  part,  the  said  C.  B.  (then  C.  D., 

and  title  of 
tenant  in  fee ; 

(«)  As  to  releases,  see  Dav.  Prec.  Conv.,  3rd  ed.  vol,  v.  Part  IL, 

pp.  139 — 148 ;  and,  in  addition  to  the  cases  there  cited,  as  to  the 
effect  of  a  release  with  reference  to  claims  included  therein,  bat  of 
which  the  releasor  was  not  cognisant  when  the  release  was  given, 
see  SJcUUck  v.  Hilton,  L.  R.  2  Eq.  587 ;  Broci:it  v.  Snttou^  L.  R. 
5  Eq.  361  ;  L.  <L  S,  IF.  Railway  v.  Blackmore,  L.  R.  4  II.  L.  610; 
Lawe  V.  Lawe,  Ir.  R.  8  Eq.  327  ;  Ex  parte  Jin-ris,  10  Ch.  I).  179 ; 
and  Timier  v.  Turner,  14  Ch.  D.  829  ;  Be  Garndt,  31  Ch.  D.  1 ; 
33  Ch.  D.  300 ;  and  see  also  Moorman  v.  JForman,  43  Ch.  D.  f96L 
Releasees  of  registered  land  will  in  almost  all  cases  be  in  the  forms 
hitherto  usual. 

(6)  The  settlement  here  recited  only  differs  from  that  in  Pre- 
cedent CXXXV.,  e^up-a,  by  containing  an  actual  limitation  of  a 
jointure  term,  instead  of  relying  upon  the  .statuton*'  power  for  the 
jointress  to  limit  such  term.  The  settlor  is  supposed  to  be  dead, and 
the  eldest  son  of  the  marriage  to  have  acquired  the  fee  under  a  di»- 
entailing  assurance  made  during  the  father's  lifetime,  and  with  hie 
consent  as  protector.  This  concise  form  of  recital  may  sometimes  hr 
conveniently  adopted  when  brevity  is  desirable. 
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spinster),  of  the  second  part,  E.  F.  and  G.  H.  of  the  third 
part,  and  the  said  I.  E.  and  L.  M.  of  the  fourth  part 
(being  a  settlement  made  in  consideration  of  the  marriage 
shortly  afterwards  solemnised  between  the  said  A.  B.  and 
C.  D.),  and  of  a  disentailing  assurance  dated,  &c.,  and 
expressed  to  be  made  between  the  said  D.  B.  of  the  first 
part,  the  said  A.  B.  of  the  second  part,  and  X.  Y.  of  the 
third  part,  and  duly  enrolled  in  Chancery,  and  in  the 
events  which  have  happened,  the  hereditaments  herein- 
after released  (together  with  other  hereditaments),  now 
stand  charged  with  the  payment  to  the  said  G.  B.,  during 

her  life,  of  a  yearly  rentcharge  of  £ ,  by  way  of 

jointure,  payable  quarterly,  with  the  usual  powers  of 
distress  and  entry  for  recovering  the  same ;  and  subject 
thereto,  stand  limited  to  the  use  of  the  said  I.  K.  and 
L.  M.,  their  executors,  administrators,  and  assigns,  for 
the  residue  of  a  term  of  200  years,  limited  to  them  by 
the  said  indenture  of  settlement  upon  trusts  for  securing 
payment  of  the  same  rentcharge ;  and  subject  as  afore- 
said, the  same  hereditaments  are  vested  in  fee  simple  in 
the  said  D.  B.,  who  is  the  eldest  son  of  the  said  marriage. 
And  whereas  the  said  G.  B.  has,  in  order  to  enable  the  — of  agreeineiit 
said  D.  B.  to  effectuate  an  intended  sale  of  the  said  here-  j^intil^^ntr 
ditaments  hereinafter  released,  agreed  to  release  the  same  surrender 

the  tonii 

from  the  said  jointure  rentcharge,  which  is  intended  to 
remain  charged  upon  the  other  hereditaments  now 
charged  therewith  (a),  and  the  said  I.  K.  and  L.  M.  have 
agreed  at  her  request  to  make  such  surrender  of  the 
same  hereditaments  as  is  hereinafter  contained.     Now 

(a)  Under  22  &  23  Vict.  c.  35,  s.  10,  a  release  of  part  of  the  lands 
charged  with  a  rentcharge  does  not  (as  was  the  effect  before  the 
ptsing  of  this  Act)  extinguish  the  rentcharge  as  to  the  other  lands 
cbarged.  But  the  rights  of  persons  interested  in  the  hereditaments 
renuuning  unreleased,  and  not  concurring  in  or  conHrming  the 
n^letse,  are  preserved  (see  as  to  this  Booth  v.  ^ithy  14  Q.  B.  D.  318) ) 
Kct.  11  contains  similar  provisions  as  to  the  effect  of  a  release  from 
I  judgment  of  part  of  any  hereditaments  charged  therewith.  And 
see  tbe  cases  cited  in  note  (a),  p.  202,  supra, 

D.C.P.  38 
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OF  JOINTTKE. 

Witnessetb. 

Release  of 
jointure. 

Witnessetb 
secondly. 


Surrender 
of  term. 


Covenant 
against  in- 
cumbrances. 


THIS  INDENTURE  WITNESSETH,  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  premises,  she 
the  said  G.  B.  doth  hereby  release  all  [parcels]  from  the 
said  yearly  rentcharge  of  £ ,  created  by  the  herein- 
before recited  indenture  of  settlement,  and  all  powers  and 
remedies  for  recovering  the  same.     And  this  indentubb 
ALSO  WITNESSETH,  that,  in  further  pursuance  of  the  s&id 
agreement,  and  in  consideration  of  the  premises,  they  the 
said  I.  K.  and  L.  M.,  by  the  direction  of  the  said  G.  B., 
do,  and  each  of  them  doth,  hereby  surrender  unto  the  said 
D.  B.,  ALL  the  said  hereditaments  and  premises  herein- 
before expressed  to  be  hereby  released  from   the  said 
jointure,  to  the  intent  that  the  said  term  of  200  years 
may  merge  in  the  freehold  and  inheritance  of  the  said 
premises,  and  be  thereby  extinguished.     And  each  of 
them,  the  said  G.  B.,  I.  K.,  and  L.  M.,  so  far  as  relates 
to  her  or  his  own  acts  and  deeds,  doth  hereby  covenant 
with   the   said  D.  B.,  that  they   the  said  covenanting 
parties  respectively  have  not  done  or  knowingly  suffered, 
or  been  party  or  privy  to  anything  whereby  the  said 
premises  expressed  to  be  hereby  released,  or  any  part 
thereof,  are,  is  or  can  be  impeached  (a).    In  witness,  &c. 


Precedent 
CLI. 


OF  A  POWER 
TO  JOINTURE. 


Keleasing 
party. 


GLI. 

Belease  by  Indorsement  on  a  settlement,  of  a  Powbb 

to  jointure  an  after-taken  wife. 

To    ALL    TO   WHOM    THESE    PKESENTS    shafl 
come,  the  within-named  A.  B.,  now  of ,  &c.,  sends 

(a)  According  to  usual  practice,  the  jointress  in  such  a  case  vill 
only  covenant  against  incumbrances,  and  though  a  covenant  on  ha 
part  might  be  implied  in  the  usual  manner  under  sect  7  (1)  (F.)  of 
the  Conv.  Act,  1881,  App.  IV.,  infra,  it  has  been  thought  conveniesi 
to  retain  in  this  Precedent  the  old  form  of  covenant  against  incum- , 
brances  by  both  jointress  and  trustees.  It  will  be  obs^ved  that  the 
Precedent  is  worded  so  as  not  to  imply  any  covenant  for  title.  See 
sect  7  (1)  (F.)  of  the  Act 
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greeting :  Whereas  the  marriage  between  the  said  A.  B. 
and  the  within-named  M.  N.  was  duly  solemnised  on  the 

day  of ,  18 —  :  And  whereas  the  said  M.  N., 

afterwards  M.  B.,  died  on  the  day  of, 18 — , 

leaving  C.  B.  the  only  child  of  the  said  marriage  :  Now 
THESE  PRESENTS  WITNESS  that,  in  Consideration  of  the 
natural  love  of  the  said  A.  B.  for  the  said  C.  B.,  and  for 
divers  other  good  considerations,  he  the  said  A.  B.,  at 
the  reqaest  of  the  said  G.  B.,  doth  hereby  release,  all 
the  hereditaments  comprised  in  the  within-written 
indenture,  from  the  said  power  of  jointuring  therein 
contained,  to  the  intent  that  the  premises  may  hence- 
forth be  discharged  from  the  said  power  of  jointuring, 
and  that  the  said  A.  B.  may  be  barred  from  exercising 
the  same.     In  witness,  &c.(<i). 
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CLI. 


OF  A  POWER 
TO  JOINTURBs 

Recital  of 
marriage ; 

— of  death  of 
wife,  leaving 
an  only  son. 

Witnesseth ; 

— release  by 
donee  of  the 
power. 


Prbcedbnt 
CLII. 


TO  TRUSTEKS 

OF  MARRIAGE 

SETTLEMENT. 


CLH. 

PkSLEASE  to  the  Trustees  oJ  a  Marriage  Settlement 
upon  the  Division  of  the  Trust  Property  after  the 
Death  of  the  Settlor  and  his  Wife,  between  their  Son 
and  Daughter,  the  Daughter's  Share  being  transferred 
to  the  Trustees  of  her  Marriage  Settlement  (b). 

This  INDENTUEE,  made,  &c.,  between  A.  B.,  of,  Parties. 
4c.  [son],  of  the  first  part,  C.  D.,  of,  &c.  [husband  of 
daughter] f  and  E.  D.,  his  wife  [daughter],  of  the  second 
part,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  [trustees  of  the 

(a)  A  Teleaae  of  a  power  to  jointure  or  other  similar  power  should, 
if  powible,  be  endorsed  on  the  instrument  creating  the  power. 
Otherwise  the  instrument  creating  the  power  should  be  recited,  and, 
unless  the  power  is  created  by  a  will,  a  memorandum  of  the  release 
diould  be  indorsed  upon  the  instrument. 

(6)  A  release  of  this  description  is  often  made  by  deed  poll,  the 
penoDs  to  whom  it  is  given  not  being  made  parties,  and  therefore 
not  being  estopped  by  the  recitals. 

88—2 
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Pbbcbdbnt 
CLII. 


TO  TRUSTEES 

^F  MARRIAOB 

-8ETTLKMENT. 

Recital  of 
settlement ; 


— issue  of 
marriage  ; 

— of  death  of 
one  trustee ; 
and  of  settlor ; 

— of  invest- 
ment of  part  of 
trust  funds  in 
purchase  of 
real  estate, 


daughter's  setilemeni]  (a) ,  of  the  third  part,  and  I.  E., 
of,  &c.,  and  L.  M.,  of,  &g.  [trustees  of  the  original  settle- 
ment\  of  the  fourth  part.     Whereas  by  an  indenture 

dated  the day  of ,  186 — ,  and  expressed  to  be 

made  between  N.  B.,  of  the  first,  0.  B.  (then  0.  P., 
spinster),  of  the  second  part,  and  the  said  I.  K.  and 
L.  M.  and  X.  Y.  (thereinafter  called  the  trustees)  of  the 
third  part  (being  a  settlement  made  in  consideration  of 
the  marriage  shortly  afterwards  solemnised  between  the 
said  N.  B.  and  0.  B.),  it  was  agreed  that  the  trustees 
should,  after  the  solemnisation  of  the  said  intended 
marriage,  either  permit  a  sum  of  i;10,(X)0  Consolidated 
£8  per  Gent.  Annuities,  which  had  been  then  lately 
transferred  by  the  said  0.  B.  into  the  names  of  the 
trustees,  or  any  part  thereof,  to  remain  unaltered,  or 
should,  &c.  [Recite  the  trusts  for  investment ;  for  the  wife 
during  the  joint  lives;  for  the  survivor  for  life  ;  and  for 
issi^e  of  the  mamage  as  husband  and  wife  should  jointly 
appoint  and  in  defaidt  as  survivor  should  ajjpoint]  (b). 
And  whereas  there  was  issue  of  the  said  marriage  two 
children,  and  no  more,  namely,  the  said  A.  B.  and  E.  D. 

AiJd  whereas  the  said  X.  Y.  died  on  the  day  of 

,  187 — ,  and  the  said  N.  B.  died  on  the day  of  i 

,  187 — .      And    whereas  in   the  month   of  


187 — ,  the  said  I.  K.  and  L.  M.,  at  the  request  of  the 
said  0.  B.,  sold  the  sum  of  £2,800,  part  of  the  said  sum 
of  £10,(X)0  Consolidated  £3  per  Cent.  Annuities  (leaving 


(a)  These  trustees  are  made  parties  for  the  purpose  of  acknow- 
ledging the  receipt  of  the  funds  transferred  to  them,  but  are  not  made 
to  join  in  the  operative  part  of  the  release,  as  a  release  by  parties  not 
beneficially  entitled  is  sometimes  objected  to  on  their  behalf,  and  t» 
of  little  advantage  to  the  persons  obtaining  the  release.  A  limited 
power  of  executing  releases  is,  however,  given  to  trustees  and  executon 
by  sect.  21  of  the  Trustee  Act,  1893,  App.  XV.,  infra,  and  expi«s 
powers  of  a  similar  character  are  frequently  also  given  ;  and  in 
practice  trustees  often  do  release. 

(&)  The  settlement  recited  is  supposed  to  be  of  the  same  form  i* 
Precedent  CXI II.,  mpra. 
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the  sum  of  £7,700  like  Annuities,  standing  in  the  names  Precbdbnt 

of  the  said  surviving  trustees),  and  invested  the  sum  of  ^^" 

£2,250  produced  by  such  sale  in  the  purchase  of  a  free-  to  trustbbs 

hold  house  and  other  hereditaments,  situate  at  , 


OF  MAR&XAOB 
8ETTLEMKNT. 


which,  by  an  indenture  dated  the day  of and 

expressed  to  be  made  between,  &c.  [parties]^  were  con- 
veyed to  the  said  I.  K.  and  L.  M.  in  fee  simple.    And  — notautho- 
WHERBAS  the  aforesaid  investment  was  not  authorised  by  ^^h  ^ut^ 
the  trusts  of  the  hereinbefore  recited  indenture,  but  has  sanctioned  by 
been  approved  of  and  ratified  by  the  said  A.  B.,  C.  D.,  Knefici^y 
and  E.  D.     And  whereas  the  said  0.  B.,  by  a  deed  poll  e°*>*l®d; 

under  her  hand  and  seal,  dated  the day  of  ,  ~ntTr!l!Jin 

1887,  and  endorsed  on  the  hereinbefore  recited  indenture,  o*  consols  to 
in  pursuance  of  the  said  power  given  to  her  by  the  same  '* 

indenture,  appointed  that  the  sum  of  £5,000  Consolidated 
£^  per  Cent.  Annuities  (part  of  the  said  sum  of  i>7,700 
Kke  Annuities),  should  thenceforth,  subject  to  the  life 
interest  of  the  said  0.  B.  in  the  dividends  and  income 
thereof,  be  absolutely  vested  in  and  held  in  trust  for  the 
B&id  E.  D.  (then  E.  B.  spinster),  her  executors,  adminis- 
trators, and  assigns,  and  that  the  sum  of  £2,700  like 
Annuities  (the  residue  of  the  said  Annuities)  and  the  —and  the  rest 
freehold  house  and  hereditaments  so  purchased  as  afore-  property  to 
said,  and  all  other  (if  any)  the  real  or  personal  estate  t^oso^^- 
then  subject  to  the  trusts  of  the  same  indenture,  should 
thenceforth,  subject  to  the  life  interest  of  the  said  0.  B. 
in  the  income  thereof,  be  absolutely  vested  in  and  held 
in  trust  for  the  said  A.  B.,  his  heirs,  executors,  adminis- 
trators, and  assigns  respectively.     And  whereas  by  an  Recital  of  the 

indenture  dated  the day  of ,  1887,  and  expressed  ^ett^n^^nt ; 

to  be  made  between  the  said  C.  D.,  of  the  first  part,  the 
said  £.  D.  then  (E.  B.),  of  the  second  part,  and  the  said 
£.  F.  and  6.  H.,  of  the  third  part  (being  a  settlement 
made  in  consideration  of  the  marriage  shortly  afterwards 
solemnised  between  the  said  C.  D.  and  E.  D.),  the  said 
nun  of  £5,000  Consolidated  £S  per  Cent.  Annuities,  to 
which  the  said  E.  D.  was  so  entitled  in  reversion  as 
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Pebcedent 
CLII. 

TO  TaUBTBES 
OF  MARRIAGE 
BETTLEMENT. 


— of  conver- 
Bion  of 
consols ; 


— of  the 
mother's 
death; 

— of  payment 
of  duties ; 

— that  the 
income  of  the 
trust  property 
has  heen  duly 
applied ; 

—of  transfer 
to  the  trustees 
of  the 
daughter's 
settlement  of 
the  consols 
appointed 
to  ner; 


— transfer  of 
the  remaining 
consols  to 
the  son ; 

— and  convey- 
ance to  him  of 
the  real  estate; 


>f  agreement 
to  release. 


Witnesseth. 


aforesaid,  was  assigned  by  her,  with  the  assent  of  the 
said  G.  D.,  onto  the  said  E.  F.  and  G.  H.,  their  executorB, 
administrators,  and  assigns,  upon  trust  as  soon  as  cir- 
cumstances would  permit  to  call  in  and  obtain  a  transfer 
of  the  same  Annuities,  and  upon  certain  further  trusts 
thereby  declared  for  the  benefit  of  the  said  C.  D.  and 
E.  D.  and  their  issue  and  otherwise  (a).  And  whbbeas 
in  the  year  1888  the  said  sum  of  £7,700  Consolidated 
£3  per  Cent.  Annuities  was  converted  into  the  sum  of 
Jt7,700  Two-and-three-quarters  per  Cent.  Consolidated 

Stock.     And  whereas  the  said  0.  B.  died  on  the 

day  of ,  189 — .    And  whereas  all  succession,  estate 

and  other  duties  payable  in  respect  of  the  said  trust 
premises  have  been  paid.  And  whereas  all  income  arising 
from  the  said  trust  premises  during  the  life  of  the  said 

0.  B.  was  duly  paid  to  her,  and  all  income  arising  there- 
from since  her  death  has  been  paid  or  accounted  for  to 
the  said  A.  B.,  C.  D.,  and  E.  D.     And  whereas  the  said 

1.  E.  and  L.  M.  have,  with  the  privity  and  approbation 
of  the  said  C.  D.  and  £.  D.,  transferred  the  sum  of 
£5,000  Two-and-three-quarters  per  Cent.  Consolidated 
Stock  (part  of  the  said  sum  of  £7,700  like  Stock)  into 
the  names  of  the  said  E.  F.  and  G.  H.  (the  receipt 
whereof  the  said  E.  P.  and  G.  H.  hereby  acknowledge), 
and  have  transferred  the  sum  of  £2,700  like  Stock  (the 
residue  of  the  same  Stock)  into  the  name  of  the  said 
A.  B.,  and  have  also,  by  an  indenture  bearing  even  date 
with,  but  executed  before  these  presents,  and  expressed 
to  be  made  between  [pai-ties],  conveyed  the  said  freehold 
house  and  hereditaments  to  the  said  A.  B.  in  fee  simple. 
And  whereas  before  making  such  transfers  and  convey* 
ance  as  aforesaid,  it  was  agreed  that  the  said  A.  B.,  G.  D«» 
and  E.  D.  should  execute  such  release  as  is  hereinafter 
contained.     Now  this  indenture  witnesseth,  that  in 

(a)  The  settlement  here  recited  is  supposed  to  be  in  the  fom 
adopted  in  these  Precedents,  and  not  to  contain  a  receipt  dauae.  If 
the  settlement  contained  such  a  clause,  it  should  be  recited  here. 
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porsoanee  of  the  said  agreement,  and  in  consideration     Pkecbdbnt 

of  the  premises,  they  the  said  A.  B.,  C.  D.,  and  E.  D.  (a)         ' 

do,  and  each  of  them  doth,  hereby  release  the  said  I.  K.    to  TRrsTBBs 

OP  MARBJAOR 

and  L.  M.  and  each  of  them,  their,  and  each  of  their    skttlemknt. 
heirs,  executors,  and  administrators,  estates  and  effects,  Release!       " 
from  all  accomits,  claims,  and  demands  whatsoever,  for 
or  in  respect  of  the  said  stock  and  hereditaments  so 
transferred  and  conveyed  as  aforesaid,  and  all  other  the 
'  real  or  personal  estate  at  any  time  comprised  in  or  subject 

to  the  trusts  of  the  said  indenture  of  the  day  of 

,  18 — ,  and  the  dividends  and  income  of  the  same,  or 


any  part  thereof  respectively,  or  for  or  in  respect  of  any 
sale,  purchase,  investment,  act,  or  thing  made,  done,  or 
omitted  by  the  said  I.  E.,  L.  M.,  and  X.  Y.,  or  any  of 
them,  in  or  about  the  said  trust  premises,  or  any  part 
thereof,  or  in  the  execution  of  the  trusts  of  the  same 
indenture,  or  for  or  in  respect  of  anything  relating  to 
the  premises.     In  witness,  &c. 


Prbcedbnt 
CLIII. 


BT  TENANT 
FOB  LIFE  AND 
REVERSIONER. 


CLIII. 

Joint  Direction  by  a  Tenant  for  Life  and  Bevebsioneb 
to  Trustees  to  sell  Stock  subject  to  the  trusts  of  a 
wUl  and  apply  the  pboceeds  in  payment  of  schedtded 
debts  of  the  reversioner  and  Belease  accoi'dingly  (b). 

This  INDENTUBE,  made,  &c.,  between  A.  B.,  of,  &c.  Partiefl. 
[itid<nc  and  tenant  for  life],  of  the  first  part,  C.  B.,  of,  &c. 

(a)  See  p.  696,  stcpra,  n.  (a).     The  following  words  may,  however, 

be  introduced  here,  *^  as  and  according  to  their  several  and 
respective  interests,  and  the  said  E.  F.  and  G.  H.,  as  the 

trustees  of  the  said  indenture  of  the day  of , 

1887,  in  exercise  of  every  or  any  power  enabling  them  in 
that  character  but  not  further  or  otherwise." 

(6)  This  form  (which  has  been  found  useful  in  practice,  and  has 
iccdTed  the  approval  of  several  eminent  conveyancers)  may,  it  is 
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Prbcbdbnt 
CLIII. 


BT  TENANT 

rOR   LIFE   AND 

KEYERHIONER. 

Becital  of  title 
of  tenant  for 
life  and 
rerenioner; 


[revergioner]^  of  the  second  part,  and  D.  E.,  of,  &c.,  and 
F.  G.,  of,  &c.  [trustees],  of  the  third  part.     Whersas 

under  the  will  dated  the day  of  ,  1885,  and 

proved  in  the  principal  Registry  on  the day  of , 


— of  rever- 
noner  being 
indebted  as 
shown  in  the 
schedule ; 


)f  agreement 
by  tenant  for 
life  to  relin- 
quish  her  life 
interest,  and 
to  concur  in 
directing  sale, 
and  appli- 
cation of  the 
proceeds,  and 
m  release. 


Witnesseth. 


1890,  of  W.  B.,  late  of,  &c.,  deceased,  the  father  of  the 
said  A.  B.,  she  is  entitled  to  receive  for  her  own  benefit 
during  her  life  the  income  of  the  residuary  estate  of  the 
said  W.  B.,  or  of  the  monies,  stocks,  funds,  and  securities 
for  the  time  being  constituting  or  representing  the  same, 
and  by  virtue  of  the  same  will,  and  of  a  deed  poll  dated 

the day  of  this  instant  month  and  under  the  hand 

and  seal  of  the  said  A.  B.  (being  an  appointment  in 
execution  of  a  power  in  that  behalf  contained  in  the  said 
will),  the  said  G.  B.  is  entitled  in  reversion  expectant 
upon  the  death  of  the  said  A.  B.  to  the  sum  of  £1,000 
Two-and-three-quarters  per  Gent.  Gonsolidated  Stock, 
part  of  a  sum  of  i>5,000  like  Stock  standing  in  the 
names  of  the  said  D.  E.  and  F.  G.,  the  present  trustees 
of  the  said  will,  and  representing  with  other  funds  the 
aforesaid  residuary  estate.  And  whereas  the  said  C.  B. 
is  indebted  to  the  several  persons  whose  names  are 
written  in  the  first  column  of  the  schedule  hereto  in  the 
respective  sums  set  opposite  to  such  respective  names  in 
the  second  column  of  the  same  schedule,  And  whebeas 
the  said  A.  B.,  at  the  request  of  the  said  C.  B.,  has 
agreed  to  relinquish  her  life  interest  in  the  income  of  the 
said  sum  of  Stock  to  which  the  said  G.  B.  is  entitled  as 
aforesaid,  and  to  concur  with  the  said  G.  B.  in  directing 
the  same  to  be  sold,  and  the  proceeds  of  such  sale  to  be 
applied  for  payment  of  the  said  debts  and  otherwise  as 
hereinafter  provided,  and  in  executing  such  release  as  is 
hereinafter  contained.    Now  this  indenture  witnesseth, 

thought,  be  conveniently  adopted  under  other  circuniBtanceis  in 
preference  to  the  more  common  method,  according  to  which  a  sur- 
render of  the  life  interest  is  taken  by  the  reversioner  from  the  tenant 
for  life,  who  is  no  party  to  the  release.  See,  for  the  fomi  of  sncb  a 
surrender,  p.  452,  n.  (6),  mprcL 
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that,  in  pursuance  of  the  said  agreement  in  this  behalf,     Precedent 

and  in  consideration  of  the  premises,  they  the  said  A.  B.         ' 

and  C.  B.,  as  and  according  to  their  respective  interests,     mytena^tt 
do  and  each  of  them  doth  hereby  direct  that  the  said    uETEnaioyKR. 
D.  E.  and  F.  G.,  or  the  survivor  of  them,  or  the  executors  Direction  by 
or  administrators  of  such  survivor,  shall  immediately  ^^^^  ^^^  ^^^® 

m.        m  and  rever- 

after  the  execution  of  these  presents  by  them,  the  said  sioner; 
A.  B.  and  C.  B.,  sell  the  said  sum  of  iJl,000  Two-and- 
three-quarters  per  Cent.  Consolidated  Stock,  to  which  —to  sell  stock, 
the  said  C.  B.  is  entitled  as  aforesaid,  and  shall  apply  —and  apply 
the  monies  produced  by  such  sale,  or  so  much  thereof  as  P"*^®®^  J 
shall  be  necessary  for  such  purposes,  First,  in  payment  of  —in  payment 
the  costs  of  and  incidental  to  the  preparation  and  execu-  andwshedui^' 
tion  of  these  presents  and  of  the  execution  of  the  trusts  debts; 
and  purposes  of  these  presents ;  Secondly,  in  payment 
of  the  legacy  duty  payable  in  respect  of  the  stock  sold  (a) ; 
and  Thirdly,  in  payment  of  the  said  debts  specified  in 
the  said  second  column  of  the  said  schedule  hereto,  and 
of  the  interest  and  costs  (if  any)  which  may  be  payable 
in  respect  thereof  or  in  relation  thereto ;  And  shall  pay  the  —and  to  pay 
enrplus  (if  any)  which,  after  answering  the  purposes  afore-  (ifVnyf  to* 
said,  shall  remain  of  the  monies  produced  as  aforesaid,  reversioner, 
unto  the  said  C.  B.  for  his  own  use.   And  this  indenture  Witnesseth, 
ALSO  wiTNBSSETH,  that,  in  further  pursuance  of  the  afore-  ^^^^  ^' 
said  agreement  in  this  behalf,  and  in  consideration  of 
the  premises,  they  the  said  A.  B.  and  C.  B.,  as  and 
according  to  their  respective  interests,  do  hereby  declare  Declaration 
that  when  and  so  soon  as  the  said  sum  of  <£1,000  Two-  Ind^p^U-"*^^ 
and-three-quarters  per  Cent.  Consolidated  Stock  shall  cation  Wore 

directed  tlie 

have  been  sold  and  the  monies  produced  by  the  sale  trustees  shaU 
thereof  shall  have  been  appliedand  paid  as  hereinbefore  is  ^^^^  released. 
directed,  the  said  D.  E.  and  F.  G.,  and  each  of  them,  their 
and  each  of  their  heirs,  executors,  and  administrators, 

(a)  This  second  direction  will  be  omitted,  if  none  is  payable.  As 
to  estate  duty  in  cases  where  such  duty  might  have  become  payable 
00  the  death  of  the  tenant  for  life,  see  A,-G,  v.  Beecky  [1898]  2  Q.  B. 
147 ;  [1899]  A.  C.  53. 
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p&ECEDBMT    estates    and    effects,    shall    stand    and    be    absolatelv 

CLIII  * 

*       released  from  the  same  stock  and  from  the  monies  pro- 

BY  TENANT     duced  bv  such  sale,  and  the  stocks,  fmids,  and  securities 

FOB   LIFE  AND  ,  . 

BEVEB8I0NBB.  ui  or  upon  whlch  the  same  monies  would  or  might  other- 
~^  wise,  or  ought  to  have  been,  under  the  trusts  of  the  said 

will,  invested,  and  the  income  thereof  and  every  part 
thereof  respectively,  and  from  all  actions,  accounts, 
claims,  and  demands  for  or  in  respect  of  the  same  stock, 
monies,  and  investments,  or  any  of  them,  or  the  income 
of  the  same,  or  any  part  thereof  respectively,  or  for  or 
in  respect  of  any  sale,  payment,  application,  act,  or 
thing  made,  done,  or  omitted  in  or  about  the  execution 
of  the  directions  and  trusts  hereinbefore  contained,  or 
for  or  in  respect  of  anything  in  anywise  relating  to 
the  premises  (a).     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

(a)  A  memorandum  of  the  sale  and  application  of  the  proceeds 
should  be  endorsed  on  this  deed,  and  signed  (if  possible)  bj  all 
parties. 
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inbtmnitT^  ^ttbsia). 


CLIV. 
Bond    of   Indemnity    to    a    Purchaser    by    a  Vendor     Precedent 

CLIV 

against   any   claim   by  or  through  a  person,  believed,         ' 

biU  not  positively  known,   to   have  died  withcmt  issue       bond  of 

1  1  •  •/•  •    ^-  •     1.^    1.  1     •  ^  INDEMNITY. 

icho^  or  whose  issue,  %f  existing,  might  have  a  claim  to  


vendor 


ONE-FIFTH  of  the  LaNDS   SOLD. 

JyNOW  all  men,  by  these  presents,  that  I.,  A.  B.,  Bond, 
of,  &c.  [vendorl,  am  bound  to  C.  D.,  of,  &c.  [purchaser\ 

in  the  sum  of  £ [penalty']  (b),  to  be  paid  to  the  said 

C.  D.,  or  to  his  certain  attorney,  executors,  adminis- 
trators, or  assigns.  For  which  payment  I  bind  myself  (c) 
by  these  presents,  sealed  with  my  seal.     Dated  this 

day  of  ,  18 — .     Whereas  the  hereditaments  Recital 

expressed    to    be    granted   by   the   hereinafter   recited  purehweV 
iadentare   were,  in  the   year   1887,  purchased  by  the  present  vei 

from  four 

(a)  A«  to  indemnity  deeds,  see  Davidson's  Free.  Conv.,  3rd  ed.  |»avelkind' 
Tol.  V.  part  iL  pp.  191-196  ;  and  as  to  bonds,  see  ibid,,  pp.  267-278. 
Tbe  following  Precedent  is  an  instance  of  a  simple  form  of  indemnity 
against  a  delect  of  title,  which  dues  not  appear  on  the  face  of  the 
conveyance,  and  to  which  the  vendor's  covenants  for  title  might  not 
extend.     See,  however.  Page  v.  Midla/nd  By.  Co.,  [1894]  1  Ch.  11. 

(5)  The  penalty  of  the  bond  will  be  the  sum  agreed  upon  as  the 
maTimnm  damages  recoverable,  if  the  title  prove  defective ;  and 
in  tbe  present  case,  as  the  supposed  defect  of  title  affects  only 
one-fifth  of  the  property,  would  probably  be  one-fifth  of  the  pur- 
chaae-money. 

(c)  The  words,  '*my  heirs,  executors,  and  administrators,  and 
every  of  them  "  were  formerly  inserted,  but  seem  to  be  unnecessary. 
See  the  Conv.  Act,  1681,  App.  IV.,  infra,  s.  59.    If  this  bond  were 
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P&BGBDXNT 
CLIV. 

BOND  OP 
INDIOfNITY. 


— of  supposed 
death  without 
issue  of  another 
co-heir  in  the 
ancestor's 
lifetime ; 


— of  convey- 
ance hy  vendor 
to  purchaser ; 


— a^eement 
to  give 
indemnity. 


Condition  to 
he  void ; 

— if  no  adverse 
claim; 


above-named  A.  B.  from  E.  F.,  G.  P.,  H.  F.,  and  L  P., 
who  claimed  to  be  entitled  thereto,  as  the  four  surviving 

sons  and  co-heirs  in  gavelkind  of  M.  P.,  late  of , 

deceased,  who  died  on  the day  of ,  1882,  seised 

thereof,  and  intestate.  And  whereas  the  said  M.  F. 
had  one  other  son,  L.  P.,  of  whom  nothing  has  been 
heard  since  the  month  of  January,  1872,  when  he  was 
residing  in  California,  and  who  is  believed  to  have  died 
shortly  after  that  date  without  having  been  married,  but 
of  whose  death  no  conclusive  evidence  has  been  obtained. 
And  whereas,  by  an  indenture  bearing  even  date  with  the 
above-written  bond,  and  expressed  to  be  made  between 
the  said  A.  B.,  of  the  one  part,  and  the  above-named 
C.  D.,  of  the  other  part,  in  pursuance  of  a  contract  for 
sale  therein  recited,  certain  hereditaments  situate  in  the 

parish  of ,  in  the  county  of  Kent,  and  specified  in 

the  schedule  to  the  same  indenture,  have  been  granted 
by  the  said  A.  B.  unto,  and  to  the  use  of,  the  said  C.  D., 
his  heirs  and  assigns.  And  whereas,  on  the  treaty  for 
the  said  sale,  it  was  agreed  that  the  said  A.  B.  should 
enter  into  a  bond  in  the  above-mentioned  penalty  of 

£ ,  for  indemnifying  the  said  C.  D.,  his  heirs  and 

assigns,  against  any  possible  claim  on  the  part  of  or 
through  the  said  L.  P.,  or  his  issue.  Now  the  condition 
of  the  above-written  bond  is  such,  that  if  no  claim, 

action,  or  other  proceeding  shall  before  the day  of 

,  1912  (a),  be  made,  commenced,  or  taken,  at  law,  or 


in  equity,  by  the  said  L.  P.,  or  any  issue  of  the  said  L.  F., 

entered  into  by  several,  it  would  generally  be  expressed  to  bind 
them,  and  every  two  or  more  of  them  jointly,  and  each  of  them 
severally. 

(a)  Thirty  years  from  the  date  of  the  father's  death.  At  this 
date,  notwithstanding  any  disability,  all  rights  of  the  son  or  his 
issue,  if  not  previously  barred  under  3  &  4  Will,  IV.  c  27,  will 
be  barred  under  sect.  5  of  the  Real  Property  Lindtation  Act,  1874 
(37  &  38  Vict  c.  57).  From  Ist  January,  1879,  when  the  latttf 
Act  came  into  operation,  absence  beyond  seas  ceased  to  be  s 
disability,  see  sect  4. 
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or  any  person  claiming  through  or  under  him  or  his 
issue,  upon  or  in  respect  of  the  premises  comprised  in 
the  said  indenture  of  even  date  herewith,  or  any  part 
thereof,  or  if  the  said  A.  B.,  his  heirs,  executors,  or 
administrators,  or  any  of  them,  shall  at  all  times 
hereafter  keep  indemnified  the  said  C.  D.,  his  heirs 
and  assigns,  and  also  the  said  premises,  against  all 
claims,   actions,  and   other   proceedings,   which    shall, 

before   the    said  day  of  ,    1912,    be  made, 

commenced,  or  taken  by  the  said  L.  F.,  or  his  issue, 
or  any  such  other  person  as  aforesaid,  thbn  and 
DC  srrHEB  OF  THE  SAID  CASES  the  abovo-written  bond 
shall  be  void,  otherwise  the  same  shall  remain  in  full 
force. 


Prbcbdent 
CLIV. 


BOND  OP 
INDEMNITY. 


if  vendor 
indeninifies 
purchaser 
against  any 
such  claim. 


CLV. 

Indemnity    to   a   Purchaser    of  hereditaments  charged     Precedent 
with  an  Annuity  and  Legacy,  hy  the  Investment  of 
"part  of  the  purchase-money  in  the  names  of  the  Vendor 
and  Purchaser,  and  Declaration  of  Trust  accordingly. 


AGAINST 

ANNUITY  AND 

LEGACY. 


Parties. 


TfflS  INDENTUEE,  made  the day  of ,  18— 

between  a.,  of,  &c.  [vendor],  of  the  one  part,  and  B., 
of,  4c.  [purchaser],  of  the  other  part.    Whereas  M.,  late  Recital  of 
of,  &c.,  deceased,  was  at  the  time  of  his  death  seised  tttSSor- 
in  fee  simple  of  divers  messuages,  lands,  tenements,  and 

hereditaments  situate  at in  the  parish  of in 

the  county  of ,  and  known  and  hereinafter  referred 

to  as  the  X.  estate.    And  whereas  the  said  M.  by  his  —of  his  will ; 

will  dated  the day  of ,  18 — ,  and  proved  in  the 

Registry  on  the day  of ,  devised  the  X. 

estate  by  the  description  of  his  freehold  estate  with  the 

appurtenances,  situate  at ,  in  the  county  of ,  to 

his  nephew,  the  said  A.,  his  heirs  and  assigns,  subject 
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Pkbcbdbnt 
CLV. 


AGAIKBT 

ANNUITY  AND 

LEGACY. 


— of  payment 
of  annuities 
and  legacies, 
except  an 
annuity  to  a 
brother  and 
legacy  to  his 
children ; 


— of  annuitant 
being  living 
and  having 
children,  and 
of  his  annuity 
having  been 
paid  to  date ; 

—of  contract 
for  sale  and 
conveyance  of 
the  estate ; 


)f  agreement 
for  investment 
of  part  of  the 
purchase- 
money  as  an 
indemnity 
against 
charges ; 


— of  invest- 
ment 
accordingly ; 


— of  payment 
of  residue  of 
the  purchase- 
money. 


nevertheless  to  and  charged  with  several  annuities  and 
legacies  bequeathed  by  the  said  will,  including  an  annuitr 
of  £100  thereby  bequeathed  to  his  the  said  testator's 
brother  N.,  and  his  assigns  for  his  life,  and  a  legacy  of 

£ thereby  bequeathed  unto  and  equally  among  the 

children  of  the  said  N.  living  at  his  death.  And  whereas 
the  annuities  bequeathed  by  the  said  will  and  charged  on 
the  X.  estate  other  than  the  said  annuity  to  the  said  N. 
have  determined  and  been  satisfied  down  to  the  determi- 
nation thereof  respectively,and  the  legacies  by  the  said  will 
bequeathed  and  charged  on  the  X.  estate  other  than  the 
said  legacy  to  the  children  of  the  said  N.  living  at  his 
death  have  been  paid,  and  the  duties  on  the  succession 
of  the  said  A.  to  the  X.  estate  have  also  been  paid.  Am) 
WHEREAS  the  said  N.  is  living  and  has  children,  and  his 
annuity  under  the  said  will  has  been  paid  down  to  the 

day  of last.     And  whereas  the  said  A.  lately 

contracted  with  the  said  B.  for  the  absolute  sale  to  him 
of  the  X.  estate  and  the  inheritance  thereof  in  fee  simple 

free  from  incumbrances,  at  the  price  of  £ ,  and,  for 

the  purpose  of  carrying  into  effect  the  said  contract,  a 
conveyance  has  been  executed  of  the  said  estate  to  the 
use  of  the  said  B.,  his  heirs  and  assigns,  by  an  indenture 
bearing  even  date  with  these  presents.  And  whereas, 
upon  the  treaty  for  the  purchase  of  the  said  hereditaments 
by  the  said  B.,  it  was  arranged  between  him  and  the  said 

A.,  that  the  sum  of  £ ,  part  of  the  purchase-money  of 

£ ,  should  be  invested  in  the  joint  names  of  the  said 

A.  and  B.  in  the  public  funds,  as  a  provision  by  way  of 
indemnity  to  the  said  B.,  his  heirs  and  assigns,  and  the 
X.  estate  against  the  said  annuity  to  the  said  N.  and 
legacy  to  his  children  living  at  his  death.  And  whereas, 
in  pursuance  of  the  said  arrangement,  the  sum  of  £ — - 
has  been  invested  in  the  purchase  of  the  sum  of  £- 


Two-and-three-quarters  per  Gent.  Consolidated  Stock  in 
the  names  of  the  said  A.  and  B.  And  whereas  the  sum 
of  £ ,  the  residue  of  the  said  purchase-money,  has 
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been  paid  by  the  said  B.  to  the  said  A.,  as  he  the  said     Precedent 

A.  doth  hereby  acknowledge.    Now  this  indenture  wit-         ^* 

NBSSBTH,  that,  for  further  carrying  the  said  arrangement  against 
into  effect,  and  in  consideration  of  the  premises,  it  is  legacy. 
HEREBY  agreed  that  they  the  said  A.  and  B.,  their  exe-  witnesBcth. 
caters,  administrators,  and  assigns,  shall  stand  possessed  Declaration  of 

of  the  said  sum  of  £ Two-and-three-quarters  per  •felted?"' 

Cent.  Consolidated  Stock  (hereinafter  referred  to  as  the 
said  Stock)  and  the  dividends  thereof,  upon  trust  and  to  —upon  trust 
the  intent  that  the  said  Stock  and  the  dividends  thereof  J^m^^  Sid 
may  constitute  a  fund  to  keep  indemnified  the  said  B.,  againstannuity 
his  heirs  and  assigns,  and  the  X.  estate  against  the  said  * 

annuity  of  £ by  the  said  will  bequeathed  to  the 

said  N.  and  his  assigns  for  his  life  and  the  succession  and 
other  duties  on  the  determination  thereof,  and  against 

the  said  legacy  of  £ by  the  same  will  bequeathed  to 

the  children  of  the  said  N.  living  at  his  death,  and  all 

interest  upon  or  in  respect  of  such  legacy  and  the  legacy 

duty  thereon,  and  against  all  actions,  expenses,  claims, 

and  demands  by  reason  of  the  non-payment  of  the  said 

annuity,  legacy,  and  duties  or  any  of  them,  or  any  part 

thereof  respectively  ;  And  upon  trust  that,  when  and  so  —and,  when 

often  as  it  shall  be  necessary  to  apply  the  said  stock,  S^p^ii^for 

or  the  proceeds  or  dividends  thereof,  for  the  purpose  of  the  purpose ; 

indemnifying  the  said  B.,  his  heirs  or  assigns,  or  the  X. 

estate  against  the  said  annuity,  legacy,  and  duties,  or 

any  of  them,  or  the  said  actions,  expenses,  claims,  and 

demands  as  aforesaid,  the  said  A.  and  B.,  or  the  survivor 

of  them,   or  the  executors  or  administrators  of   such 

survivor,  shall  apply  the  same  accordingly,  and  do  all 

necessary  and  proper  acts  for  that  purpose  ;  And  subject  —and  snhject 

and  without  prejudice  to  the  trusts  hereinbefore  declared,  ^jJe^'uS** 

and  until  the  same  shall  be  required  for  the  purposes  of  income  shall 

the  indemnity  intended  to  be  hereby  given,  shall  pay  to  vendor; 

the  said  A.,  his  executors,  administrators,  or  assigns,  the 

dividends  of  the  said  Stock  for  his  and  their  own  use ; 

And  when  and  so  soon  as  the  said  annuity  of  £ —and  when 

•^  annuity  shall 
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PutCBDENT 
CLV. 


AGAINST 

ANNl'ITY  AND 

LEGACY. 

have  deter- 
mined, and 
legacy  been 
paid,  the  trust 
tund  to  be 
held  in  tniBt 
for  vendor. 


Covenant  by 
vendor  to  keep 
purchajBer 
indemnified 
against  annuity 
and  legacy  (a). 


Power  to 
each  party  to 
appoint  a 
new  trustee. 


shall  have  determined,  and  all  arrears  thereof,  and  the 
succession  and  other  duties  on  the  determination  thereof 

shall  have  been  paid,  and  the  said  legacy  of  £ shall 

have  been  paid  to  the  children  of  the  said  N.  living  at 
his  death,  and  all  interest  in  respect  of  such  legacy,  and 
the  legacy  duty  thereon,  shall  also  have  been  paid,  then, 
if  there  shall  be  any  part  of  the  said  stock,  or  of  the 
dividends  thereof,  then  remaining  unapplied  or  undisposed 
of  for  the  purposes  aforesaid,  shall  hold  the  same  ik 
THusT  for  the  said  A.,  or  his  executors  or  administrators, 
as  part  of  his  personal  estate.  And  the  said  A.  doth 
hereby  covenant  with  the  said  B.  that  he  the  said  A., 
his  heirs,  executors,  or  administrators  will  at  all  tim^ 
keep  indemnified  the  said  B.,  his  heirs  and  assigns,  and 

the  X.  estate  against  the  said  annuity  of  £ ,  and 

the  succession  and  other  duties  on  the  determinatiozi 

thereof,  and  against  the  said  legacy  of  £ ,  and  all 

interest  upon  or  in  respect  of  such  legacy  and  the  legacy 
duty  thereon,  and  against  all  actions,  expenses,  claims 
and  demands  by  reason  of  the  non-payment  of  the  said 
annuity,  legacy,  and  duties,  or  any  of  them  or  any  part 
thereof  respectively.  Provided  always,  and  it  is  hereby 
declared,  that  the  power  of  appointing  a  new  trustee  or 
new  trustees  of  these  presents  in  the  place  of  the  said 
A.,  or  of  any  trustee  appointed  in  his  place,  shall  be 
exerciseable  by  the  said  A.  or  his  acting  executors  or 
executor,  administrators  or  administrator,  and  the 
power  of  appointing  a  new  trustee  or  new  trustees  of 
these  presents  in  the  place  of  the  said  B.,  or  of  any 
trustee  appointed  in  his  place,  shall  be  exerciseable  by 
the  said  B.,  his  heirs  or  assigns,  owners  for  the  time 
being  of  the  mansion  house  of  X.     In  witness,  «tc. 

(a)  It  is  sometimes  convenient  to  introduce  this  covenant  befow 
the  trusts,  which  may  then  be  to  some  extent  declared  by  lefeienoe 
to  the  covenant. 
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BisrlaimersCa)* 


CLVI. 

DisciiAiMEB  of  Trusteeship  by  one  Trvstee,  Pkbcedbnt 

CLVI. 

To  ALL  TO  WHOM  THESE   PRESENTS  SHALL       ^~j, 
COME,  A.,  of,  &c*,  sends  greeting.     Whereas  B.,  late  of      t^^'steb. 

— ,  deceased,  duly  executed  his  last  will  dated ,  Recital  of  will 

and  thereby  purported  to  devise  and  bequeath  real  and  tnisTee/"^ 

personal  estate  to  the  said  A.,  jointly  with  other  persons, 

upon  certain   trusts  by  the  said  will  declared ;    And  Of  testator*^ 

WHBBEAS  the  said  B.  died  on  the  day  of  — :-,  ^^^  ' 

without  having  revoked  or  altered  his  said  will;  And  That  trustee 
WHEBEAS  the  said  A.  has  not  accepted,  or  consented  to  a^gptwl  the 
accept,  any  of  the  devises  or  bequests  purported  to  be  trusts. 
made  to  him  as  aforesaid,  and  has  in  no  manner  inter- 
fered or  intermeddled  with  the  real  or  personal  estate  of 
the  said  B.     Now  these  presents  witness,  that  he  the  Witnesseth. 
said  A.  has  disclaimed,  and  doth  hereby  disclaim,  all  Disclaimer, 
the  real  and  personal    estate  and  effects  devised  or 
bequeathed  by  the  said  will,  and  all  devises,  bequests, 
legacies,  and  benefits  made  or  given  to  him  by  the  said 

(a)  As  to  disclaimers,  see  Davidson's  Prec.  Conv.,  3rd  ed.,  vol.  v., 
piit  ii^  p.  661,  n.  (a)  ;  and  the  later  cases  of  Bence  v.  Gilpin^  L.  H.  3 
Ex.  76 ;  Peacock  v.  Eastland,  L.  R.  10  Eq.  17  ;  Wyman  v.  Uarter, 
L  R.  12  Bq.  309  ;  and  M'Kenna  v.  Eager,  It.  R.  9  C.  L.  79;  Be 
Mum,  6  Ch.  D.  531  ;  In  re  BirchaU,  40  Ch.  D.  436  ;  and  see  also 
•«t  52  of  the  Conv.  Act,  1881  (App.  IV.,  infra),  and  sect.  6  of 
^  Conv.  Act,  1882  (App.  V.,  infra).  A  partial  disclaimer  by  one 
of  leveial  trastees  is  of  course  ineffectual  {He  Lord  and  FtdUrton*s 
t^«frBd,[1896]lCh.228). 
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will,  AND  the  office  of  trustee  of  the  said  will,  ahd 
all  powers,  rights,  and  privil^es  under  the  same.  Ix 
WITNESS,  &c. 


Bedtalof 

effect  of  vill 
and  codicil. 


CLVII. 

Disclaimer   of    Tnigteenhip,   Executorship,    and 
Gtiarduinship  hit  two. 

To  ALL  TO  WHOM  THESE   PRESENTS    SHALL 
COME,  A.,  of,  &e.,  and  B.,  of,  &c.,   send   greeting. 

Whbrbas  X.,  late  of ,  deceased,  by  the  effect  o!  his 

will,  dated  ,  and  a  codicil  thereto,  dated   , 

appointed  hie  son-in-law,  the  said  A.,  the  said  B.,  and 
his  the  said  testator's  son,  C,  trustees  and  exeeators  of 
his  said  will  and  codicil,  and  guardians  (together  with  his 
the  said  testator's  wife) ,  of  his  infant  children,  and  devised 
and  bequeathed  his  real  and  personal  estate  not  thereby 
specifically  disposed  of  to  the  said  A.,  B.,  and  C,  upon 
trusts  thereby  declared  concerning  the  same ;  Ass 
That  diacUim-  WHEREAS  the  said  will  and  codicil  have  not  yet  been 
imo'n'ntTntcr-  pi^o^^*''  ^'^'^  neither  the  said  A.  nor  the  said  B.  has  in 
nieddioii  with  anywise  administered,  or  intermeddled  with,  the  real  or 
°  "'" "' '  personal  estate  of  the  said  testator,  or  acted  or  interfered 
in  the  execation  of  the  said  will  and  codicil,  or  of  the 
trusts  or  powers  thereof,  or  as  guardians  of  any  of  the 
chiMren  of  the  said  testator,  and  the  said  A.  and  B.  have 
declined  to  administer  to  the  estate  of  the  said  testator, 
or  to  act  in  the  execution  of  the  trusts  or  powers  of  the 
said  will  and  codicil,  or  as  guardians  of  the  said  children. 
Now  TUESB  PRESENTS  wFiNEss,  that  they  the  said  A.  and  B. 
have  disclaimed,  and  do  and  each  of  them  doth  hereby 
disclaim,  all  the  real  and  personal  estate,  whatsoever 
and  wheresoever,  by  the  said  will  and  codicil  devised  or 
bfqiienthed  to  them,  whether  jointly  with  the  said  C.  or 
otherwise,  in  trust  as  aforesaid ;  And  all  trusts,  powers. 
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and  authorities,  by  the  said  will  and  codicil  or  either 
of  tJiexii  expressed  to  be  reposed  or  vested  in  the  said 
A.  and  B.,  or  either  of  them,  whether  jointly  with  the 
said  C.  or  otherwise:  And  the  offices  of  trustees  and 
executors  of  the  said  will  and  codicil,  and  guardians  of 
the  infant  children  of  the  said  X.  Provided  always,  and 
the  said  A.  doth  hereby  declare  that  nothing  hereinbefore 
contained  shall  operate  as  a  disclaimer  on  his  part  of  any 
legacy,  estate  or  interest  by  the  said  will  bequeathed  or 
given  to  him,  or  to  which  he  may  or  might  or  could  have 
become  entitled  thereunder  for  his  own  benefit.  In 
wm^ESSy  &c.(a). 

(<»)  The  trustees  should  regularly  renounce  probate  of  the  will  in 
the  form  T«qiiired  by  the  Probate  Division.  As  to  the  effect  of  such 
^  lex&ixnciAtion  not  associated  with  a  formal  disclaimer  of  the  trusts, 
He  Oordofi,  6  Ch.  D.  531. 


Prbcbdbnt 
CLVII. 


BY  TWO 

TRUSTBB8, 

BXXCUT0R8, 

AND 
0UABDIAN8. 

Disclaimer  not 
to  affect  bene- 
ticial  interests 
of  one. 
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APPOINTMENTS   OF   TBUSTEES. 


^]i{iotntment2  0!  ISntst^ts  (ct). 


Precedent 
CLVIIT. 


OF  SETTLE- 
MENT BY 
INDOKSEMENT. 

Parties. 


llecital  of 
death  of  one 
tmstee,  and 
of  another 
desiring  to  be 
discharged; 

— of  conyer- 
sion  of  consols 
and  intention 
to  transler. 


CLMn. 

Appointment  />?/  Indorsement  on  the  Settlement,  of  Xbw| 
Trustees  of  a  Marriage  Settlement  (fc). 

This  INDENTUEE,  made,  &c.,  BETWEEN  the  within*] 
named  A.  B.  and  C.  B.,  his  wife  (formerly  the  within^ 
named  C.  D.,  spinster)  [hvshand  and  wife,  donees  of  th 
p(ncer\^  of  the  first  part,  the  within-named  G.  H.  \retiTini 
trustee^  of  the  second  part,  and  I.  E.,  of,  &c.,  and  L.  M.^ 
of,  &c.  [we?r  U-^istees],  of  the  third  part.  Whereas  th< 
within-named  E.  F.  is  dead,  and  the  said  G.  H.  desii 
to  be  discharged  from  the  trusts  of  the  within- writtei 
indenture.  And  whereas  the  within-mentioned  sum 
{S,—-. —  .£3  per  Cent.  Consolidated  Bank  Annuities 


Witnesseth, 


converted  in  the  year  1888  into  the  sum   of]  £- 
Two-and-three-quarters  per    Cent.  Consolidated    Stocl 
[and  such  last-mentioned  sum]  is  intended  to  be  fortl 
with  transferred  into  the  names  of  the  said  I.  E.  an^ 

L.  M.      Now  THIS  INDENTURE  WITNESSETH,  that   theV,  th| 

(a)  The  appointmentB  of  trostees,  in  this  and  the  five  follovii 
Precedents,  are  supposed  to  be  made  under  instrameiits  containb 
trustee  clauses  framed  (as  in  this  collection)  with  reference  to 
statutory  power  of  appointing  new  trustees  given  by  the  Trustee  Ac 
1893  (App.  XV.,  infra),  a.  10.  Appointments  of  trustees  ni 
instruments  containing  the  full  power  to  appoint  trustees  form^j 
given  (see  notes  at  pp.  432,  433,  and  548,  supra),  would  pi 
to  be  made  in  exercise  of  8uch  power,  but  would  not  oth( 
differ  materially  from  the  form  of  these  Prececlents. 

(6)  Tlie  settlement  here  '^refeiTed  to  is  Precedent  CXIIL,  9i 
p.  426. 
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said  A.  B.  and  G.  B.,  in  exercise  of  the  power  in  this     ruBcsDENT 

CI  VIII 

behalf  vested  in  them  as  the  persons  nominated  for  the         l! > ' 

purpose  by  the  within-written  indenture,  and  of  every  or     o^'  settle- 

MENT  BY 

any  other  power  enabling  them  (a),  do  hereby  appoint  indoesbmbnt. 
the  said  I.  K.  and  L.  M.  respectively  to  be  trustees  of  the  Appointment 
within- written  indenture  in  the  place  of  the  said  E.  P.  ?|  ^f^ 

.  1         trustees. 

and  G.  H.  respectively.    And  it  is  hereby  declared,  that  Declaration 
the  said  I.  K.  and  L.  M.,  their  executors,  administrators,  °^*™*^*  W* 

and  assigns,  shall  hold  the  said  sum  of  H Two-and- 

three-quarters  per  Cent.  Consolidated  Stock  when  the 
same  shall  have  been  transferred  into  their  names, 
UPON  THE  TRUSTS,  and  subject  to  the  powers  applicable 
thereto,  by  virtue  of  the  within- written  indenture  (c).     In 

WITNESS,  &c. 

(a)  It  is  conceived  that,  whether  the  instrument  of  which  a  trustee 
ii  appointed  was  or  was  not  executed  before  tlie  passing  of  the 
Trubtee  Act,  1893,  the  appointment  should,  unless  such  instrument 
contained  the  full  power  to  appoint  tiiistees  formerly  usual,  be 
framed  as  in  this  Precedent,  so  as  to  take  effect  under  the  power 
given  by  that  Act.  But  the  general  words  referring  to  other  powers 
(if  any)  should  not  be  omitted  where  the  instrument  was  executed 
before  the  passing  of  the  Act.  See  the  notes  to  sect.  10  of  the  Act 
(App.  XV^.,  infra), 

(6)  A  declaration  of  this  kind,  though  not  necessary,  is  desirable, 
rejjard  being  had  to  the  Trustee  Act,  1888,  App.  XIV.,  infra,  s.  8, 
^  also  eonvenient,  as  evidencing  the  intention  to  effectuate  the 
tppointment  by  transfer  of  the  trust  estate,  and  at  the  same  time 
preferring  a  record  of  the  paiticulars  of  which  the  estate  consisted  at 
the  time  of  the  appointment.  But  it  is  believed  that,  at  the  Inland 
Bevenue  Office,  a  deed  containing  such  a  declaration  is  required,  upon 
the  authority  (which  is  perhaps  insufHcient)  of  Hadgett  v.  Comms.  of 
Inland  Revrniief  3  Ex.  D.  46,  to  be  stamped  with  an  extra  108.  As 
to  itB  operation  in  creating  a  specialty  debt,  see  Elph.  Interp.  Deeds, 

p.4ii. 

(c)  It  will,  of  cooise,  be  understood,  that  if  there  have  been  any 
dealings  with  the  trust  property  since  the  date  of  the  settlement,  they 
should  be  stated  in  detail  or  generally,  so  as  to  show  the  funds  actually 
object  to  the  settlement    See  the  next  Precedent 
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CLIX. 

Precedent     APPOINTMENT  by  Indorsement  an  a  Person alty  Settlb- 

*  MENT  (a),  of  a  New  Trustee  in  the  j>lace  of  a  deceaui 

OF  ONE  Trustee^  wheir   their  have   been  Changes  of  Invest- 

TRUSTEE  OF 

BSTTLEMByT      MENT. 

BY        

IKDOR8EMBWT.   XhIS  INDENTURE,  made,  dc,  between  the  within- 
Pnrties.  named  A.  B.  and  C.  B.,  his  wife,  formerly  the  within- 

named   C.  D.,  spinster   [appointoi's]^   of  the  first  i>art, 
L.  M.,  of,  &c.  [new  tnistee],  of  the  second  part,  and  the 
within-named  E.  F.  and  G.  H.  [surviring  trustees],  and 
Recital  of         the  said  L.  M.,  of  the  third  part.     Whereas  shortly  after 
mamage.         ^^^  execution  of  the  within-written  indenture,  a  marriage 
Of  sale  of  Bank  was  solemnised  between  the  said  A.  B.  and  C.  B.    And 

re-fiiv^teient    WHEREAS  the  wi thin-men tioned  sum  of  M Two-and- 

of  moDies.        three-quarters  per  Cent.  Consolidated  Stock,  was  on  the 

day  of sold  by  the  said  E.  F.  and  G.  H.,  and 

the  within-named  I.  K.,  with  the  consent  of  the  said 

A.  B.  and  C.  B.,  and  M ,  the  net  monies  arising  from 

such  sale,  were  on  the  same  day  invested  in  the  purchase 

of  £ India  £3  per  Cent.  Stock,  in  the  names  of  the 

Ofsaieof  rail-  said  E.  F.,  G.  H.,  and  I.  K.     And  whereas  the  within- 
re^fnv^tmenf    mentioned  sums  of  £ £—  per   Cent.  Preference 

of  monies. 

(a)  The  settlement  here  referred  to  is  Precedent  CXIV.,  wtpn, 
p.  433.  If  the  appointment  were  made  by  an  independent  deed, 
the  parties  would  be  described  in  the  usual  way,  and  the  settlemeat 
would  be  recited,  from  the  declaration  of  trust  of  the  stocks  (which 
would  be  referred  to  as  having  1)een  transferred  into  the  names  of 
the  trustees),  down  to  the  end  of  the  power  to  vary  investment^ 
adding  that  by  the  settlement  (which  would  l)c  referred  to  as 
"  the  indenture  now  in  recital "),  trusts  were  declared  of  the 
stocks  and  the  investments  representing  the  same  and  the  income 
thereof,  and  setting  out  the  covenant  to  settle  after-acquired 
property,  and  the  power  to  appoint  new  trustees  so  far  as  material 
The  deed  would  then  continue  as  in  the  text,  except  that  the  woid 

"  said  "  would  be  substituted  for  "  within-mentioned,"  and  the 
words  "hereinbefore  recited"  for  " within- written." 
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Stock  of  the  Railway  Company,  and  £ £ —     Pkecbdbnt 

per  Cent.  Debenture  Stock  of  the Railway  Company,         _L1 ' 

were  on  the day  of sold  by  the  said  E.  F.,       of  one 

6.  H.,  and  I.  K.,  with  the  consent  of  the  said  A.  B.  and    settlement 

C.  B.,  and  the  sum  of  £ ,  part  of  the  net  monies 

produced  thereby,  was  on  the day  of invested 

by  the  said  E.  F.,  G.  H.,  and  I.  E.,  in  the  purchase  in 

their  own  names  of  £ Stock  of  the  Bank  of  England, 

and  £ ,  the  residue  of  the  said  net  monies,  was  on  the 

day  of invested  by  the  said  E.  F.,  G.  H.,  and 

L  K.,  upon  a  mortgage  of  hereditaments  belonging  to , 


BY 
INDORSEMENT. 


[mortgagor's  name\y  situate  in  the  county  of ,  made  by 

an  indenture  dated,  &c.,  and  expressed  to  be  made  between 

[porit€«],  and  bearing  interest  at  the  rate  of  £ per 

cent,  per  annum.    And  w^hereab  A.  D.,  the  late  father  of  death  of 
of  the  said  C.  B.,  having  died  intestate,  his  residuary  ancTthn^tVort 
personal  estate  became  divisible  between  his  widow  and  "^  i^**  ^esi- 
his  three  children  as  his  next  of  kin,  and  the  two  equal  estate  became 
ninth  shares  thereof  devolving  on  the  said  C.  B.  became  ^^^^^0^11^0?^ 
subject  to  the  covenant  in  the  within-written  indenture  settlement  of 
contained    for    the    settlement    of    her    after-acquired  propert^.^^ 
property.     And  whereas  there  have  been  received  in  of  receipt  and 
respect  of  such  distributive  shares  of  the  said  C.  B.,  the  ^"rt^STthe  ^* 

following  sums,  namely,  on  the day  of ,  the  residuary  per- 

sum  of  £ ,  which  was  invested  in  the  purchase  in  the  theVi^^'s*^  ° 

names  of  the  said  E.  F.,  G.  H.,  and  I.  K.,  of  £ Two-  ^^ti^er. 

and-three-quarters  per  Cent.  Consolidated  Stock,  and  on 

the day  of ,  the  sum  of  £ ,  which  was 

invested  in  the  purchase  in  their  names  of  a  further  sum 

of  £ like  Stock  (making  altogether  the  sum  of  £ 

like  Stock),  and  no  further  sum  has  yet  been  received  in 

respect  of  such  distributive  shares  ;  And  whereas  the  of  death  of 

said  I.  K.  died  in  the  month  of last ;  And  whereas  "°^  '"?'*^- 

the  said  A.  B.  and  C.  B.  desire  to  appoint  the  said  L.  M.  appoint  neM- 
to  be  a  trustee  of  the  within-written  indenture  in  the  *"«t®®- 
place  of  the  said  I.  K.    And  whereas,  in  contemplation 
of  the  appointment  intended  to  be  hereby  made,  the  said 
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i^MCBDBNT  several  sums  of  £ India  JE3  per  Cent.  Stock,  £ 

'  Bank  of    England   Stock,   and  £ Two-and-three- 

opoNK  quarters  per  Cent.  Consolidated    Stock  (a),  have  been 

TKUSTEE  OF  ^  ^  .  ^    '' 

8BTTLEMBNT  latelj  transfcrrcd  into  the  names  of  the  said  E.  F.,  6.  H., 

ixDORSBMEN^T.  ^^^   ^*  ^^'     ^^^   WHEREAS    [rectte   the   transfer  of  the 

^.  mortgage   debt  by  an   indenture  of  even  date   tciHiy  hd 

funds  have  executed  before   this   deed{b)].       Now    this    indentube 

wUn"coD.  WITNESSETH,  that   they,  the  said  A.  B.  and   C.  B.,  in 

tempiatioa  of  exercise  of  the  power  in  this  behalf  vested  in  them  as  the 

nientf    "  pcrsons  nominated  for  the  purpose  by  the  within- written 

Of  transfer  of  indenture  (c),  and  of  every  or  any  other  power  enabling 

ajnortgage.  them,  do  hereby  appoint  the  said  L.  M.  to  be  a  trustee 

A    ointment  ^^  *^®  within-written  indenture  in  the  place  of  the  said 

of  new  trustee.  I.  K.      AnD   IT   IS   HEREBY   DECLARED,  that  the  Said  E.  F., 

Declaration  of  Q,  H.,  and  L.  M.,  their  executors  and  administrators, 

tinning  and  shall  hold  the  said  sums  of  £ India  £3  per  Cent. 

new  tmstees.  g^o^k^  ^ g^o^k  of  the  Bank  of  England,  and  £- 


Two-and-three-quarters  per  Cent.  Consolidated  Stock, 
hereinbefore  mentioned  to  have  been  transferred  to  them, 

and  the  said  mortgage  debt  of  £ ,  and  the  securities 

for  the  same  hereinbefore  mentioned  to  have  been 
assigned  to  them,  upon  the  trusts  and  subject  to  the 
powers  applicable  thereto  respectively,  by  virtue  of  the 
within-written  indenture  (d).     In  witness,  &c. 

(a)  The  aggregate  sum  purchased  with  the  monies  received  on 
account  of  the  distributive  shares  of  the  intestate's  estate. 

(b)  An  example  of  such  a  transfer  as  that  here  referred  to  is  given 
in  Precedent  CLXIV.,  p.  626,  infra. 

(c)  See  n.  (a),  p.  613,  sujyra, 

(d)  See  note  (6)  on  p.  613,  »upra.  The  proper  coarse  is  to 
transfer  the  funds  and  securities  after  the  appointment  is  made ; 
but  they  are  sometimes  transferred  previously,  as  this  Precedent 
contemplates. 
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OP  WILL 

Parties. 


CLX, 

Appointment  of  a  New  Trustee  of  a  Will  of  real  and     Pebcedent 

CLY 

Personal  Estate  {a),  L* 

This  indenture,  made,  &c.,  BETWEEN  E.  F.,  of, 
&c.,  G.  H.,  of,  ifcc.  (i;)  [surviving  trustees,^  of  the  one 
part,  and  L.  M.,  of,  i^c.  [^iiew  trustee^^  of  the  other  part. 

Whebeas  a.  B.,  late  of ,  &c.,  duly  made  and  executed  Recital  of 

his  will  dated  the day  of ,  and  thereby  appointed 

the  said  E.  F.,  and  G.  H.  and  I.  K.,  executors  and  trustees 

thereof,  and  after  giving  divers  specific  legacies  and  a 

pecaniary  legacy,  devised  and  bequeathed  all  his  real  and 

personal  estate  (except  what  he  thereby  otherwise  disposed 

of)  unto  the  trustees  thereinbefore  named,  their  heirs, 

executors,  administrators  and  assigns  respectively,  upon 

trusts  and  with  powers  thereby  declared  of  the  same 

respectively  (c) :  and  the  said  testator  thereby  declared, 

that  [I'ecite  the  clause  nominating,  persons  to  appoint  new 

trustees  UteraUij].     And  whereas  the  said  A.  B.   died  —of  testator's 

without  having  revoked  or  altered  his  said  will,  and  the  probate  of 

same  was  proved  by  the  said  E.  F.,  G.  H.,  and  I.  K.,  in  his  wUl; 

the Kegistry,  on  the day  of ,  18 — .     And  —oi  the  death 

whereas  C.  B.,  the  wife  of  the  said  A.  B.,  in  his  said  will  ami  a  tmstee. 

named,  died  on  the day  of ,  and  the  said  I.  K. 

died  in  the  month  of last.     Now  this  indenture  Witnesseth. 

wttnesseth,  that  they  the   said  E.  F.  and   G.  H.,  in 

(a)  The  will  here  referred  to  is  Precedent  CXXXVIlI.,p.  537, xupra. 
The  Precedent  will  Beldom  be  found  suitable  to  any  case  except  that 
of  an  appointment  made  very  shortly  after  the  testator's  death. 
When  there  have  been  dealings  with  the  estates,  the  next  Precedent 
should  be  used. 

[h)  The  testator's  wife,  to  whom  the  power  of  appointment  was 
given  daring  her  widowhood,  is  in  this  Precedent  supposed  to  have 
died,  M}  that  the  power  of  appointment  is  in  the  surviving  trustees. 

(0  If  the  testator  died  before  31st  December,  I  SSI,  and  the  will 
contained  a  devise  of  estates  vested  in  him  by  way  of  mortgage,  such 
devise  should  be  i-ecited.     But  see  note  (a),  svpra. 
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Precedent 
CLX. 


OF  WILL. 

AppointmeDt 
of  new  trustee. 

Witnesseth, 
secondly. 

Conveyance. 


Habendum. 


Witnesseth, 
thirdly. 

Assignment  of 
personalty. 


Witnesseth, 
fourthly. 


exercise  of  the  power  for  this  purpose  vested  in  them  as 
the  surviving  trustees  of  the  hereinbefore  recited  will  (a), 
and  of  every  or  any  other  power  enabling  them,  do 
hereby  appoint  the  said  L.  M.  to  be  a  trustee  of  the  said 
will  of  the  said  A.  B.,  in  the  place  of  the  said  I.  K.    Akd 

THIS   INDENTURE    ALSO   WITNESSETH,  that,  in    pUTSUaUCe  o! 

the  appointment  hereinbefore  made(&),  they  the  said 
E.  F.  and  G.  H.  as  trustees  do  hereby  grant  unto  the 
said  L.  M.  and  his  heirs  (c),  all  the  said  real  estate  by 
the  said  will  devised  as  aforesaid,  and  now  vested  in  the 
said  E.  F.  and  G.  H.,  to  hold  the  premises  unto  the 
said  L.  M.  and  his  heirs,  to  the  use  of  the  said  £.  F., 
G.  H.,  and  L.  M.,  their  heirs  and  assigns,  upon  the  trusts 
and  with  the  powers,  applicable  thereto  bj'  virtue  of  the 
said  will.  And  this  indenture  also  witnesseth,  that, 
in  further  pursuance  of  the  aforesaid  appointment,  they 
the  said  E.  F.  and  G.  H.,  as  trustees,  do  hereby  assign 
unto  the  said  E.  F.,  G.  H.,  and  L.  M.,  their  executors, 
administrators,  and  assigns,  all  the  personal  estate  of 
the  said  A.  B.,  by  the  said  will  bequeathed  as  aforesaid 
and  now  vested  in  the  said  E.  F.  and  G.  H.  to  hold  the 
last-mentioned  premises  unto  the  said  E.  F.,  G.  H.,  and 
L.  M.,  their  executors,  administrators,  and  assigns,  upon 
the  trusts,  and  with  the  powers,  applicable  thereto,  by 
virtue  of   the   said  will(rf).     And  this  indenture  also 

(a)  See  n.  (a),  p.  613,  supxi. 

(/>)  See  8ub-8.  (2)  (d)  of  p.  10  of  the  Trustee  Act,  1893  (App.  XV., 
infra), 

(c)  The  conveyance  might  now  be  made  directly  to  all  the 
trustees  (fcc  sect.  50  of  the  Conv.  Act,  1881  (App.  IV.,  ittfra) ),  but 
the  grant  in  the  text  i^^  effectual  for  the  purpose,  and  consistent  with 
usage.  If  the  land  is  registered  in  the  names  of  the  old  trustees,  the 
appointment  should  be  accompanied  by  a  transfer  in  the  pT«scnl)ed 
form  to  the  new  trustees,  or  (as  the  case  may  require)  an  order  under 
Rule  101  ;  and  any  existing  restrictions  or  inhibitions  should  be 
renewed.  Where  the  trustees  are  not  registered,  the  proper  alterations 
should  be  made  in  the  register  with  respect  to  any  caution,  restnction, 
or  inhibition  entered  in  favour  of  the  tirustees.     See  pp.  94,  96,  mpro. 

(d)  It  will  be  noticed  that  the  trust  estate  ii<  vested  in  the  con- 
tinuing and  new  trustees  by  conveyance  and  assignment,  and  not  by 
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wiTNKSSBTH,  that,  in  further  pursuance  of  the  aforesaid     rnECBDENT 
appointment,  they  the  said  E.  F.  and  G.  H.,  as  personal         _!!' 
representatives  of  the  said  A.  B.,  do  hereby  grant  unto      of  will. 
the  said  L.  M.,  and  his  heirs,  all  the  freehold  heredita-  Oonveyame 
ments  which  were  vested  in  the  said  testator  at  his  death  ^tates.^"^'*! 
apon  mortgage,  and  are  now  vested  in  the  said  E.  F.  and 
6.  H.,  TO  HOLD  the  last-mentioned  premises  unto  the  Habendum  to 
saidL.  M.  and  his  heirs,  to  the  use  of  the  said  E.  F.,  tiimingand 
G.  H.,  and  L.  M.,   their  heirs  and  assigns,   subject  new  trustees. 
to  the  equity  of    redemption    now   subsisting  therein 
respectively  (a).    In  witness,  &c. 


CLXI. 
Afpointmbnt  of  a  New  Trustee  of  a  Will  of  Beal  and    riiECEDENT 

•  CLXI 

Pbbsonal  Estate  in  the  place  of  a  Trustee  wlio  desires         ' 

to  be  discharqed.    Declaration  for  Vesting  the  Trust  of  will  with 

-,  •  DECLAllATlOX 

JLSTATB.  vesting  the 

TllUST  ESTATE. 


TfflS  INDENTURE,  made,  «&c.,  between  C.  B.,  of,  &c.  ^^^^ 
(widow  of  A.  B.,  late  of,  &c.,  deceased)  \appointoi']  of  the 
first  part,  D.  E.,  of,  &c.  \tni4itee  desiring  to  he  discharged], 
of  the  second  part,  G.  H.,  of,  &c.  [new  trustee'],  of  the 
third  part,   and    the    said   6.  H.  and   I.  E.,  of,   &c. 

means  of  a  declaration  under  sect.  12  of  tlie  Trustee  Act,  1893.  A 
Precedent  of  an  appointment  etfectuated  by  means  of  such  a  declara- 
tion will  be  found  on  the  next  page.  If  that  form  (which  is  preferable 
when  the  land  is  registered)  were  applied  to  the  present  Precedent, 
it  should  be  framed  so  as  to  exclude  the  testator's  mortgage  estates, 
■ad  other  property  (if  any)  within  sub-s.  (3). 

(a)  As  to  copyholds,  see  supra,  p.  545,  n.  {d).  If  the  testator  died 
after  Slst  December,  1881,  and  the  will  contained  a  devise  of  copyholds 
legally  vested  in  him  as  mortgagee,  the  devise  should  be  recited,  and 
the  devisees  should  covenant  to  surrender  them.  See  as  to  transfer 
of  mortgages  held  by  the  testator  on  an  appointment  of  new  trustees 
of  a  will,  Davidson's  Prec.  Conv.,  3rd  ed.,  vol.  iv.,  p.  650,  n.  (d).  As 
pomted  out  in  the  latter  note,  such  a  transfer  of  mortgages  to  the 
oew  trustees  is  generally  not  desirable,  unless  the  mortgages  have 
been  appropriated  as  part  of  the  trust  estate. 
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Preceuext 
CLXI. 


OF   WILL  WITH 

DECLAllATION 

TKSTING  THE 

TRUST  ESTATE. 

Kecitttl  of  wUl. 


Of  death  of 
testator  and 
proof  of  his 
will. 

Of  one  tnis- 
tee's  desire  to 
be  discharged, 
and  of  desire 
to  appoint 
another  in 
his  place. 

Of  particulars 
of  trust  instate. 


Witnesseth. 


[continuing  trustee],  of  the  fourth  part.  Whereas  the  said 
A.  B.  duly  made  his  mil,  dated,  &c.,  and  thereby  gave 
all  his  real  and  personal  estate  unto  and  to  the  use  of  the 
said  D.  E.  and  I.  K.,  their  heirs,  executors,  administrators 
and  assigns,  upon  trusts  and  with  and  subject  to  powers 
and  provisions,  by  and  in  the  said  will  declared  and  con- 
tained concerning  the  same  respectively,  and  the  said 
testator  thereby  declared  that  the  power  of  appointing  a 
new  trustee  or  new  trustees  thereof  should  be  exerciseable 
by  the  said  C.  B.  during  her  life.    And  whereas  the  said 

testator  died  on  the day  of ,  1882,  and  his  said 

will  was  proved  on  the day  of  ,  18 — ,  in  the 

Registry.     And  whereas  the  said  D.  E.  is  desirous 


Appointment 
of  new  trustee. 

Witnesseth 
also. 

Declaration  hy 
appointor  to 


of  being  discharged  from  the  trusts  of  the  said  will,  and 
the  said  G.  B.  is  desirous  of  appointing  the  said  G.  H.  to 
be  a  trustee  thereof  in  the  place  of  the  said  D.  E.  And 
WHEREAS  the  property  subject  to  the  trusts  of  the  said 
will  now  consists  of  the  freehold  and  leasehold  heredita- 
ments described  or  referred  to  in  the  first  schedule 
hereto,  the  furniture,  chattels,  and  effects  described  or 
referred  to  in  the  second  schedule  hereto,  and  the  mort- 
gage debts,  stocks,  shares  and  securities,  specified  in  the 
third  schedule  hereto  {a),  and  intended  to  be  transferred 
unto  the  said  G.  H.  and  I.  K.,  immediately  after  the 
execution  of  these  presents.  Now  this  indenture  wn- 
NESSETH  that  the  said  G.  B.,  in  exercise  of  the  power  in 
this  behalf  vested  in  her  as  the  person  nominated  for  the 
purpose  by  the  hereinbefore  recited  will,  and  of  every  or 
any  other  power  enabling  her,  doth  hereby  appoint  the 
said  G.  H.  to  be  a  trustee  of  the  same  will  in  the  place 
of  the  said  D.  E.  And  this  indenture  also  witnesseth 
that  in  pursuance  of  the  appointment  hereinbefore  made, 
the  said  G.  B.  doth  hereby  declare  that  all  and  singulab 

(a)  Of  coui'se  the  property  might  be  either  particularly  or  generaUy 
described  without  reference  to  schedules.  But  it  is  desirable  th&t 
funds  intended  to  be  transferred  should  be  specified  either  in  a  schedule 
or  in  the  IkmIv  of  tlie  deed. 
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the  freehold  and  leasehold  hereditaments  described  or     Precepext 

CI  XI 

referred  to  in  the  first  schedule  hereto,  And  also,  all         _!l_ 
AND  SINGULAR,  the  fumiturc,  chattels,  and  effects  described  ^^  ^^^^  ^^'"^ 
or  referred  to  in  the  second  schedule  hereto,  And  all    vesting  the 
0TH£B  the  hereditaments  and  real  and  personal  estate  (if  '^^^  estate. 
any)  now  vested  in  the  said  D.  E.  and  I.  K.  upon  the  veet  trust 
trusts  of  the  said  will  or  otherwise  subject  thereto,  and  tinuing  and  " 
not  comprised  in  the  third  schedule  hereto,  and  the  right  "®^  trustws. 
to  recover  and  receive  every  or  any  debt  or  thing  in 
action  subject  to  the  trusts  of  the  said  will  and  not  com- 
prised in  the  said  third  schedule  hereto  shall  vest  in  the 
said  6.  H.  and  I.  K.  for  all  such  estate  and  interest  as 
the  said  D.  E.  and  I.  E.  had  therein  immediately  before 
the  execution  of  these  presents,  or  as  the  same  are  held 
for  under  the  same  will  (a).    And  it  is  hereby  agreed  and  Detiuration 
declared  that  the  said  G.  H.  and  I.  K.,  their  executors  the  property 
and  administrators,  shall  hold  the   said   freehold  and  vested  and 
l^Lsehold  hereditaments,  furniture,  chattels,  and  effects  transferred. 
and  premises  vested  in  the  said  G.  H.  and  I.  K.,  by 
means  of    the  declaration  in  that*  behalf  herembefore 
contained,  and  also  the  said  mortgage   debts,  stocks, 
shares,  and  securities  specified  in  the  said  third  schedule 
hereto  when  the  same  shall  have  been  transfeiTed  as  afore- 
said, upon  the  trusts,  and  with  and  subject  to  the  powers 
and  provisions  subsisting  therein  or  applicable  thereto 
respectively  by  virtue  of  the  said  will  (h).    In  witness,  &c. 

THE  FIKST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

THE  THIRD  SCHEDULE  above  referred  to. 

(a)  See  as  to  this  declaration  sect.  12  of  the  Trustee  Act,  1893 
(Appu  XV.,  infra)j  and  the  notes  thereto.  It  is  conceiveil  that  where 
the  property  is  thus  vested,  no  covenant  a^inst  incumbrances  on  the 
part  of  the  old  trustees  can  be  required.  Another  fonn  of  such  a 
dedaratiou  will  be  found  iii/ra,  p.  623,  n.  Where  the  land  is  rt'gis- 
lered,  see  n.  (c),  p.  CIS,  mpra.  And  for  registered  parcels,  see  p.  136, 
mpra, 

[h)  See  p.  616,  supra,  n.  ((/). 
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Prbcedbxt 
CLXII. 


BY  SUPPLE- 
MENTAL DEKD 
OK  TKRM 

CREATED  BY 
8ETTLEMEXT. 


Pjirties. 


Witnesseth. 


Appointment 
of  new  tnistee. 


Witnesseth 
also. 


CLXII. 

Appointment  {by  Supplemental  Deed)  of  a  New 
Tbusteb  of  a  Term  of  Years  created  by  a  Marruge 
Settlement  (a). 

This  indenture,  made,  &c.,  between  C.  B.,  of,  kc., 
widow  [appointor],  of  the  first  part,  E.  F.,  of,  &c.,  and 
G.  H.,  of,  &c.  [old  trtistees],  of  the  second  part,  and  I.  K., 
of,  &c.  [nexc  trmtee\  of  the  third  part,  Supplemental  to 

an  indenture  dated  the day  of and  expressed 

to  be  made  between  A.  B.  now  deceased  of  the  first  part, 
the  said  G.  B.,  then  G.  D.,  spinster,  of  the  second  part, 
and  the  said  E.  F.  and  G.  H.  of  the  third  part  (being  a 
settlement  made  in  consideration  of  the  marriage  then 
intended  and  shortly  afterwards  solemnised  between  the 
said  A.  B.  and  G.  B.  (6) ),  witnesseth,  that,  in  exercise  of 
the  power  in  this  behalf  vested  in  the  said  C.  B.,  as  the 
person  by  the  said  indenture  of  settlement  nominated 
for  the  purpose,  and  of  every  other  power  enabling  her, 
SHE  the  said  C.  B.  (c)  doth  hereby  appoint  the  said  I.  E. 

to  be  a  trustee  of  the  term  of  years  by  the  said 

indenture  of  settlement  limited,  in  the  place  of  the  said 
G.  H.,  who  desires  to  be  discharged.  And  this  ikdentcbe 
ALSO  WITNESSETH,  that,  in  consideration  of  the  premises, 
and  in  pursuance  of  the  appointment  hereinbefore  made, 
THEY  the  said  E.  F.  and  G.  H.,  as  trustees,  do  and  each 
of  them  doth  hereby  assign  unto  the  said  £.  F.  and 
I.  E.,  their  executors,  administrators,  and  assigns  {d),  all 

(a)  The  term  would  probably  be  one  limited  fur  raising  porticHis. 

(6)  See  sect.  53  of  the  Conv.  Act,  1881,  App.  IV.,  iti/hi,  for  the 
statutory  effect  given  to  a  supplemental  deed,  and  see  the  next 
Precedent  for  another  form  of  such  a  deed. 

(c)  The  power  is  supposed  to  be  given  to  the  wife  by  the  settle- 
ment. 

{d)  Formerly,  where  it  was  desired  to  vest  personal  property  in 
now  trustees  jointly  with  an  old  trustee  in  whom  it  was  alresdy 
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the  hereditaments  and  premises  by  the  said  indenture  of     Precedent 

CLXII 

fiettlement  limited  to  the  use  of  the  said  E.  F.  and  G.  H.,         ' 

their  executors,  administrators,  and  assigns,  for  the  said     »^'  supple- 

•  ^       XT.  -J      MENTAL  DEED 

term  of years,  to  hold  the  premises  unto  the  said      of  term 

E.  F.  and  I.  K.,  their  executors,  administrators,  and     created  by 

'  '  '  settlement. 

assigns,  for  the  residue  now  to  come  of  the  said  term  

,.,,.,  1    .  ..         •       Of  premises 

UPON   THE    TRUSTS,    and    With    the    powers    SUbsistmg    m    comprised  in 

the  same  premises  by  virtue  of  the  said  indenture  of  t^^term. 
settlement.     In  witness,  &c.  ^^  ^^\^ 

settlement. 
T€sted,  two  deeds  were  employed,  by  the  first  of  which  the  old 
trustee  transferred  the  property  to  a  provisional  trustee,  who  by 
the  second  deed  re-transferred  it  to  the  old  and  new  trustees.  But 
after  the  passing  of  the  Act  22  &  23  Vict.  c.  35,  two  deeds  ceased  to 
be  requisite,  as  sect.  21  of  that  Act  enabled  a  person  to  assign  personal 
property,  including  chattels  real,  directly  to  himself  and  another. 
The  transfer  might  now  be  effected  by  means  of  a  declaration  by  the 
appointor  as  in  Precedent  CLXI.,  or  in  general  terms  (which  would 
not  always  be  applicable)  as  follows : — 

"And     this     indenture     also     WITNESSETH     that     for    Vesting 

effectuating  the  appointment  hereinbefore  made,  she  the  ^®<^l^**'<*"- 
said  C.  B.  doth  hereby  declare  that  all  the  estate  and 
interest  now  vested  in  the  said  E.  F.  and  G.  H.  in  the 
hereditaments  subject  to  the  trusts  of  the  principal 
indenture  and  in  every  or  any  chattel  so  subject,  and 
the  right  to  recover  and  receive  every  or  any  debt  or 
thing  in  action  so  subject,  shall  vest  in  the  said  E.  F. 
and  I.  E.  as  joint  tenants  upon  the  trusts  and  for  the 
purposes  thereof." 
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Precedent. 
CLXIII. 


BETIllEMENT 
DEED. 

Partiet*. 


Recital  refer- 
ring: to  prin- 
cipal deed. 


Recital  of 
marriage. 


CLxm. 

Supplemental  deed  effectvating  the  Retirement  ofo^Eof 
three  Trustees,  who  desires  to  he  dUcharged  (a). 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL 
COME,  E.  F.,  of,  &c.  [retiring  tnistee],  G.  H.,  of,  &c., 
and  L  K.,  of,  &c.  [continuing  trustees],  and  A.  B.  of,  &c.. 
and  C.  B.,  his  wife,  formerly  C.  D.,  spinster  [persom 
empowered  to  ajrpoint  ti^istees],  send  greeting.  Whereas 
these  presents  are  supplemental,  and   intended  to  be 

annexed  to  an  indenture  dated  the day  of ,  and 

expressed  to  be  made  between  the  said  A.  B.,  of  the  first 
part,  the  said  C.  B.,  then  G.  D.,  spinster,  of  the  second 
part,  and  the  said  E.  F.,  G.  H.,  and  L  E.  of  the  third 
part  (being  a  conveyance  in  consideration  of  the  marriape 
then  intended,  and  shortly  afterwards  solemnised,  bet\veen 
the  said  A.  B.  and  G.  B.  and  hereinafter  referred  to 
as  the  above-written  indenture),  and  are  accordinjjly 
expressed  and  meant  to  be  read  as  if  actually  written 
under  the  same  indenture  (h).    And  whereas  no  part  of 

(a)  See  sect.  11  of  the  Trustee  Act,  1893  (App.  XV.,  infra).  The 
deed  is  connected  with  the  conveyance  of  freeholds  in  trust  for  sale, 
Precedent  CXXVIL,  siipra^  p.  462.  Of  cour^  if  the  deed  were 
neither  supplemental  nor  annezeil  to,  nor  indorsed  upon,  the 
principal  instrument,  the  latter  would  be  recited  sufficientlr  to 
show  the  position  of  the  parties,  and  the  nature  and  state  of  the 
trust  property. 

(ft)  The  deed  is  directed  to  be  read  as  if  written  under  the  settle- 
ment, in  order  that  the  latter  and  its  contents  may  be  referred  to  as 
above-written  or  above-mentioned.  But  it  is  not  necesaarv  that  the 
deed  should  be  annexed,  and  if  not  intended  to  be  so,  the  statements 
as  to  the  intended  annexation  and  its  consequences  will,  of  coarse, 
be  omitted,  and  in  that  case  the  settlement  may  lie  referred  to 
subsequently,  either  as  the  said  indenture  of  settlement,  or  as  thr  < 
principal  indenture.  A  deed  intended  to  be  annexed  to  another 
instrument,  should  always  refer  by  some  precise  description  to  the 
principal  instrument,  as  otherwise  its  eflScacy  will  depend  wholly 
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the  hereditaments  comprised  in  the  above-written  inden-     Precedent 

CLXIII 

tore  has  as  yet  been  sold.    And  whereas  the  said  E.  P.           "      ' 
is  desiroas  (as  he  hereby  declares)  of  being  discharged    »etibement 
from  the  trusts  of  the  above-written  indenture.     Now  '- — 

THESE  presents  WITNESS  that  the   said   G.  H.  and   I.  K.,    deaLes  to  be 

and  also  the  said  A.  B.  and  C.  B.,  do  hereby  consent  to  dischaii^. 

the  discharge  of  the  said  E.  F.  from  the  trusts  of  the  Witnesseth. 

above-written  indenture,  and  to  the  vesting  in  the  said  discharge. 

6.  H.  and  I.  K.  alone  of  the  property  subject  to  the  trusts 

of  the  same  indenture.     And  these  presents  also  witness  Further 

that,  in  pursuance  of  the  statutory  direction  in  this  behalf, 

the  said  E.  F.,  G.  H.,  and  I.  E.,  and  also  the  said  A.  B. 

and  C.  B.,  do  hereby  declare  that  the and  here-  Declaration 

ditaments  in  the  above- written  indenture  described,  or  ^t'lEtatein 
expressed  to  be  thereby  granted,  and  all  other  the  here-  *^®  continuing 
ditaments  (if  any)  now  vested  in  the  said  E.  F.,  G.  H.,  and 
I.  K.,  upon  the  subsisting  trusts  of  the  same  indenture, 
shall,  upon  the  execution  of  these  presents,  vest  in  the 
said  G.  H.  and  I.  E.  alone,  as  joint  tenants,  for  all  such 
estate  and  interest  as  the  said  E.  F.,  G.  H.,  and  I.  E.  had 
therein  immediately  before  the  execution  of  these  presents 
and  upon  the  trusts  and  subject  to  the  provisions  applic- 
able thereto  by  virtue  of  the  above- written  indenture  (a). 
Ik  witness,  &c. 

upon  the  continuance  of  the  physical  annexation.  See  preceding 
Pleoedent,  anil  Precedent  LXXVII.,  p.  323,  supra,  for  other  forms  of 
supplemental  deeds. 

(a)  A  conveyance  or  assignment  in  the  ordinary  form  may  be 
fahstituted  for  this  declaration.  And  where  there  is  property 
incapable  of  being  vested  by  such  a  declaration  (see  sub-sect.  (3)  of 
sect.  12  of  the  Trustee  Act,  1893),  it  will  be  proper  to  recite  the 
iotention  to  transfer  it  immediately  after  the  execution  of  the  deed. 
See  for  other  forms  of  a  declaration  for  vesting  property  under  the 
netion  referred  to,  Precedents  CLXI.  and  CLXIL,  8up7^,  And  see 
u  to  registered  land,  p.  618,  mpra,  n.  (c). 
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TUAN8KEU  OF 

MORTGAGE,    ON 

APPOINTMENT 

OF  NEW 

TRUSTEE. 


Parties. 


Recital  of 
mortgage. 


Of  deatliof  oue 
mortgngee. 

That  principal 
and  some 
interest  are 
owing,  and 
belong  in 
equity  to  the 
tranHfcrees. 

AVitue&seth 
assignment  of 
mortgage  debt. 


CLXIV. 

Transfer  of  a  Mortgage  by  Independent  Deed,  by  one 
Continuing  and  one  Eetiring  Trustee  to  the  Con- 
tinuing and  New  Trustees. 

This    INDENTUEE,  made   the  day   of  , 

between  a.,  of,  &c.  [continuing  trustee],  and  B.,  of,  &c. 
[retiring  timstee],  of  the  one  part,  and  the  said  A.,  C,  of, 
&c.,  and  D.,  of,  &c.  [continuing  and  new  ttustees],  of  the 

other  part.     Whereas,  by  an  indenture  dated  the 

day  of ,  and  expressed  to  be  made  between  [partiei\ 

in  consideration  of  £ to  the  said  [mortga^gor]  paid  by 

the  said  A.,  B.,  and  E.,  out  of  monies  belonging  to  them 
on  a  joint  account,  the  said  [moi'tgagor]  did  grant  unto 
the  said  A.,  B.,  and  E.,  their  heirs  and  assigns,  certain, 
&c.  [the  parcels  being  indicated;  ut  supra,  p.  320].  To 
HOLD  the  same  unto  and  to  the  use  of  the  said  A.,  B.,  and 
E.,  their  heiis  and  assigns,  subject  to  a  proviso  for 
redemption  of  the  same  premises  on  payment  by  the  said 
[mortgagor],  his  heirs,  executors,  administrators,  or 
assigns,  to  the   said   A.,  B.,  and  E.,  their   executors, 

administrators,  or  assigns,  of  £ ,  on  the day  of 

,  18 — ,  with  interest  thereon  in  the  meantime  at  the 

rate  of  £ per  cent,  per  annum.     And  whereas  the 

said  E.  is  dead.     And  whereas  the  said  principal  sum  of 

£ ,  with  current  interest  thereon,  remains  owing  on 

the  security  of  the  hereinbefore  recited  indenture,  but  the 
same  now  belongs  to  the  said  A.,  C,  and  D.,  upon  a 
joint  account.  Now  this  indenture  witnessbth,  that 
in  consideration  of  the  premises,  they  the  said  A.  and  B. 
as  mortgagees  do,  and  each  of  them  doth,  hereby  assign 
unto  the  said  A.,  C,  and  D.,  their  executors,  adminis- 
trators, and  assigns,  all  that  the  said  principal  sum  ct. 

£ ,  so  owing  to  the^said  A.  and  B.  on  the  secarityof 

the  hereinbefore  recited  indenture  as  aforesaid,  and  ail 
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interest  dae  and  to  grow  dae  thereon,  and  the  benefit 
of  all  secarities  for  the  same  respectively,  to  hold  the 
premises  mito  the  said  A.,  C,  and  D.,  their  executors, 
administrators,  and  assigns.  And  this  indenture  also 
WFTNESSETH,  that,  for  the  consideration  aforesaid,  they 
the  said  A.  and  B.  as  mortgagees  do,  and  each  of  them 
doth,  hereby  grant  unto  the  said  G.  and  D.,  and  their 
heirs,  all  the  hereditaments  and  premises  in  the  herein- 
before recited  indentm'e  comprised,  or  expressed  to  be 
thereby  granted.  To  hold  the  last-mentioned  premises 
CKTo  the  said  C.  and  D.,  and  their  heirs,  to  the  use  of 
the  said  A.,  C,  and  D.,  their  heirs  and  assigns  for  ever, 
SUBJECT  to  such  right  qr  equity  of  redemption  as  the 
same  premises  are  now  subject  to  by  virtue  of  the  herein- 
before recited  indenture,  [on  payment  to  the  said  A.,  C, 
and  D.,  their  executors,  administrators,  or  assigns,  of  the 

said  sum  of  £ ,  and  the  interest  due  and  to  grow  due 

thereon].     In  witness,  &c. 


Precedent 
CLXIV. 
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APPOINTMENT 
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TRUSTEE. 

And  the  benefit 
of  securities. 

Habendum  to 
old  and  new 
trustees. 

Witnesseth. 

Conveyance  of 
the  mortgaged 
premises. 

Habendum. 

To  the  old  and 
new  trustees 
in  fe<*. 

Subject  to  the 
.subsisting 
equity  of 
redemption. 
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Bis^ntoiliitg  l^tths{a). 


Pbbobdbnt 
CLXV. 

BY  TENANT  IN 

TAIL  m 

POSSBSSION. 

Parties. 

Witnessetli 
that,  to  bar 
his  entail,  the 
tenant  in  tail 
conveys. 


Parcels. 


CLXV. 

Deed  by  Tenant  in  Tail  in  Possession  to  Bar  the 
Entail  of  Freeholds,  the  Creation  of  the  Entail  not 
being  recited. 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.,  of,  ice 
[tenant  in  tail],  of  the  one  part,  and  B.,  of,  &c.  [jgrant^e 
to  uses],  of  the  other  part,  witnesseth,  that  for  barring 
and  defeating  every  estate  in  tail,  either  at  law  or  in 
equity,  of  the  said  A.  in  the  hereditaments  expressed  to 
be  hereby  granted,  and  all  remainders,  reversions,  estates, 
rights,  titles,  interests,  and  powers,  to  take  effect  aft^ 
the  determination  or  in  defeasance  of  every  such  estate 
in  tail,  he  the  said  A.  doth  hereby  grant  and  dispose  of 
unto  the  said  B.  and  his  heirs,  all  the  freehold  manors, 

messuages,  lands  and  hereditaments  in  the  parish  of , 

in  the  county  of >  or  any  parish  or  place  adjoining 

thereto,  of  or  to  which  the  said  A.  is  seised  or  entitled  at 
law  and  in  equity,  for  any  estate  in  tail,  to  hold  the  pre- 
mises unto  the  said  B.  and  his  heirs,  to  the  use  of  the 
said  A.,  his  heirs  and  assigns.     In  witness,  &c.  {b). 

(a)  As  to  disentailing  assurances,  see  notes  to  Dav.  Free  Conv., 
vel  iii.,  3rd  ed.,  pp.  1284 — 1315,  and  the  authorities  and  caa» 
there  cited,  and  the  more  recent  cases  of  Bell  v.  HoUhy^  L  B. 
15  Eq.  178  ;  Tufnell  v.  Borrdl,  L.  K.  20  Eq.  1»4 ;  Re  Dnd»(m'$ 
Contract,  8  Ch.  D.  628;  Clarke  v.  Chamberlin,  16  Ch.  D.  176; 
Hall  Dare  v.  Hall  Dare,  31  Ch.  D.  251  ;  Mills  v.  Foe,  37  Ch.  D. 
153  ;  the  two  latter  being  cases  in  which  mistakes  had  been  made  ift 
the  enrolled  deed. 

(b)  This  deed  should  be  executed  by  the  grantee,  and  should  be 
enrolled  in  the  Central  Office  within  six  months  from  its  ezecutioB. 
Where  the  land  is  registered  proper  alterations  should  be  made  oa 
the  register  in  conformity  with  sect.  6  of  the  Land  Transfer  Act,  1897. 
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CLXVI. 

Deed  by  Tenant  in  Tail,  with  the  Consent  of  tlie  Pro-     PRBcaDBNT 

CLXVI 

TECTOR,  to  Bar  the  Entail  of  Freeholds,  and  Trust         ' 

Funds  arising  from  sales  of  Settled  Lands.    Varia-  "^  tbnant  in 
noNS  wliere  the  Estate  of  the  Protector  is  conveyed^     con8bnt  of 
Olid  a  Joint  Power  rj/"  Appointment  is  limited.  pbotbctor. 

This  INDENTUKE,  made,  &c.,  between  C.  B.  [tenant  Parties, 
in  teii],  of  the  first  part,  A.  B.,  of,  &c.  [protector]^  of  the 
second  part,  and  E.  F.,  of,  &c.  [grantee  to  tises],  of  the 

third  part.    Whereas,  by  an  indenture  dated  the Recital  of 

day  of ,  and  expressed  to  be  made  between  [pai'ties],  the  entail ; 

certain  manors,  messuages,  lands,  and  hereditaments  in 

the  parishes  of ,  and ,  in  the  county  of ,  in 

the  same  indenture  described  or  referred  to,  were  assured 
and  limited  to  certain  uses,  which  have  now  failed  or 
determined,  and,  after  the  failure  or  determination  thereof, 
to  the  use  of  the  said  A.  B.,  and  his  assigns  during  his 
life,  without  impeachment  of  waste,  with  remainder  to  the 
Qse  of  the  first  and  other  sons  of  the  said  A.  B.  succes- 
sively, according  to  their  respective  seniorities,  in  tail, 
with  remainders  over ;  and  in  the  same  indenture  was 
contained  a  power  of  sale  and  exchange  of  the  settled 
hereditaments,  with  usual  provisions  for  the  investment 
of  the  monies  arising  from  any  sale  or  exchange  in  the 
purchase  of  hereditaments  to  be  settled  to  the  same  uses, 
and  for  the  interim  investment  of  such  monies.  And  --of  changes 
WHEREAS  some  of  the  hereditaments  comprised  in  the  "*  ®  ^^^ ; 
hereinbefore  recited  indenture  have  been  sold  or  given  in 
exchange  under  the  aforesaid  power  of  sale  and  exchange 
{or  under  the  powers  of  the  Settled  Land  Act,  1882  (a)X 
and  other  hereditaments  have  been  taken  in  exchange  or 
purchased  under  the  said  power  of  sale  and  exchange  [or 

(a)  See  tupra,  p:  146,  n.  (e). 
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PUKCRDBNT 
CLXVI. 


BY  TXNANT  IX 

TAIL  WITH 

CONMBNT  OF 

PBOTBCTOB. 

— and  inyeBt- 
nient  of  sale 
monies : 


— of  the  birth 
and  majorit)' 
of  the  tenant 
in  tail. 

Witnesseth. 

ConTeyance. 


Freehold 
parcels. 


Habendum. 


under  the  powers  of  the  Settled  Land  Act,  1882],  and 
have  been  limited  to  the  uses  of  the  said  indenture,  by 
reference  thereto,  [and  certain  lands  have  been  allotted 
by  an  award  under  an  Inclosure  Act,  in  respect  of  lands 
comprised  in  the  same  indenture,  or  settled  by  reference 
thereto].  And  whereas  such  of  the  monies  produced  by 
sale  or  exchange,  as  have  not  been  invested  in  the  par- 
chase  of  hereditaments,  are  now  represented  by  the  sum 

of  £ Two  and  three  quarters  per  cent.  Consolidated 

Stock,  standing  in   the  names  of  and  ,  the 

present  trustees  of  the  hereinbefore  recited  indenture. 
And  whereas  the  said  C.  B.  is  the  first  son  of  the  said 
A.  B.,  and  attained  his  age  of  twenty-one  years  on  the 

day  of  ,  18 — .      Now  this  indentube  wn- 

NESSETH,  that  (a)  he  the  said  C.  B.,  with  the  consent  of 
the  said  A.  B.,  as  protector  of  the  settlement  (testified 
by  his  executing  these  presents),  doth  hereby  grant  and 
dispose  of  unto  the  said  E.  F.  and  his  heirs,  all  the 
manors,  messuages,  lands,  and  hereditaments  comprised 
in  or  assured  by  the  hereinbefore  recited  indenture,  or 
which  by  virtue  of  any  conveyance  to  the  uses  of  the  same 
indenture,  or  any  such  exchange  as  aforesaid  [or  under 
the  said  award],  or  otherwise  howsoever,  have  become 
subject,  either  at  law  or  in  equity,  to  the  subsisting  uses 
of  the  same  indenture,  except  such  of  the  said  heredita- 
ments comprised  in  the  same  indenture  as  have  been  sold 
or  given  in  exchange,  to  hold  the  premises  (subject  and 
without  prejudice  to  the  estate  for  life  of  the  said  A.  B., 
and  to  such  of  the  powers  and  privileges  thereto  annexed, 
or  exerciseable  during  the  continuance  thereof,  as  are  now 
subsisting  or  capable  of  being  exercised  (fc) ),  unto  the 

(a)  If   the    protector    couveys    Iiis    est^ite,  as  is  usual  when  a 
re-eettlement  is  anticipateil,  introduce  here  tlie  words  : — 

'^  he  the  said  A.  B.,  so  far  as  relates  to  his  life  estate, 
doth  hereby  grant  and  *' 

(6)  In  the  case  mentioned  in  tlie  last  preceding  note  these  worc!s 
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said  E.  F.,  and  his  heirs,  to  {a)  the  use  of  the  said     Precbdknt 

C.  B.,  his  heirs  and  assigns.     And  this  indenture  also         ' 

wiTNBSSETH,  that  (h)  he  the  said  C.  B.,  with  the  consent  "^  tenant  ix 
of  the  said  A.  B.  as  protector  (testified  as  aforesaid),  doth     consent  of 
HBBEBY  assign  and  dispose  of,  unto  the  said  E.  F.,  and    ^^^^tor. 
his  heirs,  all  that  the  said  sum  of  £ Two  and  three  Witnesseth. 

will  be  omitted,  hnt  it  is  sometimes  necessary  to  substitute  the 
foIlowiDg  words : — 

"  Subject  and  without  prejudice  to  the  uses  and  estates 
preceding  the  estate  by  the  hereinbefore  recited  indenture 
limited  to  the  first  son  of  the  said  A.  B.  other  than  the 
estate  for  life  of  the  said  A.  B.,  and  to  the  powers  annexed 
to  such  preceding  estates,  or  exerciseable  during  the 
continuance  thereof  respectively.'' 

(a)  In  the  same  case  instead  of  the  use  in  favour  of  C.  B.,  his 
heirs  and  assig^ns,  substitute  the  following  words  : — 

"  Such  uses  and  subject  to  such  powers  and  provisions 
as  the  said  A.  B.  and  C.  B.  shall  by  deed  jointly  appoint, 
and  in  default  of  and  until  and  subject  to  such  appoint- 
ment, [To  SUCH  USES  and  subject  to  such  powers  and 
provisions  as  the  said  C.  B.,  if  he  shall  survive  the  said 
A.  B.,  shall,  after  the  death  of  the  said  A.  B.,  by  deed  or 
will  or  codicil  appoint,  and  in  default  of  and  until  and 
subject  to  such  appointment].  To  the  uses  upon  the 
trusts  and  subject  to  the  powers  and  provisions  which,  by 
virtue  of  the  hereinbefore  recited  indenture,  were  sub- 
sisting or  capable  of  taking  effect  therein  immediately 
before  the  execution  of  these  presents  so  as  to  restore  and 
eontirm  the  same  uses,  trusts,  powers  and  provisions." 

It  is  generally  proper  to  in  like  manner  provide  by  the  resettle- 
ment that  estates  relimited  are  in  restoration  and  confirmation  of 
the  former  estates,  and  that  the  old  powers,  with  or  mthout 
exception,  shall  overreach  the  new  estates. 

{b)  In  the  same  case  insert  here  : — 

''the  said  A.  B.  so  far  as  relates  to  his  life  estate  doth 
hereby  assign  and  " 
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Pkbcbdbnt 
CLXVI. 


RT   TENANT  IN 
TAIL  WITH 
CONSENT  OF 
PKOTECTO&. 


Assignment 
of  funds. 

Habendum. 


qoarters  per  cent.  Consolidated  Stock  and  all  other,  if 
any,  the  monies,  stocks,  funds,  and  securities,  which,  or 
the  monies  to  arise  from  the  sale  or  conversion  whereof, 
are  now  applicable  to  the  purchase  of  lands  to  be  settled 
to  the  subsisting  uses  of  the  hereinbefore  recited  inden- 
ture. To  HOLD  the  last-mentioned  premises  (subject  and 
without  prejudice  to  such  estate  for  life,  powers,  and 
privileges  as  aforesaid  (a),  unto  the  said  E.  F.  and  his 
heirs  (6),  in  trust  for  the  said  G.  B.,  his  executors, 
administrators,  and  assigns,  as  personal  estate  (c).    Ik 

WITNESS,  &c. 


(a)  See  note  (6)  on  p.  630,  nupra. 

(6)  In  the  alternative  case  above-mentioned,  substitute  for  the 
remaining  woids  : — 

''Upon  such  trusts  and  subject  to  such  powers  and 
provisions  as  the  said  A.  B.  and  G.  B.  shall  by  deed 
jointly  appoint  and  in  default  of  and  until  and  subject  to 
such  appointment,  [Upon  such  trusts  and  subject  to 
such  powers  and  provisions  as  the  said  C.  B.,  if  he  shall 
survive  the  said  A.  B.,  shall,  after  the  death  of  the  said 
A.  B.,  by  deed  or  will  or  codicil  appoint,  and  in  de&nlt 
of  and  until  and  subject  to  such  appointment,]  Upon  ths 
trusts  and  subject  to  the  powers  and  provisions  which, 
by  virtue  of  the  hereinbefore  recited  indenture,  were  sub- 
sisting or  capable  of  taking  effect  therein  immediately 
before  the  execution  of  these  presents  so  as  to  restore  and 
confirm  the  same  uses,  trusts,  powers,  and  provisions." 

(c)  See  n.  {b),  p.  628,  supra.  It  was  held  in  /)i  re  Kingston's  EdaU, 
5  L.  R.  Ir.  169,  that  a  grant  of  hereditaments  to  which  the  grantor 
was  entitled  in  tail,  would  disentail  fands  representing  the  proceeds 
of  sale  of  entailed  land  under  the  Landed  Estates  Court  (Ireland) 
Act  (21  &  22  Vict  c.  72),  regard  being  had  to  sect  64  of  that  Act 
corresponding  with  the  usual  trust  of  proceeds  of  sale  in  a  ntl 
settlement.  But  this  decision  seems  (questionable,  and  was  in  bet 
rendered  not  material  by  the  decision  on  another  point ;  and  aee 
MaU  V,  Fox,  37  Ch.  D.  1*53. 
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CLXVII. 

Protector's  Consent  to  the  Babbing  of  an  Estate        Precedent 

Tail  (a).  

protector's 

To  ALL  TO  WHOM  THESE  PKfiSENTS  SHALL      ^^^^^^^:_ 

COME,   A.   B.,    of,    &c.    [protector],     sends    greeting. 

Whereas  under  and  by  virtue  of  the  last  will  of  C.  B.,  Recital  of  state 

late  of ,  divers  manors,  messuages,  famis,  lands,  and 

other  hereditaments  stand  limited  to  the  use  of  the  said 

A.  £.,  and  his  assigns  for  his  life,  without  impeachment 

of  waste,  with  remainder  to  the  use  of  the  first  son  of  the 

said  A.  B.,  in  tail  with  remainders  over.     And  whereas  That  first  son 

D.  B.  is  the  first  son  of  the  said  A.  B.,  and  has  attained  twenty-one. 

the  age  of  twenty-one  years.     Now   these    presents  witnesseth 

wttness,  that  the  said  A.  B.,  as  protector  of  the  settle-  [JIJ^^^ 

ment,  doth  hereby  consent  to  every  or  any  disposition  disposition  bv 

which  the  said  D.  B.  shall  make  of  the  said  manors,     °"^  '" 

messuages,  farms,  lands,  and  other  hereditaments  devised 

by,  or  subject  at  law  or  in  equity  to,  the  subsisting  uses  of 

the  said  will,  or  of  any  of  them,  or  of  any  part  thereof. 

In  witness,  &c. 

(a)  As  to  such  deeds,  see  Sugd.  V.  &  P.,  14th  ed.,  p.  468  ;  Dart, 
V.  &  P.,  6th  ed.,  pp.  779—781.  See,  too,  Re  Pares,  2  Ch.  D.  61, 
as  to  giving  consent  to  a  partial  bar  of  the  entail  for  the  purpose 
of  creating  a  chaige.  This  deed  should  be  executed  by  the  grantee 
and  must  be  executed  on  or  before  the  day  of  the  execution,  and 
eazoUed  at  or  before  the  enrolment,  of  the  disentailing  assurance ; 
lec  3  &  4  Will.  IV.  c.  74,  as.  42,  46. 
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Precedent 
CLXVIII. 

TO  HAIt  EQUIT- 

AKLE   ENTAIL 

Ol-COrYHOLDS. 

Parties. 


Recital  of 
copyholds 
being  settled 
in  trust  for 
daughters  of 
tenant  for  life. 


That  tenant 
in  tail  has 
attained 
twenty-one. 

Witnesseth. 


Grant  and 
disposition. 

Parcels. 


Habendum. 


CLXVIII. 
Deed  to  bar  an  Equitable  Estate  Tail  in  Copyholds. 

This  indenture,  made,  &c.,  between  A.  B.,of,  &c. 
[Misband  of  tenant  in  tail],  and  C.  B.  [tenant  in  toi7],  his 
wife  (a),  of  the  first  part,  E.  F.,  of,  &c.  [protector'\^  of  the 
second  part,  and  G.  H.,  of,  &c.  [ffi-antee],  of  the  third  part. 
Whereas  divers  hereditaments,  held  by  copy  of  Court 

EoU  of  the  Manor  of  ,  in  the  county  of  ,  are 

vested,  as  to  the  legal  estate  therein,  in  trustees,  and 
stand  settled  in  trust  for  the  said  E.  F.,  for  his  life,  with 
remainder  in  the  events  which  have  happened,  in  trust 
for  all  the  daughters  of  the  said  E.  F.,  as  tenants  in 
common  in  tail,  in  equal  shares,  with  cross  remainders 
between  the  said  daughters  in  tail,  with  remainders  over. 
And  whereas  the  said  C.  B.  is  a  daughter  of  the  said 
E.  F.,  and  has  lately  attained  the  age  of  twenty-one  years. 
Now  this  indenture  WITNESSETH,  that  for  the  purpose  of 
barring  the  equitable  estate  tail  of  the  said  C.  B.  in  the 
said  copyhold  premises,  he  the  said  A.  B.  doth  hereby 
grant,  and  she  the  said  C.  B.,  with  the  concurrence  of 
the  said  A.  B.,  and  the  consent  of  the  said  £.  F.  as 
protector  of  the  settlement  (testified  by  theii*  resjiectively 
executing  these  presents),  doth  hereby  grant  and  dispose 
of  unto  the  said  G.  H.  and  his  heirs,  all  and  every  the 
shares  and  share  of  her  the  said  C.  B.,  of  and  in  all 
that  [parcels'] :  And  all  other  (if  any)  the  copyhold  or 
customary  lands,  tenements,  and  hereditaments,  or  share 
or  shares  of  lands,  tenements,  and  hereditaments,  held 
of  the  said  manor,  to  which  the  said  C.  B.  is  entitled,  for 
an  equitable  estate  tail,  in  remainder  expectant  on  the 
decease  of  the  said  E.  F.,  to  hold  the  premises  unto  the 

(a)  Assumed  not  to  be  entitled  for  her  separate  use  under  the 
Married  Women's  Property  Act,  1882  (App.  XII.,  infra).  If  she  were 
so  entitled,  her  husband's  concurrence  would  be  unnecessary. 
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said  6.  H.  and  his  heirs,  subject  to  the  subsistini;  estates     ru£CK]>KXT 

PI  WITT 

and  interests,  preceding  the  estate  tail  of  her  the  said        "   _ 

C-  B.,  in  the  said  premises,  and  to  the  powers  annexed  to  to  uak  kquit- 

such  estates  and  interests,  to  the  use  of  the  said  C.  B.,  of  copyholds. 

her  heirs  and  assigns  for  ever.     In  witness,  &c.  {a).  Subject  to  pre- 

ceding  e>stntes. 

(a)  This  deed  must  bo  acknowledged  by  the  married  woinan,  if  not  To  use  of 
entitled  for  her  separate  use  (see  the  preceding  note),  and  must  be  tenant  in 
entered  on  the  Court  KoUs  of  the  manor  (see  3  &  4  Will.  IV.  c.  74,   ^^^  ^^  *^*- 
s&.  40,  50,    53),  and  should  be  executed  by  the  grantee.    And   in 
analogj  to  the  case  of  freeholds,  the  entry  nmst  be  made  within  six 
calendar  months  after  the  execution  of  the  deed :  Honywood  v.  Foster, 
30  Besv.  1  ;  Gibbons  v.  Sna^pe,  1  De  G.  J.  &  S.  621 ;  Green  v.  Paterson, 
32  Ch.  D.  95  ;   Carter  v.  Carter,  [1896]  1  Ch.  62.      See  also  Sugd. 
Y.  &  P.,  1 4th  ed.,  p.  470  ;  Dart,  V.  &  P.,  6th  ed.,  p.  780. 
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(&tilaxstmmt  ^ttHia). 


CLXIX. 

Vrecedbnt     Deed  of  Enlargement  of  a  long  term   by  a  Pebson 

CLXIX  */  J  i^ 

*  ABSOLUTELY  ENTITLED /r€C /rowi  incunibranccs. 

BY  PKI180N 

B^fiLEDP^B  To  ALL  TO  WHOM  THESE  PRESENTS  SHALL 
PEOMiNcuM-  COME,  A.  B.,  of,  &c.,  sends  greeting.  Whkbbas  the 
—  -  *  said  A.  B.  is  beneficially  entitled,  in  right  of  the  tenn 
J^^  hereinafter  mentioned,  to  possession  of  the  hereditaments 

to  terra.  specified  in  the  schedule  hereto,  for  the  residae  of  a  term 

of years  created  therein  by  an  indenture  dated  the 

— ; —  day  of  ,  and  expressed  to  be  made  between 

[parties],  without  any  trust  or  right  of  redemption  affect- 
ing the  said  term  in  favour  of  any  person  entitled  in 
reversion  expectant  thereon,  and  without  any  rent  now 
subsisting  incident  to  the  reversion,  and  not  liable  to  be 
determined  by  re-entry  for  condition  broken.     Now  in 
EXERCISE  of  the  power  m  this  behalf  given  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  the  said  A.B. 
Deciamtion.      DOTH  HEREBY  DECLARE  that  from  and  after  the  execution  of 
S^euim^^^'^^^  these  presents,  the  aforesaid  term  or  the  residue  thereof, 
into  the  fee       as  regards  the  said  hereditaments  specified  in  the  said 
simp  e.  schedule  hereto,  and  all  other  hereditaments  (if  any)  to  or 

in  which  the  said  A.  B.  is  beneficially  entitled  or  interested 

in  right  of  the  said  tei*m,  shall  be  and  the  same  is  hereby 

To  the  intent    enlarged  into  the  fee  simple,  To  the  intent  that  the  fee 

sfanpie  maT       simple  of  the  said  premises,  including  all  mines  and 

(a)  See  the  Conv.  Act,  1881  (App.  IV.,  tH/m),  s.  66,  and  the  Conr. 
Act,  1882  (App.  v.,  i-/r/r«),  s.  H- 
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minerals  within  and  under  the  same,  may  be  vested  in  the     rKscKDSNT 
said  A.  B.    In  witness,  &c.  T  * 


THE  SCHEDULE  above  referred  to. 


BY  PBR80N 

ABSOLUTELY 

KNTITLRD,  &C. 

vest  in  the 
declarant  (r/). 


CLXX. 


Deed  of  Enlargement  of  a  long  term  hy  a  Person     rRECEDExx 


entitled  subject  to  a  Mortgage. 


CLXX. 


BY  PERSON 


m  BY  PERSO: 

IHIS    INDENTUEE,  made  the  day  of  ,      entitled 

SUBJECT  TO  A 

bktween  a.  B.,  of,  &c.  [mortgcuior  and  declarant],  of  the     mortgage. 
first  part,  C.  D.,  of,  &c.  [mortgagee],  of  the  second  part,  ^^^^ 
and  E.  F.,  of,  &c.  [grantee  to  tiseg],  of  the  third  part. 
Whereas  the  said  A.  B.  is  beneficially  entitled,  in  right  Recital  of  title 
of  the  term  hereinafter  mentioned,  to  possession  of  the       ^""' 
hereditaments  specified  in  the  schedule  hereto,  for  the 

residue  of  a  term  of years  created  by  an  indenture 

dated  the day  of  ,  and  expressed  to  be  made 

between  [parties],  without  any  trust  or  right  of  redemption 
affecting  the  said  term  in  favour  of  any  person  entitled  in 
reversion  expectant  on  the  said  term,  and  without  any 
rent  incident  to  the  reversion,  and  not  liable  to  be  deter- 
mined by  re-entry  for  condition  broken,  but  subject  to  a  Subject  to  a 
mortgage  of  the  said  hereditaments  to  the  said  C.  D.  for  "^^'^^SW*- 
the  residue  of  the  said  term,  made  by  an  indenture  dated 

the day  of ,  and  expressed  to  be  made  between 

{parties],  for  securing  the  payment  to  the  said  C.  D.,  his 

executors,  administrators,  and  assigns,  of  £ with 

interest  as  expressed  in  the  same  indenture.    Now  this  Witnessetu. 
ikdenttjre  WITNESSETH,  that,  in  exercise  of  the  power  in 
this  behalf  given  by  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  the  said  A.  B.,  with  the  approbation  of 

(a)  Thk  declaration  of  intention  is  added  both  with  a  view  to  the 
express  inclusion  of  mines  and  minerals,  as  to  which  see  supra, 
pp.  Se,  73,  and  also  in  consequence  of  the  ambiguity  noticed  infra, 
p.  638,  n.  (a),  as  to  the  use  of  the  woixl  "  vested." 
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Precedent. 
CLXIII. 

BBTIREMENT 
DEED. 

Parties. 


Recital  refer- 
rinp:  to  prin- 
cipal deed. 


Recital  of 
marriage. 


CLXIII. 

Supplemental  deed  effectitatwff  the  Betirement  of  one  of 
three  Trustees,  tvho  desires  to  he  discharged  (a). 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL 
COME,  E.  F.,  of,  &c.  [retiring  trustee],  G.  H.,  of,  &c., 
and  I.  K.,  of,  &c.  [continuing  trustees],  and  A.  B.  of,  &Cm 
and  C.  B.,  his  wife,  formerly  C.  D.,  spinster  [persons 
empowered  to  appoint  timstees],  send  greeting.  Whereas 
these  presents  are  supplemental,  and  intended  to  be 

annexed  to  an  indenture  dated  the day  of ,  and 

expressed  to  be  made  between  the  said  A.  B.,  of  the  first 
part,  the  said  C.  B.,  then  C.  D.,  spinster,  of  the  second 
part,  and  the  said  E.  F.,  G.  H.,  and  I.  K.  of  the  third 
part  (being  a  conveyance  in  consideration  of  the  marriage 
then  intended,  and  shortly  afterwards  solemnised,  between 
the  said  A.  B.  and  C.  B.  and  hereinafter  refeired  to 
as  the  above- written  indenture),  and  are  accordingly 
expressed  and  meant  to  be  read  as  if  actually  written 
under  the  same  indenture  (ft).     And  whereas  no  part  of 


(a)  See  sect.  11  of  the  Trustee  Act,  1893  (Ap]>.  XV.,  infra).  Tlie 
deed  is  connected  witli  the  conveyance  of  freeholds  in  trust  for  sale, 
Precedent  CXXVIL,  supra,  p.  482.  Of  cour^  if  the  dcetl  were 
neither  supplemental  nor  annexed  to,  nor  indorsed  upon,  the 
principal  instmnient,  the  latter  would  be  recited  sufticicntlr  to 
show  the  position  of  the  parties,  and  the  nature  and  state  of  the 
trust  property. 

(6)  The  deed  is  directed  to  he  read  as  if  written  under  the  settle- 
ment, in  order  that  the  latter  and  its  contents  may  l»e  referred  to  as 
ahove* written  or  above-mentioned.  But  it  is  not  necessary  that  the 
deed  should  be  annexed,  and  if  not  intended  to  be  so,  the  statements 
as  to  the  intended  annexation  and  its  consequences  will,  of  coui?e, 
be  omitted,  and  in  that  case  the  settlement  may  be  referred  U* 
subsequently,  either  as  the  said  indenture  of  settlement,  or  as  tbf 
principal  indenture.  A  deed  intended  to  be  annexed  to  another 
instrument,  should  always  refer  by  some  precise  description  to  the 
principal  instrument,  as  otherwise  its  efiicacy  will  depend  wholly 
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the  hereditaments  comprised  in  the  above-written  inden-  Precedent 

tore  has  as  yet  been  sold.    And  whereas  the  said  E.  F.         

is  desirous  (as  he  hereby  declares)  of  being  discharged  retikbment 

from  the  trusts  of  the  above-written  indenture.    Now  '■ — 

THESE  PRESENTS  WITNESS   that   the   Said   G.  H.  and   I.  K.,    desires  to  be 

and  also  the  said  A.  B.  and  C.  B.,  do  hereby  consent  to  discharged. 

the  discharge  of  the  said  E.  F.  from  the  trusts  of  the  Witnesseth. 

above-written  indenture,  and  to  the  vesting  in  the  said  discharge. 

G.H.  and  I.  K.  alone  of  the  property  subject  to  the  trusts 

of  the  same  indenture.    And  these  presents  also  witness  Further 

that,  in  pursuance  of  the  statutory  direction  in  this  behalf, 

the  said  E.  F.,  G.  H.,  and  I.  E.,  and  also  the  said  A.  B. 

and  C.  B.,  do  hereby  declare  that  the  and  here-  Declaration 

ditaments  in  the  above- written  indenture  described,  or  ^tlltatei 


in 


expressed  to  be  thereby  granted,  and  all  other  the  here-  ^S^^"^^ 
ditaments  (if  any)  now  vested  in  the  said  E.  F.,  G.  H.,  and 
I.  E.,  upon  the  subsisting  trusts  of  the  same  indenture, 
shally  upon  the  execution  of  these  presents,  vest  in  the 
said  G.  H.  and  I.  E.  alone,  as  joint  tenants,  for  all  such 
estate  and  interest  as  the  said  E.  F.,  G.  H.,  and  I.  E.  had 
therein  immediately  before  the  execution  of  these  presents 
and  upon  the  trusts  and  subject  to  the  provisions  applic- 
able thereto  by  virtue  of  the  above- written  indenture  (a). 
In  witness,  &c. 

QpoD  the  continuance  of  the  physical  annexation.  See  pi*eceding 
Precedent,  and  Precedent  LXXVII.,  p.  323,  swpra,  for  other  forms  of 
rapplemental  deeds. 

(a)  A  conveyance  or  assignment  in  the  ordinary  form  may  be 
lahstitated  for  this  declaration.  And  where  there  is  property 
incapable  of  being  vested  by  such  a  declaration  (see  sub-sect.  (3)  of 
Beet.  12  of  the  Trustee  Act,  1893),  it  will  be  proper  to  recite  the 
intention  to  transfer  it  immediately  after  the  execution  of  the  deed. 
See  for  other  forms  of  a  declaration  for  vesting  property  under  the 
lection  referred  to,  Precedents  CLXI.  and  CLXII.,  suyi-cu  And  see 
as  to  r^stered  land,  p.  618,  swpra,  n.  (r). 


D.C.P.  40 
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Precedent 
CLXIV. 

TUAN8FEU  OF 

MORTGAGE,    ON 

APPOINTME.VT 

OF  NEW 

TRUSTEE. 


Parties. 


Recital  of 
mortgage. 


<  )f  death  of  cue 
mortgagee. 

That  principal 
and  some 
interest  are 
owing,  and 
belong  in 
equity  to  the 
transferees. 

AVituesseth 
4i.ssignment  of 
jnortgage  debt. 


CLXIV. 

Transfer  of  a  Mortgage  by  Independent  Deed,  by  otit 
Continuing  and  one  Betiring  Trustee  to  the  Con- 
tinuing and  New  Trustees. 

This    INDENTUEE,  made   the  day   of    , 

BETWEEN  A.,  of,  &c.  [continuing  triistce],  and  B.,  of,  &c. 
[retiring  trM«i<?e],  of  the  one  part,  and  the  said  A.,  C,  of, 
i&c.,  and  D.,  of,  &c.  [contiyitiing  and  7ieto  tfttstees],  of  the 

other  part.     Whereas,  by  an  indenture  dated  the 

day  of ,  and  expressed  to  be  made  between  [parties]^ 

in  consideration  of  £ to  the  said  [mortga^nor]  paid  by 

the  said  A.,  B.,  and  E.,  out  of  monies  belonging  to  them 
on  a  joint  account,  the  said  [martgagor]  did  grant  unto 
the  said  A.,  B.,  and  E.,  their  heirs  and  assigns,  certain, 
&c.  [the  parcels  being  indii'ated,  nt  supra,  p.  320].  To 
HOLD  the  same  unto  and  to  the  use  of  the  said  A.,  B.,  and 
E.,  their  heirs  and  assigns,  subject  to  a  proviso  for 
redemption  of  the  same  premises  on  payment  by  the  said 
[mortgagor],  his  heirs,  executors,  administrators,  or 
assigns,  to   the   said  A.,  B.,  and   E.,  their   execatois, 

administrators,  or  assigns,  of  £ ,  on  the day  of 

,  18 — ,  with  interest  thereon  in  the  meantime  at  the 

rate  of  £ per  cent,  per  annum.     And  whereas  the 

said  E.  is  dead.    And  whereas  the  said  principal  sum  of 

£ ,  with  current  interest  thereon,  remains  owing  on 

the  security  of  the  hereinbefore  recited  indenture,  but  the 
same  now  belongs  to  the  said  A.,  C,  and  D.,  upon  a 
joint  account.  Now  this  indenture  witnesseth,  that 
in  consideration  of  the  premises,  they  the  said  A.  and  B. 
AS  mortgagees  do,  and  each  of  them  doth,  hereby  assign 
unto  the  said  A.,  C,  and  D.,  their  executors,  adminis- 
trators, and  assigns,  all  that  the  said  principal  sum  of 

£ ,  so  owing  to  the,  said  A.  and  B.  on  the  security  of 

the  hereinbefore  recited  indenture  as  aforesaid,  and  all 
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interest  due  and  to  grow  due  thereon,  and  the  benefit 
of  all  secarities  for  the  same  respectively,  to  hold  the 
premises  unto  the  said  A.,  C,  and  T>.,  their  executors, 
administrators,  and  assigns.  And  this  indenture  also 
wriNESSETH,  that,  for  the  consideration  aforesaid,  they 
the  said  A.  and  B.  as  mortgagees  do,  and  each  of  them 
doth,  hereby  grant  unto  the  said  C.  and  D.,  and  their 
heii's,  ALL  THE  hereditaments  and  premises  in  the  herein- 
before recited  indenture  comprised,  or  expressed  to  be 
thereby  granted,  To  hold  the  last-mentioned  premises 
UNTO  the  said  G.  and  D.,  and  their  heirs,  to  the  use  of 
the  said  A.,  C,  and  D.,  their  heirs  and  assigns  for  ever, 
scbject  to  such  right  Qr  equity  of  redemption  as  the 
same  premises  are  now  subject  to  by  virtue  of  the  herein- 
before recited  indenture,  [on  payment  to  the  said  A.,  C, 
and  D.,  their  executors,  administrators,  or  assigns,  of  the 

said  sum  of  £ ,  and  the  interest  due  and  to  grow  due 

thereon].     In  witness,  &c. 


Precedent 
CLXIV. 

TRANSFER  OP 

MORTOAOEy  ON 

APPOINTMENT 

OP  NEW 

TRUSTEE. 

And  the  benefit 
of  securities. 

Habendum  to 
old  and  new 
trustees. 

Witnesseth. 

Conveyance  of 
the  mortgaged 
premises. 

Habendum. 

To  the  old  and 
new  trustees 
in  fe<*. 

Subject  to  the 
subsisting 
e(|uity  of 
rraemption. 


\ 
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Prrcbdbxt 
CLXXII. 

BYTBNANTPOR 
LIFE  OF  TRUM 

SETTLED  BY 
RBFEBENCB  TO 

LIMITATIONS 
OF  FREEHOLDS. 

That  ultimate 
beneficial 
interest  has  not 
become  abso- 
lutely Tested. 

Of  right  of 
tenant  for  life 
to  terms. 


Witnesseth. 


Declaration 
that  terms 
shall  be 
enlarged  into 
fee  simples. 


To  the  intent 
that  the  pre- 
mises may  be 
vested  in  the 
trustees  in 
fee  simple. 

Witnesseth 
also. 


Grant  of  the 
premises. 


the  ultimate  beneficial  interest  in  the  said  terms  specified 
in  the  said  second  schedule  hereto  has  not  become 
absolutely  and  indefeasibly  vested  in  atiy  person :  And 
WHEREAS  the  said  A.  B.  is,  as  hereinbefore  appears,  bene- 
ficially entitled,  in  right  of  the  several  terms  aforesaid 
respectively,  to  possession  of  the  said  hereditaments 
specified  in  the  said  second  schedule  hereto  comprised  in 
the  said  terms  respectively,  and  there  is  no  trust  or  right 
of  redemption  affecting  any  of  the  said  terms  in  favour 
of  any  person  entitled  in  reversion  expectant  on  the 
same  terms,  and  there  is  no  rent  incident  to  the 
reversion  of  any  of  the  said  terms  now  subsisting,  and 
the  said  terms  are  respectively  not  liable  to  be  deter- 
mined by  re-entry  for  condition  broken:  Now  xms 
INDENTURE  WITNESSETH,  that  in  Consideration  of  the 
premises  and  in  exercise  of  the  power  in  this  behalf 
contained  in  the  Conveyancing  and  Law  of  Property 
Act,  1881,  she  the  said  A.  B.  doth  hereby  declare  that 
the  several  terms  of  years  specified  in  the  said  second 
schedule  hereto,  or  the  several  residues  thereof  respec- 
tivel}',  as  regards  the  hereditaments  specified  in  the 
same  schedule,  or  now  vested  in  the  said  G.  D.  and 
£.  F.,  for  the  residues  of  the  said  terms  respectively 
upon  the  subsisting  trusts  of  the  hereinbefore  recited 
will,  shall,  from  and  after  the  execution  of  these  presents 
by  the  said  A.  B.,  be,  and  the  same  are  hereby  enlarged 
into  the  fee  simple.  To  the  intent  that  the  same  several 
hereditaments,  including  the  mines  and  minerals  within 
and  under  the  same,  may  be  vested  in  the  said  C.  P- 
and  E.  F.  in  fee  simple :  And  this  indenture  also 
WITNESSETH,  that  in  consideration  of  the  premises,  and 
in  obedience  to  the  direction  in  this  behalf  in  the  afore- 
said Act  contained,  they,  the  said  G.  D.  and  E.  F.  do 
and  each  of  them  doth  hereby  grant  unto  the  said  A.  B. 
and  her  heirs,  all  the  said  hereditaments  specified  in 
the  said  second  schedule  hereto,  or  otherwise  comprised 
in   the  declaration    hereinbefore   contained,   Togethkr 
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with  the  mines  and  minerals  \vithin  and  under  the  same,     Pukcedext 

PJ  XXII 

To  HOLD  the  premises  hereinbefore  granted  unto  the  said         " 

A.  B.  and  her  heirs,  To  the  uses,  upon  the  trusts  and  by  tenant  pou 

LIFE  OP  TEKM 

with  and  subject  to  the  powers  and  provisions,  in  and     skitlbd  by 
by  the  hereinbefore  recited  will,  limited  and  declared  "^^krence  to 

•^  .  ,  '        ,  ,  .  LIMITATIONS 

ooncemmg  the  said  freehold  hereditaments  in  the  said  of  freeholds. 

parish  of  ,  thereby  devised  as  aforesaid,  so  far  as  to  the  uses 

the  same  uses,  trusts,  powers,  and  provisions  are  now  the^^o/ti,e 
subsisting  or  capable  of  taking  effect,  but  so  as  not  to  freeholds, 
increase  or  multiply  charges  (a).     In  witness,  &c. 

THE  FIEST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  refeiTed  to. 

(a)  See  Conv.  Act,  1881, 8.  65,  sub-s,  5,  which  directs  a  conveyance 
in  the  case  suppoeed  in  the  t'recedent.  And  see  p.  63B,  supra,  n.  (a), 
ad  Jin,  Where  the  land  is  registered,  see  L.  T.  Rules,  r.  101,  and  the 
obdenrations,  supra,  pp.  87,  88,  92 — 94. 
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^ttitUs  ai  ^artnersbip  (^0. 


Phecedbnt 
CLXXIII. 


ARTICLES  OF 
PARTNERSHIP. 

Parties. 

Agreement 
to  become 
partoers. 


Proviso  for  the 
determinatioii 
of  the  partner- 
ship at  the  end 
of  the  first 
seven  years. 


Firm  and  style. 

Place  of 
business. 


CLXXIII. 

Articles  of  Paiitnership. 

This  indenture,  made,  &c.,  BETWEEN  A.,of,&c.,of 
the  one  part,  and  B.,  of,  &c.,  of  the  other  part,  witnesseth, 
as  follows : 

I.  The  said  A.  and  B.  will  become  and  remain  partners 

in  the  business  of ,  for  the  term  of years  from 

the  date  of  these  presents,  if  both  of  them  shall  so  long 
live. 

II.  Nevertheless  the  partnership  shall  terminate  at  the 
end  of  seven  years  from  the  date  of  these  presents,  if 
either  partner  shall  desire  its  termination,  and  of  such 
his  desire  shall  give  not  less  than  six  calendar  months' 
previous  notice  in  writing  to  the  other  of  them,  or  shall 
leave  such  notice  at  the  place  where  the  said  business 
shall  for  the  time  being  be  carried  on. 

III.  The  firm  of  the  partnership  shall  be . 

IV.  The  business  of  the  partnei-ship  shall  be  carried 

on  at  ,  or  at  such  other  place  or  places  as  the 

partners  shall  hereafter  determine. 

(a)  As  to  partnership  deeds,  see  Davidson's  Prec.  Conv.,  3rd  ed.. 
Vol.  v.,  Part  II.,  pp.  303—338.  It  luis  l>een  found  impossible  to 
give  more  than  one  precedent  oF  articles,  but  some  alternative  ami 
additional  clauses  will  be  found  at  the  end  of  this  Precedent.  It 
does  not  appear  that  the  Partnership  Act,  1890  (53  &  54  Vict,  c  39), 
has  changed  in  any  important  respect  the  law  of  jiartnership,  or 
rendered  necessary  any  alteration  in  the  form  of  articles  ;  but  theiv 
is  some  doubt  whether  under  sect.  31  the  assignment  by  a  partner  of 
his  share  in  the  business  works  (as  before  the  Act)  a  dissolution,  and 
a  provision  relating  to  that  will  be  found  among  the  alternative  an«l 
additional  clauses  above  refen-ed  to. 
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V.  Both  the  partners  will  at  all  times  diligently  employ     Phecedent 
themselves  in  the  business  of  the  partnership,  and  carry         UL   ' 

on  the  same  for  the  greatest  advantage.  articles  of 

\1.  Neither  partner  shall,  either  directly  or  indirectly,  -      — ' 

engage  in  any  business  except  the  business  of  the  partner-  ateid  to  the 

ship,  and  upon  account  thereof.  business. 

VII.  Neither  partner   shall  take  any  apprentice,  or  ^^^en  "^^ 

hire  or  dismiss  any  clerk,  traveller,  workman,  or  sei^vant,  in  any  other 
without  the  consent  of  the  other  partner.  \ . 

^  ,  — nor  to  hire 

YIII.  The  capital  of  the  partnership  shall  consist  of  or  dismiss  any 

the  sum  of  £ ,  to  be  brought  in  by  the  partners  in  o^[i^mutual^ 

equal  shares.  consent. 

IX.  The  said  capital  and  the  profits  arising  therefrom  Capital,— 
(including  the  premiums  to  be  paid  for  any  apprentice  conS)ution 
to  be  taken  by  either  of  the  partners),  shall  (subject  of,  andem- 
as  hereinafter  is  mentioned)  be  employed  in  the  said 
business. 

X.  The  rent  of  the  houses,  mills,  and  buildings  in Outgoings  of 

aforesaid,   or   of  any  other  buildings  where  the   said  shm  to^^^^' 
business  shall  be  carried  on,  and  the  cost  of  repairs  and  paid  out  of  the 
alterations,  and  all  rates,  taxes,  payments  for  insurance,  profits,  m^,  in 
and  other  outgoings  whatsoever  in  respect  of  the  same,  *^?*®  ^^  J®^* 

■I  .  ,,  ,1    t'leucy,  by  the 

and  the  w^ages  and  remuneration  of  all  persons  employed  imrtuers,  in 
in  the  said  business,  and  all  other  monies  to  become  equal  shares. 
payable  upon  account  of  the  said  business,  and  all  losses 
which  shall  happen  in  the  same,  shall  be  paid  out  of  the 
capital  of  the  partnership  and  the  profits  arising  there- 
from, or,  if  the  same  shall  be  deficient,  by  the  partners 
in  equal  shares. 

XL  When  there  shall  be  occasion  to  give  any  security  That  both 
or  undertaking  for  the  payment  of  money  on  account  of  P^^^^^fs  shall 

ox-./  J  ^  sign  secunties 

the  partnership  (except  when  the  contrary  shall,  in  the  for  money; 
common  course  of  business,  be  unavoidable),  the  same 
shall  be  signed  by  both  partners. 

XII.  If  (except  in  the  case  aforesaid)  either  partner  --andanjr 

shall  give  any  such  security  or  undertaking  which  shall  ^on^aloM^ 

not  be  signed  by  the  other  partner,  the  same  shall  be  to  be  the  sepa- 

rate  liability 
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I'RBCEDENT  deemed  to  be  given  on  the  separate  account  of  the 

'  partner  so  giving  it,  and  he  shall  satisfy  the  same  out  of 

ARTICLES  OF  his  soDarato  estate,  and  shall  indemnify  the  other  partner 

PARTNERSHIP.  .                  ,,                                                              i    ii                t 

from  all  expenses  on  account  thereof. 

2^*>  P^"*"^'  XIII.  If  either  partner  shall  lend  any  of  the  monieB, 

Either  partner  or  deliver  upon  credit  any  of  the  goods  of  the  partnership 

lending  or  ^  ^^j^y  person  or  persons  whom  the  other  partner  shall 

gmng  credit  »^  ^                    ^                             ^                     ^ 

to  any  person  previously,  in  writing,  have  forbidden  him  to  trust,  the 
BhaUpreWously  Partner  SO  lending  or  delivering  shall  pay  to  the  partner- 
have  forbidden  ship  SO  much  ready  money  as  shall  be  equal  to  the  full 
to  make  good  amount  or  value  of  the  money  or  goods  which  he  shall 

the  deficiency,  g^  i^^j  ^j.  deliver. 

Neither  part-  XIV.  If  either  partner  shall  buy  any  goods  or  articles 

^he'crasent*      exceeding  the  value  of  £ ,  without  the  previous  con- 

oi  the  other,  ggnt  in  writing  of  the  other,  the  other  partner  shall  have 

any  contract  the  option  either  to  take  such  goods  or  articles  on  account 

above  a  certain  ^f  jjjg  partnership,  or  to  let  the  same  remain  the  separate 

amount  on  pain  r                    i »                                                                    r 

of  the  same  property  of  the  partner  who  shall  have  so  bought  the  same, 
his^vate* ^  XV.  Neither  partner  shall,  without  the  previous  con- 
contract,  ggnij  in  writing  of  the  other,  enter  into  any  bond  or 
nOT*^'t?out'  become  bail  or  security  for  any  person,  or  subscribe  any 
the  consent  of  policy  of  insurance,  or  do,  or  willingly  suffer  to  be  done, 
become^Burety,  anything  whereby  the  capital  or  property  of  the  partner- 
or  do  any  act  ghip  may  be  extended  or  taken  in  execution. 

whereby  the  -^  r 

partnership  XVI.  Each  partner  shall  punctually  pay  his  separate 

ErS^  kT'^  debts,  and  indemnify  the  other  partner,  and  the  capital 

execution.  and  property  of  the  partnership,  against  the  same  and 

Each  partner  q\\  expenses  on  account  thereof. 

to  pay  his  pn- 

vate  debts  and  XVII.  Books  of  account  shall  be  kept  by  the  partners, 

tL^partnewLip  *^^  proper  entries  made  therein  of  all  the  sales,  pur- 

against  them,  chases,  receipts,  payments,  engagements,  transactions, 

Books  of  and  property  of  the  partnership ;  and  the  said  books  of 

account  to  be  m.      i.       ^                  jr                    i' 

Upt,  and  re-  accounts,  and  all  securities,  papers,  and  writings  of  the 

pSereh^"^^   partnership,  shall  be  kept  at  the  counting-house  in 

documents,  at  aforesaid,  or  at  such  other  place  where  the  business  shall 

business^  °  be  Carried  on,  and  each  partner  shall  have  free  access  at 

all  times  to  examine  and  copy  the  same. 
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XVni.  On  the day  of ,  in  the  year ,  and  Pruckdext 

on  the  day  of in   every  succeeding  year,  a         ' 

general  account  shall  be  made  and  taken  by  the  partners  articles  of 
of  all  the  sales,  purchases,  receipts,  payments,  engage- 


PAUTNBRSHIP. 


ments,  and  transactions,  of  the  partnership  during  the  ^J^ts  and 
then  preceding  year,  and  of  all  the  capital,  property,   valuations  to 
engagements,  and  liabilities  for  the  time  being  of  the  certain  day  in 
partnership ;  and  the  said  general  account  shall,  imme-  ®*^^  ^^"' 
diately  after  the  same  shall  be  made  and  taken,  be  written 
into  two  books,  and  be  signed  in  each  such  book  by  each 
partner;   and  after  such  signature,  each  partner  shall 
keep  one  of  the  said  books,  and  shall  be  bound  by  every 
such  account,  except  that,  if  any  manifest  error  be  found 
therein  by  either  partner,  and   signified  to  the  other 
partner  within  twelve  months  after  the  same  shall  have 
been  so  signed  by  both  of  them,  such  error  shall  be 
rectified. 

XIX.  The  partners  shall  be  entitled  to  the  net  profits  Partners  to 
arising  from  the  said  business,  and  remaining  after  the  profitJ^n''^* 
payments  hereinbefore  directed  to  be  made  thereout,  in  equal  shares. 
equal  shares. 

XX.  In  each  year  it  shall  be  lawful  for  each  partner  to  Partners  may 
take  out  of  the  net  profits  of  the  said  business,  by  equal  dl^^c'e^^n 
quarterly  payments,  on  the day  of  ,  the quarterly  sums 

J  •  i  V  3  t  i   x-L  J        out  of  tne  net 

day  of ,  the day  of ,  and  the  day  profits;  subject 

of ,  the  sum  of  £ for  his  separate  use ;  but  if,  ^  *  provision 

*  for  refunding 

at  the  end  of  any  year,  it  shall  appear,  upon  taking  the  at  the  end  ot 
general  annual  account,  that  the  net  profits  of  such  year  *^7Xiincr 

shall  not  have  amounted  to  the  sum  of  £ [the  total 

yearly  amount  of  the  quarterly  allowances  to  both  paHners], 
in  such  case,  immediately  after  such  general  annual 
account  shall  have  been  taken,  each  partner  shall  repay 
to  the  partnership  the  excess  (if  any)  of  the  amount  of 
the  sum  which  he  shall  actually  have  received  in  respect 
of  such  quarterly  payments  over  the  sum  which  he  shall 
have  been  entitled  to  receive  as  his  share  of  the  net 
profits  of  the  said  business. 
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On  the 
expiration  or 
determination  * 
of  the  partner- 
ship, accounts 
to  be  token  and 
settled — and 
provision  made 
for  debts  and 
liabilities ; 

—and  the 
residue  of  the 
partnership 
property  to  be 
divided  in 
equal  shares, 
iiud  all  neces- 
sary releases 
and  other 
instruments 
executed. 


l^rovision  in 
case  one 
partner  die 
during  the 
partnership,  for 
ascertaining 
the  sum  to  be 
paid  to  bis  re- 
presentatives, 


— with  a 
certain  allow- 
ance in  lieu 
of  profits ; 


XXI.  Within  six  calendar  months  after  the  expiration 
of  the  partnership,  otherwise  than  by  the  death  of  either 
partner,  a  general  account  shall  be  taken  by  the  partners 
of  all  the  capital,  property,  engagements,  and  liabilities 
of  the  partnership,  and  immediately  after  such  last- 
mentioned  account  shall,  have  been  so  taken  and  settled, 
the  partners  shall  forthwith  make  due  provision  for  the 
payment  of  the  debts,  and  meeting  all  other  Uabilities 
of  the  partnership,  and  subject  thereto  all  the  property 
of  the  partnership  shall  be  divided  between  the  partners 
in  equal  shares,  and  such  instruments  in  writing  shall  be 
executed  by  the  partners  respectively  for  facilitating  the 
getting  in  of  the  debts  due  to  the  partnership,  and  for 
vesting  the  whole  right  in  the  said  respective  shares  of 
the  said  property  in  the  partner  to  w^hom  the  same 
respectively  shall  upon  such  division  belong,  and  for 
releasing  to  each  other  all  claims  on  account  of  the  part- 
nership, and  otherwise  as  are  usual  in  cases  of  the  like 
nature. 

XXII.  If  either  partner  shall  die  during  the  partner- 
ship, his  executors  or  administrators  shall,  if  such  death 
shall  happen  before  the  day  hereinbefore  appointed  for  the 
first  general  annual  account,  be  entitled  to  the  capital 
brought  in  b}"^  such  deceased  partner;  or,  if  the  same  shall 
happen  after  the  day  hereinbefore  appointed  for  the  first 
annual  account,  shall  be  entitled  to  such  sum  of  money 
as  the  share  of  the  deceased  partner  of  the  capital  and 
property  of  the  partnership  shall,  upon  the  then  last 
general  annual  account,  amount  to,  or  as  such  share  would 
have  amounted  to  in  case  such  account  had  been  taken 

on  the day  of [the  proper  day  for  taking  such 

cu-coiint]y  immediately  preceding  such  death;  and  in  either 
case  the  executors  or  administrators  of  the  deceased 
partner  shall  also  be  entitled  to  an  allowance,  after  the 
rate  of  £ —  per  cent,  per  annum,  upon  the  capital,  or 
share  of  capital,  and  property  (as  the  case  may  be), 
of  such  deceased  partner,  in  lieu  of  profits,  from  the 
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commencement  of  the  partnership,  or  from  the  then  last     Precbdext 
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general  annual  account  (as  the  case  may  be),  to  the  time        '! 

of  such  death ;  and  the  surviving  partner,  his  executors  akticles  of 

or  administrators,  shall  pay  such  allowance  in  lieu  of  ^—      — 

profits  on  demand,  and  shall,  within next  after  the  ^ing  the' 

death  of  the  deceased  partner,  execute  and  deliver  to  his  ^^^  ^J^^ 

,  .  time  of  pav- 

executors  or  administrators  a  bond  in  a  penalty  double  ment  and  the 
the  principal  conditioned  for  the  payment  of  the  said  ^^ven^y^theT 
principal  sum  to  which  they  shall  become  entitled  as  afore-  surviving 
said,  with  interest  thereon  after  the  rate  of  £ —  per  cent.  ^^  ^^^' 
per  annum  from  such  death,  in  manner  following  (that  is 
to  say),  one  third  part  of  such  principal  sum,  with  the 
interest  on  the  same  third  part,  at  the  end  of  six  calendar 
months  from  the  date  of  such  bond ;  one  other  third  part 
with  interest  thereon  at  the  end  of  twelve  calendar  months 
from  the  date  of  such  bond  ;  and  the  remaining  thu'd  part, 
with  interest  thereon,  at  the  end  of  eighteen  calendar 
months  from  the  date  of  such  bond. 

XXni.  The  surviving  partner,  his  executors  or  adminis-  —and  for 
trators,  shall  also  execute  and  deliver  a  bond  in  a  suffi-  ot  pro^r*''''' 
cient  penalty  to  the  executors  or  administrators  of  the  indemnities 
deceased  partner  for  indemnifying  them,  and  the  estate 
of  the  deceased  jmrtner,  from  the  debts,  engagements,  and 
liabihties  of  the  partnership  at  or  after  such  death,  and 
from  all  expenses  on  account  of  the  same,  and  the 
executors  or  administrators  of  the  deceased  partner  shall 
release    and    assign    unto    the    surviving  partner,   his 
executors  or  administrators,  all  their  share,  right,  title, 
and  interest  in  the  capital  and  property  of  the  partner- 
ship, and  empower  him  and  them,  as  much  as  in  them 
lies,  to  recover  and  receive  the  same. 

XXIV.  Whenever  any  difference  shall  arise  between  Arbitration 
the  parties  hereto  or  their  respective  executors  or  adminis-  ^^*^'*®- 
trators  touching  these  presents,  or  anything  herein  con- 
tained, or  the  operation  hereof,  or  the  rights,  duties,  or 
liabilities  of  either  party  in  connection  with  the  premises, 
the  matter  in  difference  shall  be  referred  to  two  arbitrators. 
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Phbcedknt    one  to  be  appointed  by  each  party,  pursuant  and  so  as 

*     with   regard   to    the    mode   and    eonseqaences   of  the 

ARTICLES  OP    reference,  and  in  all  other  respects  to  conform  to  the 

^ provisions  in  that  behalf  of  the  Arbitration  Act,  1889,  or 

any  then  subsisting  statutory  modification  thereof.    Is 

WITNESS,  &C.  ((*)• 

(a)  The  following  are  alternative  and  additional  clauses,  some 
of  them  contemplating  a  |)artnership  between  more  than  two 
persons  : — 

Commence-  !•  The  partnership  shall  commence  on  the day  of 

ment  and         jg —  j^jj^  gj^g^jj  continue  for  the  period  of  fourteen 

duration  of  .  .  -r» 

partnership.      years,  if  the  said  A.,  B.,  and  G.  or  any  two  of  them  shall 

so  long  live. 
Offices  vested         2.  The  Said  A.,  in  whom  the  said  offices  are  now  vested 

to  be  h^W^n^^    *^^'  ^^^  Unexpired  residue  of  a  term  of years,  granted 

trust  for  by  a  lease  dated  the day  of ,  18 — ,  shall  hold 

®  ^^'  the  said  offices   and  the  fixtures  and  office   furniture 

therein.  In  trust  for  and  as  part  of  the  capital  of  the 
partnership,  and  the  said  A.  shall  be  indemnified  by  the 
partnership  against  the  rent  reserved  by,  and  the  covenants 
and  agreements  contained  in,  the  said  lease. 
Capital.  8.  The  capital  of  the  partnership  shall  consist  of  the 

said  leasehold  offices  and  fixtures  and  furniture  and  of  the 

sum  of  £ advanced  by  the  said  A.,  and  of  the  sum  of  ■ 

£ advanced  by  the  said  B.,  and  the  said  A.  and  B- 

shall  be  entitled  to  the  said  capital  in  the  following  shares, 
that  is  to  say,  the  said  A.  to  two  third  shares,  and  the 
said  B.  to  one  third  share ;  and  the  said  A.  and  B.  shall  i 
be  entitled  to  interest  payable  half-yearl}*  at  the  rate  d  . 
£5  per  cent,  per  annum  from  the  commencement  of  tbe^ 
partnership  upon  the  respective  sums  advanced  by  theiB»  [ 
and  if  any  partner  shall  advance  any  further  sum  as 
capital,  he  shall  be  entitled  to  interest  payable  half-yeai^' 
at  the  rate  aforesaid  from  the  date  of  the  advance,  and 
the  principal  of  such  further  advances  shall  be  repaid 
within  twelve  calendar  months  after  a  notice  in  writing  \ 
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requiring  repayment  shall  have  been  given  to  the  other     Pkkceijknt 

partners  or  partner,  or  left  at  the  offices  for  the  time  being         

of  the  partnership.  articles  of 

4.  The  said  A.  may  draw  out  of  the  profits  of  the  '- '- 

partnership  the  annual  sum  of  ±* ,  the  said  B.  the  entitled  to 

annual  sum  of  £ ,  and  the  said  C.  the  annual  sum  of  ^w  out 

monthly  sums. 

k ,  by  equal  monthly  payments,  on  the day  of 

every  month ;  but  if  at  the  end  of  any  year  it  shall  appear, 
npon  taking  the  general  annual  account  herein  directed, 
that  the  share  of  any  partner  in  the  net  profits  of  such 
year  (which  for  the  purposes  of  this  article  are  to  be  taken 
to  include  interest  on  capital)  shall  not  have  amounted  to 

the  sum  of  £ [the  total  amount  of  his  alloicanccs\ 

then  immediately  after  such  general  annual  account  shall 
have  been  taken  and  signed,  he  shall  refund  to  the  part- 
nership the  sum  by  which  the  amount  which  he  shall  have 
drawn  out  exceeds  the  amount  of  his  share  of  such  net 
profits  for  the  year. 

5.  No  partner  shall  assign,  charge  or  encumber  his  Xottoassi^ 
share  or  interest  or  any  part  of  his  share  or  interest  in  the  coJ^nt^^**^^^* 
partnership  without  the  previous  consent  in  writing  of 

the  other  partners  or  partner,  except  that  the  said  A.  may 
introduce  a  son  and  assign  the  whole  or  any  part  of  his 
share  to  him. 

6.  The  said  C.  shall  be  considered  a  sleeping  partner.  Sleeping 

and  shall  not  take  any  personal  share  in  the  business  of  ^"|^^an^°actke 
the  partnership.  »^i^  in  the 

7.  The  partners  shall  be  entitled  to  the  net  profits  of  „  _^    \  , 

41     ,      .  .       ,  #  11       .  1         .  Partners  to  be 

ibe  busmess  m  the  shares  following,  that  is  to  say,  the  entitled  to  net 

said  A.  to  three  sixth  shares,  the  said  B.  to  two  sixth  C^ghnre'!^'' 

shares,  and  the  said  G.  to  one  sixth  share,  and  the  share 

<rf  each  partner  shall  be  carried  to  his  credit  in  the  books 

of  the  partnership,  immediately  after  every  such  annual 

account  as  aforesaid  shall  have  been  taken  and  signed, 

and  may  be  drawn  out  at  pleasure. 

8.  If  the  said  A.  shall  be  desirous  of  retiring  from  the  Provision  for 
IMirtnership  at  the  end  of  any  year  ending  on  the  said of  Mnii™™^'** 
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partner  at  the 
end  of  any 
year. 


rrovision  ou 
death  of  any 
partner. 


ProTision  for 
payment  of 
annuity  to 


day  of ,  and  of  such  desire  shall  give  not  less  than 

calendar  months'  previous  notice  in  writing  to  the 


other  partners  or  partner,  or  shall  leave  such  notice  at 
the  office  for  the  time  being  of  the  partnership,  then  at 
the  end  of  such  year  the  partnership,  so  far  as  regards  tiie 
said  A.,  shall  determine,  and  thereupon  his  share  in  the 
net  profits,  as  ascertained  at  the  general  annual  account 
appointed  to  be  taken  on  that  day,  and  all  interest  upon 
the  capital  advanced  by  him,  shall  be  paid  to  him  within 

calendar  months  thereafter;   and  the  said  B,  and 

C.  shall,  within  the  same  period,  execute  and  deliver  to 
the  said  A.,  his  executors  or  administrators,  a  bond  in  a 
sufficient  penalty  or  covenant  for  payment  to  him  or 

them  within years  from  the  date  of  such  retirement^ 

of  the  capital  for  the  time  being  advanced  by  the  said  A^ 
together  with  interest  thereon  at  the  rate  aforesaid^ 
payable  half-yearly. 

9.  If  any  partner  shall  die  during  the  partnership, 
executors  or  administrators  shall  be  entitled  to  his  sh 
in  the  net  profits  of  the  partnership  up  to  the  day  herei 
before  appointed   for  taking  the  next  general   ann 
account,  and  shall  be  entitled  to  join  with  the  survivi 
partners  or  partner  in  taking  such  account,  and  th 
upon  the  share  of  the  partner  so  dying,  as  ascertained 
such  account,  in  the  net  profits,  together  with  all  in 
upon  the  capital,  if  any,  for  the  time  being  advanced 
him,  shall  be  paid  to  his  executors  or  administra 

within calendar  months  thereafter,  and  the  survivi 

partners  or  partner  shall  within  such  period  execute 
deliver  to  the  executors  or  administrators  of  the  pai 
so  dying  a  bond  in  a  sufficient  penalty,  or  covenant 

payment  to  them  within years  from  the  dat«  of  si 

death,  of  the  capital  for  the  time  being  (if  any)  advani 
by  or  belonging  to  the  partner  so  dying,  together 
interest  at  the  rate  aforesaid,  payable  half-yearly. 

10.  In  addition  to  the  bond  or  covenant  herein! 
directed  to  be  given  to  the  said  A.  on  his  retirement, 


I 
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to  his  executors  or  administrators  on  his  death,  whichever     Puei  edknt 

CLXXIII 

event  shall  happen,  the  other  partners  or  partner  shall  ^ 

execate  and  deliver  to  him  on  his  retirement,  or  on  his    akticles  op 

1*  ART  V  PUSH  IP 

death  to  any  wife  who  may  smvive  him,  another  bond  in 


a  sufficient  penalty  or  covenant  for  the  payment  to  the  oTiiis  retire-^ 
said  A.,  or  to  any  wife  who  may  survive  him,  as  the  case  jnent,  or  to 

may  be,  during  the  period  of years  from  the  retire-  his  death. 

ment  or  death  of  the  said  A.,  as  the  case  may  be,  if  he 

or  she  shall  so  long  live,  of  a  clear  annuity  of  .£ ,  to 

be  paid  by  four  equal  quarterly  payments,  the  first  to  be 
made  at  the  end  of  three  calendar  months  from  the 
retirement  or  death  of  the  said  A. 

11.  Upon  the  execution  and  delivery  of  the  bonds  or  The  other 
covenants  hereinbefore  du-ected  to  be  given  on  the  retire-  come  entitled^* 
ment  or  death  of  the  said  A.,  his  share  in  the  partnership  to  his  share 
property  and  eflfects  and  the  goodwill  thereof  shall  go  proporaons. 
and  8ur\dve   to  the  said  B.  and   C.  in   the  following 
proportions,  four  sixths  to  the  said  B.  and  two  sixths  to 
IhesaidC. 

12.  After  the  retirement  of  the  said  A.,  he  shall  not  Senior  partner 
practise  as  a  ,  or  hold  any  office  included  in  the  ^thki^sS^'^ 

I  business  of   the  partnership,  within  a  radius  of  fied  distance 

miles  (a)  from   the  offices  for   the   time   being  of  the  men^r^"^*^^ 
partnership. 

I    13.  Each  partner  may,  at  his  own  separate  risk,  and  Partners  mny 
jvithout    fee    or  reward,  give  professional   advice  and  ^onafwlvice 
I  assistance  to  any  member  of  his  family  in  the  degree  of  gratis  to  certain 
lelationship  of  father,  mother,  child,  grandchild,  brother  their  families. 
or  sister,  or  then-  respective  wives  or  husbands,  but  in 
ttse  any  emolument  shall  arise  therefrom,  the  same  shall 
be  for  the  benefit  of  the  partnership. 
14.  Thb  said  A.  shall  within  a  reasonable  time  after  Senior  partner 

to  introduce 

(a)  Le^  as  the  crow  flies.    See  Moujkt  v.  Cole^  L.  R.  8  Ex.  32,  and  iut^o  f ave"^*^* 

1^  similar  pro\njBion8  in  claused  18  and  19.  the  choice  of 

(6)  Thii  clauisc  is  considered  to  be  of  gieat  iniportaiice  in  articles  patients  (h). 
between  medical  men  ;  and  the  next  following  clause  is  for  insertion 
in  similar  articles. 


^ 
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Precedent 
CLXXIII. 


ARTICLEg  OF 
PARTNERSHIP . 


Each  partner 
to  provide 
himself  with 
horses,  &g. 


If  either 
partner  shall 
go  abroad  for 
three  months, 
&c.,  the  other 
may  determine 
the' partner- 
ship. 


ProTision  for 
the  purchase 
of  offending 
partner's  share. 


the  commencement  of  the  partnership  introduce  the  said 
B.  to  all  the  patients  consulting  the  firm ;  but,  except 
where  any  particular  patient  or  family  shall  expressly 
require  the  attendance  of  the  said  B.,  the  said  A.  shall 
have  the  choice  of  attending  such  of  the  patients  con- 
sulting the  firm  as  he  shall  think  proper,  and  vhere 
either  partner  shall  attend  any  patient  or  family,  the 
other  partner  shall  not  in  any  manner  interfere  with 
him  in  such  attendance,  or,  except  in  his  absence,  attend 
such  patient  or  family,  but  nevertheless  all  professional 
business  by  either  partner  shall  be  carried  on  for  the 
benefit  of  the  partnership. 

15.  Each  partner  shall,  during  the  partnership,  pro- 
vide for  himself  all  such  horses  and  carriages  as  shall 
be  necessary  to  enable  him  efTectually  to  attend  to  the 
business  of  the  partnership,  and  shall  maintain  and  keep 
the  same  at  his  sole  expense. 

16.  If  either  partner  shall  at  any  time  during  the 
partnership,  go  and  remain  out  of  the  United  Kingdom 
for  three  consecutive  calendar  months  without  the  consent 
of  the  other  partner,  or  shall  do  any  act  whereby  he  may 

be  deprived  of  the  privilege  of  practising  as  a in 

England,  the  other  partner  may,  by  notice  in  writing 
delivered  or  sent  by  post  to  the  partner  so  offending, 
or  left  for  him  at  his  usual  place  of  abode  in  England, 
or  at  the  place  of  business  of  the  partnership,  deter* 
mine  the  partnership,  and  immediately  upon  such  notice 
being  delivered,  sent  or  left,  the  partnership  shaD 
determine. 

17.  If  the  partnership  shall  be  deteimined  under  the 
last  preceding  article,  the  partner  determining  the  part- 
nership shall  have  the  option  of  taking  and  paying  for  S 
the  share  of  the  offending  partner,  in  the  same  manner  as 
is  hereinafter  provided  in  the  case  of  the  death  of  either 
partner,  if  such  option  be  signified  in  the  notice  deter- 
mining the  partnership,  and  if  such  option  shall  not  be 
so  signified,  the  partnership  affairs  shall  be  wound  ap 
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in  the  same  manner  as  if  the  partnership  had  expired  hy     Prbcedknt 
efflaxion  of  time.  

18.  Ip  the  partnership  shall  be  determined  imder  the    articles  op 

PAKTVKR8HXP. 

provision  mentioned  in  the  last  article,  the  oflfending  '— 

partner  shall  not,  dm*ing  the  remainder  of  the  said  term  ghip  ^^i  ^' 
of years,  practise  as  a  within  miles  of  determined 

•  - 1  1         1  11  XI  i      ^der  the  last 

aforesaid,  or  attend  any  person  by  whom  the  part-  provision,  the 

nership  or  the  other  partner  shall  have  been  or  shall  p^^^ot 
thereafter  be  employed,  and  if  and  whenever  there  shall  to  practise 
be  a  breach  of  this  present  article,  the  partner  committing  ii^itg^ 
such  breach  shall  immediately  upon  every  such  breach 

pay  to  the  other  partner  the  sum  of  £ as  and  by 

way  of  liquidated  damages. 

19.  If  either  partner  shall   assign  his  share  in  the  Provisioufor 

_.t         •!•  1X1  •i_xv  vixi  dissolution  on 

partnership  or  any  part  thereof,  whether  absolutely  or  assignment  or 
by  way  of  mortgage  or  redeemable  charge  or  otherwise,  ^^^  °^ 
or  shall  commit  or  be  guilty  of  a  breach  of  any  of  the  either  partner. 
stipulations  herein  contained  [and  numbered  respectively 

1,  and  the  other  partner  shall  within  three  calendar 

months  after  receiving  information  of  such  assignment 
or  breach,  give  to  the  partner  by  whom  such  assignment 
or  breach  shall  have  been  made  or  committed,  notice  in 
writing  that  the  partnership  shall  forthwith  determine, 
or  leave  such  notice  at  the  place  where  the  business  of 
the  partnership  shall  for  the  time  being  be  carried  on, 
then  immediately  upon  such  notice  being  so  given  or  left 
the  partnership  shall  determine  (but  without  prejudice 
to  any  remedies  for  the  breach  of  any  of  the  stipulations 
herein  contained),  and  the  partnership  affaks  shall  be 
wound  up  in  the  same  manner  as  if  the  partnership  had 
expired  by  effluxion  of  time,  unless  the  partner  by  whom 
such  notice  shall  be  given  or  left  shall  by  the  same  notice 
declare  his  option  to  take  and  pay  for  the  share  of  the 
other  partner  in  the  same  manner  mutatis  mutandis  as 
herein  is  provided  in  the  case  of  the  death  of  either 
partner,  and  if  such  option  shall  be  so  declared,  such 
share  shall  be  taken  and  paid  for  accordingly,  and  the 
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I*RECF.DKNT 
CLXXIII. 

ARTICLES  OP 
PARTNERSHIP. 


I^artner  whose  share  shall  be  so  taken  shall  bj^  the  release 
and  assignment  to  be  given  by  him  to  the  partner  by 
whom  such  notice  shall  have  been  given  or  left,  enter 
into  a  covenant  with  such  last-mentioned  partner  not  at 
any  time  afterwards  either  solely  or  jointly  with,  or  as 
agent  or  servant  of  or  traveller  for  any  other  person  or 
persons  directly  or  indirectly  to  carry  on  or  be  engaged 
or  concerned  or  interested  in  or  to  solicit  or  accept  orders 

in  the  business  of  a  or  any  trade  or   business 

connected  therewith  or  to  permit  or  suffer  his  name  to 
be  used  or  employed  in  carrying  on  or  in  connection  with 

any  such  business  or  trade  within  twenty  miles  of  

aforesaid. 
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^tohntiian  of  l^tths  {a). 


CLXXIV. 

AcENOWLEDGMBNT  and  UNDERTAKING  OS  to  Production  and     Pbkcbdbnt 

Cu8tod7j  of  Deeds.  CLXXIV. 


Parties. 


IhIS  INDENTUEE,  made,  &c.,  between  A.,  of,  &c.  <>»  fiduciary 
[vendor]^  of  the  one  part,  and  B.,  of,  &c.  [purchaser]^  of 
the  other  part.    Whereas,  by  an  indenture  bearing  even  p    .^  i  ^u 
date   with,  but   executed    before,   these   presents,  and  deed  of  con- 
expressed  to  be  made  between  the  said  A.,  of  the  one  evra^date^ 
part,  and  the  said  B.,  of  the  other  part,  in  pursuance  of 
a  contract  for  sale  therein  mentioned,  certain  heredita- 
ments therein  described  have  been  assured  unto  and  to 
the  use  of  the  said  B.,  his  heirs  and  assigns.     And  —that  the 
WHBBEAS  the  several  deeds  and  writings  specified  in  the  f^i^*^*® 
sehednle  hereto  relate  as  well  to  the  hereditaments  com-  estates  than 
prised  in  the  hereinbefore  recited  indenture  as  to  other  ' 

hereditaments  belonging  to  the  said  A.,  and  on  the  said 
contract  for  sale  it  was  agreed  that  he  should  retain 

(a)  As  to  the  law  and  practice  relating  to  covenants  for  production 
of  deedfl,  »ee  the  notes  to  pp.  662 — 671,  Davidson's  Prec.  Conv.,  vol.  ii., 
4th  ed.  ;  Sngd.  V.  &  P.,  14th  ed.,  pp.  446—453  ;  and  Dart,  V.  &  P., 
eth  ed.,  pp.  626  et  seq,,  and  672  et  seq.  The  acknowledgment  and 
undertaking,  for  which  provision  is  made  by  sect.  9  of  the  Conv. 
Act,  1881  (App.  IV.,  infra),  appears  to  have  superseded  the  covenant 
lor  pfrodaction  formerly  in  general  use.  It  does  not  seem  to  be 
BecasBary,  though  it  is  clearly  proper,  and  in  most  cases  desirable, 
that  smdi  acknowledgment  and  undertaking  should  be  under  seal. 
If  the  instnunent  be  not  under  seal,  it  will  not  of  course  require  a 
deed  stamp,  and  perhaps  need  not  be  stamped  at  alL 

D.C.P.  42 
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Precedent 
CLXXIV. 


BY  BENEFICIAL 

OB    PIDUCIARY 

OWNER. 

Witnesseth. 

Ackuowledg- 
meiit  by  vendor 
of  right  to 
production, 
&c.,  of  deeds. 


possession  of  the  said  deeds  and  writings  and  should 
give  sach  acknowledgment  [and  undertaking]  (a)  as  [are] 
hereinafter  contained.  Now  this  indenture  witnbssbth, 
that,  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  premises,  he  the  said  A.  doth  hereby 
acknowl  edge  the  right  of  the  said  £.  to  production  of 
the  deeds  and  writings  specified  in  the  said  schedule 
hereto,  and  to  delivery  of  copies  thereof  [and  doth 
hereby  undertake  for  the  safe  custody  thereof].  In 
witness,  &c. 

THE   SCHEDULE  above  referred  to. 


Prbcbdent 
CLXXV. 


AGREEMENT 

AB  TO  TITLE 

DBBD8    OP 

TWO  ESTATES, 

MORTGAGED  TO 

DIFFERENT 

PERSONS. 

Parties. 

Recital  of  the 
mortgage  of 
one  estate ; 


— of  the  title 
deeds  having 
been  delivered 
to  the  mort- 
eagee,  and 
deposited  at 
his  bankers ; 


CLXXV. 

Agreement  for  the  Deposit  of  Deeds  relating  to  two 
Estates  Mortgaged  to  different  Mortgagees. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c. 
[mortgagor],  of  the  first  part,  B.,  of,  &c.  [mortgagee],  of 
the  second  part,  and  C,  of,  &c.  [mortgagee],  of  the  third 

part.     Whereas,  by  an  indenture  dated  the day  of 

,  and  expressed  to  be  made  between  [parties],  certain 


lands  and  hereditaments  in  the  county  of  W.  (herein- 
after called  "the  said  W.  Estates"),  were  mortgaged  by 
the  said  A.  to  the  said  B.,  in  fee,  for  securing  the  sum 

of  £ ,  and  interest.      And  w^hereas  the  deeds  and 

writings,  specified  in  the  schedule  hereto,  relate  to  the 
title  of  the  said  W.  Estates,  and  on  the  said  mortage 
were  delivered  to  the  said  B.,  and  have  been  deposited 
by  him  with  Messrs. ,  his  bankers.    And  whereas, 


(a)  It  is  thought  that  a  trustee  or  mortgagee  cannot  be  required  to 
give  an  undertaking  for  safe  custody,  and  the  words  in  brackets 
should  be  omitted  whei'e  the  vendor  has  acted  in  either  of  those 
characters.     See  Re  Agg-Gardnery  25  Ch.  D.  600. 
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by  an  indenture  bearing  even  date  with,  but  executed     ^p?^^'' 

before,  these  presents,  and  expressed  to  be  made  between         

{parties]^  certain  lands  and  hereditaments  in  the  county     ao»b»>«nt 

^^  -•'  "^         AB  TO  TITLE 

of  S.  (hereinafter  called  '^the  said  S.  Estates"),  have      deeds  of 
been  mortgaged  by  the  said  A.  to  the  said  C,  in  fee,  for  J^^Iobdto 
securing  the  sum  of  £ ,  and  interest.    And  whereas,     dippeebnt 

PERSONS* 

the  said  deeds  and  writings  also  relate  to  the  title  of  the  '— 

said  S.  Estates.    And  whereas,  on  the  treaty  for  the  ^©ofaiwtiier 
said  mortgage  to  the  said  C,  it  was  agreed  that  the  said  estate; 
parties  hereto  should  enter  into  the  agreements  herein-  7^*^^^® 
after  contained.     Now  this  indenture  witnesseth,  and  relate  to  the 
in  consideration  of  the  premises,  it  is  hereby  agreed,  that  J^^^^  w^te. 
60  long  as  any  money  shall  remain  on  the  said  mortgage  witnesseth. 
of  the  said  W.  Estates,  and  also  on  the  said  mortgage  of 
the  said  S.  Estates,  the  said  deeds  and  writings  specified 
in  the  said  schedule  hereto  shall  remain  deposited  in  the  Agreement 

banking-house  of  Messrs. ,  on  the  account  and  for  g^^^^^^d^ 

the  use  of   the  said  B.  and  C,  and  their  respective  deposited,  and 

J  J..   If  t         •  jxi_j.i.i_  'J    that  both  mort- 

executors,  admmistrators,  and  assigns,  and  that  the  said  gagees  shall 
B.,  his  executors,  administrators,  and  assigns,  and  his  ^^^®f^^®*" 
and  their  solicitors  and  agents,  and  the  said  C,  his 
executors,  administrators,  and  assigns,  and  his  and  their 
solicitors  and  agents,  shall  at  all  times  have  access  to 
the  said  deeds  and  writings,  to  examine,  copy,  or  abstract 
the  same,  or  make  extracts  therefrom,  and  for  all  other 
reasonable    purposes :    and    that   the  said  deeds  and  —and  that  the 
writings  shall  be  produced  and  used  on  all  occasions  on  p^ced  on 
which  they  may  be  reasonably  required,  for  the  support  all  reasonable 

occasions  * 

or  manifestation  of  the  title  of  the  said  B.,  his  executors, 
administrators,  and  assigns,  to  the  said  W.  Estates,  or 
any  part   thereof,  and  of   the  said  C,  his  executors, 
administrators,  or  assigns,  to  the  said  S.  Estates,  or  any 
part  thereof ;  and  that,  when  and  if  the  said  mortgage  —and  that  if 
on  either  of  the  said  Estates  shall  be  paid  off,  while  any  ^ortL'^ie^^ 
money  remains  on  the  mortgage  of  the  other  of  the  said  shall  be  paid 
Estates,  the  said  deeds  and  writings  shall  be  delivered  ghaii  i^  given 
and  belong  to  the  mortgagee,  whose  mortgage- money,  or  ^  ***®  ^^^^ 

42—2  mortgjigee. 
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PlLBCBDBlfT 

CLXXV. 


AS  TO  TITLE 

DBBD8  OF 

TWO  UTATEB, 

MORTOAOBD  TO 

DIFFBBBMT 

PIBflOiro. 


some  part  of  whose  mortgage-money,  shall  still  remain 
unpaid,  his  executors,  administrators,  or  assigns  (a)  •     In 

WITNESS,  &c. 

THE  SCHEDULE  above  referred  to, 

(a)  See  now,  as  to  the  right  of  a  mortgagor  to  inspection  of  deeds, 
sect.  16  of  the  Conv.  Act,  1881  (App.  IV.,  infra\  and  see  aa  to  ihe 
meaning  of  the  word  mortgagor,  sect.  2  (vi) ;  Teevan  y.  Smith,  SO 
Ch.  D.  724  ;  and  Aldenon  v.  Elgey,  26  Ch.  D.  567. 
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P0tanrs  0f  ^tt0rne^(a). 


CLXXVI, 

Short  power  by  a  Person  going  Abroad  for  Manctgement    Prbckdbnt 

of  his  Property  (a).  CLXXVI. 

TT  POR 

ANOW  ALL  MEN  by  these  presents,  that  I,  A.,  of,  &c.    manaoembnt 
[donor  of  the  power],  hereby  appoint  B.,  of,  &c.  [attorney],     op  person 
to  be  my  attorney  in  my  name  and  on  my  behalf  to  qoinq  abroad. 

Power  to 
(o)  As  to  powers  of  attorney,  see  Davidson's  Prec.  Cony.,  5th  ed.,  manage  real 

ToL  i.,  p.  387,  n.  (a)  ;  and  see   Young  v.  Schul&r,  11  Q.  B.  D.  661   estate; 

(where  parol  evidence  was  admitted  to  show  that  a  party  signed 

both  in  his  own  right  and  as  attorney)  ;  as  to  an  attorneys  power 

to  pledge  or  borrow,  Jonmenjoy  Coondoo  v.  WaJtson,  9  App.  Cas.  661 ; 

Monlaignuic  v.  Skittay  16  App.  Gas.  357  ;  Bryant,  Powis  d:  Bryant 

V.  La  Banqus  du  Feuple,  [1893]  A.  C.  170 ;  as  to  the  signature  by 

attorney  of  a  bankruptcy  petition,  Ex  parte  Wallace,  14  Q.  B.  D.  22  ; 

as  to  Uie  signature  by  an  attorney  not  appointed  under  seal  of  a 

memorandum  of  association  or  other  document  not  a  deed,  Be 

WkUley  Partners,  Limited,  32  Ch.  D.  337 ;    with  reference  to  an 

attorney's  implied  powers  under  the  usual  authority  to  sell  his 

principal's  estate,  Hawksley  v.  Outram,  [1892]  3  Ch.  359  ;  and  with 

reference  to  the  execution  of  a  bill  of  sale  by  attorney,  Fumvcall 

V.  Hudson^  [1893]  1  Ch.  335  ;  as  to  the  grant  of  probate  to  an 

ittomey,  In  the  Goods  of  Barker,  [1891]  P.  251  ;  as  to  foreign  powers, 

Chatenay  v.  Brazilian  Submarine  Telegraph  Co.,  [1891]  1  Q.  B.  79  ; 

as  to  the  delegation  of  powers  by  trustees  abroad,  St'tiart  v.  Norton, 

14  Moore,  P .  C.  1 7;  as  to  the  execution  of  powers,  protected  transactions, 

and  deposit  of  powers  at  the  Central  Office,  sects.  46,  47,  and  48  of 

the  Conv.  Act,  1881  (App.  IV.,  infra)  ;  and  as  to  making  powers 

irrevocable,  sects.  8  and  9  of  the  Conv.  Act,  1882  (App.  V.,  infra). 

The  former  Act,  by  sect.  40,  enables  married  women  (whether 

infiuita  or  not)  to  appoint  attorneys.     It  is  not  in  all  cases  necessary 

that  a  power  should  be  under  seal  {Naylor  v.  Mortimore,  17  C.  B.  N.  S. 

207).    The  present  Prece<lent  is  intended  as  a  power  for  the  ordinary 
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Pbecbdent 
CLXXVI. 

FOR 
MANAOEMBNT 
OF  FROFEB.TY 

OF  FBB80N 
GOING  ABROAD. 


^-distrain  and 
eject  tenants ; 


— carry  on 
legal  pro- 
codings; 


— mt  in  debts 
ana  personal 
estate; 


— arrange  and 
compromise ; 


manage  and  cultivate,  or  let  upon  lease  for  such  period 
and  upon  such  terms  as  he  shall  think  fit,  and  to  receiTe 
the  rents  of,  my  real  estate  of  whatever  tenure,  or  any 
part  thereof,  and  to  cut  timber  for  sale  or  repairs,  and  to 
erect,  pull  down,  and  repair,  buildings  on  any  part  of  my 
real  estate,  and  to  insure  any  such  buildings  against  loss 
or  damage  by  fire,  and  to  make  arrangements  \nth 
tenants,  and  to  accept  surrenders  of  lease,  and  generally 
to  deal  with  my  real  estate,  or  any  part  thereof,  as 
effectually  as  I  myself  could  do ;  and  also  to  take  all 
lawful  proceedings  by  way  of  distress,  action  or  otherwise, 
for  recovery  of  rent  in  arrear  or  for  eviction  of  tenants; 
AND  ALSO  to  commence  or  carry  on,  or  to  defend  at  law 
or  in  equity,  all  actions  and  other  proceedings  touching 
my  real  estate  or  any  part  thereof,  or  touching  anything 
in  which  I  or  my  real  or  personal  estate  may  be  in  any- 
wise concerned ;  and  also  to  demand,  sue  for,  enforce 
payment  of,  and  receive  and  give  discharges  for  aU 
monies,  securities  for  money,  debts,  chattels,  and  other 
personal  estate  whatsoever,  now  belonging  or  hereafter  to 
belong  to  me ;  and  also  to  settle,  and  to  compromise, 
and  to  submit  to  arbitration  all  accounts,  claims,  and 
disputes  between  me  and  any  other  person ;  and  for  all 
or  any  of  the  purposes  aforesaid  to  execute  and  do  all 

management  of  property  during  a  short  absence  a))road,  and  does  not 
intend  a  sale  or  mortgage  of  any  part  of  the  property.  A  foller 
power,  providing  for  all  such  purposes,  \n\l  be  found  in  Da\idsoQ'8 
Prec.  CJonv.,  5th  ed.,  voL  i.,  pp.  392—396  ;  and  a  form  of  power  for 
registered  land  in  Key  and  Elphinstone's  Prec,  vol.  i.,  p.  185, 5th  ei 
If  a  sale,  mortgage,  &c.,  be  intended,  there  should  generally  be  a 
deed  of  trust,  not  a  mere  power  of  attorney.  In  most  preceding 
editions  the  motive  of  the  appointment  was  indicated  by  the  wordf, 
'*  being  about  to  go  abroad,'*  inserted  after  the  description  of 
the  donor,  and  by  way  of  substitution  for  the  common  recital  to  the 
same  effect.  But  as  these  words  might,  on  the  principle  of  Da^ 
V.  Goutts  dh  Co.,  29  Ch.  D.  500,  be  held  to  limit  the  exercise  of  the 
power  to  the  period  of  the  donor's  absence  from  England,  and  so 
make  it  necessary,  in  case  of  such  exercise,  to  prove  hia  absence,  they 
have  been  omitted  in  the  present  edition. 
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such  instruments  and  things  as  my  said  attorney  shall  Precbdekt 

think  fit ;  and,  apon  receipt  of  any  monies  under  these         

presents,  to  deposit  the  same  with  any  banker  or  other         ^^^ 

person  on  my  behalf,  and  either  in  my  name  or  other-  of  property 

wise ;  and  to  withdraw  the  same,  and  to  invest  the  same,  qq^ino  ^oad. 

or  any  part  thereof,  in  my  name  or  otherwise,  in  or  upon  Zl^^^t 

any  such  investments,  or  securities,  and  in  such  manner  money  with 

as  my  said  attorney  shall  think  fit ;  and  also  out  of  such  "^.f"* 

•       X  1.        n  u  •  -withdraw 

momes  to  pay  any  such  calls  upon  shares,  premiums  money  and 
upon    policies    of    insurance,    expenses    of    repairs   or  "^^e^^J 
improvements,  and  other  outgoings  in  respect  of  any  ^^Sares, 
part  of  my  real  or  personal  estate,  as  my  said  attorney  insurance 
shall  think  fit;  and  to  receive  the  dividends,  interest,  uke outgoings; 
and  income  arising  from  my  personal  estate,  or  any  part  —receive 
thereof ;  and  for  the  purposes  aforesaid,  or  any  of  them,  _^.    ^^^ ' 
to  sign   my  name  to  and   execute  on  my  behalf  all  dee£,  &c. ; 
cheques,  contracts,  transfers,  assignments,  and  instru- 
ments whatsoever ;  and  also  to  appoint  and  remove  at  —appoint 
his  pleasure  any  substitute  for  or  agent  under  him  in 
respect  of  all  or  any  of  the  matters  aforesaid,  upon  such 
terms  as  my  said  attorney  shall  think  fit ;  and  generally  —and  act 
to  act  in  relation  to  my  estate  and  to  the  premises  as  ge^^e^aUy- 
fully  and  effectually  in  all  respects  as  I  myself  could  do ; 
I  HEREBY  undertaking  to  ratify  everything  which  my  said  Agreement  to 
attorney  or  any  substitute  or  agent  appointed  by  him  Stomey. 
under  the  power  in  that  behalf  hereinbefore  contained 
shall  do,  or  purport  to  do,  in  virtue  of  these  presents. 
[And  I  do  hereby  declare,  that  this  power  is  irrevocable  Power  to  be 
for  twelve  calendar  months  from  the  date  hereof.]    In  ^^*^ 

WFTNESSy  &c. 
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.TO  XXECUTB   A 
OOKTETANCE. 


CLXXVII. 

Pbjbcedbnt        Powbr  foT  execiUino  a  Convetancb  of  Freeholds  (a). 
CLXXVII. 

IvNOW  ALL  MEN  by  these  presents,  that  I,  A.,  of,  kc, 
hereby  appoint  B.,  of,  &c.,  my  attorney,  in  my  name  and 
Power  to  Qn  my  behalf,  to  receive  from  C,  of,  &c.  [the  purchaser], 

receiye  pur-  *'  .         , 

chase-money;    or  his  agent  or  attorney,  the  sum  of  £ ,  bemg  the 

price  agreed  to  be  paid  by  the  said  C.  to  me  for  the 
purchase  of  certain  freehold  hereditaments,  known  as 

farm,  situate,  &c.,  and  containing  acres  or 

thereabouts,  together  with  all  interest  (if  any)  for  the 
—execute  Same  sum ;  And  upon  the  receipt  of  the  said  sum  of 
conreyance;      j^ ^  ^  ^^  name  and  as  my  act  and  deed,  to  sign, 

seal,  and  deliver  a  certain  indenture,  already  prepared 
and  engrossed,  bearing  or  intended  to  bear  date  on  or 

about  the day  of ,  and  expressed  or  intended  to 

be  made  between  [parties],  and  being  or  intended  to  he 

a  conveyance  of  the  said  farm  and  hereditaments  to  the 

use  of  the  said  C,  his  heirs  and  assigns  [ar  othencise,(u 

—sign  receipt;  the  case  may  he]  :  And  also  to  receive  and  in  my  name 

and  on  my  behalf  to  give  a  proper  and  effectual  receipt 

for  the  said  sum  of  £ ,  and  for  all  interest  (if  any) 

thereon :  and  for  that  purpose,  if  he  shall  think  fit,  to 

(a)  This  Precedent  is  given  as  an  example  of  a  power  for 
executing  simply  a  specified  deed,  and  can  be  adapted  with  slight 
modification  to  the  execution  of  a  specified  deed  of  any  other  kind- 
Such  a  power,  when  restricted  to  the  execution  of  a  deed  already 
prepared,  is  ministerial  only,  giving  the  attorney  no  discretion; 
and,  therefore,  may  be  properly  given  even  where  the  deed  is  oi» 
made  under  a  trust  or  x>ower,  the  exercise  of  which  could  not  be 
delegated,  e.g.,  a  conveyance  on  sale  by  a  trustee,  or  deed  appointing 
new  trustees.  In  this  Precedent,  however,  which  is  supposed  to 
refer  to  a  conveyance  by  a  beneficial  owner,  a  power  to  receive  tbe 
purchase- money  and  a  general  discretionary  power  as  to  e£fectiisting 
the  conveyance,  are  also  given  to  the  attorney,  which  could  not  be 
given  in  a  similar  power  for  executing  a  deed  on  behalf  of  a  pei&>n 
acting  in  a  fiduciary  capacity  only. 
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endorse  on  the  said  indentare,  and  sign,  such  receipt  (a) :     Precedent 
And  AiiSo  in  my  name  and  on  my  behalf  to  execute  and  * 

do  all  other  deeds  and  things  which  my  said  attorney  to  execute  a 

.,  !•        i  •  •  1      CONVEYANCE. 

may  consider  expedient  or  necessary  for  conveymg  and  

assoring  the  said  hereditaments  and  all  my  estate  and  Z^raUy  in 
interest  therein,  to  the  use  of  the  said  C,  his  heirs  and  the  matter, 
assigns  Ipr,  to  the  uses  hereinbefore  referred  to],  I  hereby 
undertaking  to  ratify  all  that  my  said  attorney  shall 
do  or  purport  to  do  by  virtue  of  these  .presents.     In 

WITNESS,  &c. 

(a)  See  sect.  55  of  the  Con  v.  Act,  1881  (App.  IV.,  infra). 
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Beclarati0n  oi  Sntst 


Precedent 
CLXXVIII. 


OP  CONTRIBU- 
TORY LOAN. 

Parties. 

Recital  of 
mortgage ; 

— ^that  the 
8um  advanced 
was  paid  by 
sereral  persons 
in  specified 
proportions. 


Witnesseth. 

Declaration  of 
trust  of  the 
mortgage  debt; 


—for  the 
lenders  in 
specified  pro- 
portions. 


CLXxvin. 

Declaration  of  Trust  of  Contributory  Loan. 

This  INDENTUBE,  made,  &c.,  BETWEEN  A.,  of,  &c., 
and  B.,  of,  &c.,  of  the  first  part,  the  said  B.,  of  the  second 
part,  and  C,  of,  &c.,  of  the  third  part  [Recital  of  mortgage 
of  even  date  to  A,  and  B,  in  consideration  of  £10,000 
paid  by  A,  and  B.  out  of  monies  belonging  to  them  on  a 
joint  accounty  see  supra,  p.  281] :  And  whereas  the  said 
sum  of  £10,000  in  the  hereinbefore  recited  indenture 
expressed  to  be  paid  by  the  said  A.  and  B.,  was  in  fact 
paid  as  to  £5,000,  part  thereof,  by  the  said  A.  and  B.,  oat 
of  monies  belonging  to  them  on  a  joint  accoont  (a),  as  to 
£2,500,  farther  part  thereof,  by  the  said  B.  out  of  his  own 
monies,  and  as  to  £2,500,  the  residue  thereof  by  the  said 
C. ;  Now  THIS  indenture  witnesseth,  that  it  is  hereby 
agreed  and  declared,  and  in  particular  the  said  A.  and  B« 
hereby  declare,  that  they  the  said  A.  and  B.,  and  the  • 
survivor  of  them,  and  the  executors  or  administrators  fA  \ 
such  survivor,  their  or  his  assigns  (which  several  persons 
or  other  the  trustees  or  trustee  for  the  time  being  of  Uiese 
presents  are  hereinafter  referred  to  as  the  said  trustees  or 
trustee),  do  and  shall  hold  the  said  sum  of  £10,000 
secured  by  the  hereinbefore  recited  indenture,  and  the 

(a)  An  investment  of  this  descriptioD  is  of  course  not  open  to 
trustees,  unless  by  virtue  of  an  express  power  to  make  it  Ssi 
Webb  V.  Jonas,  39  Ch.  D.  660  ;  and  see  FiM  v.  Fidi,  [1894]  1 
Ch.  425. 


J 


DECLARATION   OF   TRUST.  667 

interest  thereon,  upon  the  trusts  following  (that  is  to  say),  Preckdbnt 

as  to  the  sum  of  £5,000,  part  of  the  said  principal  sum,         

and  the  interest  for  the  same,  in  trust  for  the  said  A.  ^^  contbibu- 
and  B.,  their  executors,  administrators,  and  assigns  ;  as 


to  the  sum  of  i>2,500,   further  part   thereof,  and   the 
interest  for  the   same,  in   trust  for   the  said   B.,   his 
executors,  administrators  and  assigns  ;  and  as  to  the  sum 
of  £2,500,  the  residue  thereof,  and  the  interest  for  the 
same,  in  trust  for  the  said  C,  his  executors,  adminis- 
trators and  assigns :  Provided  always,   that  the   said  Proviso  that 
several  sums  of  £5,000,  £2,500,  and  £2,500,  and  the  '^allT^ 
interest  for  same,  shall  have  no  preference  or  priority  as  pari  passu, 
between  themselves,  but  shall  be  payable  rateably  and 
pari  passu  one  with  another  out  of  the  monies  received  or 
realised  under  or  by  virtue  of  the  hereinbefore  recited 
indenture;  Provided  also,  that  if  the  said  A.  and  B.,  Pronsothat 
their  executors,  administrators,  or  assigns,  or  the  said  B.,   t^^^md  to 
his  executors,  administrators,  or  assigns,  or  the  said  C,   call  in  debt 
his  executors,  administrators,  or  assigns,  shall  give  to  the  ^ 
said  trustees  or  trustee,  or  leave  for  them  or  him  at  their 
or  his  usual  or  last  known  places  or  place  of  abode  in 
England,  notice  in  writing  calling  in  the  monies  for  the 
time  being  belonging  under  the  trusts  of  these  presents 
to  the  persons  or  person  by  whom  such  notice  shall  be 
given,  then  and  in  such  case  it  shall  be  obligatory  on  the 
said  trustees  or  trustee  immediately,  or  with  all  conve- 
nient speed,  to  require  payment  of  such  monies,  and  it 
shall  also  be  obligatory  on  the  said  trustees  or  trustee,  in 
case  such  monies  shall  not  be  paid  within  six  calendar 
months  after  such  notice  shall  be  given  or  left  as  afore- 
said, to  enforce  by  sale,  foreclosure,  or  otherwise,  as  may 
be  deemed  expedient,  the  security  made  by  the  herein- 
before recited  indenture ;  Provided  also,  that  the  power  power  of 
of  appointing  a  new  trustee  or  new  trustees  of  these  ^^JJ^JJJ^teea 
presents  shall  be  exerciseable  by  the  said  A.  and  B.,  their 
executors,  administrators,  or  assigns,  jointly  with  the 
said  B.,  his  executors,  administrators,  or  assigns,  and  the 
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Prbobdent 
CLXXVIII. 

OF  CONTBIBU- 
TOST  LOAN. 


Memorandum 
of  ownership 
of  contribu- 
tory loan. 


DECLARATION   OP   TRUST. 

said  C,  his  executors,  administrators,  or  assigns  (a).    In 

WITNESS,  &c. 

(a)  A  transaction  of  this  kind  necessarily  involves  confidence  on 
the  part  of  the  lenders  in  the  persons  in  whose  names  the  mort- 
gage is  taken,  and  a  memorandum  as  follows  will  therefore  often 
suffice  : — 

''  Be  IT  REMEMBERED  that  the  principal  sam  of  £10,0(K) 
secured,  with  interest  for  the  same  after  the  rate  of  JJ— 
per  cent,  per  annum,  to  us,  the  undersigned  A.,  of,  &c., 
and  B.,  of  &c.,  by  the  covenant  of  X.,  of,  &c.,  contained 
in  an  indenture  bearing  even  date  herewith,  and  expressed 
to  be  made  between  [parties],  and  by  a  mortgage  made 
to  us,  the  undersigned  A.  and  B.,  by  the  same  indenture 
of  divers  freehold  messuages,  lands,  and  hereditaments 

situate  at in  the  county  of ,  and  known  as  flie 

Estate,  belongs  as  to  £6,000,  part  of  the  said  prin* 


cipal  sum  of  £10,000  and  the  interest  thereon,  to  as, 
the  undersigned  A.  and  B.,  on  a  joint  account,  as  to 
£2,500,  further  part  of  the  same  principal  sum,  and  the- 
interest  thereon,  to  me,  the  undersigned  B.,  and  as  to 
£2,500,  the  residue  of  the  same  principal  sum,  and  thti 
interest  thereon,  to  me,  the  undersigned  C,  of,  &c.    Ab- 

WITNESS,  &c." 


w 
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(l0nB<nt  ^ti^. 


CLXXIX. 

Consent  ly  Mortgaoees  of  a  Life  Estate  to  the  Exercise     Pkecbdent 
of  Powers  und^r  the  Settlement.  

m  BY  MOST- 

ImS  INDENTURE,  made  the day  of ,  18—,     ^^^^  ^ 

'  BXERCXBB  OF 

BETWEEN  A.,  of,  &c.,  B.,  of,  &c.,  and  C,  of,  &c.  (hereinafter      powbbb. 
called  the  mortgagees),  of  the  one  part,  and  D.,  of,  &c.,  of  parties. 

the  other  part.     Whereas  under  the  will  dated  the Redtal  of  will 

day  of ,  18—,  and  proved,  with  a  codicil  thereto,  in  ^fjg?®*^®' 

the Registry,  on  the day  of ,  18 — ,  of  the 

late  X.  Y.,  who  died  on  the day  of ,  18 — ,  the 

iee  simple  of  divers  messuages,  lands,  and  hereditaments 

by  the  said  will  devised  or  now  subject  to  the  limitations 

thereof  is  vested  in  6.  and  H.,  as  the  present  trustees  of 

the  said  will,  upon  trust  to  pay  to  the  said  D.  during  his 

life  the  surplus  rents  and  profits  of  the  said  hereditaments, 

after  making  thereout  certain  payments  in  the  said  will 

mentioned,  and  after  the  death  of  the  said  D.  upon  other 

trusts  in  the  said  will  expressed,  and  the  said  6.  and  H., 

as  sach  trustees  as  aforesaid,  have  under  the  said  will 

powers  of  sale,  exchange,  enfranchisement,  and  leasing, 

and  other  powers  therein  expressed  to  be  exerciseable  at 

their  discretion  over  and  in  relation  to  all  or  any  of  the 

ttid  hereditaments ;  And  whereas  under  several  inden-  —of mortgages 

tnres,  the  dates  whereof  respectively  are  specified  in  the  ^  i"e estate; 

schedule  hereto,  the  mortgagees  are  entitled  to  certain 

(a)  It  will  be  noticed  that  the  settlement  created  by  this  will  is 
tqnitable. 
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Pbecbdent  annual  sums  and  mortgage  debts,  the  payment  whereof  is 

'  secured  upon  all  the  beneficial  interest  of  the  said  D. 

BY  MORT-  under  the  said  will ;  And  whereas  it  is  apprehended  that 

OAOBE8  TO 

EXEBCI8E  OP  by  force  of  the  provisions  of  the  Settled  Land  Act,  1882, 

POWERS.  |.^^  consent  of  the  said  D.,  and  therefore  the  consent  of 


T *^^*t^°*^^*  the  mortgagees,  is  now  necessary  to  sales,  exchanges, 
to  exercise  of  enfranchisements,  and  other  dealings  by  the  trustees  of 
«^]II!^i^ .        the  said  will,  and  the  consent  of  the  mortgagees  is  also 

necessary  to  dealings  by  the  said  D.  under  his  statutory 
—and  agree-  powers,  and  at  the  request  of  the  said  D.  the  mortgagees 
men  givei .  Yi^^^q  agreed  to  give  such  general  consent  as  hereinafter 
Witoesseth.       is  contained ;  Now  this  indenture  witnbssbth,  that  in 

pursuance  of  the  said  agreement  and  in  consideration  of  * 
Declaration  the  premises  the  mortgagees  hereby  grant  and  declakk 
and  tenanHor  ^^^^o  the  Said  D.  that,  notwithstanding  the  several  inden- 
Wemayexer-  tures  mentioned  in  the  schedule  hereto,  and  notwith- 
notwithstand-  standing  every  other  charge  which  has  already  been  or 
ing  mortgages,  ^^^^y  hereafter  be  granted  or  given  by  the  said  D.  to  the 

mortgagees,  their  executors,  administrators,  or  assigns, 
it  shall  be  lawful  for  the  said  G.  and  H.,  and  the  survivor 
of  them,  as  such  trustees  or  trustee  as  aforesaid  of  the  ; 
said  will,  and  for  other  the  trustees  or  trustee  for  the  time 
being  of  the  said  will,  to  exercise  all  powers  of  sale, 
exchange,  enfranchisement,  leasing,  and  other  powers  con- 
ferred by  the  said  will  on  the  trustees  or  trustee  thereof, 
and  also  for  the  said  D.  to  exercise  all  his  statutory  powers 
under  the  Settled  Land  Acts,  1882  to  1890,  or  otiierwise,  . 
in  like  manner  and  as  fully  and  effectually  as  if  the  said  \ 
indentures  and  charges  or  any  of  them  had  never  been  ■ 
executed  and  made,  and  every  sale,  exchange,  enfranchise-  \ 
ment,  lease  or  other  act  or  thing  made  or  done  by  the  ! 
trustees  or  trustee  for  the  time  being  of  the  said  will  or 
by  the  said  D.  under  the  respective  powers  aforesaid  shall 
accordingly  take   effect,  freed  and  discharged  from  all 
incumbrances  and  claims  of  the  mortgagees,  their  exeeo- 
tors,  administrators,  or  assigns  under  the  said  indenttuies 
Mortgagees'      and  charges  or  any  of  them ;  Provided  always,  and  it  is 

rights  to  pro- 
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hereby  declared  that  nothing  hereinbefore  contained  shall     Precedent 

in  any  manner  prejudice  or  affect  the  rights  of  the  mort-         ' 

gagees,  their  execators,  administrators,  or  assigns,  to  or      ^^  mort- 

GA0EE6  TO 

in  respect  of  the  monies  produced  by  any  sale,  exchange,  exercise  of 
enfranchisement,  lease  or  other  act  or  dealing  under  the      powERa. 

respective  powers  aforesaid,  or  the  investments  repre-  ce^  of  sales 

senting  such  monies,  or  any  lands  or  hereditaments  perty  arising 

acquired  by  purchase  or  taken  in  exchange,  or  other  -^^erenotto 

property  becoming  subject  to  the  trusts  of  the  said  will,  oe  prejudiced; 

And  it  is  hereby  further  declared,  that  the  mortgagees,  —and  mort- 

their  executors,  administrators  and  assigns,  shall  be  and  ^^*?„„^ 

o      '  remain  incum- 

remain  incumbrancers  upon  the  estate  or  interest  for  the  brancers  on 
time  being  of  the  said  D.  under  the  said  will  in  the  same  ^he  ^e  being 
manner  and  to  the  same  extent  as  if  the  consent  of  the  9^  *|l®  *®°^* 
said  D.  or  of  the  mortgagees,  as  the  case  may  be,  had  not 
become  necessary  to  the  exercise  by  the  trustees  or  trustee 
for  the  time  being  of  the  said  will  of  the  powers  thereby 
conferred  on  them,  or  to  the  exercise  by  the  said  D.  of  his 
statatory  powers  (a).     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

(a)  In  a  similar  deed  by  mortgagees  of  a  legal  life  estate,  the 
following  covenant  might  be  here  appropriately  added  : — 

"  And  the  said  D.  doth  hereby  covenant  with  the  mort-  Covenant  by 

,  ,  life  tenant  for 

gagees  that  he  the  said  D.  will  from  time  to  time  and  at  further  assur- 
all  times  at  his  own  cost  execute  and  do  or  procure  to  be  *^^®' 
executed  and  done  every  such  assurance  and  thing  as 
shall  be  necessary  for  the  purpose  of  legally  vesting  in  the 
mortgagees,  their  executors,  administrators,  or  assigns,  for 
the  life  of  the  said  D.,  any  lands  or  hereditaments  acquired 
as  aforesaid,  or  as  by  the  mortgagees,  their  executors, 
administrators,  or  assigns  shall  be  reasonably  required 
for  that  purpose,  or  for  otherwise  further  or  more  perfectly 
assuring  unto  them  the  estate  and  interest  for  the  time 
being  of  the  said  D.  under  the  said  will." 
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Submission  by  a  Tenant  for  Life  to  Tsustbbs  of  a 
Scheme  for  an  Improvement  tmder  the  Settled  Land 
Act,  1882  (a). 

In  the  matter  of  the  T Estate,  situate  at  T , 

in  the  county  of  L ,  settled  by  a  settlement  made  by 

the  joint  operation  of  the  will  dated  the day  of , 

188 — ,  of  W P ,  Esq.,  deceased,  and  of  an  inden- 


ture (6)  dated  the 


day  of ,  189 — ,  and  expresBed 


to  be  made  between  [parties] :  And  in  the  matter  of  the 
Settled  Land  Acts,  1882  to  1890. 

To  A.  B.,  of,  &c.,  G.  D.,  of,  &c.,  and  E.  F.,  of,  &c.i 
the  trustees  of  the  above-mentioned  settlement  for  the 
purposes  of  the  above-mentioned  Acts. 

I,  the  undersigned  S.  P.,  of Park,  in  the  county  of 

K ,  widow,  the  tenant  for  life  in  possession  under  the 

above-mentioned  settlement  of  the  T Estate  above 

referred  to,  do  hereby,  in  pursuance  of  sect.  26  of  tte 
Settled  Land  Act,  1882,  submit  for  your  approval  the 
scheme  set  forth  in  the  schedule  hereto  for  the  execution 
of  an  improvement  on  and  for  the  benefit  of  the  said 
estate.    As  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

In  the  matter  of  the  T estate,  situate  at  T .in 

the  county  of  L ,  settled  by  a  settlement  made  byfte 


(a)  See  the  Settled  Land  Act,  1S82  (App.  YIL,  infra),  a.  26. 
(6)  See  paragraph  1  of  the  Scheme. 
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joint  operation  of  the  will  dated  the day  of ,     Pkkcedknt 

188—,  of  W P ,  Esq.,  deceased,  and  of  an  inden-        !_ ^ " 

ture  dated  the day  of ,  189—,  and  expressed  to  submission  of 

1  111  r  .      T  A  •  i^i  i\  *     iT_         SCHEME  UNDKR 

be  made  between  yimrtiesl :   And  in  the  matter  of  the  skttled  land 
Settled  Land  Act,  1882.  _acts^882^ 

SCHEME  for  building  cottages  upon  the  T Estate  Scheme. 

above  referred  to. 

1.  The  T Estate  above  referred  to  was  formerly  in  Title  to  the 

mortgage  to  the  above-named  testator,  W P ,  posed tobe 

and  the  mortgage  debt   formed  part  of  his  residuary  improved, 
personal  estate,  which,  by  his  will  above-mentioned,  was 
bequeathed   upon  trusts   for  investment  in  land  to  be 

settled  to  the  same  uses  as  his  estates  in  the  county  of 

K ,  and  those  estates  were  by  the  said  will  devised 

to  uses  under  which  his  widow,  S.  P.,  of  Park,  in 

that  county,  is  the  tenant  for  life  thereof  in  possession. 
The  equity  of  redemption  of  the  T Estate  was  fore- 
closed in  the  year  189—,  and  by  the  above-mentioned 

indenture  of  the day  of ,  189 — ,  the  fee  simple 

thereof  was  duly  conveyed  to  the  same  uses  as  the  said 

testator's  estates  in  the  county  of  K .     Consequently 

the  said  S.  P.  is  now  the  tenant  for  life  in  possession  of 

the  said  T Estate  as  well  as  of  the  said  testator's 

Cbtates  in  the  county  of  K . 

2.  The  said  T Estate  contains acres  or  there-  Area  and  cir- 

abouts,  and  at  the  time  when  the  equity  of  redemption  Ji|e"estr^^  ^ 
thereof  was  foreclosed  as  hereinbefore  is  mentioned,  parts 

of  the  said  estate  were  unlet  or  let  to  indifferen4)  tenants, 
and  the  whole  estate  was  in  an  imsatisfactory  and  poor 
condition.  Since  that  time  the  letting  and  cultivation  of 
the  estate  have  been  improved,  and  more  labourers  are 
employed. 

3.  There  is  not  now  sufficient  accommodation  upon  or  Ijiekofaccom. 
in  the  immediate  neighbourhood  of  the  said  estate  for  the  JJbourers/"' 
labourers  employed  thereon,  and  some  of  those  labourers 

reaide  at  H ,  which  is  distant  nearly  two  miles  from 

their  work. 
D.C.P.  43 
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4.  Under  these  circumstances  it  is  very  desirable 
that  further  accommodation  should  be  provided  for  the 
labourers  employed  on  the  said  estate.  And  it  is  there- 
fore proposed  to  build  on  some  convenient  part  of  the 
said  estate,  to  be  selected  by  the  agent,  three  pairs  of 
cottages,  with  proper  outbuildings,  in  accordance  with 
the  plans,  elevations,  and  sections  hereunto  annexed. 

5.  There  is  also  hereunto  annexed  a  specification  of 
the  work  to  be  done,  and  it  appears  from  a  builder's 
estimate  obtained  by  the  agent  that  the  proposed  cottages 
and  outbuildings  can  be  built  and  finished,  with  proper 
water  supply  and  other  conveniences,  fit  for  habitation 
and  use,  for  the  sum  of  £1,100,  to  which,  in  the  opinion 
of  the  agent,  it  will  be  necessary  to  add  £75  for  architect's 
charges,  plans,  and  contingencies.  The  cost  therefore  of 
the  improvement  herein  described  will  be  £1,175. 

6.  The  agent  for  the  said  T Estate  is  Mr.  M.  B.,  of 

the  firm  of  M.  B.  &  Co.,  of Street,  London,  estate 

agents  and  surveyors,  and  the  plans,  elevations,  sections, 
and  specifications  hereinbefore  referred  to  have  been  pre- 
pared by  him.  He  is  a  person  of  great  experience  in  the 
management  of  landed  estates,  and  he  has  had  the  entire 
management  of  the  said  T Estate  since  the  fore- 
closure hereinbefore  referred  to. 

7.  There  is  now  in  the  hands  of  the  trustees  of  the 

said  will  the  sum  of  £ cash,  or  thereabouts,  produced 

by  the  sale  under  the  power  in  that  behalf  given  by  the 

Settled  Land  Act,  1882,  of  the  G Estate,  which 

formed  part  of  the  said  testator's  estates  in  the  county  of 

S ,  settled  (in  the  events  which  have  happened,  and 

particularly  in  consequence  of  the  death  of  the  late  L.  P. 
without  having  bad  any  male  issue)  to  the  same  uses  as 

the  said  testator's  estates  in  the  county  of  K .     This 

sum  is  consequently  available  as  capital  money  for  pay- 
ment of  the  costs  of  improvements  upon  the  T Estate, 

and  (being  in  hand)  may  be  conveniently  resorted  to  for 
that  purpose  in  preference  to  the  invested  capital  money, 
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which  is  of  large  amount,  and  the  investments  of  which 
it  might  be  inconvenient  to  disturb. 

8.  It  is  proposed  that  the  trustees  of  the  said  will  shall 
approve  this  scheme,  and  that  afterwards  application 
shall  be  made  to  the  Court  for  an  order  directing  or 

authorizing  them  to  apply  out  of  the  said  sum  of  £ 

cash  any  sum  or  sums,  not  exceeding  altogether  the  sum 
of  £1,175,  in  payment  for  the  improvement  herein 
described,  by  instalments  and  otherwise  in  the  usual 
manner  as  the  work  proceeds  and  upon  or  after  the 
completion  thereof. 

9.  This  scheme  is  suggested  by  the  said  S.  P.  (a). 

(a)  As  the  money  is  not  in  Court  the  scheme  need  not  be  submitted 
to  the  Court ;  but  an  authority  for  the  expenditure  will  be  required 
under  the  Settled  Land  Act,  1882,  s.  26,  sub-s.  2,  and  the  proce- 
dure indicated  in  Clause  iii.  of  that  sub-section  is  intended  to  he 
followed.  A  prospective  authority,  however,  would  seem  not  to  be 
justified  by  the  Act.     See  the  note  to  that  section. 
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CLXXXI. 

Deed  of  Separation  hctwevn  Husband  and  Wife. 

This  INDENTUEE,  made  the day  of ,  la-, 

]jbtwebn  a.  B.,  of,  &c.  \liushan(l\,  of  the  first  part,  C.  B., 
of,  &C-,  the  wife  of  the  said  A.  B.,  of  the  second  part,  and 
E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  {trxistees]  {a),  of  the  third 
part :  Whereas  unhappy  differences  have  arisen  between 
the  said  A.  B.  and  C.  B.  in  consequence  whereof  they 
have,  agreed  to  live  separate  from  each  other,  and  to 
enter  into  the  arrangement  hereinafter  expressed :  Anp 
a\-hereas  the  said  C.  B.  is  entitled  in  possession  during 
her  life  to  the  income  arising  from  funds  comprised 
m  the  settlement  made  on  her  marriage  with  the  said 
A.  B.,  and  in  the  event  of  her  sumving  her  sister  I.  K. 
she  \n\\y  under  the  will  of  her  father  W.  K.,  be  entitled 
to  receive,  from  and  after  the  death  of  the  said  I.  K.  and 
during  the  remainder  of  her  own  life,  the  income  arising 

from  the  funds  representing  a  legacy  of  ±* thereby 

bequeathed  for  the  benefit  of  the  said  I.  K.  during  her 
life  and  afterwards  of  the  said  C.  B.  and  her  issue  and 
otherwise :  And  whereas  the  said  A.  B.  and  C.  B.  have 
children  and  no  more,  namely  [give  their  nama 

(a)  In  cases  involving  the  right  to  commence  judicial  proceediDgs 
the  intervention  of  a  trustee  or  tinistees  may  safely  be  dispensed  vitL 
And  it  appears  to  be  now  settled,  after  some  doubt,  that  such  inter- 
vention  is  unnecessary  in  other  cases,  at  any  rate  where  the  marriage 
to(»k  place  after  the  commencement  of  the  M.  W,  P.  Act,  1882  :  Si^ 
r.  Sweet,  [1895]  1  Q.  B.  12.  As  to  the  construction  of  a  <2iMrW-€epan- 
tion  deed  between  ]>er8ons  not  married,  see  lie  AMy,  [1895]  1  Cli.455- 
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(includ'uuf  M.  IL  and  N.  B.  afterwards  mentioned)  and     Puiikdlnt 
ages] :  Now  this  indenture  witnesseth,   that  in  pur-      '  1".  U 
suance  of  the  said  agreement,  and  for  the  several  con-     «kpauation 

Biderations  herein  appearing,  it  is  hereby  agreed  and  

DECLARED,  and  each  of  them  the  said  A.  B.  and  C.  B.,  so  ^^^^^j 
far  as  the  stipulations  hereinafter  contained  are  to  be  agreement  and 
performed  or  obsei-ved  by  him  or  her,  doth  hereby  cove-  ''^^®""^**- 
nant  with  the  other  of  them,  and  as  a  separate  covenant 
with  the  said  E.  F.  and  G.  H.,  and  they  the  said  E.  F. 
and  G.  H.,  so  far  as  the  stipulations  hereinafter  con- 
tained are   to   be  performed   or  observed  by  the  said 
C.  B.,  do  and  as  separate  covenants  also  each  of  them 
doth  hereby  covenant  with  the  said  A.  B.  as  follows 
(that  is  to  say)  : 

I.  The  said  C.  B.  may  and  shall  henceforth  during  the  Wife  may  live 
life  of  the  said  A.  B.  live  separate  from  him  as  if  she  nXher^sh^l 
were  unmarried,  and   shall   be   free  from  his  marital  molest  the 
control,  and  neither  of  them  the  said  A.  B.  and  C.  B. 
shall  in  any  way  molest  (a)  or  interfere  with  the  other  of 
them,  or  shall  require  or  by  any  proceeding  whatever 
attempt   to  compel    the   other  of    them   to  return  to 
cohabitation  (h),  or  shall  take  any  proceedings  to  obtain 
a  divorce  or  judicial  separation  on  account  of  anything 
ahready  done  by  the  other  of   them  (c),  [or  a  decree 
annulling  their  marriage  (ef)]. 

(a)  See  Fearon  v.  Earl  of  AyUsfard,  14  Q.  B.  D.  793 ;  Sweet  v.  Sireft, 
[1895]  1  Q.  B.  12  ;  and  Hxint  v.  Hunt,  [1897]  2  Q.  B.  547. 

(6)  See  Clark  v.  Clark,  10  P.  D.  188. 

(f)  See  Gandy  v.  Gandy,  7  P.  D.  168  ;  30  Ch.  D.  57  ;  Rose  v.  Rose, 
S  P.  D.  98 ;  Izard  v.  Izard,  14  P.  D.  45 ;  Bisliop  v.  Bidiop,  [1898] 
P.  138,  where  GaMy  v.  Gaudy  woe  considered  and  explained.  In  the 
aljeence  of  .such  a  covenant  ptist  offences  are  not  necesaarily  condoned : 
Mo(/re  V.  Moore,  12  P.  D.  193.  Nor  are  they  condoned,  iu  the  strict 
««n8e  of  that  word,  even  by  the  effect  of  such  a  covenant,  but  either 
party  is  left  at  liberty  to  plead  them  in  answer  to  proceedings  by 
the  other ;  and  it  is  doubtful  whether  this  liberty  can  be  taken 
away  by  contract.  See  Gooch  v.  Gooch,  [1893]  P.  99  ;  Dowlhig  v. 
Bowlinij,  [1898]  P.  228. 

(d)  See  AW.ridge  v.  AUJridge,  13  P.  D.  210. 
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Prkckdknt         II.  The  said  C.  B.  may  retain  as  her  separate  property, 

"     and  dispose  of  according!}-,  all  the  articles  of  personal 

ornament  and  dress,  and  all  the  personal  estate  belonging 
to  the  said  A.  B.  now  in  her  possession,  and  all  real  and 
retain  certain  personal  estate  which  she  is  or  may  hereafter  become 
peraonal  oriia-    entitled  to,  [or  which  the  said  A.  B.  is  or  may  hereafter 

meiits,  and  '  ^  -^  .    . 

disDose  of  her  bocome  entitled  to  in  her  right,]  and  if  she  shall  die  in 
sonaf  estatTas  ^^^  lifetime  of  the  said  A.  B.  without  having  disposed  of 
a  feme  sole.       guch  real  and  personal  estate  or  any  part  thereof,  then 

such  real  and   personal  estate  or  so  much   thereof  as 

may  remain  undisposed  of  shall  at  her  death  belong 

to  the  persons  or  person  w'ho  would  at  her  death  have 

become  entitled  thereto  by  law  had  she  died  seised  or 

possessed  thereof  intestate  and  a  widows  such  persons 

if  more  than  one  to  take  as  tenants  in  common  in 

the  shares  in  which  they  would  have  taken  by  law  in 

that  event  (a). 

Wife  may  have       HI.  The  Said  C.  B.,  performing  and  observing  the 

o/certaiu '        Stipulations  herein  on  her  part  contained  [and  remaining 

chikiren ;  chaste  (/>)]  shall  liavo  the  sole  custody  and  guardianship 

of   the  said   M.  B.  and   N.  B.  during  their  respective 

minorities  (c) ,  [but  shall  not  remove  either  of  them  out 

of  England  without  the  consent  in  writing  of  the  said 

—hut  shall       A.  B.  (rf),  and  shall  allow  each  of  them  to  spend  one  half 

spe'ndS^        of  his  or  her  summer  and  winter  hoHdays  with  the  said 

the  holidays      ^  j^  q^  ^is  relatives  in  such  places  [in  England]  as  he 

with  tlie  ,.  -I      •     -^ 

father.  or  they  may  desire]. 

(«)  See  Allen  v.  Humphreys^  8  P.  D.  16 ;  Evaim  v.  Eviin$,  [I89i] 

2  Ch.  173. 

(6)  This  is  not  a  usual  clause  {HaH  v.  Hart,  18  Ch.  D.  670; 
Harrumi  v,  Harrison^  12  P.  D.  130,  145;  Lander  v.  Lander^  [1891] 
P.  161  ;  JV'ood  V.  li^ood,  [1891]  P.  272).  But  see  Oandy  v.  Gandff, 
7  P.  D.  77,  168.  Arrears  of  such  an  annuity  remaining  unpaid  at 
the  death  of  the  husband  ai-e  not  separate  estate  of  the  wife  :  Stogdo* 
V.  Lee,  [1891]  1  Q.  B.  661. 

(c)  See  the  Iniants  Custody  Act,  1873  (36  Vict,  c,  12)  ;  Hart  v. 
HaH,  18  Ch.  D.  670 ;  Hunt  v.  Hunt,  28  Ch.  D.  606. 

(d)  See  Hunt  v.  Hunt,  uhi  supra. 
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IV.  Each  of  them  the  said  A.  B.  and  C.  B.  shall  have     Precedkxt 

CLXXXI 

the  right  at  all  times  to  communicate  by  letter  with  the        

children  left  under  or  committed  to  the  guardianship  of    s'^paration 

^  •*■  DRF.D. 


the  other  of  them,  and  the  right  of  access  to  such  children  - 
at  convenient  times  to  be  settled  in  case  of  dispute  by  chadren. 
two  arbitrators  [rf-c,  ut  tiipra,  p.  114,  oi*  by  the  trustees 
or  trustee  for  the  time  being  of  these  presents]. 

V.  Each  of  them  the  said  A.  B.  and  C.  B.  may  by  Power  to 
will  or  otherwise  appoint  a  guardian  or  guardians  after  tu??dian8(ff). 
his  or  her  death  of  the  children  left  under  or  committed 
to  his  or  her  guardianship,  and  in  the  event  of  this 
power  being  exercised  by  him  or  her,  such  children  shall 
remain  under  the  sole  control  of  the  guardian  or 
guardians  so  appointed. 

\1.  The  said  A.  B.  shall,  during  the  joint  lives  of  The  husbund 
himself  and  the  said  C.  B.,  if  the  said  C.  B.  shall  so  wiff^Lan-^ 
long  perform  and  observe  the  stipulations  herein  on  her  ?"^*y  varying 

.       ^  .1°  amount. 

part  contained  [and  remain  chaste  (&)],  pay  to  the  said 
C.  B.  for  her  separate  use  without  power  of  anticipation, 
such  an  annual  sum  of  money  as,  when  added  to  the 
annual  income  actually  for  the  time  being  receivable  by 
the  said  C.  B.  under  the  said  marriage  settlement  and 
will  of  the  said  W.  K.  respectively,  will  make  up  for 

each  year  an  annuity  of  ±* clear  of  all  deductions 

except  income  tax,  the  said  annual  sum  to  be  considered 
as  accruing  from  day  to  day,  but  to  be  paid  in  advance 

by  equal  quarterly  payments  on  the  day  of , 

the day  of ,  the  day  of ,  and  the 

day  of  in  every  year,  commencing  on  the 

day  of  next ;  [6ut  no  allowance  or  return  of 

money  shall  be  made  in  respect  of  anything  once  paid 

(a)  See  the  Guardianship  of  Infants  Act,  1886,  referred  to  supra, 
p.  532,  n.  (dy  But  the  clause  is  not  usual,  and,  if  inserted,  may,  in 
some  cases,  require  to  be  supplemented  by  provisions  for  the  support 
of  the  children  in  question  after  the  death  of  the  parent  by  whom 
the  power  is  exercised. 

(6)  See  n.  (6)  on  p.  678,  siqmi. 


680  SEPARATION    DEED. 

PuECEDKNT     under  the  present  clause  if  the  said  annual  sum  shall 

CI  XX\I 

1J!_/   '     cease  on  any  other  day  than  one  of  the  said  quarterly 
8RPA11ATI0X    days  (a)]. 

'■ —       VII.  The  said  C.  B.  shall,  out  of  the  provisions  made 

support  herself  ^^^  ^^^  ^J  ^^e  said  settlement  and  will,  and  by  these 
and  pay  her       presents    respectively,    or    otherwise,    in    all    respects 

debts,  and  ^  ,         j  •    i.    •      i  i*  n  j    j-     i. 

indemnity         support  and  maintam  herself,  and  pay  and  discharge 
t^efrom         *^^   *^®  debts,  engagements   and  liabilities  which  she 

may  incur  or  enter  into,  and  shall  indemnify  the  said 
A.  B.,  his   heirs,  executors,  and   administrators  there- 
from, and  from  all  actions,  proceedings,  costs,  damages, 
expenses,   claims,    demands,   and    liability   on  account 
thereof. 
The  husband         VIII.  The  Said  A.  B.  shall  during  his  life,  if  the  said 
L^mi  sumfn"^  M.  B.  and  N.  B.  or  either  of  them  shall  so  long  remain 
respect  ot  each  under  the  age  of  twenty-one  years  and  reside  with  or 
with  the  ^       under  the  guardianship  of  the  said  C.  B.,  and  if  the  said 
mother ;  Q^  g  shall  SO  long  perform  and  observe  the  said  stipula- 

tions herein  on  her  part  contained,  paj'  to  the  said  C.  B. 
in  respect  of  each  such  child  for  the  time  being  under 
the  age  of  twenty-one  years  and  resident  as  aforesaid, 

an  annual  sum  of  £ ,  clear  of  all  deductions  except 

income  tax,  to  be  considered  as  accruing  from  day  to 
day,  but  to  be  paid  as  hereinbefore  mentioned  in  relation 
to  the  sum  requii*ed  to  make  up  the  said  annuity  of 

—to  be  applied  £ ,  and  to  be  applied  by  the  said  C.  B.  for  or  towards 

tenanwj'and^      the  maintenance,  education  and  benefit  of  such  child  in 
education  of      exoneration  of  the  said  A.  B.,  but  without  liability  on 

the  part  of  the  said  C.  B.  to  account  so  long  as  sach 
child  shall  be  adequately  maintained  and  educated  [to 
the  satisfaction  of  the  trustees  or  trustee  for  the  time 
being  of  these  presents]. 
Covenant  for         IX.  Each  of  them  the  said  A.  B.  and  C.  B.,  and  his 

further  assur- 

*"^^^'  (a)  This  seems  unnecessary  so  far  as  reai)ects  the  annuity  here 

provided  for,  but  may  be  required  as  regards  the  children's  mainten- 
ance provided  for  by  Clause  VIII.  See  Strangtcayu  v.  Reait  [1898] 
2  Ch.  419. 
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or  her  heirs,  executors,  and  administrators  shall  at  all     Puecedent 


CLXXXI. 


times  execute  and  do  every  such  assurance  and  thing  as 

bv  the  other  of  them,  her  or  his  heirs,  executors,  or     skpaeation 

administrators  [or  by  the  trustees  or  trustee  for  the  time  ^       "  ' — 


being  of  these  presents]  shall  be  reasonably  required  for 
the  purpose  of  giving  full  effect  to  these  presents  and 
the  stipulations  herein  contained. 

X.  If  the  said  A.  B.  and  C.  B.  shall  be  reconciled  and  if  reconciiia- 
retum  to  cohabitation  (a),  [or  if  their  marriage  shall  be  ^ke  piacef 
dissolved,  or  they  shall  be  judicially  separated  by  reason  the  d^ed  to 
of  anything  done  by  either  party  after  the  date  of  these 
presents  (b),']  then,  and  in  such   case  the  covenants, 
agreements,  and  stipulations  hereinbefore  contained  shall 
forthwith  become  void,  except  in  respect  of  proceedings 

for  a  breach  thereof  previously  committed. 

XI.  [The  said  E.  F.  and  G.H.  shall  be  the  trustees  of  Trustees  (<?). 
these  presents,  and  the  powers  and  authorities  hereby 

vested  in  the  trustees  or  trustee  for  the  time  being  of 
these  presents  shall  devolve  upon  and  be.  exerciseable  by 
the  survivor  of  them  the  said  E.  F.  and  G.  H.,  and  the 
executors  or  administrators  of  such  survivor  or  other  the 
trustees  or  trustee  for  the  time  being  of  these  presents : 
And  the  power  of  appointing  a  new  trustee  of  these 
presents  in  the  place  of  the  said  E.  F.,  or  of  any  trustee 
appointed  in  his  place  shall  be  exerciseable  by  the  said 
A.  B.,  and  the  power  of  appointing  a  new  trustee  in  the 
place  of  the  said  G.  H.,  or  of  any  trustee  appointed  in 

(a)  See  Nicol  v.  Nicol^  31  Ch.  D.  524 ;  Haddon  v.  Haddon,  18 
Q.  B.  D.  778  ;  and  Re  Abdy,  [1895]  1  Ch.  455,  where  a  covenant  for 
payment  of  an  annuity  containeil  in  a  ^ud^^t-sepamtion  deed  between 
unmarried  pei'sons  was  held  binding  notwithstanding  r&siiniptiou  of 
cohabitation. 

(6)  The  Court  has  power  in  the  former  case  to  alter  the  provisions 
of  a  separation  deed,  but  not  in  the  latter  ;  see  Gandy  v.  Gandy^  7 
P.  D.  77,  168 ;  Bishop  v.  BieJwp,  [1893]  P.  138  ;  and  Bawling  v. 
Dov:liiUf,  ib.  228. 

(c)  This  clause  will  only  be  needed  if  powers  are  vested  in  the 
trustees. 
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his  place,  shall  be  exerciseable  by  the  said  C.  B.]     In 

WITNESS,  &c.  (a). 

(a)  If  the  wife  is  entitled  to  real  or  leaaehold  property  not  eetded 
to  her  separate  use,  such  property  should  be  conveyed  to  her,  or  to 
the  trustees  in  trust  for  her,  and  she  should  acknowledge  the  deed. 
See  Precedents  V.  and  XXII.,  supra,  pp.  124,  165.  The  huaband 
may,  if  thought  fit,  be  excluded  from  all  interest  in  such  propeitj 
by  means  of  a  trust  corresponding  with  that  in  Clause  II.  Compare 
the  common  trusts  for  the  like  object  in  a  marriage  settlement,  supm^ 
p.  430. 
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^tattttor^  B^larations. 


CLXXXII. 

Statutory  Declaration  as  to  Identity  and  Possession     rmxiiDKNT 

of  Parcels  (a),  CLxxxil. 

IAS  TO  IDENTITi" 
^  A.  B.,  of ,  do  solemnly  and  sincerely  declare  as    of  parckls. 

follows : —  Declaration. 

1.  I  AM  years  of  age,   and  have  for   a  period  Astodeeiar- 

of  years  last  past,  resided  in  the  neighbourhood  "^*le^°^^^ 

of ,  and  have  for  upwards  of years  past  been  well  parcels  ot  land 

acquainted  with  an  estate,  known  as ,  situate  in  the  ^^  ^"^" 

parish  of aforesaid,  and  including  the  several  parcels 

of  land  delineated  on  the  plan  now  produced   to  me, 

marked  A.,  and  thereon  coloured Ipr  described  in 

the  schedule  hereto]. 

2.  I  vbrily  believe,  and  have  no  doubt,  that  the  said  As  to  identitv 
several  parcels  of  land  are  part  of  the  lands  which  were  *>^'^"^hpnrecls. 
comprised  in  and  conveyed  to  W.  Z.,  of,  &c.,  by  an  inden- 
ture dated  the day  of ,  and  expressed  to  be  made 

between  [parties],  the  description  in  which  indenture  I 

have  carefully  read  previously  to  making  this  declaration. 

3.  During  the  time  I  have  known  the  said  estate,  as  As  to  the 
aforesaid,  the  said  several  parcels  of  land  delineated  on  fetSoi" rents 

the  said  plan  and  thereon  coloured [or  described  in  of  such  parcels. 

the  said  schedule]  have  been  the  property  of,  or  been  in 

the  possession  of,  L.  M.,  N.  0.,  and  P.  Q.  successively, 

(a)  Ab  to  statutor}'  declamtions  relatintr  to  identity  of  parcels,  see 
Dart,  V.  &  P.,  vol.  i.,  6th  ed.,  pp.  166—168,  and  Dav.  Prec.  Conv., 
vol.  i.,  5th  ed.,  p.  463. 
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namely,  of  the  said  L.  M.,  from  the  year to  the  year 

[and  80  on].     And  such  respective  persons  have 


OF  PAHCKLH. 


A8TOIDKNTITY  durfng  such  respective  periods,  as  I  verily  believe,  been 

in  the  free  and  uninterrupted  possession  and  enjoyment, 
or  receipt  of  the  rents  and  profits  of  such  several  closes 
of  land  and  premises  with  the  appurtenances  thereof. 
And  I  MAKE  this  declaration,  conscientiously  believing 
the  same  to  be  true,  and  by  virtue  of  the  provisions 
of  the  Statutory  Declarations  Act,  1885  (a).     Declared 

AT,  &C. 


PllKCl-.Dl-lXT 

OLXXXIII. 


AS  TO 
PBDIOllKK. 

Declaration : 

— as  to  mar- 
riage of  deolai- 
ant's  parents ; 


— us  to  the 
children  of  the 
marriage ; 


— that  one  of 
such  children 
has  not  been 
heai*d  o\  for 
many  years, 
and  IS  believed 


CLXXXIII. 

Statutory  Declaration  as  to  Pedigree  (/j). 

±5  L.  B.,  of  ,  spinster,  do  solemnly  and  sincerely 

declare  as  follows  :— 

1.  I  AM  years  of  age,  and  am  one  of  the  children  ; 

of  the  late  A.  B.,  of ,  by  B.  B.,  his  wife,  formerly  ' 

B.  K.,  spinster,  who  as  I  have  been  informed  and  believe, 

were  married  in  the  parish  church  of ,  on  the ; 

day  of .     The  said  A.  B.  and  B.  B.  are  the  persons  ; 

respectively  referred  to  in  the  marriage  certificate  pro-  \ 
duced  to  me  at  the  time  of  making  this  declaration,  and  i 
marked . 

2.  I  HAVE  always  understood  and  believe  that  the  said 
A.  B.  had  three  children  and  no  more  by  the  said  B.  B., 
namely,  two  sons,  named  respectively  D.  B.  and  E.  B., 
and  one  daughter,  being  myself. 

3.  The  said  D.  B.  was,  as  I  have  always  understood, 

born  at ,  in  the  kingdom  of  Italy,  on  the day 

of •     In  the  year  18 — ,  he  sailed  for  Australia,  in  the 

ship ,  from  Liverpool,  since  which  time  no  tidings  of 

(a)  See  the  Conv.  Act,  1881  (App.  IV.,  infra),  s.  6a 

(b)  As  to  8tatutoi7  declarations  relating  to  matters  of  pedigree,  see 
Dai't,  V.  &  P.,  vol.  i.,  6tli  ed.,  pp.  393  et  seq. 
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him  have  ever  been  received  by  any  of  his  family,  and  I  Pukcidknt 

verily  believe  him  to  be  dead,  and  that  he  died  a  bachelor  '  "_1 '_ 
and  intestate.  as  to 

4.  I  HAVE  been  informed  and   believe   that   the  said  -  '      7— — 

E.  B.  was  bom  at ,  on  the  day  of .     He  bachelor  and*^ 

was  married  only  once,  namely,  to  F.  B.,  formerly  F.  M.,  intestate; 

spinster,  with  whom  he  intermarried  on  the day  of  — "**  *^  *^^® 

,  •'  niarnaj^e  and 

,  at  the  parish  church  of ,  as  I  know  from  having  death  of  an- 

been  present  at  the   marriage.     The   said  E.  B.  lived  ehii^enT"  ' 

between  the  years  — —  and  at  ,  and  he  lived 

from  some  time  in  the  year till  the  time  of  his  death, 

which  occurred  on  the day  of ,  at .     The 

said  £.  B.  is  the  person  of  that  name  mentioned  in  the 
three  several  certificates  of  baptism,  marriage,  and  burial, 

now  produced  to  me,  and  marked , ,  and 

respectively.  The  said  F.  B.  is  still  living,  and  resides 
at . 

5.  There  was  issue  of  the  marriage  of  the  said  E.  B.  _as  to  the 
and  F.  B.  one  child  only,  named  G.  B.,  who  was  bom  on  ^f j^e'iast^''''^ 
the day  of ,  and  died  on  the day  of ,  mentioued 

at  the  age  of years  (a),  and  without  having  been  '"'*'"*^?^'' 

married.  The  said  G.  B.  is  the  person  of  that  name 
mentioned  in  the  certificates  of  baptism  and  burial  now 
produced  and  shown  to  me  and  marked  with  the  letters 
and respective^. 

6.  I  KNEW  and  was  well  acquainted  with  H.  E.,  one  of  _as  to  the 
the  trustees  of  the  settlement  made  on  the  marriage  of  death  of  one  of 

^  the  trustees  of 

the  said  E.  B.  and  F.  B.,  who  resided  and  died  in  the  the  settlement 

month  of ,  at .   The  paper  writing  now  produced  J^^^nentioned 

to  me  marked ,  is  a  certificate  of  his  burial.    And  marriage. 

I  MAKE,  &c.  [supra^  p.  684].     Declared  at,  &c. 

(a)  Semhlej  an  infant. 
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Notice  to  Quit  hi/  Landlord  to  Tenant  from  Year  to 

Year, 

1^  the  undersigned,  a.  B.,  of,  &c.  (a)  [laiuHord],  hereby 

give  you  notice  to  quit  and  deliver  up  to  me  on  the 

day  of next,  [ar  at  the  expiration  of  the  year  of  your 

tenancy,  which  will  expire  at  or  next  after  the  end  of 
half  a  year  from  the  time  of  your  being  served  with  this 
notice  (/>),]  the  possession  of  all  that  farm  and  premises 

called Farm,  situate  in  the  parish  of  ,  in  the 

county  of ,  held  by  you  of  me  as  tenant  from  year  to 

year.     Dated  this day  of ,  18 — . 

To  C.  D.  [tenant]. 


CLXXXV. 

Prk(;i:i)ent       NoTICE    hu  LeSSEE    tO   LeSSOR    of  intention    to    DETERMiyE 
CLXXXV.  '  r 


NOTICK  OF 
DETEKMIN 
LEASE. 


CK  OF     T 

Mixixo    IN  PURSUANCE  of  a  power  contained  in  an  indenture 
of  lease  dated  the  day  of  ,  18 — ,  and  made 

(a)  If  given  by  an  agent,  the  words  **  As  the  agent  for  and  on 

behalf  of  your  landlord, of  ,  in  the  county  of 

,"  should  be  here  inserted.     See,  however,  Jontrs  v.  Phi^^ 

L.  R  3  Q.  B.  567. 

(b)  Where  the  coiniuencement  of  the  tenancy  is  not  known,  it  i* 
better  to  use  the  words  between  brackets,  instead  of  stating  the  par- 
ticular day,  518  a  notice  to  deliver  up  the  tenancy  on  a  wronj;  day, 
being  less  than  the  half-year,  is  bad,  and  a  notice  given  in  ;»eneral 
terms  as  in  the  text,  has  been  decided  to  be  a  ^ood  notice.  See  />df  <1. 
WUliains  v.  Smith,  5  Ad.  &  Ell.  SoC*  ;  comj)are  Samlill  v.  FrankliMy 
L.  R.  10  C.  P.  377  ;  Sidehotham  v.  //olland,  [1895]  1  Q.  R  378. 
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between  you  of  the  one  part  and  me  the  undersigned  A.  B., 
of,  &c.  [lessee],  of  the  other  part,  I  hereby  give  you  notice 

that  I  intend  to  determine  the  said  lease  on  the day 

of ,  18 — ,  and  that  I  shall  deliver  up  to  you  the  pos- 
session of  the  premises  therein  comprised  on  the  same  day. 

Dated  the day  of ,  18—. 

To  C.  D.  [lessor]. 


Precedent 
CLXXXV. 
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LEA8K. 


CLXXXVI. 

Notice   h/  Purchaser  of  a  Legacy   to   Surviving 

Executor. 


Prkckdknt 
CLXXXVI. 


NOTICE  BY 


LEGACY 
TO  EXECUTOR, 


,  THE  undersigned,  A.  B.,  of,  &c.  [jpurcliaser],  hereby  purchaser  op 

give  you  notice  that  by  an  indenture  dated  the day 

of ,  18 — ,  and  expressed  to  be  made  between  [parties], 

the  legacy  of  A* bequeathed  to  the  said  E.  F.  by  the 

will  of  X.  Y.,  of,  &c.,  deceased,  of  which  you  are  the  sur- 
viving executor,  has  been  assigned  to  me,  my  executors, 
administrators  and  assigns  absolutely,  and  I  require  you 

to   pay  the  same  to  me.     Dated  this day  of , 

18 — . 

To  C.  D.  [executor]. 


CLXXXVII. 

Notice   by  the  Purchaser  of  a  Keversionary  Interest     Pkeckdekt 
in  a  Share  of  Consols  to  the  Trustees  of  a  Marriage   ^^xxxvil. 
Settlement  (a). 

x^  the  undersigned,  G.  H.,  of,  &c.  [purchaser],  hereby 
give  you  notice  that  by  an  indenture  dated  the day 

(a)  Notice  should  always  be  ^iven  to  the  trustees  of  a  marriage 
Aettlement  or  other  instrument  on  any  sale  or  mortgage  of  a  rever- 
Monaiy  interest  in  personalty,  in  order  to  prevent  any  subsequent 
purchaser  or  mortgagee  gaining  priority  by  giving  a  prior  notice  to 
the  tru^ees. 


NOTICE  BY 
PrRCHASER  OF 
UEVER8I0NAKT 

INTEREST. 
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i»uKt  Kin-NT     of ,  18 — ,  and  expressed  to  be  made  between  \parties\ 

CI  XXWII 

'^ 1     ■    all  that  the  one  equal  undivided  fifth  part  or  share  of  the 

xoTicEBY      gaid  D.  B.,  one  of  the  children  of  A.  B.,  of,  &c.,  and  C.B. 

KKVKU8I0XAKY  his  wife,  iu  the  sum  of  £ ,  Two  and  three-quarters  per 

^NTEREST.      Cent.  Consolidated  Stock,  now  standing  in  your  names,  as 

trustees  of  the  settlement  made  upon  the  marriage  of  the 
said  A.  B.  and  C.  B.,  was  assigned  by  the  said  D.  B. 
to  me,  my  executors,  administrators,  and  assigns  abso- 
lutely (a),  subject  to  the  successive  life  interests  therein 

of  the   said  A.   B.  and  C.  B.     Dated  this    day 

of ,  18—. 

To  C.  D.  and  E.  F.  [tmstees]. 


BALK. 


CLXXXYIII. 

PuicFDKNT     Notice   to  Mobtgagor  by  SuRvmNO   MoRTaAGEES   icitk 

CLXXXMII.       Powder  o/Sale,  of  intention  to  exercise  Power  o/'Sale 

NOTICE  BY  if  all  Principal  Money  and  Interest  is  not  paid  by  a 

MOltTOAGEKS  •  , 

or  iNTKXTiox         it*t^t;7i  aay. 

TO  KXR11CI8K        -r-vj 

PowEKOF      \Ye,  a.  B.,  of,  &c.,  and  C.  D.,  of,  &c.,  as  the  surviving 

-  mortgagees  under  an  indenture  dat^d  the  day  of 

,  18 — ,  and  expressed  to  be  made  between  [parties], 

hereby  require  you  to  pay  oflf  the  principal  money  and 
interest  thereby  secured,  and  our  costs,  on  or  before  the 

day  of ,  18 —  [a  day  not  less  than calendar 

months  from  the  service  of  the  notice,  according  to  the  time 
req2iired],  and  w^e  hereby  give  you  notice  that,  unless  all 
the  said  principal  money,  interest,  and  costs  are  paid  aa 
or  before  that  day,  we  shall  sell  the  hereditaments  and 
premises  comprised  in  the   said  indenture    under  the 

(a)  This  form  can  be  adapted  to  the  case  of  a  mortgage.    See 
Precedent  CLXXXIX.,  i^tfra. 
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power  of  sale  therein  contained  [or  by  statute  implied]. 

Dated  the day  of ,  18—. 

To  E.  F.  [inortgagar]. 


PUBCBDBNT 
CLXXXVIII. 

NOTXCB  BY 

MO&TGAOBES 

(>7  nfTBNTION 

TO  BXBR0I8S 

POWER  OF 

8ALB. 


CLXXXIX. 

Notice  by  a  Second  Mobtgaoee  to  a  Fibst  Mobtoaoee. 

Ij  the  undersigned,  A.  B.,  of,  &c.  [second  mortgage€\j 
hereby  give  yon  notice  that  by  an  indenture  dated  the 

day  of ,  18 — ,  and  expressed  to  be  made  between 

\jpaTties\  the  hereditaments  and  premises  situate  in  the 
parish  of ,  in  the  county  of ,  and  now  in  mort- 
gage to  you,  were  conveyed  and  assured  unto  and  to  the 
ase  of  me,  my  heirs  and  assigns  [by  way  of  mortgage 
for  securing  the  sum  of  £ and  interest  (a)]  sub- 
ject to  your  mortgage  thereon.     Dated  the  day 

of ,  18—. 

To  C.  D.  [first  mortgagee]. 

(a)  This  form  can  be  adapted  to  the  case  of  the  purchase  of  an  equity 

of  redemption,  by  substituting  the  words  ''  for  ever  "  for  those 
between  brackets. 


Precbdbkt 
CLXXZIX. 


NoncB  by 

SECOND  TO 

Fixar 

MO&TOAOBE. 


D.C.P. 
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APPENDIX  I. 


8  &  9  VICT.   Cap*   106  («).  8&9Vict. 

Cap.  106. 


AN  ACT  TO  AMEND  THE  LAW  OF  REAL  PROPERTY.  

\_lioyal  Asseutf  4th  August,  1845.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
•with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tempoi*al, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows ;  (that  is  to  say), 

REPEAL  OF  THE  ACT  7   &  8  VICT.   C.   76. 

L  That  BO  much  of  an  Act  passed  in  the  last  session  of  Parliament y    Repeal  of  so 
intituied  **  An  Act  to  simplify  the  transfer  of  Property ^^^  as  enacted,   ^]^^^  ^'tr^  ^ 
that  J  after  the  time  at  which  that  Act  should  come  into  operation,  no  Q\yQ\\gi^Qg   ' 
^siate  in  land  shoitld  he  created  hy  tvay  of  contiuyent  remainder  ;  hut  contingent 
that  every  estate,  which,  before  that  time,  would  have  taken  effect  as  a  remainders,  as 
contingent  remainder,  should  take  effect  {if  in  a  will  or  axlicil)  as  an  "^™  *°®  ^^' 
executory  devise,  and  {if  in  a  deed)  as  an  executory  estate  of  the  same 
ntxturej  and  having  the  same  itroperties,  as  an  executory  devise ;  and 
that  contingent  remainders  existing  under  deeds,  wills,  or  instruments, 
executed  or  made  before  the  time  when  that  Act  should  come  into 
operation,  shotdd  not  fail,  or  he  destroyed  or  barred,  merely  Ity  reason  of 
the  destruction  or  merger  of  any  preceding  estate,  or  its  determination  hy 
any  other  means  than  the  natural  effluxion  of  the  time  of  such  jtreceding 
estate,  or  gome  evetit  on  which  it  was  in  its  creation  limited  to  determine, 
shall  be  and  is  hereby  repealed,  as  from  the  time  of  the  commencement 

<iiid  taking  effect  thereof;  and  that  the  residue  of  the  said  Act  shall  be   And  the  resi- 
due as  from 
(a)  See  observations  on  this  Act,  pp.  1 — 17,  Jtupra.    Tlie  words  of  the    !»*  ^ct.,  184.3. 
Act  printed  in  italics  have,  except  where  otherwise  statal,  been  repealed 
by  the  Statute  Law  Revision  Act,  1801. 

44—2 
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8  &  9  Vict,      and  in  hereby  rejtectM,  as  frwn  the  first  ilay  of  October,  one  thofi$ahd 
Ckv.  106.       tight  humJr&l  ami  forty-five  {a). 


The  immediate 
ireehold  of 
corporeal  tene- 
ments to  lie  in 
grant  as  well 
as  in  livery. 
Stamp  duty  on 
granto  thereof. 


CORPORXAL  HEREDITAMENTS  TO  LIE  IN  GRANT. 

2.  Thaty  after  the  said  first  day  of  October,  one  thousand  eight 
hundred  and  forty-five,  all  coqK>real  tenements  and  hereditaments 
shall,  as  regards  the  conveyance  of  the  immediate  freehold  thereof, 
be  deemed  to  lie  in  grant  ns  well  as  in  livery ;  and  that  every  deed 
whichy  by  force  only  of  this  enactment^  sliaU  he  effectual  as  a  grant,  shall 
he  chargeabUe  with  th^  stamp  duty  with  vhich  the  same  deed  ipoM  hare 
l)een  chargeable  in  rase  the  mtmt  had  heen  a  release^  founded  on  a  lease 
or  bargain  and  sale  for  a  year,  and  also  with  the  same  stamp  dntff 
(exclusive  of  prof/ressiceduty)  loith  which  such  lenseor  bargain  and  sair 
for  a  year  irould  have  been  chargeable  (b). 


Feoffments, 
partitions,  ex* 
ehanges,leases, 
assignments, 
and  surrenders 
required  (sub- 
ject  to  certain 
exceptions)  to 
be  bv  deed. 


Feoffments  not 
to  operate  b y 
wrong,  nor ' 
exchanges  or 
partitionH  to 
imply  any 
condition,  or 
"give**  and 
"grant"  any 
covenant. 


FEOFFMENTS,   ETC.,  TO  BE  BY  DEED. 

3.  2'hat  a  feoffment,  made  after  the  said  first  day  of  October, 
one  thousand  eight  hundred  and  forty-five,  other  than  a  feoffment 
made  under  a  custom  by  an  infant,  shall  be  void  at  law  unless 
evidenced  by  deed ;  and  that  a  ])artition,  and  an  exchange,  of  any 
tenements  or  hei'editaments,  not  being  oopyhold,  and  a  lease,  rp- 
((uired  by  law  to  be  in  writing,  of  any  tenements  or  hereditamentii. 
and  an  assignment  of  a  chattel  interest,  not  being  oopyhold,  in  any 
tenements  or  hereditaments,  and  a  sun^nder  in  writing  of  au  interest 
in  any  tenements  or  hereditaments,  not  being  a  oopyhold  intere^. 
and  not  being  an  interest  which  might  by  law  have  been  created 
without  writing,  made  after  the  said  first  day  of  October,  one 
thousand  eight  hundred  and  fort^'-five,  shall  also  be  void  at  lav, 
unless  made  by  deed ;  Provided  always,  that  the  said  enactment,  so 
far  as  the  same  relates  to  a  release  or  a  siurender,  shall  not  extend 
to  Ireland  (c). 

FEOFFMENTS,  ETC.,  NOT  TO  OPERATE  BY  WRONG  AND  THE  IMPLrei> 
EFI-'ECT  OF  CERTAIN  WORDS  ABOLISHED. 

4.  That  a  feoffment,  made  after  the  said  first  day  of  October,  one 
thousand  eight  hundred  and  forty-five,  shall  not  have  any  tortiou? 
operation ;  and  that  an  exchange,  or  a  jMirtition,  of  any  tenements 
or  hereditaments,  made  by  deed,  executed  after  the  said  first  day  of 
October,  one  thousand  eight  hundred  and  forty-five,  shall  not  imply 
any  condition  in  law;  and  that  the  word  **  give"  or  the  word" grant,'* 

(«)  This  section  has  been  repealed  by  the  Statute  Law  Revision  Act  1875. 

(ft)  The  latter  part  of  the  section  was  rejiealcd  by  13  &  14  Vict.c  97,s.(>. 

(r)  This  section,  so  far  as  it  refers  to  the  relation  of  landlord  and  tenmT 
in  Ireland,  has  been  repealed,  save  so  far  ns  it  relates  to  feofincnt^- 
)>artitions.  and  exchanges,  by  23  A:  24  Vict.  c.  154,  s.  104. 
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in  a  deed  executed  after  the  name  day,  shall  not  imply  any  covenant      8  &  9  Vict. 
in  law,  in  respect  of  any  tenements  or  hei-editanients,  except  so  far       ^'^*'*  ^^^• 
as  the  word  **  give  "  or  the  wai-d  **  grant "  may,  by  force  of  any  Act 
of  Parliament,  implj-  a  covenant. 

IXDENTURES. 

I 

5.  TkcUy  under  an  indenture,   executed  after  the  fii-Ht  day  of   Strangers  may 

October,  one  thousand  eight  hundi'ed  and  fortj'-five,  an  immediate  ^^®  imme- 

estate  or  interest  in  any  tenements  or  heredit^iments,  and  the  benefit  *    :«JL^Jf . 
,        •  •'  .  1        -,.  an  indenture ; 

of  a  condition  or  covenant  respecting  any  tenements  or  hereditaments,    ^q^  ^  j^ 

may  bo  taken,  although  the  taker  thereof  be  not  named  a  paity  to  purporting  to 

the  same  indenture ;  also,  tliat  a  deed,  executed  after  the  said  first   °®  ^/'i?®^^''? 

day  of  October,  one  thousand  eight  hundred  and  forty-five,  pui*-    ^^  g^^jj 

porting  to  bo  an  indentiure,  shall  have  the  effect  of  an  indentui'e, 

although  not  actually  indented. 

CONVEY.VNCE  OF  CONTINGENT  INTERESTS. 

6.  Thaty  after  the  first  day  of  October,  one  thousand  eight  Coutinsentand 
liundred  and  forty- five,  a  contingent,  an  executoiy,  and  a  futui'o  y^her  like 
interest,  and  a  possibility  coupled  with  an  intercst,  in  any  tenements  rjgjjtg  q/  gn^^y 
or  hereditaments,  of  any  tenure,  whether  the  object  of  the  gift  or  made  alienable 
limibition  of  such  interest  or  possibility  be  or  be  not  ascertained,  also  by  deed,  saving 
a  right  of  entiy,  whether  immediate  or  futiut),  and  whether  vested  •  ^^^  *°  **" » 
or  contingent,  into  or  upon  any  tenements  or  hereditaments  in 

England,  of  any  tenure,  may  be  disposed  of  by  deed;  but  that  no . 
such  disposition  shall,  by  force  only  of  this  Act,  defeat  or  enlarge  iin 
€state  tail ;  and  that  every  such  disposition  by  a  married  woman   — and,  as  re- 
shall  be  made  conformably  to  the  provisions  relative  to  dispositions  gards  married 
by  married  women,  of  an  Act  passed  in  the  thiixl  and  fourth  yours   ^^^Jjfo  ^^^?v 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  to  3  &  4  W,  4 
"An  Act  for  the  Abolition  of  Fines  and  Recoveiies,  and  for  the  c^  74,  and  4  k 
^Substitution  of  rnoit)  simple  Modes  of  Assurance,"  or,  in  Ireland,  of  5  w,  4,  c.  92. 
an  Act  passed  in  the  foui*th  and  fifth  yeai*s  of  the  ix^ign  of  his  said 
late  Majesty,  intituled  **An  Act  for  the  Abolition  of  Fines  and 
Becoveries,   and  for  the  Substitution  of  more  simple  Modes  of 
Assurance  in  Iixiland." 

DISCLAIMER  BY  MAllUIED  WOMEN. 

7.  Tluity  after  the  first  day  of  October,   one  thousand    eight  Capacity  of 
hundred  and  forty-five,  an  estate  or  interest  in  any  tenements  or  niairied  women 
bereditaments  in  England,  of  any  tenui-e,  may  bo  disclaimed  by  a  q^^<^  or^'inte- 
married  woman  by  deed ;  and  tliat  Q\ory  such  disclaimer  shall  be  rests  by  deed 
made  conformably  to  the  said  provisions  of  the  said  Act  for  the  extended  to 
Abolition  of  Fines  and  Recoveries,  and  for  the  substitution  of  moi-e  ^ff^****^- 
flhnplo  modes  of  Assurance. 


694  APPENDIX    I. 

8  &  9  Vict.  PHOTECTION  OF  OONnNGBNT  RBMAIN'DERS. 
Cap.  106. 

8.  That  a  contingent  remainder,  existing  at  any  timo  after  the 

Contingent  thirty-first  day  of  December,  one  thousand  eight  hundred  and  forty- 
protected  as  ^^^"'»  ^^  ^»  *"i^»  i'  created  before  the  passing  of  this  Act,  shall 
from  31st  be  deemed  to  have  been,  capable  of  taking  effect,  notwithstanding 
Dec-.,  1844,  the  determination,  by  forfeiture,  surrender  or  merger,  of  any  pre- 
*^are  failure'  ^^^^'^S  ©state  of  freehold,  in  the  same  manner,  in  all  respects,  as  if 
of  a  preceding  ^^^^^  determination  had  not  happened, 
estate. 

RETEBSIONS  OK  LEASES. 

^Vlien  the  9.  Thaiy  'when  the  reversion  expectant  on  a  lease,  made  either 

reversion  on  a  before  or  after  the  passing  of  this  Act,  of  any  tenements  orheredita- 
lease  "  S^'^f'  ments,  of  any  tenure,  shall,  after  the  said  first  day  of  October,  one 
to  be  deemed  thousand  eight  hundred  and  forty-five,  be  surrendered  or  merge,  the 
the  reversion,     estate  which  shall  for  the  time  jbeing  confer  as  against  the  tenant 

under  the  same  lease  the  next  vested  right  to  the  same  tenements  or 
hereditaments,  shall,  to  the  extent  and  for  the  purpose  of  preserving 
such  incidents  to,  and  obligations  on,  the  same  reversion,  as,  but  for 
the  surrender  or  merger  thereof,  would  have  subsisted,  be  deemed 
the  reversion  ex|)ectant  on  the  same  lease. 

SCOTLAin). 

Act  not  to  10.  Tluit  this  Act  shall  not  extend  to  Scotland. 

extend  to 

Scotland. 
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37  &  38  VICT.  Cap.  78.  37  &  38  Vict. 

Cap.  78. 


AH  ACT  TO  AMEND   THE  LA"W   OF  VENDOR   AND   PURCHASER,  AND 
FURTHER  TO  SIMPLIFY  TITLE  TO  LAND  (a). 

{^Boyal  A88e7it,  1th  Augmt,  1874.] 

Whereas  it  is  expedient  to  facilitate  the  transfer  of  land  by 
meaiu  of  certain  amendments  in  the  law  of  vendor  and  purchaser  : 

Be  it  enacted  by  the  Queen* s  most  Excellent  Majesty ^  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal y  and  Commons, 
in  this  present  Parliament  assembled^  and  by  the  authority  of  the 
same  as  foHaws : 

1.  In  the  completion  of  any  contract  of  sale  of  land  made  after  Forty  yean 
ific  thirty-first  day  of  December,  one  thousand  eight  hundred  and  aubstituted  for 
seventy-four,  and  subject  to  any  stipulation  to  the  contrary  in  the  J^^^tTf  "* 
contract,  forty  years  shall  be  substituted  as  the  period  of  commence-   title. 
ment  of  title  \rhich  a  purchaser  may  require  in  place  of  sixty 
years,   the   present  period  of  such  commencement ;   nevertheless 
earlier  title   than   forty  years  may  be  required  in  cases  similar 
to  those  in    which    earlier    titie    than  sixty  years  may  now  bo 
required  (5). 

S-  In  the  completion  of  any  such  contract  as  aforesaid,  and  Rules  for 
subject  to  any  stipulation  to  the  contrary  in  the  contract,  the  'tJJ^S"^ 

and  rights  of 
(a)  The  portions  of  the  Act  printed  in  italics  have  been  repealed,  except   yendor  and 
where  otherwise  stated,  by  the  Statute  Law  Kevision  (No.  2)  Act,  1893.   purchaser. 

(h)  Under  this  concluding  clause  the  title  to  advowsons  must  still  be 
carried  bock  for  100  years,  and  the  deed  creating  a  term,  however  ancient, 
will  stiU  be  the  proper  commencement  of  title  thereto  (Frend  v.  Buckley, 
L.  R.  5  Q.  B.  213),  though  in  the  latter  case  the  subsequent  title  need 
not  now  be  carried  back  for  more  than  forty  years.  8ee  Williams  v. 
SpargOf  W.  N.  1893,  100  (a  caw  arising  upon  the  sale  of  a  term).  As  to 
the  commencement  of  title  which  can  now  be  rec|uired  in  various  cases, 
see  Dart,  V.  k  P.,  6th  ed.,  pp.  334  et  seq,  A  purchaser  who  agrees  to 
accept  a  title  of  less  than  forty  years  has  constructive  notice  of  that 
which  he  would  actually  have  known  if  he  had  requiit^d  and  investigated 
a  forty  years'  title.  In  re  a»x  and  Keren  Contract,  [1891]  2  Ch.  109, 
at  p.  118. 
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37  k  38  Vict,  obligations  and  rights  of  vendor  and  purchaser  shall  be  regulated 
Cap.  78.       fey  the  following  rules ;  that  is  to  say : 

First.  Under  a  contract  to  grant  or  assign  a  term  of  yean, 
whether  derived  or  to  be  derived  out  of  a  freehold  or  leiae- 
hold  estate,  the  intended  lessee  or  assign  shall  not  be  entiticd 
to  call  for  the  title  to  the  freehold  (a). 

Second.  Recitals,  statements,  and  descriptions  of  facts,  matters, 
and  parties  contained  in  deeds,  instruments,  Acts  of  Parlia- 
ment, or  statutory  declarations,  twenty  years  old  at  the  data 
of  the  contract,  shall,  unless  and  except  so  far  as  they  shall  be 
proved  to  be  inaccurate,  be  taken  to  be  sufficient  evidence  of 
the  truth  of  such  facts,  matters,  and  descriptions  (6). 

Third.  The  inability  of  the  vendor  to  furnish  the  purchaser  with 
a  legal  covenant  to  produce  and  furnish  copies  of  documents 
of  title  shall  not  be  an  objection  to  title  in  case  the  purdiaaer 
will,  on  the  completion  of  the  contract,  have  an  equitable  ligbt 
to  the  production  of  such  documents. 

Fourth.  Such  covenants  for  production  as  the  purchaser  can  and 
shall  require  shall  be  furnished  at  his  expense,  and  the  vendor 
shall  bear  the  expense  of  perusal  and  execution  on  behalf  of 
and  by  himself,  and  on  behalf  of  and  by  necessary  parties 
other  than  the  purchaser. 

Fifth.  Where  the  vendor  retains  any  part  of  an  estate  to  which 
any  documents  of  title  relate  he  shall  be  entitled  to  retain  sach 
documents  (c). 

[3.  TruBtees  who  are  either  vendors  or  purcliaeeri  may  «rf/  or  6«jf 
without  excluding  the  application  of  the  second  eeetion  of '.this  Ad(d\. 

{a)  8ce  Jones  t.  WatU,  43  Ch.  D.  574.  It  should  be  observed  that  this 
rule  has  not  affected  the  doctrine  that  a  lessee  has  constructive  notice  of 
liis  les8or*8  title  (Patmufi  v.  Harlattd,  17  Ch.  D.  358).  See  in  connection 
with  this  rule,  Conv.  Act,  1881  (App.  IV.,  itifra),  s.  8  (1),  and  8. 13  (1). 
and  Trustee  Act,  1 898  (App.  XV.,  infra),  s.  15.  And  see  Clayt4^n  t.  Leeek, 
41  Ch.  D.  103.  In  In  re  Puntell  and  Be/ikin's  Contract,  W.  N.  1893,152, 
where  the  contract  provided  that  the  lessor  should  deliver  an  abstract  of 
his  title,  it  was  held  that  this  was  a  "  stipulation  to  the  contrary**  which 
entirely  excluded  the  o()eration  of  this  section. 

(6)  See  Bolton  v.  London  School  Board,  7  Ch.  D.  766  (which  is  of 
doubtful  authority),  and  Be  Marsh  and  Earl  Granrille,  24  Ob.  D.  U. 
The  rule  is  confined  to  recitals  of  facts,  and  does  not  extend  to  recitals 
of  instruments. 

(c)  See,  as  to  the  expense  of  furnishing  attested  copies  of  deeds  relaisal 
by  the  vendor,  sect.  3  (6)  of  the  Conv.  Act,  1881  (App.  IV.,  infra),  sjhA 
Dart,  V.  &  P.,  6th  ed.,  p.  160.  llule  5  applies  only  to  land  (including 
leaseholds),  and  accordingly  where  documents  of  title  relate  to  pcraoDal 
estate  as  well  as  to  land,  a  vendor  oC  the  land  only  cannot  retain  tbe 
documents  under  this  rule  :  In  re  WiUiatne  and  Burhesg  of  KeweaMle* 
Contract,  [1897]  2  Ch.  144  ;  In  re  Fuller  and  Leaihltifs  Contraet,[l^'i] 
W.  N.  54. 

(d)  This  section  has  been  i-epealed  and  re-enacted  in  sect  15  of  the 
Trustee  Act,  1893  (App.  XV.,  infra). 
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4.  TIte  Iff/al  personal  represefitative  of  a  mortgagee  of  a  freehold  37  &  38  Vict. 
eskUe,  or  of  a  copyhold  estate  to  which  the  mortgagee  alicUl  have  been        ^^^'  ^®' 
admitted,  may,  on  payment  of  all  sums  secured  by  the  mortgage^  convey  "^" 

cr  surrender  the  mortgaged  estate,  whether  the  mortgage  be  in  form  an 
assurance  subject  to  redemption,  or  an  assurance  upon  trust  (a). 

5.  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  incorporeal 
hereditamentof  which  such  trusteewas  seised  in  fee  simple,  such  heredita- 
viient  shall  vest  like  a  chattel  real  in  the  legal  personal  representative 
from  time  to  time  of  such  trustee  (&). 

6.  When  any  freehold  or  copyhold  hereditament  sliall  be  vested  in  a 
married  woman  as  a  bare  trtutee,  she  may  convey  or  surrender  the 
same  as  if  she  loere  a  feme  sole  (c).] 

Pr.  This  section,  whereby  protection  and  priority  by  legal  estates  and 
tacking  was  not  to  be  allowed  after  the  commencement  of  the  Act,  is  not 
given  here,  as  it  has  by  sect,  129  of  the  Land  Transfer  Act,  1875, 
been  repealed,  as  to  England  ab  initio,  except  as  to  anything  duly  done 
(hereunder  before  the  commeticement  oftliat  Act{d),  and  as  to  Ireland 
by  sect,  73  oftlte  Conv,  Act,  1881  {App,  IV,,  infra).} 

i.  Where  the  will  of  a  testator  devising  land  in  Middlesex  or  Non-registra- 
Yorkshire  has  not  been  registered  within  the  period  allowed  by  law  ^^J^  ^^  ^i^  i** 
in  that  behalf,  an  assm-ance  of  such  land  to  a  purchaser  or  mortgagee  fuMd  ^*       * 
by  the  devisee  or  by  some  one  deriving  title  under  him  shall,  if  certain  cases. 
I'egistered  before,  take  precedence  of  and  pi'evail  over  any  assurance 
from  the  testator's  heir-at-law. 

9.  A  vendor  or  purchaser  of  real  or  leasehold  estate  in  England,   Vendor  or 

or  their  representatives  I'espectively,  may  at  any  time  or  times  and  purchaser  may 

from  time  to  time  apply  in  a  summary  way  to  a  judge  of  the  Court  <>^«>^®p'*i<>'^ 

of  Chancery  in  England  in  chambers,  in  respect  of  any  requisitions  chamSrs  as  to 

or  objections,  or  any  claim  for  compensation,  or  any  other  question  rec^ulsitions  or 

objections,  or 
compensation, 

(a)  Repealed  by  sect.  80  of  the  Conv.  Act,  1881  (App.  IV.,  infra).  As  to   &c. 
deaths  after  Blst  December,  1881,  see  itupra,  pp.  47  et  seq. 

(^)  This  section  was  repealed  as  to  Engbind  by  sect.  48  of  the  Land 
Transfer  Act,  1875  (88  &  89  Vict.  c.  87),  except  as  to  anything  done 
thereunder  before  the  commencement  of  that  Act  (Ist  January,  1876), 
and  instead  thereof  it  was  enacted  "  that  u|)on  the  death  of  a  bare  trustee 
intestate  as  to  any  corporeal  or  incorporeal  hereditament  of  which  such 
trustee  was  scisctl  in  fee  simple,  such  hereditament  shall  vest  like  a 
chattel  real  in  the  legal  personal  representative  from  time  to  time  of  such 
trustee,"  but  such  eiuictment  was  not  to  apply  to  lands  registered  under 
that  Act.  The  last -mentioned  section  is  repealed  by  sect.  80  of  the  Conv. 
Act,  1881,  which  also  (by  sect.  78)  repeals  the  section  in  the  text  as  to 
Ireland,  as  rcgaitls  deaths  after  the  31st  December,  1881.  See  ii\&osnpra, 
p.  48  ;  and,  as  to  the  meaning  of  the  words  "  bare  trustee,"  lie  Dociora, 
abi  ftifra,  and  In  re  Cunningham  and  Frayling,  [1891]  2  Ch.  .567. 

(r)  See  Ilt^  Dttrwra,  Ducwra  v.  Faith,  29  Ch.  D.  693.  This  section  has 
been  repealed  and  re-enacted  in  sect.  16  of  the  Trustee  Act,  1898  (App. 
XV.,  infra). 

(d)  Sec  per  Baggallay.  1..J.,  in  Robinson  v.  Trecor,  12  Q.  B.  D.  428,  at 
pp.  432,  433. 
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37  &  38  Vict,   arising  out  of  or  connected  with  the  contract  (not  being  a  question 

t^ll  affecting  the  existence  or  validity  of  the  contract),  and  the  judge 

sh^l  make  such  order  upon  the  application  as  to  him  shall  appctr 

just,  and  shall  order  how  and  by  whom  all  or  any  of  the  costs  of 

and  incident  to  the  application  shall  be  borne  and  paid  (a). 

A  vendor  or  purchaser  of  real  or  leasehold  estate  in  Ireland,  or 
their  representatives  respectively,  may  in  like  manner  and  for  the 
same  purpose  apply  to  a  judge  of  the  Court  of  Chancery  in  IrelaDd, 
and  the  judge  shall  make  such  order  upon  the  application  as  to  faim 
shall  appear  just,  and  shall  order  how  and  by  whom  all  or  any  of 
the  costs  of  and  incident  to  the  application  shall  be  borne  and 
paid  (2>). 

Extent  of  Act.       10.  This  Act  shall  not  apply  to  Scotland,  and  may  be  cited  as 

the  Vendor  and  Purchaser  Act,  1874. 

(a)  On  such  an  application  the  parties  are  in  the  same  position,  &<;  to 
the  evidence  admissible,  kc,  as  they  would  have  been  on  a  reference  as 
to  title  in  an  action  for  specific  performance  :  Ilr  Bvrrmigk*,  Lynn  aid 
Srj-tofiy  5  Ch.  D.  601.  In  exercising  this  juriadiction  the  Court  can  Dot 
only  decide  the  question  submitted,  but  direct  to  be  done  whatever  mar 
bo  the  natural  consecjuences  of  the  decision,  e.^.,  onler  return  of  the 
deposit  with  interest,  and  costs  of  investigating  the  title,  lir  Hargrtam 
flwrf  ThonipMm'if  ContracU  H2  Ch.  D.  454.  t>ee  also  In  r«,  Arh'th  aid 
Cltisiit  Contract  [181)1]  1  Ch.  601.  It  is  otherwise  where  the  question 
raised  involves  the  validity  of  the  contract  in  its  inception.  I!>ee  Se 
Bar  tit  and  Carey,  40  Ch.  D.  GOl.  The  validity  of  a  notice  to  rescind  is 
not  such  a  question.  In  re  Dames  and  M'm»d,  29  Ch.  D.  6lii6  ;  In  re  Jaek- 
Mon  and  Woodburn)t  Contract,  37  Ch.  1).  44.  Questions  not  concerning 
the  purchaser  cannot  be  decided  :  see  Be  yijtpett  and  XetcbnWi 
Contract,  37  Ch.  D.  444. 

(J)  It  has  been  held  in  Drapers'  Cowjmny  v.  M^Cann.  1  L.  R.  (Ireland) 
13,  that  each  coui-t  can  order  service  of  a  summons  under  this  section  on 
a  party  out  of  its  jurisdiction. 


^ 
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40  &  41  VICT.  Cap.  33  (a).  40  &  41  Vict. 

Cap.  33. 


AX  ACT  TO  AMEND  THE  LAW   AS  TO  CONTINGENT  REMAINDERS.  

[^Roya!  Assent,  2nd  August,  1877.] 

Bb  it  enacted  by  the  Queoii'.s  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows : 

L  Every  contingent  remainder  ci'eated  by  any  instrument  exe-   Cases  in  which 
cuted  after  the  passing  of  this  Act,  or  by  any  will  or  codicil  revived  contingent 
or  republished  by  any  will  or  codicil  executed  after  that  date,  in   ™^jr^? 
tenements  or  hereditaments  of  any  tenure,  which  would  have  been  taung  effect, 
valid  as  a  springing  or  shifting  use,  or  executoiy  devise  or  other 
limitation,  had  it  not  had  a  sufficient  estate  to  suppoi't  it  as  a 
contingent  remainder,  shall,  in  the  event  of  the  paiiicular  estate 
determining  before  the  contingent  remainder  vests,  be  capable  of 
taking  effect  in  all  respects  as  if  the  contingent  remainder  had 
originally  been  created  as  a  springing  or  shifting  use  or  executoiy 
dt'vise  or  other  executor}'  limitation  (ft). 

{a)  See  remarks  on  this  Act  at  p.  15,  gnpra. 

(ft)  It  has  been  Huggested  on  high  authority  that  this  Act  does  not 
•ipplj  to  the  class  of  cases  (of  which  Brackenhitry  v.  Glhhons^  2  Ch.  D. 
417,  was  treated  as  an  instance,  and  the  authority  of  which  was  acknow- 
leilged  in  Re  Lechmere  and  Lloyd,  18  Ch.  D.  524,  and  by  implication,  in 
J//7ft»  V.  JarrU,  24  Ch.  D.  663,  and  cp.  Blachnttn  v.  Fynh,  [1892]  3  Ch. 
20!»).  where  a  legal  remainder  is  limited  to  the  members  of  a  cliiss  wiio 
fulfil  a  specified  condition,  e,g.,  the  attaining  a  given  age,  and  where 
some  members  of  the  class  fulfil  such  conclition  at  the  time  of  the 
determination  of  the  particular  estate,  in  which  cases,  if  not  coming 
within  the  Act,  the  remainder  would  vest  in  such  members  of  tiie 
cLtss  only,  to  the  exclusion  of  any  other  members  who  might  sub- 
J«eiiQently  fulfil  the  condition.  See  the  observations  by  the  late  Mr. 
Jc»(haa  Williams.  Q.C..  on  this  Act,  in  A])pendix  B.  to  his  work  on  the 
Seisin  of  the  Freehold,  and  the  letters  from  himself  and  Mr.  A.  P. 
Whateley,  and  from  the  late  Mr.  George  Sweet  (who  maintained  the 
contrary  view),  in  the  Solicitors'  Journal  of  1878.  It  would  be  imi)rndent 
to  adopt  such  a  mo<le  of  limitation  till  the  point  has  received  judicial 
decision,  though  it  seems  most  probable  to  the  editors  that  the  decision 
w'll  be  in  favour  of  the  wider  construction,  making  the  Act  applicable  to 
liuch  cases,  and  in  effect  it  seems  to  have  been  so  (Ictennined  in  Syme« 
V.  Hymen,  [1896]  1  Ch.  272. 
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44  &  45  Vict. 
C.\p.  41. 


44  &  45  VICT.  Cap.  41  (a). 

AS  ACT  FOR  SIMPLIFYING  AND  IMPROVING  THE  PRACTICE  OF 
CONVEYAXCIXG  ;  AND  FOR  VESTING  IN  TRUSTEES,  MORTGAGEES, 
AND  OTHERS  VARIOUS  POWERS  COMMONLY  CONFERRED  BY  PRO- 
VISIONS INSERTED  IN  SETTLEMENTS,  MORTGAGES,  WILLS,  AND 
OTHER  INSTRXniENTS;  AND  FOR  AMENDING  IN  VARIOUS  PAR- 
TICULARS THE  LAW  OF  PROPERTY ;  AND  FOR  OTHER  PURPOSES. 

[Jtoi/al  A8$eiiU  *22nd  Atiguit,  1881.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  nnd  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 


PIlKLIMINAllY. 


Short  title ; 
commence- 
ment; extent. 


Interpretation 
of  propert}', 
lana,  &c.  ' 


I. — Preliminary  (6). 

1.— (1.)  This  Act  may  bo  cited  as  the  Conveyancing  and  Law  of 
Pi-operty  Act,  1881  (c)/ 

(2.)  This  Act  shtdl  commence  and  take  effect  from  and  imme- 
diately after  the  thirty-fii-st  day  of  December,  one  thousand  eight 
hundi-ed  and  eighty-one. 

(3.)  This  Act  does  not  extend  to  Scotland. 

2*  In  this  Act — 

(i.)  Pi'operty,  unless  a  conti*ar5'  intention  appears,  includes  real 
and  personal  property,  and  any  estate  or  interest  in  any  property, 
real  or  pei'sonal,  and  any  debt,  and  an3^hing  in  action,  and  any 
other  right  or  intei-ost. 

(ii.)  Land,  unless  a  contrar}'  intention  appeai-s,  includes  land  of 

(a)  See  tlie  oljftcrvatioiis  on  this  Act.  xHpra.  pp.  18 — 77.  The  portiow 
of  the  Act  printed  in  italics  have,  except  where  otherwise  stated,  been 
repealed  by  the  Statute  Law  llcvision  Act,  1894. 

(i)  Sec  Hupra,  p.  11). 

(/)  This  Act  ami  the  subse<]ucnt  Acts  of  1882  and  18D2  may  now  be 
citetl  by  the  collective  title  of  the  Conveyancing  Acts,  18S1  to  1832. 
(Short  titles  Act,  18tMi,  s.  2.) 
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anjr  tenure,  and  tenements  and  hereditaments,  coi-poi-eal  or  in-  44  k  45  Vict. 
corporeal,  and  houses  and  other  buildings,  also  an  undivided  share       Cap^I. 
inland: 

(in.)  In  relation  to  land,  income  includes  rents  and  profits,  and 
possession  includes  receipt  of  income : 

(iv.)  Manor  includes  lordship,  and  reputed  manor  or  lordship : 

(t.)  Conveyance,  unless  a  contrary  intention  appears,  includes 
assignment,  appointment,  lease,  settlement,  and  other  assurance, 
and  covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage, 
demise,  or  settlement  of  any  property,  or  on  any  other  dealing  with' 
or  for  any  property;  and  convey,  imless  a  contrary  intention 
app^irs,  has  a  meaning  corresponding  with  that  of  conveyance  : 

(vi.)  Mortgage  includes  any  charge  on  any  property  for 
securing  money  or  money's  worth;  and  mortgage  money  meann 
money  or  mone3r's  worth,  secured  by  a  mortgage ;  and  mortgagor 
includes  any  person  from  time  to  time  deriving  title  under  the 
original  mortgagor,  or  entitled  to  redeem  a  mortgage  according  to 
his  estate,  interest,  or  right,  in  the  mortgaged  property"  (a) ;  and 
mortgagee  includes  any  person  from  time  to  time  deriving  title 
under  the  original  mortgagee;  and  mortgagee  in  possession  is, 
for  the  purposes  of  this  Act,  a  mortgagee  who,  in  right  of  the 
mortage,  has  entered  into  and  is  in  possession  of  the  mortgaged 
property : 

(vii.)  Incumbrance  includes  a  mortgage  in  fee,  or  for  a  less 
estate,  and  a  trust  for  securing  money,  and  a  lien,  and  a  charge  of 
a  portion,  annuity,  or  other  capital  or  annual  sum;  and  incum- 
brancer has  a  meaning  corresponding  with  that  of  incumbrance, 
and  includes  ever}^  person  entitled  to  the  benefit  of  an  incumbrance, 
or  to  require  payment  or  discharge  thereof : 

(viii.)  Purchaser,  unless  a  conti-aiy  intention  appears,  includes  a 
lessee  or  mortgagee,  and  an  intending  purchaser,  lessee,  or  moi't- 
gagee,  or  other  person,  who,  for  valuable  consideration,  takes  or 
deals  for  any  property :  and  purchase,  unless  a  contrary  intentiim 
appears,  has  a  meaning  corresponding  with  that  of  purchaser ;  but 
sale  means  only  a  sale  properly  so  called : 

(ix.)  Bent  includes  yearly  or  other  rent,  toll,  duty,  royalty,  or 
other  reservation,  by  the  acre,  the  ton,  or  othoiwise;  and  fine 
includes  premium  or  fore-gift ;  and  any  payment,  consideration,  or 
benefit  in  the  nature  of  a  fine,  premium,  or  fore-gift : 

(s.)  Building  purposes  include  the  erecting  and  the  improving 
of,  and  the  adding  to,  and  the  repairing  of  buildings;  and  a 
building  lease  is  a  lease  for  building  purposes  or  piurposes  connected 
therewith: 

(xi.)  A  mining  lease  is  a  lease  for  mining  purposes,  that  is,  the> 

« 
(fl)  See  p.  660,  ttupra^  note  (a). 
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44  &  46  Vict,  searching  for,  winniug,  working,  getting,  making  merchantable, 
Cap^I.  carrying  away,  or  disposing  of  mines  and  minerals,  or  pnrpoees 
connected  therewith,  and  includes  a  grant  or  licence  for  mimng 
purpoees: 

(xii.)  Will  includes  codicil : 

(xiii.)  Instrument  includes  deed,  will,  inclosure  awaid,  and  Act 
of  Parliament : 

(xiv.)  Securities  include  stocks,  funds,  and  shares : 

(xv.)  Bankruptcy  includes  liquidation  by  arrangement,  and  any 
other  act  or  proceeding  in  law  having,  under  any  Act  for  the  time 
being  in  torce,  effects  or  results  similar  to  thoee  of  bankruptcy; 
and  bankrupt  has  a  meaning  corresponding  with  that  of  bankrnptcr : 

(xvi.)  Writing  includes  print ;  and  words  referring  to  any  instru- 
ment, copy,  extract,  abstract,  or  other  document  include  any  snch 
instrument,  copy,  extract,  absti^act,  or  other  document  being  io 
writing  or  in  print,  or  partly  in  writing  and  partly  in  print : 

(xvii.)  Person  includes  a  corporation  : 

(xviii.^  Her  Majesty*^  High  Couii;  o/Justtre  is  referred  to  as  the 
Court  (a). 

SALES  AND  11. — SaLES  AKD   OTHEB  TRA>"SAGnON8. 

OTHEK 

T11AX8ACTION8.  Coiitracts  for  Side, 


CoHtr(u;ts  for        3* — (1.)  Under  a  contract  to  sell  and  assign  a  term  of  years 

sale.  derived  out  of  a  leasehold  interest  in  land,  the  intended  assign 

Application  of  gjujl  not  have  the  right  to  call  for  the  title  to  the  leasehold 

stated  con-  ^„«^:«„ 

ditions  of  sale  "^^"^^        ,...,.  ,  # 

to  all  pur-  (^O  Where  land  of  copyhold  or  customaiy  tenure  has  been  con- 

cbases  (b),  verted  into  freehold  by  enfranchisement,  then,  tmder  a  contract  to 

sell  and  convey  the  freehold,  the  purchaser  shall  not  have  the  right 
to  call  for  the  title  to  make  the  enfranchisement. 

(3.)  A  purchaser  of  any  property  shall  not  require  the  production, 
or  any  abstract  or  copy,  of  any  deed,  will,  or  other  document,  dated 
or  made  before  the  time  prescribed  by  law,  or  stipulated,  for 
commencement  of  the  title,  even  though  the  same  creates  a  power 
subsequently  exercised  by  an  instrument  abstracted  in  the  abstract 
furnished  to  the  purchaser ;  nor  shall  he  require  any  information, 
or  make  any  requisition,  objection,  or  inquiry,  with  respect  to  any 
such  deed,  will,  or  document,  or  the  title  prior  to  that  time,  not- 
withstanding that  any  such  deed,  will,  or  other  document,  or  that 
prior  title,  is  recited,  covenanted  to  be  produced,  or  noticed ;  and 
he  shall  assume,  unless  the  contrary  appears,  that  the  recitals 
contained  in  the  abstracted  instruments,  of  any  deed,  will,  or  other 

(rt)  The  wonls  in  italics  have  been  repealed  by  the  Statute  Law 
Revision  Act,  1898. 
(ft)  See  Jtifjirnj  p.  20. 
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document,  fonning  part  of  that  prior  title,  are  correct,  and  give  all   •**  &  ^5  Vict. 
ilie  material  contents  of  the  deed,   will,  or  other  document  so  '• 

recited,  and  that  every  document  so  recited  was  duly  executed  by 
all  necessary  parties,  and  perfected,  if  and  as  required,  by  fine, 
recovery,  acknowledgment,  inrolment,  or  otherwise. 

(4.)  When  land  sold  is  held  by  lease  (not  including  iinderlease), 
the  pinrchaser  shall  assume,  unless  the  contrary  appears,  that  the 
lease  was  duly  granted ;  and,  on  production  of  the  receipt  for  the 
last  payment  due  for  rent  imder  the  lease  before  the  date  of  actual 
completion  of  the  purchase,  he  shall  asstmie,  unless  the  contrary 
appears,  that  all  the  covenants  and  provisions  of  the  lease  have  been 
doly  performed  and  observed  up  to  the  date  of  actual  completion  of 
the  purchase. 

(5.)  Where  land  sold  is  held  by  underlease  the  purchaser  shall 
asBome,  unless  the  contrary  appears,  that  the  underlease  and  every 
superior  lease  were  duly  granted ;  and,  on  production  of  the  receipt 
for  the  last  payment  due  for  rent  under  the  imderlease  before  the 
date  Off  actual  completion  of  the  purchase,  he  shall  asstmie,  unless 
the  contrary  appears,  that  all  the  covenants  and  provisions  of  the 
underlease  have  been  duly  performed  and  observed  up  to  the  date 
of  actual  completion  of  the  purchase,  and  further  that  all  rent  due 
under  every  superior  lease,  and  all  the  covenants  and  provisions  of 
every  superior  lease  have  been  paid  and  duly  performed  and  observed 
up  to  that  date. 

(6.)  On  a  sale  of  any  property,  the  expenses  of  the  production 
and  inspection  of  all  Acts  of  Parliament,  inclosure  awards,  records, 
proceedings  of  courts,  court  rolls,  deeds,  wills,  probates,  letters  of 
administration,  and  other  documents,  not  in  the  vendor's  possession, 
and  the  expenses  of  all  journeys  incidental  to  such  production  or 
inspection,  and  the  expenses  of  searching  for,  procuring,  making, 
verifying,  and  producing  all  certificates,  declarations,  evidences, 
and  information  not  in  the  vendor's  possession,  and  all  attested, 
!$tamped,  office,  or  other  copies  or  abstracts  of,  or  extracts  from,  any 
Acts  of  Parliament  or  other  documents  aforesaid,  not  in  the  vendor's 
poasession,  if  any  such  production,  inspection,  journey,  search, 
procuring,  making,  or  verifying  is  required  by  a  purchaser,  either 
for  verification  of  the  abstract,  or  for  any  other  purpose,  shall  be 
borne  by  the  purcluuier  who  requires  the  same;  and  where  the 
vendor  retains  possession  of  any  document,  the  expenses  of  making 
any  copy  thereof,  attested  or  unattested,  which  a  purchaser  i^equires 
to  be  delivered  to  him,  shall  be  borne  by  that  purchaser. 

(7.)  On  a  sale  of  any  property  in  lots,  a  purchaser  of  two  or  more 
lots,  held  wholly  or  partly  imder  the  same  title,  shall  not  have  a 
right  to  more  than  one  abstract  of  the  common  title,  except  at  his 
own  expense. 

(8.)  This   section    applies    only   to    titles    and    purchasers    on 
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44  &  4o  Vict,   sales  properly  so  called,   notwithstanding:  any  interpretation  in 
Cai^^I.        this  Act. 

(9.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  contract  of  sale,  and  shall  have  effM 
subject  to  the  terms  of  the  cH>ntract  and  to  the  provisions  therein 
contained. 

(10.)  This  section  applies  only  to  sales  made  after  the  commence- 
ment  of  this  Act. 

(11.)  Nothing  in  this  section  shall  be  construed  as  binding  a 
purchaser  to  complete  his  purchase  in  any  case  where,  on  a  contract 
made  independently  of  this  section,  and  containing  stipulations 
similar  to  the  provisions  of  this  section,  or  any  of  them,  specific 
performance  of  the  contract  would  not  be  enforced  against  him  by 
the  Court. 

4.-'(l.)  Where  at  the  death  of  any  person  there  is  subsisting?  a 
contract  enforceable  against  his  heir  or  devisee,  for  the  sale  of  the 
fee  simple  or  other  freehold  interest,  descendible  to  his  heirs  general 
in  any  land,  his  personal  representatives  shall,  by  virtue  of  this  Act, 
have  power  to  convey  the  land  for  all  the  estate  and  interest  vested 
in  him  at  his  death,  in  any  manner  proj)er  for  giving  effect  to  the 
contract. 

(2.)  A  conveyance  made  under  this  section  shall  not  affect  the 
beneficial  rights  of  any  i)er8on  claiming  under  any  testamentarr 
disposition  or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 

(3.)  This  section  applies  only  in  cases  of  death  after  the  com- 
mencement of  this  Act. 


Completion  of 
contract  after 
death  (a). 


Discharge  of 

ineumbrancfs 

on  sale. 

Provirion  by 
Court  for 
incumbrances, 
and  sale  freed 
therefrom  {b). 


Jh'acJiarge  of  lummhrances  on  S<tU. 

5. — (1.)  Where  land  subject  to  any  incumbrance,  whether  im- 
mediately payable  or  not,  is  sold  by  the  Court,  or  out  of  Court,  the 
Court  may,  if  it  thinks  fit,  on  the  application  of  any  party  to  the 
sale,  direct  or  allow  payment  into  Court,  in  case  of  an  annual  sum 
charged  on  the  land,  or  of  a  capital  sum  charged  on  a  determinable 
interest  in  the  land,  of  such  amount  as,  when  invested  in  Oovem- 
ment  securities,  the  Court  considers  will  be  sufficient,  by  means  of 
the  dividends  thereof,  to  keep  down  or  otherwise  provide  for  that 
charge,  and  in  any  other  case  of  capital  money  charged  on  the  land, 
of  the  amount  sufficient  to  meet  the  incumbrance  and  any  interest 
due  thereon  ;  but  in  either  case  there  shall  also  be  paid  into  Court 
such  additional  amount  as  the  Court  considers  will  be  sufficient  to 
meet  the  contingency  of  further  costs,  expenses,  and  interest,  and 
any  other  contingency,  except  depreciation  of  investments,  not 
exceeding  one-tenth  part  of  the  original  amOimt  to  be  paid  iOf 


(a)  See  snjrra^  p.  23. 


(V)  See  typra,  p.  24. 
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unless  the  Court  for  special  1*60300  thinks  fit  to  require  a  larger  44  k  45  Vic*r. 
additional  amount.  ^'^*'-  *^- 

(2.)  Thereupon,  the  Court  may,  if  it  thinks  fit,  and  either  after 
or  without  any  notice  to  the  incumbrancer,  as  the  Court  thinks  fit, 
declare  the  land  to  be  freed  from  the  incumbrance,  and  make  any 
order  for  conveyance,  or  vesting  order,  proper  for  giving  effect  to 
the  sale,  and  give  directions  for  the  retention  and  investment  of  the 
money  in  Coui't. 

(3.)  After  notice  served  on  the  persons  interested  in  or  entitled 
to  the  money  or  fund  in  Coui't,  the  Court  may  direct  payment  or 
transfer  thereof  to  the  persons  entitled  to  receive  or  give  a  discharge 
for  the  same,  and  generally  may  give  directions  respecting  the 
application  or  distribution  of  the  capital  or  income  thereof. 

(4.)  This  section  applies  to  sales  not  completed  at  the  commence- 
ment of  this  Act,  and  to  sales  thereafter  made. 


General  Words,  General 

Words. 

6. — (1.)  A  conveyance  of  land  shall  be  deemed  to  include,  and  General  words 
shall  by  virtue  of  this  Act  operate  to  convey,  with  the  land,  all  in  conveyances 
buildings,  erections,  fixtures,  commons,  hedges,   ditches,   fences,   of  land,  build- 
ways,  waters,  watercourses,  liberties,  privileges,  easements,  rights,  ^^'^^  ^F  v 
and  advantages  whatsoever,  appertaining  or  reputed  to  appertain  to 
the  land,  or  any  part  thereof,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with,  or  reputed  or  known  as  part  or  parcel  of, 
or  appurtenant  to  the  land  or  any  part  thereof. 

(2.)  A  conveyance  of  land,  having  houses  or  other  buildings 
thereon,  shall  be  deemed  to  include  and  shall  by  virtue  of  this  Act, 
operate  to  convey,  with  the  land,  houses,  or  other  buildings,  all 
outhouses,  erections,  fixtures,  cellars,  areas,  courts,  courtyards, 
cisterns,  sowers,  gutters,  drains,  ways,  piissages,  lights,  water- 
courses, liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever,  appertaining  or  reputed  to  apj^rtain  to  the  land,  houses, 
or  other  buildings  conveyed,  or  any  of  them,  or  any  part  thereof, 
or  at  the  time  of  conveyance  demised,  occupied,  or  enjoyed  with,  or 
reputed  or  known  as  part  or  parcel  of  or  appui*tenant  to,  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof. 

(3.)  A  conveyance  of  a  manor  shall  be  deemed  to  include  and 
shall  by  virtue  of  this  Act  operate  to  convej-,  with  the  manor,  all 
pastures,  feedings,  wastes,  warrens,  commons,  mines,  minerals, 
quarries,  furzes,  trees,  woods,  underwoods,  coppices,  and  the  ground 
and  soil  thereof,  fishings,  fisheries,  fowlings,  couiis  leet,  courts 
baron  and  other  courts,  view  of  frankpledge  and  all  that  to  view  of 
frankpledge  doth  belong,  mills,  mulctures,  customs,  tolls,  duties. 


(fl)  Sec  s^ipra,  j).  25. 


D.C.P. 
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44  &  45  Vict,  reliefs,  heiiots,  fines,  sums  of  money,  amerciaments,  waifs,  estejs, 
Cap.  41.  chief -rents,  quit-rents,  rents-charge,  rents-seek,  rents  of  asaue, 
fee  farm  rents,  services,  royalties,  jurisdictions,  franchises,  libertieB, 
privileges,  easements,  profits,  advantages,  rights,  emoluments,  and 
hereditaments  whatsoever  to  the  manor  appertaining  or  reputed  to 
appertain,  or  at  the  time  of  conveyance  demised,  occupied,  or 
enjoyed  with  the  same,  or  reputed  or  known  as  part,  pared,  or 
member  thereof. 

(4.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  conveyance,  and  shall  have  effect 
subject  to  the  terms  of  the  conveyance  and  to  the  provisions  therein 
contained. 

(5.)  This  section  shall  not  be  construed  as  giving  to  any  person 
a  better  title  to  any  property,  right,  or  thing  in  this  section  men- 
tioned than  the  title  which  the  conveyance  gives  to  him  to  the  land 
or  manor  expressed  to  be  conveyed,  or  as  conveying  to  him  any 
property,  right,  or  thing  in  this  section  mentioned,  further  or  other- 
wise than  as  the  same  could  have  been  conveyed  to  him  by  the 
conveying  parties. 

(6.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act. 


Covenants  for 
titls. 

Covenants  for 
title  to  be 
implied  {a). 


On  conveyance 
for  value,  by 
beneficial 
owner. 

Right  to 
convey. 


Covenants  for  Tithe. 

7. — (1.)  In  a  conveyance  there  shall,  m  the  several  cases  in  this 
section  mentioned,  be  deemed  to  be  included,  and  there  shall  in 
those  several  cases,  by  virtue  of  this  Act,  be  implied,  a  covenant  to 
the  effect  in  this  section  stated  by  the  person,  or  by  each  person  who 
conveys,  as  far  as  regards  the  subject-matter  or  share  of  subject- 
matter  expressed  to  be  conveyed  by  him,  with  the  person,  if  one,  to 
whom  the  conveyance  is  made,  or  with  the  persons  jointly,  if  more 
than  one,  to  whom  the,  conve3'ance  is  made  as  joint  tenants,  or  with 
each  of  the  persons,  if  more  than  one,  to  whom  the  conveyance  is 
made  as  tenants  in  common,  that  is  to  say : 

(A.)  In  a  conveyance  for  valuable  consideration,  other  than  a 
mortgage,  the  foUowing  covenant  by  a  person  who  conveys  and  is 
expressed  to  convey  as  beneficial  owner  (namely) : 

That,  notwithstanding  anything  by  the  person  who  so  cx>nve3rs,  or 
any  one  through  whom  he  derives  title,  otherwise  than  bj 
purchase  for  value,  made,  done,  executed,  or  omitted,  or  know- 
ingly suffered,  the  person  who  so  conveys,  has,  with  iJie  oon- 
currence  of  every  other  person,  if  any,  convejdng  by  his  direct- 
tion,  full  power  to  convey  the  subject-matter  expressed  to  be 
conveyed,  subject  as,  if  so  expressed,  and  in  the  manner  in 
which  it  is  expressed  to  be  conveyed,  and  that,  notwithstanding 
anything  as  aforesaid,  that  subject-matter  shall  remain  to  and 

(a)  See  supra^  pp.  27 — 29. 
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be  quietly  entered  upon,  i-eceived,  and  held,  occupied,  enjoyed,   44  &  45  Yicr. 
and  taken,  by  the  person  to  whom  the  conveyance  is  expressed       Cap>  41. 
to  be  made,  and  any  person  deiiving  title  under  him,  and  the  Qu^et 
benefit  thereof  shall  be  received  and  taken  accordingly,  without  enjoyment, 
any  lawful  interruption  or  disturbance  by  the  person  who  so 
conveys  or  any  person  convejong  by  his  direction,  or  rightfully 
claiming  or  to  claim  by,  through,  under,  or  in  trust  for  the 
person  who  so  conveys,  or  any  person  conveying  by  his  direc- 
tion, or  by,  through,  or  under  any  one  not  being  a  person 
daiming  in  respect  of  an  estate  or  interest  subject  whereto  the 
conveyance  is  expressly  made,  through  whom  the  person  who 
so  conveys  derives  title,  otherwise  than  by  purchase  for  value ; 
and  that,  fi'eed  and  discharged  from,  or  otherwise  by  the   Freedom  from 
person  who  so  conveys  sufficiently  indemnified  against,  all  such  incumbrance, 
estates,  incumbrances,  claims,  and  demands  other  than  those 
subject  to  which  the  conveyance  is  expressly  made,  as  either 
before  or  after  the  date  of  the  conveyance  have  been  or  shall  be 
made,  occawoned,  or  suffered  by  that  pei*son  or  by  any  person 
conveying  by  his  direction,  or  by  any  person  rightfully  claiming 
by,  through,  under,  or  in  trust  for  the  person  who  so  con- 
veys, or  by,  thi'ough,  or  imder  any  person  convejdng  by  his 
direction,  or  by,  through,  or  under  any  one  through  whom  the 
person  who  so  conveys  derives  title,  otherwise  than  by  purchase 
for  value ;  and  further,  that  the  person  who  so  conveys,  and  Furtber 
any  person  conveying  by  his  dii'ection,  and  everj'^  other  pei'son  assurance, 
having  or  rightfully  claiming  any  estate  or  interest  in  the 
subject-matter  of  conveyance,  other  than  an  estate  or  interest 
subject  whereto  the  conveyance  is  expressly  made,  by,  through, 
under,  or  in  tinist  for  the  person  who  so  conveys,  or  by,  through, 
or  imder  anj^  person  convoying  by  his  dii'oction,  or  by,  through, 
or  imder  any  one  through  whom  the  person  who  so  conveys 
derives  title,  otherwise  than  by  purchase  for  value,  will,  from 
time  to  time  and  at  all  times  after  the  date  of  the  conveyance, 
on  the  request  and  at  the  cost  of  any  person  to  whom  the  con- 
veyance is  expressed  to  be  made,  or  of  any  j)er8on  deriving  title 
under  him,  execute  and  do  all  such  lawful  assurances  and 
things  for  further  or  more  perfectly  assuring  the  subject-matter 
of  the  conveyance  to  the  person  to  whom  the  conveyance  is 
made,  and  to  those  deriving  title  under  him«  subject  as,  if  so 
expressed,  and  in  the  manner  in  which  the  conveyance  is 
expressed  to  be  made,  as  by  him  or  them  or  any  of  them  shall 
be  reasonably  required : 

(in  -which  covenant  a  purehase  for  value  shall  not  be  deemed  to 

include  a  conveyance  in  consideration  of  marriage) : 

(B.)  In  a  conveyance  of  leasehold  property  for  valuable  con-    On  conTeyance 

«ideration,  other  than  a  mortgage,  the  following  further  covenant  ?^  leaaeholds 

"  °  °  I  -    o  ^*^'*  v^l*i®  by 
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44  k  45  Vict. 
Cap.  41. 

beneficial 
owner. 

Validity  of 
lease. 


On  mortgage 
by  beneficiu 
owner. 

Bight  to 
convey. 


Quiet 
enjoyment. 


Freedom  from 
incumbrance. 

Further 
assurance. 


by  a  person  who  conveys  and  is  expressed  to  convey  as  beneficial 

owner  (namely) : 
That,  notwithstanding  anything  by  the  person  who  so  oonms, 
or  any  one  through  whom  he  derives  title  otherwise  than  by 
purchase  for  value,  made,  done,  executed,  or  omitted,  or 
knowingly  suffered,  the  lease  or  grant  creating  the  term  or 
estate  for  which  the  land  is  conveyed  is,  at  the  time  of  con- 
veyance, a  good,  valid,  and  effectual  lease  or  grant  of  the 
property  convoyed,  and  is  in  full  force,  unforfeited,  unsur- 
rendered, and  in  nowise  become  void  or  voidable ;  and  that, 
notwithstanding  an^-thing  as  aforesaid,  all  the  rents  resened 
by,  and  all  the  covenants,  conditions,  and  agreements  contained 
in,  the  lease  or  grant,  and  on  the  part  of  the  lessee  or  grantee 
and  the  persons  deriving  title  under  him  to  be  paid,  observed, 
and  performed,  have  been  i)aid,  observed,  or  performed  up  to 
the  time  of  conveyance : 

(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 

include  a  conveyance  in  considei*ation  of  marriage) : 

(C.)  In  a  conveyance  by  way  of  moi-tgage,  the  following  covenant 

by  a  person  who  conve3*s  and  is  expressed  to  convey  as  beneficial 

owner  (namel)-) : 
That  the  person  who  so  conveys  hais,  with  the  concurrence  of 
every  other  person,  if  any,  conveying  by  his  direction,  full 
power  to  convej-  the  subject-matter  expressed  to  be  conveyed 
by  him,  subject  as,  if  so  expressed,  and  in  the  manner  in  which 
it  is  expressed  to  be  conveyed;  and  also  that,  if  default  i$ 
made  in  pa}nnent  of  the  money  intended  to  be  secured  by  the 
conveyance,  or  any  intei*e8t  thereon,  or  any  part  of  that  money 
or  interest,  contrary  to  any  provision  in  the  conveyance,  it 
shall  be  lawful  for  the  person  to  whom  the  conveyance  i^ 
expressed  to  be  made,  and  the  persons  deriving  title  under 
him,  to  enter  into  and  upon,  or  receive,  and  thenceforth  quietly 
hold,  occupy,  and  enjoy  or  take  and  have,  the  subject-matter 
expressed  to  be  conveyed,  or  an}'  part>  thereof,  without  any 
lawful  interruption  or  distui'banoe  by  the  person  who  so  con- 
veys, or  any  person  conveying  by  his  direction,  or  any  other 
person  not  being  a  person  claiming  in  respect  of  an  estate  or 
interest  subject  whereto  the  conveyance  is  expressly  made: 
and  that,  freed  and  discharged  from,  or  otherwise  by  the 
person  who  so  conveys  sufiiciently  idemnified  against,  aD 
estates,  incumbi'anoes,  claims,  and  demands  whatever,  other 
than  those  subject  whereto  the  conveyance  is  expressly  made: 
and  further,  that  the  person  who  so  conveys,  and  e\*er}'  penon 
conveying  by  his  direction,  and  every  person  deriving  titte 
imder  any  of  them,  and  every  other  person  haying  or  right- 
fully claiming  any  estate  or  interest  in  the  subject-matter  of 
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oonvcyonce,  or  any  pai*t  thereof,  other  than  an  estate  or  interest  44  &  45  Vict. 
subject  whereto  the  conveyance  is  expressly  made,  will  from       ^-*^-  ^1- 
time  to  time  and  at  all  times,  on  the  request  of  any  person  to 
whom  the  conveyaiico  is  expressed  to  be  made,  or  of  any 
person  deriving  title  under  him,  but,  as  long  as  any  right  of 
redemption  exists  under  the  conveyance,  at  the  cost  of  the 
person  so  conveying,  or  of  those  deriving  title  under  him,  and 
afterwards  at  the  cost  of  the  person  making  the  request, 
execute  and  do  all  such  lawful  assuiances  and  things  for 
further  or  more  X)erfectly  assuring  the  subject-matter  of  con- 
veyance and  every  pai-t  thereof  to  the  penson  to  whom  the 
oonveyanco  is  made  and  to  those  deriving  title  under  him, 
subject  as,  if  so  expressed,  and  in  the  manner  in  which  the 
conveyance  is  expressed  to  be  made,  as  by  him  or  them  or  any 
of  them  shall  be  I'eosonably  required : 
(D.)  In  a  conveyance  by  way  of  mortgage  of  leasehold  property,   On  mortgage 
the  following  further  covenant  by  a  person  who  conveys  and  is  ^  ^^^^^* 
expreaaed  to  convey  as  beneficial  ownei*  (namely) :  owner**  ^* 

That  the  lease  or  grant  ci*eating  the  term  or  estate  for  which  the  y^jjL  £ 
land  is  held  is,  at  the  time  of  conveyance,  a  good,  valid,  and  lease, 
effectual  lease  or  grant  of  the  land  conveyed,  and  is  in  full 
force,  unforfeited,  and  unsmi-endei-ed,  and  in  nowise  become 
void  or  voidable,  and  that  all  the  rents  i-eserved  by,  and  all  the 
covenants,  conditions,  and  agreements  contained  in,  the  lease 
or  grant,  and  on  the  pai*t  of  the  lessee  or  grantee  and  the 
persons  deriving  title  under  him  to  be  paid,  observed,  and 
performed,  have  been  jmid,  observed,  and  performed  up  to  the 
time  of  conveyance ;  and  also  that  the  j^ci-son  so  convepng,  or  Payment  of 

the  ])er8on8  deriving  title  under  him,  will  at  all  times,  as  long  ^^  "*^ 

•  AX,  -J.      £  2.x.  performance  of 

as  any  money  remams  on  the  security  of  the  conveyance,  pay,   covenants. 

observe,  and  perform,  or  cause  to  be  paid,  observed,  and 
performed  all  the  rents  i*eserved  by,  and  all  the  covenants, 
conditions,  and  agreements  contained  in,  the  lease  or  grant, 
and  on  the  part  of  the  lessee  or  grantee  and  the  pei'sons 
deriving  title  under  him  to  be  paid,  observed,  and  performed, 
and  will  keep  the  person  to  whom  the  conveyance  is  made,  and 
those  deriving  title  under  him,  indemniiiod  against  all  actions, 
proceedings,  costs,  charges,  damages,  claims,  and  demands,  if 
any,  to  be  incurred  or  sustained  by  him  or  them  by  reason  of 
the  non-payment  of  such  rent  or  the  non-observance  or  non- 
performance of  such  covenants,  conditions,  and  agreements,  or 
any  of  them : 
(E.)  In  a  conveyance  by  way  of  settlement,  the  following  cove-   On  settlement. 

nant  by  a  person  who  conveys  and  is  expressed  to  convey  as  settlor 

(namely) : 
That  the  pei-son  so  conveying,  and  eveiy  person  deriving  title  For  further 
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aasurance 
limited. 


On  conveyanoe 
by  tnutee  or 
mortgagee. 


Against 
incumbrances. 


under  him  by  deed  or  act  or  operation  of  law  in  his  lifetime 
ubeequent  to  that  oonyevance,  or  by  testamentary  dispoaitioii 
or  devolution  in  law,  on  his  death,  will,  from  time  to  time,  and 
at  all  times,  after  the  date  of  that  conTeyance,  at  the  request 
and  cost  of  any  person  deriving  title  thereunder,  execute  and 
do  all  such  lawful  assurances  and  things  for  further  or  more 
perfectly  assuring  the  subject-matter  of  the  oonve3'ance  to  the 
persons  to  whom  the  conveyance  is  made  and  those  denYing 
title  imder  them,  subject  as,  if  so  expressed,  and  in  the  manner 
in  which  the  conveyance  is  expressed  to  be  made,  as  by  them 
or  any  of  them  shaU  be  reasonably  required : 
(F.)  In  any  conveyance,  the  following  covenant  by  every  person 
who  conveys  and  is  expressed  to  convey  as  trustee  or  mortgagee, 
or  as  personal  repi'esentative  of  a  deceased  person,  or  as  committee 
of  a  lunatic  so  found  by  inquisition,  or  under  an  order  of  the  Gonrt. 
which  covenant  shall  be  deemed  to  extend  to  every  such  person  s 
own  acts  only  (namely) : 
That  the  person  so  conveying  has  not  executed  or  done,  or 
knowingly  suffered,  or  been  party  or  privy  to,  any  deed  or 
thing,  whereby  or  by  means  whereof  the  subject-matter  of  the 
convej^ance,  or  any  part  thereof,  is  or  nmy  be  impeached, 
charged,  affected,  or  incumbered  in  title,  estate,  or  otherwise, 
or  whereby  or  by  means  whereof  the  person  who  so  conveys  is 
in  anywise  hindered  from  convejang  the  subject-matter  of  the 
convejrance,  or  any  part  thereof,  in  the  manner  in  which  it  is 
expressed  to  be  conveyed. 
(2.)  Where  in  a  conveyance  it  is  expi*e8sed  that  by  direction  of  a 
person  expressed  to  dii*ect  as  beneficial  owner  another  person  con- 
veys, then,  within  this  section,  the  person  giving  the  direction, 
whether  he  conveys  and  is  expressed  to  convey  as  beneficial  owner 
or  not,  shall  be  deemed  to  convey  and  to  be  expressed  to  convey  a:} 
beneficial  owner  the  subject-matter  so  conveyed  by  his  direction ; 
and  a  covenant  on  his  part  shaU  be  implied  accordingly. 

(3.)  Where  a  wife  conveys  and  is  expressed  to  convey  as  beneficial 
owner,  and  the  husband  also  conveys  and  is  expressed  to  oonrey  as 
beneficial  owner,  then,  within  this  section,  the  wife  shall  be  deemed 
to  convey  and  to  bo  expressed  to  convey  by  direction  of  the  husband, 
as  beneficial  owner;  and,  in  addition  to  the  covenant  implied  on 
the  part  of  the  wife,  thei*e  shall  also  be  implied,  first,  a  covenant 
on  the  part  of  the  husband  as  the  person  giving  that  direction,  and 
secondly,  a  covenant  on  the  part  of  the  husband  in  the  same  tenns 
as  the  covenant  implied  on  the  part  of  the  wife. 

(4.)  Where  in  u  conveyance  a  person  convejdng  is  not  expressed 
to  convey  as  beneficial  owner,  or  as  settlor,  or  as  trustee,  or  as 
mortgagee,  or  as  personal  rejiresentative  of  a  deceased  perton,  or 
as  committee  of  a  lunatic  so  found  by  mquisition,  or  under  an 
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order  of  the  Court,  or  by  direction  of  a  person  as  beneficial  owner,   44  &  45  Vict. 
no  covenfuit  on  the  port  of  the  person  conveying  shall  be,  by  virtue       Cap^I  . 
of  this  section,  implied  in  the  conveyance. 

(5.)  In  this  section  a  conyeyance  includes  a  deed  conferring  the 
right  to  admittance  to  copyhold  or  customary  land,  but  does  not 
include  a  demise  by  way  of  lease  at  a  rent,  or  any  customary 
aflsuianoe,  other  than  a  deed,  conferring  the  right  to  admittance  to 
eopyhold  or  customary  land. 

(6.)  The  benefit  of  a  covenant  implied  as  aforesaid  shall  be 
annexed  and  incident  to,  and  shall  go  with,  the  estate  or  interest  of 
the  implied  covenantee,  and  shall  be  capable  of  being  enforced  by  » 

every  person  in  whom  that  estate  or  interest  is,  for  the  whole  or  any 
part  thereof,  from  time  to  time  vested. 

(7.)  A  covenant  implied  as  aforesaid  may  be  varied  or  extended 
by  deed,  and,  as  so  varied  or  extended,  shall,  as  far  as  may  be, 
operate  in  the  like  manner,  and  with  all  the  like  incidents,  effects, 
and  consequences,  as  if  such  variations  or  extensions  were  directed 
in  this  section  to  be  implied. 

(8.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act. 

Execution  of  Purchase  Deed,  Execution  of 

purchase  deed. 

8.-'(l.)  On  a  sale,  the  purchaser  shall  not  be  entitled  to  require   mg])t  of  pur- 
that  the  conveyance  to  him  be  executed  in  his  presence,  or  in  that  chaser  as  to 
of  bis  solicitor,  as  such;  but  shall  be  entitled  to  have,  at  his  own  execution («). 
cost,  the  execution  of  the  conveyance  attested  by  some  person 
appointed  by  him,  who  may,  if  he  thinks  fit,  be  his  solicitor. 

(2.)  This  section  applies  only  to  sales  made  after  the  commence- 
ment of  this  Act. 

Production  and  Safe  Custody  of  Title  Deeds.  Production 

and  safe 

9.— (1.)  Where  a  person  retains  possession  of  documents,  and  custody  of 

gives  to  another  an  acknowledgment  in  writing  of  the  right  of  that  ^'"^  deeds. 

other  to  production  of  those  documents,  and  to  delivery  of  copies  Acknowlede- 

thereof  (in  this  section  called  an  acknowledgment),  that  acknowledg-  ^  production 

ment  shall  have  effect  as  in  this  section  provided.  ana  under- 

(2.)  An  acknowledgment  shall  bind  the  documents  to  which  it  takine  for  safe 

relates  in  the  possession  or  under  the  control  of  the  person  who  5"!!..    ^  ^L  t  \ 
i^-      XI  J  •     j.t-  •  J      j.1.  x_  1     «  documents  (a). 

retams  them,  and  ui  the  possession  or  under  the  control  of  every 

other  person  having  possession  or  control  thereof  from  time  to  time, 

but  shall  bind  each  individual  possessor  or  person  as  long  only  as 

he  has  possession  or  control  thereof ;  and  every  person  so  having 

(a)  See  tupra,  pp.  29,  30. 
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44  &  45  Vict,   possession  or  control  fi*om  time  to  time  shall  be  bound  spedficaUy 
Cap.  41.        \q  perform  the  obligations  imposed   imder  this  section  by  an 
acknowledgment,  unless  prevented  from  so  doing  by  fire  or  otier 
inevitable  accident. 

(3.)  The  obligations  imposed  under  this  section  by  an  admov- 
lodgment  are  to  be  performed  from  time  to  time  at  the  request  in 
writing  of  the  person  to  whom  an  acknowledgment  is  given,  or  of  a 
person,  not  being  a  lessee  at  a  rent,  having  or  claiming  any  estate, 
interest,  or  right  through  or  und^r  that  person,  or  othervise 
becoming  through  or  under  that  person  interested  in  or  affected  by 
the  terms  of  any  document  to  which  the  acknowledgment  relates.* 
(4.)  The  obligations  imposed  under  this  section  by  an  acknow- 
ledgment ore — 

(i.)  An  obligation  to  produce  the  documents  or  any  of  them  at 
all  reasonable  times  for  the  purpose  of  inspection,  and 
of  comparison  with  abstracts  or  copies  thereof,  by  the 
person  entitled  to  request  production,  or  by  any  one  by 
him  authorised  in  writing ;  and 
(ii.)  An  obligation  to  produce  the  documents  or  any  of  them  at 
any  trial,  heai'ing,  or  examination  in  any  Court,  or  in  the 
execution  of  any  commission;  or  elsewhei'e  in  the  United 
Kingdom,   on  any  occasion  on  which   production  may 
properly  be  required,  for  proving  or  supporting  the  title 
or  claim  of  the  person  entitled  to  request  production,  or 
for  any  other  piupose  relative  to  that  title  or  claim ;  and 
(m.)  An  obligation  to  deliver  to  the  person  entitled  to  request  the 
'  same  ti'ue  copies  or  extracts,  attested  or  unattested,  of  or 
from  the  documents  or  any  of  them. 
(5.)  All  costs  and   expenses  of    or  incidental   to  the  specific 
performance  of   any  obligation  imposed   under  this  section  by 
an  acknowledgment    shall    be    paid    by  the    person   requesting 
performance. 

(6.)  An  acknowledgment  shall  not  confer  any  right  to  damages 
for  loss  or  destruction  of,  or  injury  to,  the  documents  to  which  it 
relates,  from  whatever  cause  arising. 

(7.)  Any  person  claiming  to  be  entitled  to  the  benefit  of  an 
acknowledgment  may  apply  to  the  Court  for  an  order  directing  the 
production  of  the  documents  to  which  it  relates,  or  any  of  them,  or 
the  delivery  of  copies  of  or  extracts  from  those  documents,  or  any 
of  them,  to  him,  or  some  person  on  his  behalf :  and  the  Court  may, 
if  it  thinks  fit,  order  production,  or  production  and  delivery,  aoooid- 
ingly,  and  may  give  directions  respecting  the  time,  place,  tenns, 
and  mode  of  production  or  delivery,  and  may  make  such  order  as 
it  thinks  fit  respecting  the  costs  of  the  application,  or  any  other 
matter  connected  with  the  application. 
(8.)  An  acknowledgment  shall  by  virtue  of  this  Act  satisfy  any 
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liability  to  give  a  covenant  for  production  and  delivery  of  copies  of  44  &  45  Vict, 
or  extiuctH  fi*om  documents.  ^^^'  ^^' 

(9.)  Where  a  person  retains  possession  of  documents  and  gives  to 
another  an  undertaking  in  writing  for  safe  custody  thereof,  that 
undertaking  shsSl  impose  on  the  person  giving  it,  and  on  every 
person  having  possession  or  control  of  the  documents  from  time  to 
time,  hut  on  each  individual  possessor  or  jierson  as  long  only  as 
he  has  possession  or  control  thereof,  an  obligation  to  keep  the 
documents  safe,  whole,  uncancelled,  and  imdcfaced,  unless  pre- 
Tented  from  so  dcing  by  fire  or  other  inevitable  accident. 

(10.)  Any  person  claiming  to  be  entitled  to  the  benefit  of  such 
an  nndertaking  may  apply  to  the  Court  to  assess  damages  for  any 
loss,  destruction  of,  or  injuiy  to  the  documents  or  any  of  them,  and 
the  Court  may,  if  it  thinks  fit,  direct  an  inquiry  respecting  the 
amount  of  damages,  and  order  payment  thereof  by  the  person  liable, 
and  may  make  such  order  as  it  thinks  fit  respectbig  the  costs  of  the 
apphcation,  or  any  other  matter  connected  with  the  application. 

(11.)  An  undertaking  for  safe  custody  of  documents  shall  by 
virtue  of  this  Act  satisfy  any  liability  to  give  a  covenant  for  safe 
custody  of  documents. 

(12.)  The  rights  conferred  by  an  acknowledgment  or  an  under- 
taking under  this  section  shall  be  in  addition  to  all  such  other  rights 
relative  to  the  production,  or  inspection,  or  the  obtaining  of  copies 
of  documents  as  are  not,  by  virtue  of  this  Act,  satisfied  by  the 
giving  of  the  acknowledgment  or  imdertaking,  and  shall  have  effect 
anbject  to  the  terms  of  the  acknowledgment  or  undertaking,  and  to 
any  provisions  therein  contained. 

(13.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  acknowledgment  or  undertaking. 

(14.)  This  section  applies  only  to  an  acknowledgment  or  under- 
taking given,  or  a  liability  respecting  documents  incurred,  after  the 
oommenoement  of  this  Act. 

III. — ^Leases.  leases. 

10. — (1.)  Bent  reserved  by  a  lease,  and  the  benefit  of  every   Rent  and  bene- 
covenant  or  provision  thei'ein  contained,  having  reference  to  the  fit  of  lessee's 
nibject-matter  thereof,  and  on  the  lessee's  part  to  be  observed  or  co^ena^  to 
performed,  and  evciy  condition  of  re-entry  and  other  condition  gioii(a). 
therein  contained,  shall  be  annexed  and  incident  to  and  shall  go 
with  the  reversionary  estate  in  the  land,  or  in  any  part  thereof, 
immediately  expectant  on  the  term  granted  by  the  lease,  notwith- 
standing severance  of  that  reversionary  estate,  and  shall  be  capable 
of  being  recovered,  received,  enforced,  and  taken  advantage  of  by 
the  person  from  time  to  time  entitled,  subject  to  the  term,  to  the 

(rt)  Sec  iticpra,  p.  81. 
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Obligation  of 
lessor's  coTe- 
nants  to  run 
irith  rever- 
non  (a). 


Apportionment 
of  conditions 
on  severance, 
&e.  {a). 


On  sub- 
demise,  title 
to  leasehold 
reyersion  not 
to  be 
required  (a). 


inoome  of  the  whole  or  any  part,  as  the  case  may  require,  of  the 
land  leased. 

(2.)  This  section  applies  only  to  leases  made  after  the  commence- 
ment of  this  Act. 

11. — (1.)  The  obligation  of  a  covenant  entered  into  by  a  lessor 
with  reference  to  the  subject-matter  of  the  lease  shall,  if  and  as  fu 
as  the  lessor  has  power  to  bind  the  reversionary  estate  immediatelv 
exi)ectant  on  the  term  granted  by  the  lease,  be  annexed  and  incident 
to  and  shall  go  with  that  reversionary  estate,  or  the  several  parts 
thereof,  notwithstanding  severance  of  that  reversionary  estate,  and 
may  be  taken  advantage  of  and  enforced  by  the  person  in  whom  the 
term  is  from  time  to  time  vested  by  oonveyanoe,  devolution  in  law, 
or  otherwise ;  and,  if  and  as  far  as  the  lessor  has  power  to  bind  the 
person  from  time  to  time  entitled  to  that  reversionary  estate,  the 
obligation  aforesaid  may  be  taken  advantage  of  and  enforced  against 
any  person  so  entitled. 

(2.)  This  section  applies  only  to  leases  made  after  the  commence- 
ment of  this  Act. 

12. — (!•)  Notwithstanding  the  severance  by  conveyance,  sur- 
render, or  otherwise,  of  the  I'eversionar^'  estate  in  any  land 
comprised  in  a  lease,  and  notwithstanding  the  avoidance  or  cesser 
in  any  other  manner  of  the  term  granted  by  a  lease  as  to  part  only 
of  the  land  comprised  therein,  every  condition  or  right  of  re-entrr, 
and  every  other  condition,  contained  in  the  lease,  shall  be  appor- 
tioned, and  shall  remain  annexed  to  the  several  parte  of  the 
reversionary'  estete  as  severed,  and  shall  be  in  force  with  respect  to 
the  term  whereon  each  severed  part  is  reversionary,  or  the  tenn  in 
any  land  which  has  not  been  surrendered,  or  as  to  which  the  tenn 
has  not  been  avoided  or  has  not  otherwise  ceased,  in  like  manner  as 
if  the  land  comprised  in  each  severed  part,  or  the  land  as  to  whidi 
the  term  remains  subsisting,  as  the  case  may  be,  had  alone  oiiginaDy 
been  comprised  in  the  lease. 

(2.)  This  section  applies  only  to  leases  made  after  the  commence- 
ment of  this  Act. 

13. — (1.)  On  a  contract  te  grant  a  lease  for  a  term  of  years  to  be 
derived  out  of  a  leasehold  interest,  with  a  leasehold  reversion,  the 
intended  lessee  shall  not  have  the  right  to  call  for  the  title  to  that 
reversion. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  contract,  and  shall  have  eSfci 
subject  te  the  terms  of  the  contract  and  to  the  provisions  thema 
contained. 

(3.)  This  section  applies  only  to  contiucte  made  after  the  com- 
mencement of  this  Act. 


(«)  See  iiypra^  p.  33. 
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44  &  45  Vict. 
For  future.  Cap^I. 

14.— (1.)  A  right  of  re-entry  or  forfeiture  under  any  proviso  or      Forfeiture. 
stipulation  in  a  lease,  for  a  breach  of  any  covenant  or  condition  in  Restrictions 
the  lease,  shall  not  be  enforceable,  by  action  or  otherwise,  unless  against  for- 
and  until  the  lessor  serves  on  the  lessee  a  notice  specifying  the  feiture  of 
particular  breach  complained  of  and,  if  the  breach  is  capable  of  leases  ('»)• 
remedy,  requiiing  the  lessee  to  i-emedy  the  breach,  and,  in  any  case, 
requiring  the  lessee  to  make  compensation  in  money  for  the  breach, 
and  the  lessee  fails,  within  a  reasonable  time  thereafter,  to  remedy 
the  breach,  if  it  is  capable  of  i*emedy,  and  to  make  reasonable  com- 
pensation in  money,  to  the  satisfaction  of  the  lessor,  for  the  breach. 

(2.)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to 
enforce  such  a  right  of  re-entry  or  forfeitui'e,  the  lessee  may,  in  the 
lessors  action,  if  any,  or  in  any  action  brought  by  himself,  apply  to 
the  Court  for  relief :  and  the  Coui't  may  grant  or  refuse  relief,  as 
the  Court,  having  regard  to  the  pi'oceedings  and  conduct  of  the 
parties  under  the  foregoing  provisions  of  this  section,  and  to  all  the 
other  drcumstances,  thinks  fit ;  and  in  case  of  relief  may  grant  it 
on  such  terms,  if  any,  as  to  costs,  expenses,  damages,  compensation, 
penalty,  or  otherwise,  including  the  granting  of  an  injunction  to 
restrain  any  like  breach  in  the  f utuix),  as  the  Court,  in  the  circum- 
stances of  each  case,  thinks  fit. 

(3.)  For  the  purposes  of  this  section  a  lease  includes  an  original 
or  derivative  underlease,  also  a  gi'ant  at  a  fee  farm  rent,  or  securing 
a  rent  by  condition ;  and  a  lessee  includes  an  original  or  derivative 
under-lessee,  and  the  heirs,  executors,  administi^ators,  and  assigns 
of  a  lessee,  also  a  grantee  under  such  a  grant  as  aforesaid,  his  heirs 
and  assigns ;  and  a  lessor  includes  an  original  or  derivative  under- 
lessor,  and  the  heirs,  executors,  administrators,  and  assigns  of  a 
lessor,  also  a  grantor  as  aforesaid,  and  his  heirs  and  assigns. 

(4.)  This  section  applies  although  the  proviso  or  stipulation 
under  which  the  right  of  re-entiy  or  forfeiturc  accrues  is  inserted  in 
the  lease  in  pursuance  of  the  dii'cctions  of  any  Act  of  Parliament. 

(5.)  For  the  pui'poses  of  this  section  a  lease  limited  to  continue 
as  long  only  as  the  lessee  abstains  from  committing  a  breach  of 
covenant  shall  be  and  ttike  effect  as  a  lease  to  continue  for  any 
longer  term  for  which  it  could  subsist,  but  determinable  by  a 
proviso  for  re-entry  on  such  a  breach. 

(6.)  This  section  does  not  extend — 

(i.)  To  a  covenant  or  condition  against  the  assigning,  under- 
letting, parting  with  the  possession,  or  disposing  of  the 
land  leased  ;    or  to   a  condition  for  forfeiture  on  the 

(tf)  See  nvpra,  pp.  34 — 37,  and  Con  v.  Act,  181)2  (App.  VI.,  infrit), 
ss.  2—5. 
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44  &  45  Vict. 
Cap.  41. 


bankruptcy  of  the  lessee,  or  on  the  taking  in  execution 
of  the  lessee's  interest ;  or 
(ii.)  In  case  of  a  mining  lease,  to  a  covenant  or  condition  for 
allowing  the  lessor  to  have  access  to  or  inspect  books, 
accounts,  records,  weighing  machines,  or  other  things,  or 
to  enter  or  inspect  the  mine  or  the  workings  thereof. 
(7.)  The  euacimvnU  described  in  Part  I.  of  the  Secimd  ScheduJe  ti 
this  Act  are  hereby  rejjeaied, 

(8.)  This  section  shall  not  affect  the  law  relating  to  re-entry  or 
forfeiture  or  relief  in  case  of  non-payment  of  rent. 

(9.)  This  section  applies  to  leases  made  either  before  or  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwithstanding 
any  stipulation  to  the  contnuy. 


mohtoagks. 


Obligation  on 
mor^agee  to 
transfer 
instead  of  re- 
conveying  (rr). 


Power  for 
mortgagor  to 
inspect  title 
deeds  (//). 


Restriction  on 
consolidation 
of  mort- 
gages (c). 


IV.— Mortgages. 

16. — (1.)  Where  a  mortgagor  is  entitled  to  i-edeem,  he  shall,  by 
virtue  of  this  Act,  have  power  to  require  the  mortgagee,  instead  of 
recouveying,  and  on  the  tenns  on  which  he  would  be  bound  to 
i-econvoy,  to  assign  the  mortgage  debt  and  convey  the  mortgaged 
property  to  any  thii'd  pei-son,  as  the  mortgagor  dii-ects ;  and  the 
mortgagee  shall,  by  virtue  of  this  Act,  be  bound  to  assign  and 
convey  accordingly. 

(2.)  This  section  does  not  apply  in  the  case  of  a  mortgagee  being 
or  having  been  in  possession. 

(3.)  This  section  applies  to  mortgages  made  either  before  or  after 
the  commencement  of  this  Act,  and  shall  have  effect  notwith- 
standing any  stipulation  to  the  contrary. 

18. — (1.)  A  mortgagor,  as  long  as  his  light  to  redeem  subsiiis, 
shall,  by^virtue  of  this  Act,  be  entitled  from  time  to  time,  at  reason- 
able times,  on  his  request,  and  at  his  own  cost,  and  on  payment  of 
the  mortgagee's  costs  and  ex|)enses  in  this  behalf,  to  inspect  and 
make  copies  or  abstracts  of  or  extracts  from  the  documents  of  title 
Isolating  to  the  mortgaged  pi^ojierty  in  the  custody  or  power  of  the 
mortgagee. 

(2.)  This  section  applies  only  to  moi-tgiiges  made  after  the  oom- 
niencement  of  this  Act,  and  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary. 

17. — (1.)  A  mortgagor  seeking  to  i-odeem  any  one  mortgage, 
shall,  by  virtue  of  this  Act,  be  entitled  to  do  so,  without  paying 
any  money  due  under  any  separate  mortgage  made  by  him,  or  by 
any  person  through  whom  he  claims,  on  property  other  than  that 
comprised  in  the  mortgage  which  ho  seeks  to  redeem. 

(a)  See  /tupra.  \)\t.  H7, 38.    Tlie  scope  of  this  section  is,  as  there  noticed, 
extended  by  sect.  12  of  the  Couv.  Act,  1882  (App.  V.,  infra), 
(h)  See  KHpra^  p.  88. 
(cO  Sec  supra^  pp.  38 — 40. 
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(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten-   44  &  45  Vict. 
tion  is  not  expressed  in  the  mortgage  deeds  or  one  of  them.  ^^^'  *^* 

(3.)  This  section  applies  only  where  the  mortgages  or  one  of 
them  are  or  is  made  after  the  commencement  of  this  Act. 

Leases.  £ease», 

18.— (1.)  A  mortgagor  of   land  while  in  possession  shall,  as  p^^^^of 
against  every  incumbrancer,  have,  by  virtue  of  this  Act,  power  to  mortgagor 
make  from  time  to  time  any  such  lease  of  the  mortgaged  land,  or  and  of  mort- 
any  part  thereof,  as  is  in  this  section  described  and  authorised.  ^S^  ^P^ 

(2.)  A  mortgagee  of  land  while  in  possession  shall,  as  against  ^ 
all  prior  incumbrancers,  if  any,  and  as  against  the  mortgagor,  have, 
by  virtue  of  this  Act,  power  to  make  from  time  to  time  any  such 
lease  as  aforesaid. 

(3.)  The  leases  which  this  section  authorises  are — 

(i.)  An  agricultural  or  occupation  lease  for  any  term  not  exceed- 
ing twenty-one  years ;  and 

(ii.)  A  building  lease  for  any  teim  not  exceeding  ninetj'-nine  j'ears. 

(4.)  Every  person  making  a  lease  under  this  section  may  execute 
and  do  all  assurances  and  things  necessary  or  proper  in  that  behalf. 

(5.)  Every  such  lease  shall  be  made  to  take  effect  in  possession 
not  later  that  twelve  months  after  its  date. 

(6.)  Every  such  lease  shall  i-oserve  the  best  rent  that  can  reason- 
ably be  obtained,  regard  being  had  to  the  circumstances  of  the  case, 
bat  without  any  fine  being  taken. 

(7.)  Every  such  lease  shall  contain  a  covenant  by  the  lessee  for 
payment  of  the  rent,  and  a  condition  of  re-entry  on  the  rent  not 
being  paid  within  a  time  therein  specified,  not  exceeding  tliirty  days. 

(8.)  A  counterpart  of  every  such  lease  shall  be  executed  by  the 
lessee  and  delivei-ed  to  the  lessor,  of  which  execution  and  delivery 
the  execution  of  the  lease  by  the  lessor  shall,  in  favour  of  the  lessee 
and  all  persons  deriving  title  under  him,  be  sufficient  evidence. 

(9.)  'Every  such  building  lease  shall  bo  made  in  consideration  of 
the  lessee,  or  some  person  by  whose  direction  the  lease  is  granted, 
having  erected,  or  agreeing  to  erect  within  not  more  than  five  years 
from  the  date  of  the  lease,  buildings,  new  or  additional,  or  having 
improved  or  repaired  buildings,  or  agi*eeing  to  improve  or  repair 
buildings,  within  that  time,  or  havijig  executed,  or  agreeing  to 
execute,  within  that  time,  on  the  land  leased,  an  improvement  for 
or  in  connexion  with  building  pui-poses. 

(10.)  In  any  such  building  lease  a  peppercorn  rent,  or  a  nominal 
or  other  rent  less  than  the  rent  ultimately  ^xiyable,  may  be  made 
payable  for  the  first  five  veal's,  or  any  less  part  of  the  term. 

(11.)  In  the  case  of  a  lease  by  the  mortgagor,  he  shall,  within 
one  month  after  making  the  lease,  deliver  to  the  moi'tgagee,  or, 

(/?)  See  s»j)ra,  \i\).  40,  41. 
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Sale; 

Juaurattce  ; 

Recelrer  ; 

Timber. 

Powers  inci- 
dent to  estate 
or  interest  of 
mortgagee  (<i). 


where  there  are  more  than  one,  to  the  mortgagee  first  in  prioritf,B 
counterpart  of  the  lease  duly  executed  by  the  lessee ;  but  the  lesBee 
shall  not  be  concerned  to  see  that  this  proyision  is  complied  with. 

(12.)  A  contract  to  make  or  accept  a  lease  under  this  sectioD 
may  be  enforced  by  or  against  every  person  on  whom  the  lease  if 
granted  would  be  binding. 

(13.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  exproHsed  by  the  mortgagor  and  mortgagee  in  the  mart- 
gage  deed,  or  otherwise  in  writing,  and  shall  have  effect  subject 
to  the  terms  of  the  mortgage  deed  or  of  any  such  writing  and  to 
provisions  therein  contained. 

(14.)  Nothing  in  this  Act  shall  prevent  the  mortgage  deed  from 
reserving  to  or  conferring  on  the  mortgagor  or  the  mortgagee,  or 
both,  any  further  or  other  ]K)wors  of  leasing  or  having  reference  to 
leading ;  and  any  fuHhcr  or  other  powers  so  reserved  or  oonfen^d 
Khali  be  excrciseable,  as  far  as  may  be,  as  if  they  were  oonfeired  br 
this  Act,  and  with  all  the  like  incidents,  effects,  and  oomiequenoes, 
unless  a  contrary  intention  is  expressed  in  the  mortgage  deed. 

(15.)  Nothing  in  this  Act  shall  be  construed  to  enable  a  mort- 
gagor or  mortgagee  to  make  a  lease  for  any  longer  term  or  on  any 
other  conditions  than  such  as  could  have  been  granted  or  imposed 
by  the  moi-tgagor,  with  the  concun-oiice  of  all  the  incumbnmoeis 
if  this  Act  had  not  been  passed. 

(16.)  This  section  applies  only  in  case  of  a  mortgage  made  after 
the  commencement  of  this  Act;  but  the  provisions  thereof,  or  anv 
of  them  may,  by  agreement  in  writing  made  after  the  commence- 
ment of  this  Act,  between  mortgagor  and  moi'tgagee,  be  applied  to 
a  mortgage  made  before  the  commencement  of  this  Act,  so,  never- 
theless, that  any  such  agreement  shall  not  prejudicially  affect  any 
right  or  interest  of  any  mortgagee  not  joining  in  or  adopting  the 
agreement. 

(17.)  The  provisions  of  this  section  refening  to  a  lease  shall  be 
construed  to  extend  and  apply,  as  far  as  circumstances  admit  to 
any  letting,  and  to  an  agreement,  whether  in  writing  or  not,  for 
leasing  or  letting. 

.So/c;  fnsurance ;  Receiver;  Timber, 

19. — (1.)  A  mortgagee,  where  the  mortgage  is  miide  by  deed, 
shall,  by  virtue  of  this  Act,  have  the  following  powers,  to  the  like 
extent  as  if  thev  had  been  in  terms  confen-ed  bv  the  mortgage 
deed,  but  not  further  (namely) : 

(i.)  A  power,  when  the  mortgage  money  has  become  due,  to  sell, 
or  to  concur  with  any  other  person  in  selling,  the  mort- 
gaged property,  or  any  pai-t  thereof,  either  subject  to 
prior  chiu-ges,  or  not,  and  either  together  or  in  lots,  by 

(j)  See  svjjrOf  pp.  41 — 16. 
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public  auction  or  by  private  contract,   subject  to  such   44  &  46  Vict. 
conditions  respecting  title,  or  evidence  of  title,  or  other  ^^'     * 

matter,  as  he  (the  mortgagee)  thinks  fit,  with  power  to 
vary  any  contract  for  sale,  and  to  buy  in  at  an  auction, 
or  to  rescind  any  contract  for  sale,  and  to  re-sell,  without 
being  answerable  for  any  loss  occasioned  thereby ;  and 
(ii.)  A  power,  at  any  time  after  the  date  of  the  mortgage  deed, 
to  insure  and  keep  insured  against  loss  or  damage  by  fire 
any  building,  or  any  effects  or  property  of  an  insurable 
nature,  whether  affixed  to  the  freehold  or  not,  being  or 
forming  part  of  the  mortgaged  property,  and  the  pre- 
miums paid  for  any  such  insurance  shall  be  a  charge  on 
the  mortgaged  property,   in  addition  to  the  mortgage 
money,  and  with  the  same  priority,  and  with  interest  at 
the  same  rate,  as  the  mortgage  money ;  and 
(iii.)  A  power,  when  the  mortgage  money  has  become  due,   to 
appoint  a  receiver  of  the  income  of  the  mortgaged  pro- 
perty, or  of  any  part  thereof ;  and 
(iv.)  A  power,  while  the  mortgagee  is  in  possession,  to  cut  and 
sell  timber  and  other  trees  ripe  for  cutting,  and  not 
planted  or  left  standing  for  shelter  or  ornament,  or  to 
contract  for  any  such  cutting  and  sale,  to  be  completed 
within  any  time  not  exceeding  twelve  months  from  the 
making  of  the  contract. 
(2.)  The  provisions  of  this  Act  relating  to  the  foregoing  powers, 
oomprised  either  in   this   section,  or  in  any  subsequent  section 
regulating  the  exercise  of  those  powers,  may  be  varied  or  extended 
by  the  mortgage  deed,  and,  as  so  varied  or  extended,  shall,  as  far  as 
may  be,  operate  in  the  like  manner  and  with  all  the  like  incidents, 
effects,  and  consequences,  as  if  such  variations  or  extensions  were 
contained  in  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
ifi  not  expressed  in  the  mortgage  deed,  and  shall  have  effect  subject 
to  the  terms  of  the  mortgage  deed  and  to  the  provisions  therein 
contained. 

(4.)  This  section  applies  only  where  the  mortgage  deed  is  executed 
after  the  commencement  of  this  Act. 

80.  A  mortgagee  shall  not  exercise  the  x>ower  of  sale  conferred   Regulation  of 
by  this  Act  unless  and  until—  exerciae  of 

(i.)  Notice  requiring  payment  of  the  mortgage  money  has  been  *^ 
served  on  the  mortgagor  or  one  of  the  several  mortgagors, 
and  default  has  been  made  in  payment  of  the  moi*tgage 
money,  or  of  part  thereof,  for  three  months  after  such 
service;  or 
(ii.)  Some  interest  under  the  mortgage  is  in  arrear  and  unpaid 
for  two  months  after  becoming  due ;  or 
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44  &  46  Vict.       (iii.)  There  has  been  a  breach  of  somo  proyiaion  contained  in 
^!!l^^"  ^®  mortgage  deed  or  in  thia  Act,  and  on  the  part  of  the 

mortgagor,  or  of  some  person  concurring  in  Tnaking  the 

mortgage,  to  be  observed  or  performed,  other  than  and 

besides  a  covenant  for  payment  of  the  mortgage  money  or 

interest  thereon. 

Conveyance,  21. — (1.)  A  mortgagee  exercising  the  power  of  sale  conferred  bv 

receipt,  &c.,       this  Act  shall  have  power,  by  deed,  to  convey  the  property  sold. 

on  sale.  ^^^  g^^  estate  and  interest  therein  as  is  the  subject  of  the  mortgage, 

freed  from  all  estates,  interests,  and  rights  to  which  the  mor^»a^ 
has  priority,  but  subject  to  all  estates,  interests,  and  rights  which 
have  priority  to  the  mortgage ;  except  that,  in  the  case  of  copyhold 
or  customary  land,  the  legal  light  to  admittance  shall  not  pass  by  a 
deed  under  this  section,  unless  the  deed  is  sufficient  otherwise  by 
law,  or  is  sufficient  by  custom,  in  that  behalf. 

(2.)  Where  a  conveyance  is  made  in  professed  exercise  of  the 
power  of  sale  conferred  by  this  Act,  the  title  of  the  purchaser  shall 
not  be  impeachable  on  the  ground  that  no  case  had  arisen  to 
authorise  the  sale,  or  that  due  notice  was  not  given,  or  that  the 
power  was  otherwise  improperly  or  irregularly  exercised ;  but  any 
person  damnified  by  an  unauthorised,  or  improper  or  irregular 
exercise  of  the  power  shall  have  his  remedy  in  damages  against  the 
person  exercising  the  power. 

(3.)  The  money  which  is  received  by  the  mortgagee,  aiisingfrom 
the  sale,  after  discharge  of  prior  incumbi*ances  to  which  the  sale  i.< 
not  made  subject,  if  any,  or  after  payment  into  Court  under  thL* 
Act  of  a  sum  to  meet  any  prior  incumbrance,  shall  bo  held  by  him 
in  trust  to  be  applied  by  him,  first,  in  payment  of  all  costs,  chai^ges, 
and  expenses,  properly  incun^ed  by  him,  as  incident  to  the  sale,  or 
any  attempted  sale,  or  otherwise ;  and  secondly,  in  discharge  of  the 
mortgage  money,  interest,  and  costs,  and  other  money,  if  any,  due 
under  the  mortgage ;  and  the  residue  of  the  money  so  receiTed 
shall  be  paid  to  the  person  entitled  to  the  mortgaged  property,  or 
authorised  to  give  receipts  for  the  proceeds  of  the  sale  thereof. 

(4.)  The  power  of  sale  conferred  by  this  Act  may  be  exercised  by 
any  person  for  the  time  being  entitled  to  receive  and  give  a  dischar^ 
for  the  mortgage  money. 

(5.)  The  power  of  sale  confen-ed  by  this  Act  shall  not  affect  the 
right  of  foreclosui'e. 

(6.)  The  mortgagee,  his  executors,  administrators,  or  assigns 
shall  not  be  answerable  for  any  involuntary  loss  happening  in  ^ 
about  the  exereise  or  execution  of  the  power  of  sale  conferred  by 
this  Act  or  of  any  trust  connected  therewith. 

(7.)  At  any  time  after  the  power  of  sale  conferred  by  this  Act 
has  become  exerciseable,  the  person  entitled  to  exercise  the  sasie 
may  demand  and  recover  from  any  person,  other  than  a  person 


CONVEYANCING   ACT,    1881.  721 

having  in  tlie  mortgaged  property  an  estate,  interest,  or  right  in  44  &  46  Vict. 
priority  to  the  mortgage,  all  the  deeds  and  documents  relating  to        Cap^I. 
the  property,  or  to  the  title  thereto,  which  a  purchaser  under  the 
power  of  sale  would  be  entitled  to  demand  and  recover  from  him. 

22. — (1.)  The  receipt  in  writing  of  a  mortgagee  shall  be  a  suffi-   Mortgagee's 
cient  discharge  for  any  money  arising  under  the  power  of  sale  con-    receipts,  dis- 
ferred  by  this  Act,  or  for  any  money  or  securities  comprised  in  his  ^  *^^f®*»    ^• 
mortgage,  or  arising  thereunder ;  and  a  person  paying  or  transferring 
the  same  to  the  mortgagee  shall  not  be  concerned  to  inqiure  whether 
any  money  remiains  due  under  the  mortgage. 

(2.)  Money  received  by  a  mortgagee  under  his  mortgage  or  from 
the  proceeds  of  securities  comprised  in  his  mortgage  shall  be  applied 
in  like  manner  as  in  this  Act  directed  respecting  money  received  by 
him  arising  from  a  sale  under  the  power  of  sale  conferred  by  this 
Act ;  but  with  this  variation,  that  the  conts,  charges,  and  expenses 
payable  shall  include  the  costs,  charges,  and  expenses  properly 
incmred  of  recovering  and  receiving  the  money  or  securities,  and  of 
conversion  of  securities  into  money  instead  of  those  incident  to  sale. 

23. — (I.)  The  amount  of  an  insurance  effected  by  a  mortgagee   Amount  and 
against  loes  or  damage  by  fire  under  the  power  in  that  behalf  con-   application  of 
ferred  by  this  Act  shall  not  exceed  the  amount  specified  in  the  jn^ngy 
mortgage  deed,  or,  if  no  amount  is  therein  specified,  then  shall  not 
exceed  two  third  parts  of  the  amount  that  would  be  required,  in 
case  of  total  destruction,  to  restore  the  property  insured. 

(2.)  An  insurance  shall  not,  under  the  power  conferred  by  this 
Act,  be  effected  by  a  mortgagee  in  any  of  the  following  cases 
(namely) : 

(i)  Where  there  is  a  declaration  in  the  mortgage  deed  that  no 

insurance  is  required : 
(ii.)  Where  an  insiirance  is  kept  up  by  or  on  behalf  of  the  mort- 
gagor in  accordance  with  the  mortgage  deed  : 
(iii.)  W^ere  the  mortgage  deed  contains  no  stipulation  respecting 
insurance,  and  an  insurance  is  kept  up  by  or  on  behalf  of 
the  mortgagor,  to  the  amoimt  in  which  the  mortgagee  is 
by  this  Act  authorised  to  insure. 
(3.)  All  money  received  on  an  insurance  effe(^ted  under  the  mort- 
gage deed  or  under  this  Act  shall,  if  the  mortgagee  so  requires,  be 
applied  by  the  mortgagor  in  making  good  the  loss  or  damage  in 
respect  of  which  the  money  is  received. 

(4.)  W^ithout  prejudice  to  any  obligation  to  the  contrary  imposed 
by  law.  or  by  special  contract,  a  mortgagee  may  require  that  all 
money  received  on  an  insurance  be  applied  in  or  towards  discharge 
of  the  money  due  imder  the  mortgage. 

24. — (1*)  A  mortgagee  entitled  to  appoint  a  receiver  under  the   Appointment, 
power  in  that  behalf  conferred  by  this  Act  shall  not  appoint  a  powers, 
receiver  until  he  has  become  entitled  to  exercise  the  power  of  sale  ^^^^'o£ 
D.C.P.  46  receiver. 
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44  &  46  Vict,   conferred  by  this  Act,  but  may  then,  by  writing  under  his  hand. 
Cap^I.        appoint  such  person  as  he  thinks  fit  to  be  receiver. 

(2.)  The  receiver  shall  be  deemed  to  be  the  a^nt  of  the  moit- 
gagor ;  and  the  mortgagor  shall  be  solely  responsible  for  the  receiver's 
acts  or  defaults,  unless  the  mortgage  deed  otherwise  provides. 

(3.)  The  receiver  shall  have  power  to  demand  and  recover  all  ^ 
income  of  the  property  of  which  he  is  appointed  receiver,  by  action, 
distress,  or  otherwise,  in  the  name  either  of  the  mortgagor  or  of  the 
mortgagee,  to  the  full  extent  of  the  estate  or  interest  which  the 
mortgagor  could  dispose  of,  and  to  give  effectual  receipts,  accordingly, 
for  the  same. 

(4.)  A  person  paying  money  to  the  receiver  shall  not  be  concerned 
to  inquire  whether  any  case  has  happened  to  authorise  the  receiver 
to  act. 

(5.)  The  receiver  may  be  removed  and  a  new  receiver  may  be 
appointed,  from  time  to  time,  by  the  mortgagee  by  writing  under 
his  hand. 

(6.)  The  receiver  shall  be  entitled  to  retain  out  of  any  money 
received  by  him,  for  his  remuneration,  and  in  satisfaction  of  all 
costs,  charges,  and  expenses  incuiTed  by  him  as  receiver,  a  com- 
mission at  such  rate,  not  exceeding  five  per  centum  on  the  gross 
amount  of  all  money  i^ceivod,  as  is  specified  in  his  appointment, 
and  if  no  rate  is  so  specified,  then  at  the  rate  of  five  per  centmn 
on  that  gross  amount,  or  at  such  higher  rate  as  the  Court  thinks  fit 
to  allow,  on  application  made  by  him  for  that  purpose. 

(7.)  The  receiver  shall,  if  so  directed  in  writing  by  the  mortgagee, 
insure  and  keep  insured  against  loss  or  damage  by  fire,  out  of  the 
money  received  by  him,  any  building,  effects,  or  property  comprised 
in  the  mortgage,  whether  affixed  to  the  freehold  or  not,  being  of  aa 
insurable  nature. 

(8.)  The  receiver  shall  apply  all  money  received  by  him  as  follows 
(namely) : 

(i.)  In  discharge  of  all  rents,  taxes,  rates,  and  outgoings  whatever 

affecting  the  mortgaged  property ;  and 
(ii.)  In  keeping  down  all  annual  siuns  or  other  payments,  and  the 
interest  on  all  principal  sums,  having  priority  to  the 
mortgage  in  right  whereof  he  is  receiver ;  and 
(iii.)  In  payment  of  his  commission,  and  of  the  premiums  on  fire, 
life  or  other  insurances,  if  any,  properly  payable  under 
the  mortgage  deed  or  under  this  Act,  and  the  cost  of 
executing  necessary  or  proper  repairs  directed  in  writing 
by  the  mortgagee ;  and 
(iv.)  In  payment  of  the  interest  accruing  due  in  respect  of  any 
principal  money  due  under  the  mortgage ; 
and  shall  pay  the  residue  of  the  money  received  by  him  to  the 
person  who,  but  for  the  possession  of  the  receiver  would  have  been 
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entitled  to  receive  the  income  of  the  mortgaged  property,  or  who  is  44  &  46  Vict. 
otherwise  entitled  to  that  property.  Cap.  41. 


Action  respecting  Mortgage, 

25. — (1.)  Any  peraon  entitled  to  redeem  mortgaged  property 
may  have  a  judgment  or  order  for  sale  instead  of  for  redemption  in 
an  action  brought  by  him  either  for  redemption  alone,  or  for  sale 
alone,  or  for  sale  or  redemption  in  the  alternative. 

(2.)  In  any  action,  whether  for  foreclosure,  or  for  redemption,  or 
for  sale,  or  for  the  raising  and  payment  in  any  manner  of  mortgage 
money,  the  Court,  on  the  request  of  the  mortgagee,  or  of  any  person 
interested  either  in  the  mortgage  money  or  in  the  right  of  redemp- 
tion, and,  notwithstanding  the  dissent  of  any  other  person,  and 
notwithstanding  that  the  mortgagee  or  any  person  so  interested 
does  not  appear  in  the  action,  and  without  allowing  any  time  for 
redemption  or  for  payment  of  any  mortgage  money,  may,  if  it 
thinks  fit,  direct  a  sale  of  the  mortgaged  property,  on  such  terms  as 
it  thinks  fit,  including,  if  it  thinks  fit,  the  deposit  in  Court  of  a 
reasonable  sum  fixed  by  the  Court,  to  meet  the  expenses  of  sale  and 
to  secure  performance  of  the  terms. 

(3.)  But,  in  an  action  brought  by  a  person  interested  in  the  right 
of  redemption  and  seeking  a  sale,  the  Court  may,  on  the  application 
of  any  defendant,  direct  the  plaintifp  to  give  such  security  for  costs 
as  the  Court  thinks  fit,  and  may  give  the  conduct  of  the  sale  to  any 
defendant,  and  may  give  such  directions  as  it  thinks  fit  respecting 
the  costs  of  the  defendants  or  any  of  them. 

(4.)  In  any  case  within  this  section  the  Court  may,  if  it  thinks 
fit,  direct  a  sale  without  previously  determining  the  priorities  of 
incombrances. 

(5.)  This  section  applies  to  actions  brought  either  before  or  after 
the  commencement  of  this  Act. 

(6.)  Tlie  enactment  described  in  Part  II,  of  the  Second  Schedule  to 
this  Act  is  hereby  repealed. 

(7.)  This  section  does  not  extend  to  Ireland. 


Action  respect- 
ing mortgage. 

Sale  of  mort- 
Imaged  property 
m  action  for 
foreclosure, 
&c.  (a). 


16  &  16  Vict, 
c.  86,  8.  48. 


STATUTORY 
MORTOAOE. 


V. — Statutory  Mortgage  (ft). 

26. — (1.)  A  mortgage  of  freehold  or  leasehold  land  may  be  made 
by  a  deed  expressed  to  be  made  by  way  of  statutory  mortgage,  being   Form  of 
in  flie  form  given  in  Part  I.  of  the  Third  Schedule  to  this  Act,  with  Jn^^eSe  in 
such  variations  and  additions,  if  any,  as  circumstances  may  require,    schedule. 
and  the  provisions  of  this  section  shall  apply  thereto. 

(2.)  There  shall  be  deemed  to  be  included,  and  there  shall  by 
virtue  of  this  Act  be  implied,  in  the  mortgage  deed — 


(«)  See  suproy  p.  46. 


(ft)  See  sujjr.2,  p.  47. 
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44  &  46  Vict. 
Cap.  41. 


FormB  of 
statntoiy 
transfer  of 
mortoage  in 
8che£ile. 


First,  a  covenant  with  the  mort^gee  by  the  |)erson  expressed 
therein  to  convey  as  mortgagor  to  the  effect  following  (namely) : 
That  the  moilgagor  will,  on  the  stated  day,  pay  to  the  mortgagee 
the  stated  moi'tgage  money,  with  interest  thereon  in  the  mean- 
time at  the  stated  rate,  and  will  thereafter,  if  and  as  long  as 
the  mortgage  money  or  any  part  thereof  remains  unpaid,  pay  to 
the  mortgagee  interest  thereon,  or  on  the  unpaid  part  thereof,  at 
the  stated  rate,  by  ociual  half-yoarly  payment.**,  the  first  therpof 
to  bo  made  at  the  end  of  six  calendar  months  fi-om  the  dav 
stated  for  pa^Tiient  of  the  mortgage  money : 
Secondly,  a  proviso  to  the  effect  following  (namely) : 
That  if  the  mortgagor,  on  the  stated  day,  pays  to  the  mortgagee 
the  stated  mortgage  money,  with  interest  thereon  in  the  mean- 
time, at  the  stated  rate,  the  mortgagee  at  any  time  thereafter, 
at  the  request  and  cost  of  the  mortgagor,  shall  reconveythe 
mortgaged  property  to  the  mortgagor,  or  as  he  shall  direct. 
27. — (1.)  A  transfer  of  a  statutory  mortgage  may  be  made  by  a 
deed  expi-essed  to  be  made  by  way  of  statutory  transfer  of  mortgage, 
being  in  such  one  of  the  three  forms  (A.)  and  (B.)  and  (C.)  given  in 
Part  II.  of  the  Third  Schedule  to  this  Act  as  may  be  appropriate  to 
the  case,  with  such  variations  and  additions,  if  any,  as  circumstances 
may  require,  and  the  provisions  of  this  section  shall  apply  thereto. 
(2.)  In  whichever  of  those  three  forms  the  deed  of  transfer  is 
made,  it  shall  have  effect  as  follows  (namely) : 

(i.)  There  shall  become  vested  in  the  person  to  whom  the  benefit 
of  the  mortgage  is  expressed  to  be  transferred,  who,  with 
his  executors,   administrators,   and  assigns,  is  hereafter 
in   this  section   designated  the   transferee,   the  right  to 
demand,  sue  for,  recover,  and  give  receipts  for  the  mort- 
gage money,  or  the  unpaid  part  thereof,  and  the  interest 
then  due,  if  any,  and  thenceforth  to  become  due  thereon, 
and  the  benefit  of  all  securities  for  the  same,  and  the 
benefit  of  and  the  right  to  sue  on  all  covenants  with  the 
mortgagee,  and  the  right  to  exercise  all  powers  of  the 
mortgagee : 
(ii,)  All  the  estate  and  interest,  subject  to  redemption,  of  the 
mortgagee  in  the  mortgaged  land  shall  vest  in  the  trans- 
feree, subject  to  redemption. 
(3.)  If  the  deed  of  transfer  is  made  in  the  form  (B.),  there  shall 
also  be  deemed  to  be  included,  and  there  shall  by  virtue  of  this  Act 
be  implied  therein,  a  covenant  with  the  transferee  by  the  person 
expressed  to   join  therein  as  covenantor  to  the  effect  following 
(namely) : 
That  the  covenantor  will,  on  the  next  of  the  days  by  the  mortgage 
deed  fixed  for  pajTnent  of  interest,  pay  to  the  transferee  the 
stated  mortgage  money,  or  so  much  thei*eof  as  then  remains 
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unpaid,  with  interest  thereon,  or  on  the  unpaid  part  thereof,  in   44  &  46  Vior. 
the  meantime,  at  the  rate  stated  in  the  mortgage  deed;  and  ^^' 

will  thereafter,  as  long  as  the  mortgage  money,  or  any  part 
thereof,  remains  unpaid,  pay  to  the  transferee  interest  on  that 
sum,  or  the  unpaid  part  thereof,  at  the  same  rate,  on  the  suc- 
cessive days  by  the  mortgage  deed  fixed  for  payment  of  interest. 
(4.)  If  the  deed  of  transfer  in  made  in  the  form  (C.)  it  shall,  by 
virtue  of  this  Act,  operate  not  only  as  a  statutory  transfer  of  mort- 
gage, but  also  as  a  statutory  mortgage,  and  the  provisions  of  this 
section  shall  have  effect  in  relation  thereto,  accordingly ;  but  it  shall 
not  be  liable  to  any  increased  stamp  duty  by  reason  only  of  it  being 
designated  a  mortgage. 

28.  In  a  deed  of  statutoiy  mortgage,  or  of  statutory  transfer  of   Implied 
mortgage,  where  more  persons  than  one  are  expressed  to  convey  as   ^J^t^^"^*^* 
mortgagors,  or  to  join  as  covenantors,  the  implied  covenant  on  their  g^Yeral. 
p.irt  shall  be  deemed  to  be  a  joint  and  several  covenant  by  them  ; 

and  whei'e  there  are  more  mortgagees  or  more  transferees  than  one, 
the  implied  covenant  with  them  shall  be  deemed  to  be  a  covenant 
with  them  jointly,  unless  the  amount  secured  is  expressed  to  be 
secured  to  them  in  shares  or  distinct  sums,  in  which  latter  case  the 
implied  covenant  with  them  shall  be  deemed  to  be  a  covenant  with 
each  severally  in  respect  of  the  share  or  distinct  sum  secured  to  him. 

29.  A  reconveyance  of  a  statutory  mortgage  may  be  mtide  by  a   Form  of  recon- 
deed  expressed  to  be  made  by  way  of  statutory  reconveyance  L®^®®  ^' 

of  mortgage,  being  in  the  form  given  in  Part  III.  of  the  Thinl  mortiraffo  in 
Schedule  to  this  Act,  with  such  variitions  and  additions,  if  any,  as  schedule  (a), 
circumstances  may  require. 

VI. — Trust  and  Mortgage  Estates  ox  Death.  tkustand 

MORTGAGB 

30. — (1.)  Where  an  estate  or  interest  of  inheritance,  or  limited      estates  on 
to  the  heir  us  si)ecial  occupant,  in  any  tenements  or  hereditaments,  death. 

corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by  waj-  of  mort-   Devolution  of 
gage,  in  any  person  solely,  the  same  shall,  on  his  death,  notwith-    trust  and 
standing  any  testamentary  disposition,  devolve  to  and  become  vested   mortgage 
in  his  personal  represenbitives  or  rejiresentative  from  time  to  time,    ^^^fS!^ 
in  like  manner  as  if  the  same  were  a  chattel  real  vesting  in  them  or  ^  '* 

him ;  and  accordingly  all  the  like  powei*s,  for  one  only  of  several 
joint  personal  representatives,  as  well  as  for  a  single  personal  repre- 
sentative, and  for  all  the  personal  representatives  together,  to' 
dispose  of  and  otherwise  deal  with  the  same,  shall  belong  to  the 
deceased's  personal  representatives  or  representative  from  time  to 
time,  with  all  the  like  incidents,  but  subject  to  all  the  like  lights, 
equities  and  obligations,  as  if  the  same  were  a  chattel  real  vesting 
in  them  or  him ;  and,  for  the  purposes  of  this  section,  the  personal 


(a)  See  »upra^  j).  47.  (/>)  See  »upra^  pp.  47 — 50. 
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44  &  45  Vict,   repreeentatiyes,  for  the  time  being,  of  the  deceased,  shall  be  deemed 
Cap.  41.        jj^  [^^^  \^  heirs  and  assigns,  within  the  meaning  of  all  trusts  and 
powers. 

(2.)  Section  four  of  the    Vendor  and  Purchaser  Act^   1874,  and 
section  forty-eight  of  the  Land   Transfer  Act,    1875,    are    hertbjf 


37  &  38  Vict, 
c.  78. 


38  &  39  Vict,     repealed. 


c.  87. 


(3.)  This  section,  iucluduig  the  repeals  therein^  applies   only  in 
cases  of  death  after  the  commencement  of  this  Act. 


TRUSTEES   AND 
EXECUTOaS. 


VII. — Trustees  and  Executors. 

{Part  VII.,  cmnjfrising  sections  31  to  38  {both  ftwlusive)  t« 
repealed  and  re-enacted,  ivith  slight  alterations,  in  the  Trustee  Ad* 
1893  {Ajtp,  XV.,  infra).  Sections  31,  32,  and  34  of  this  Act  are 
replaced  by  sections  10,  11,  and  12  of  the  Act  o/1893;  sectwn  33  6y 
section  37 ;  section  35  by  section  13 ;  and  sections  36,  37,  and  38  hf 
sections  20,  21,  and  22.] 


MAKaiBD 
WOMEN. 


Power  for 
Court  to  bind 
interest  of 
married 
woman  {a). 

Power  of 
attorney  of 
married 
woman  (^). 


Vlil.— Married  Women. 

39. — (l*)  Notwithstanding  that  a  married  woman  is  restrained 
fi'om  anticipation,  the  Court  may,  if  it  thinks  fit,  where  it  appears 
to  the  Court  to  be  for  her  benefit,  by  judgment  or  order,  with  her 
consent,  bind  her  interest  in  any  propert}'. 

(2.)  This  section  applies  only  to  judgment«<  or  orders  made  afttf 
the  commencement  of  this  Act. 

40. — (1.)  A  married  woman,  whether  an  infant  or  not,  shall  by 
virtue  of  this  Act  have  power,  as  if  she  were  unmarried  and  of  fall 
age,  by  deed,  to  appoint  an  attorney  on  her  behalf  for  the  puipoee 
of  executing  any  deed  or  doing  any  other  act  which  she  might 
herself  execute  and  do ;  and  the  provisions  of  this  Act  relating  to 
instruments  creating  powers  of  attorney  shall  apply  thereto. 

(2.)  This  section  applies  only  to  deeds  executed  after  the 
commencement  of  this  Act. 


INFANTS. 


Sales  and 
leases  on  be- 
half of  infant 
owner  (<;). 

40  &  41  Vict. 
c.  18. 

Management 
of  land  and 
receipt  and 
apphcation  of 
income  during 
nunorit7(r). 


IX. — Infants. 

41. — ^Where  a  person  in  his  own  right  seised  of  or  entitled  to 
land  for  an  estate  in  fee  simple,  or  for  any  leasehold  interest  at  a 
rent,  is  an  infant,  the  land  shall  be  deemed  to  be  a  settled  estata 
within  the  Settled  Estates  Act,  1877. 

42. — (1.)  If  and  so  long  as  any  person  who  would  but  for  this 
section  be  beneficially  entitled  to  the  possession  of  any  land  is  io 
infant,  and  being  a  woman  is  also  unmarried,  the  trustees  appointed 
for  this  purpose  by  the  settlement,  if  any,  or  if  there  are  boim 

(a)  See  svpra,  pp.  51 — 53.  (i)  See  impra^  p.  55. 

(c)  See  ifupra,  pp.  55 — 57. 
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80  appointed,  then  the  persons,  if  any,  who  are  for  the  time  being  44  k  45  Yior. 
under  the  settlement  trustees  with  power  of  sale  of  the  settled  land,  ^^^'  *^' 
or  of  part  thereof,  or  with  power  of  consent  to  or  approval  of  the 
exercise  of  such  power  of  sale,  or  if  there  are  none,  then  any 
persons  appointed  as  trustees  for  this  purpose  by  the  Court,  on  the 
appHcation  of  a  guardian  or  next  friend  of  the  infant,  may  enter 
into  and  continue  in  possession  of  the  land ;  and  in  every  such  case 
the  subsequent  provisions  of  this  section  shall  apply. 

(2.)  The  trustees  shall  manage  or  superintend  the  management 
of  the  land,  with  full  power  to  fell  timber  or  cut  underwood  from 
time  to  time  in  the  usual  course  for  sale  or  for  repairs  or  otherwise, 
and  to  erect,  pull  down,  rebuild,  and  repair  houses,  and  other 
buildings  and  erections,  arid  to  continue  the  working  of  mines, 
minerals,  and  quarries  which  have  usually  been  worked,  and  to 
drain  or  otherwise  improve  the  land  or  any  part  thereof,  and  to 
insure  against  loss  by  fire,  and  to  make  allowances  to  and  arrange- 
ments with  tenants  and  others,  and  to  determine  tenancies,  and  to 
accept  surrenders  of  leases  and  tenancies,  and  generally  to  deal  with 
the  land  in  a  proper  and  due  course  of  management ;  but  so  that, 
▼here  the  infant  is  impeachable  for  waste,  the  trustees  shall  not 
commit  waste,  and  shall  cut  timber  on  the  same  terms  only,  and 
subject  to  the  same  restrictions,  on  and  subject  to  which  the  infant 
could,  if  of  full  age,  cut  the  same. 

(3.)  The  trustees  may  from  time  to  time,  out  of  the  moome  of 
the  land,  including  the  produce  of  the  sale  of  timber  and  under- 
wood, pay  the  expenses  incurred  in  the  management,  or  in  the 
exercise  of  any  power  conferred  by  this  section,  or  otherwise  in 
relation  to  the  land,  and  all  outgoings  not  payable  by  any  tenant  or 
other  person,  and  shall  keep  down  any  annual  sum,  and  the  interest 
of  any  principal  sum,  charged  on  the  land. 

(4.)  The  trustees  may  apply  at  discretion  any  income  which,  in 
the  exercise  of  such  discretion,  they  deem  proper,  according  to  the 
infant's  age,  for  his  or  her  maintenance,  education,  or  benefit,  or 
pay  thereout  any  money  to  the  infant's  parent  or  guardian,  to  be 
apphed  for  the  same  purpose. 

(5.)  The  trustees  shall  lay  out  the  residue  of  the  income  of  the 
land  in  investment  on  securities  on  which  they  are  by  the  settle- 
ment, if  any,  or  by  law,  authorised  to  invest  trust  money,  with 
power  to  vary  investments;  and  shall  accumulate  the  income  of 
the  investments  so  made  in  the  way  of  compound  interest,  by  from 
time  to  time  similarly  investing  such  income  and  the  resulting 
income  of  investments;  and  shall  stand  possessed  of  the  accumulated 
fund  arising  from  income  of  the  land  and  from  investments  of 
income  on  the  trusts  following  (namely) : 

(i.)  If  the  infant  attains  the  age  of  twenty -one  years,  then  in 
trust  for  the  infant : 
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44  &  45  YiCT. 
Cap.  41. 


Application  by 
troBteesof 
income  of 
proper^  of 
infant  for 
maintenance, 
&c.  (a). 


(ii.)  If  the  infant  is  a  woman  and  marries  while  an  infant  then 
in   trust   for   her    separate   use,  independently  of  ber 
husband,   and  so  that  her  receipt  after   she   manieE, 
and  though  still  an  infant,  shall  be  a  good  dischaige; 
but 
(ill.)  If  the  infant  dies  while  an  infant,  and  being  a  woman 
without  having  been  married,  then,  where   the  infant 
was,  under  a  settlement,  tenant  for  life,  or  by  purcha^ 
tenant  in  tail  or  tail  male  or  tail  female,  on  the  tnists, 
if  any  declared  of  the  accumulated  fund  by  that  settle- 
ment;   but  where  no  such  trusts  are  declared,  or  the 
infant  has  taken  the  land  from  which  the  accumulated 
fund  is  derived  by  descent,  and  not  by  purchase,  or  ^ 
infant  is  tenant  for  an  estate  in  fee  simple,  absolute,  or 
determinable,   then  in  trust  for  the  infant's   personal 
representatives,  as  part  of  the  infant's  personal  estate : 
but  the  accumulations,  or  any  part  thereof,  may  at  any  time  be 
applied  as  if  the  same  were  income  arising  in  the  then  current  year. 
(6.)  Where  the  infant's  estate  or  interest  is  an  imdivided  share 
of  land,  the  powers  of  this  section  relative  to  the  land  may  be 
exercised  jointly  with  persons  entitled  to  possession  of,  or  having 
power  to  act  in  relation  to,  the  other  undivided  share  or  shares. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument  under  which  the  interest  of  the 
infant  arises,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  the  provisions  therein  contained. 

(8.)  This  section  applies  only  where  that  instrument  comes  into 
operation  after  the  commencement  of  this  Act. 

43. — (1.)  Where  any  property  is  held  by  trustees  in  trust  for  as 
infant,  either  for  life,  or  for  any  greater  interest,  and  whether 
absolutely,  or  contingently  on  his  attaining  the  age  of  twenty-one 
years,  or  on  the  occurrence  of  any  event  before  his  attaining  that 
age,  the  trustees  may,  at  their  sole  discretion,  pay  to  the  infant's 
parent  or  guardian,  if  any,  or  otherwise  for  or  towards  the  infant's 
maintenance,  education,  or  benefit,  the  income  of  that  property,  or 
any  part  thereof,  whether  there  is  any  other  fund  applicable  to  the 
same  purpose,  or  any  person  bound  by  law  to  provide  for  the  infant's 
maintenance  or  education,  or  not. 

(2.)  The  trustees  shall  accumulate  all  the  residue  of  that  income 
in  the  way  of  compoimd  interest,  by  investing  the  same  and  ihfi 
resulting  income  thereof  from  time  to  time  on  securities  on  which 
they  are  by  the  settlement,  if  any,  or  by  law,  authorised  to  invest 
trust  money,  and  shall  hold  those  accumulations  for  the  beneiit  of 
the  person  who  ultimately  becomes  entitled  to  the  property  from 


(«)  See  ituura,  pp.  57,  'tS. 
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which  the  same  arise ;  but  so  that  the  truBtees  may  at  any  time,  if  44  &  46  Vict. 
they  think  fit,  apply  those  accumulations  or  any  part  thereof,  as  if        Cap.  41. 
the  same  were  income  arising  in  the  then  current  year. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument' under  which  the  interest  of  the 
infant  arises,  and  shall  have  effect  subject  to  the  teiins  of  that 
instrument  and  to  the  provisioiis  therein  contained. 

(4.)  This  section  applies  whether  that  instrument  comes  into 
o}«ration  before  or  after  the  commencement  of  this  Act. 

X. — Bentcharges  and  other  AN^'UAL  Sums.  rentchabges 

AND  OTHER 

44. — (1.)  Where  a  person  is  entitled  to  receive  out  of  any  land,   annual  sums. 
or  out  of  the  income  of  any  land,  any  annual  sum,  payable  half-  "T     . 

yearly  or  otherwise,  whether  charged  on  the  land  or  on  the  income   recovery  of 
of  the  land,  and  whether  by  way  of  rentcharge  or  otherwise,  not  annual  sums 
being  rent  incident  to  a  reversion,  then,    subject  and   without  charged  on 
prejudice  to  all  estates,  interests,  and  rights  having  priority  to  the  ^^'' 

annual  sum,  the  person  entitled  to  receive  the  same  shall  have  such 
remedies  for  recovering  and  compelling  payment  of  the  same  as  are 
described  in  this  section,  as  far  as  those  remedies  might  have  been 
conferred  by  the  instnunent  under  which  the  annual  sum  arises,  but 
not  further. 

(2.)  If  at  any  time  the  annual  sum  or  any  part  thereof  is  unpaid 
for  twenty -one  days  next  after  the  time  appointed  for  any  payment 
in  respect  thei*eof ,  the  person  entitled  to  receive  the  annual  sum 
may  enter  into  and  distrain  on  the  land  charged  or  any  part  thereof, 
and  dispose  according  to  law  of  any  distress  found,  to  the  intent 
that  thereby  or  otherwise  the  annual  sum  and  all  aiTears  thereof, 
and  all  costs  and  expenses  occasioned  by  non-payment  thereof,  may 
be  fully  paid. 

[3.)  If  at  any  time  the  annual  siim  or  any  part  thereof  is  unpaid 
for  forty  days  next  after  the  time  appointed  for  any  payment  in 
respect  thereof,  then,  although  no  legal  demand  has  been  made  for 
payment  thereof,  the  person  entitled  to  receive  the  annual  siim  may 
enter  into  possession  of  and  hold  the  land  charged  or  any  part 
thereof,  and  take  the  income  thereof,  until  thereby  or  otherwise  the 
annual  sum  and  all  arrears  thereof  due  at  the  time  of  his  entry,  or 
afterwards  becoming  due  during  his  continuance  in  possession,  and 
all  costs  and  expenses  occasioned  by  non-payment  of  the  annual  sum, 
are  fully  paid ;  and  such  possession  when  taken  shall  be  without 
impeachment  of  waste. 

(4.)  In  the  like  case  the  person  entitled  to  the  annual  charge, 
whether  taking  possession  or  not,  may  also  by  deed  demise  the  land 
charged,  or  any  part  thereof,  to  a  trustee  for  a  t«rm  of  years,  with 

{(i)  See  Hupra^  pp.  59,  60. 
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44  &  46  Vict,  or  without  impeachment  of  waste,  on  trust,  by  mortgage,  or  sale,  or 
Cap.  41.  demise,  for  all  or  any  part  of  the  term,  of  the  land  charged,  or  of 
any  part  thereof,  or  by  receipt  of  the  inoome  thereof,  or  by  all  or 
any  of  those  means,  or  by  any  other  reasonable  means,  to  raise  and 
pay  the  annual  sum  and  all  arrears  thereof  due  or  to  become  due, 
and  all  costs  and  expenses  occasioned  by  non-payment  of  the  annual 
sum,  or  incurred  in  compelling  or  obtaining  payment  thereof,  or 
otherwise  relating  thereto,  including  the  costs  of  the  preparation 
and  execution  of  the  deed  of  demise,  and  the  costs  of  the  execution 
of  the  trusts  of  that  deed ;  and  the  surplus,  if  any,  of  the  monej 
raised,  or  of  the  income  received,  under  the  trusts  of  that  deed 
shall  be  paid  to  the  person  for  the  time  being  entitled  to  the  land 
therein  comprised  in  reversion  immediately  expectant  on  the  tenn 
thereby  created. 

(5.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument  imder  which  the  annual  som 
arises,  and  shall  have  effect  subject  to  the  terms  of  that  instrument 
and  to  the  provisions  therein  contained. 

(6.)  This  section  applies  only  where  that  instrument  comes  into 

operation  after  the  commencement  of  this  Act. 

Redemption  of       46. — (1.)  Where  there  is  a  quit-rent,  chief -rent,  rentcharge,  or 

quit-rents  and    other  annual  sum  issuing  out  of  land  (in  this  section  referred  to  as 

chaT^^^f  ^^^   the  rent),  the  Copyhold  Commissioners  shall  at  any  time,  on  the 

requisition  of  the  owner  of  the  land  or  of  any  person  interested 
therein,  certify  the  amount  of  money  in  consideration  whereof  the 
rent  may  be  redeemed. 

(2.)  Where  the  person  entitled  to  the  rent  is  absolutely  entitled 
thereto  in  fee  simple  in  possession,  or  is  empowered  to  dispose 
thereof  absolutely,  or  to  give  an  absolute  discharge  for  the  capital 
value  thereof,  the  owner  of  the  land,  or  any  person  interested 
therein,  may,  after  serving  one  month's  notice  on  the  person 
entitled  to  the  rent,  pay  or  tender  to  that  person  the  amount 
certified  by  the  Commissioners. 

(3.)  On  proof  to  the  Commissioners  that  payment  or  tender  has 
been  so  made,  they  shall  certify  that  the  rent  is  redeemed  under 
this  Act ;  and  that  certificate  shall  be  final  and  conclusive,  and  the 
Ijind  shall  be  thereby  absolutely  fi-eed  and  discharged  from  the  rent. 
(4.)  Every  requisition  under  this  section  shall  be  in  writing; 
and  everj'  certificate  under  this  section  shall  be  in  writing,  sealed 
with  the  seal  of  the  Commissioners. 

(5.)  This  section  does  not  apply  to  tithe  rentcharge,  or  to  a  rent 
reserved  on  a  sale  or  lease,  or  to  a  rent  made  payable  imder  a  grant 
or  licence  for  building  purposes,  or  to  any  sum  or  payment  issuing 
out  of  land  not  being  perpetual. 

•  (a)  ISee  mpra^  \u  60. 
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(6.)  This  section  applies  to  rents  payable  at,  or  created  after,  the  44  &  46  Vior. 
commencement  of  this  Act.  ^^^-  *^- 

(7.)  This  section  does  not  extend  to  Ireland. 

XI. — PowEKS  OF  Attorney,  (a)  powers  op 

ATTORNEY. 

46. — (1.)  The  donee  of  a  power  of  attorney  may,  if  he  thinks  

fit,  execute  or  do  any  assurance,  instrument,  or  thing  in  and  with  Execution 
Ms  own  name  and  signature  and  his  own  seal,  where  sealing  is  ^^  llj^^^^ 
required,  by  the  authority  of  the  donor  of  the  power,  and  every 
assurance,  instrument,  and  thing  so  executed  and  done,  shall  be  as 
effectual  in  law,  to  all  intents,  as  if  it  had  been  executed  or  done  by 
the  donee  of  the  power  in  the  name  and  with  the  signature  and  seal 
of  the  donor  thereof. 

(2.)  This  section  applies  to  powers  of  attorney  created  by  instru- 
ments executed  either  before  or  after  the  commencement  of  this  Act. 

47. — (1.)  Any   person   making   or   doing   any  payment  or  act,   Payment  by 
in  good  faith,  in  pursuance  of  a  power  of  attorney,  shall  not  be   attorney  .^°der 
liable  in  respect  of  the  payment  or  act  by  reason  that  before  the  ^q^qq  of 
payment  or  act  the  donor  of  the  power  had  died  or  become  lunatic,   death,  &c., 
of  unsound  mind,  or  bankrupt,  or  had  revoked  the  power,  if  the  good, 
fact  of  death,  lunacy,  unsoundness  of  mind,  bankruptcy,  or  revoca- 
tion was  not  at  the  time  of  the  payment  or  act  known  to  the  person 
making  or  doing  the  same. 

(2.)  But  this  section  shall  not  affect  any  right  against  the  payee 
of  any  person  interested  in  any  money  so  paid ;  and  that  person 
shall  have  the  like  remedy  against  the  payee  as  he  would  have  had 
against  the  payer  if  the  payment  had  not  been  made  by  him. 

(3.}  This  section  applies  onl}*^  to  payments  and  acts  made  and 
done  after  the  commencement  of  this  Act. 

48.— (1.)  An    instrument    creating    a    power   of    attorney,    its   Deposit  of 
execution  being  verified  by  affidavit,  statutory  declaration,  or  other   original  insku- 
snfficient  evidence,  may,  with  the  affidavit  or  declaration,  if  any,   ^^^^  creatmg 
be  deposited  in  the  Central  Office  of    the    Supreme    Court  of  attorney. 
Judicature  (6). 

(2.)  A  separate  file  of  instruments  so  deposited  shall  be  kept, 
and  any  person  may  search  that  file,  and  inspect  every  instrument 
80  deposited,  and  an  office  copy  thereof  shall  be  delivered  out  to 
him  on  request. 

(3.)  A  copy  of  an  instrument  so  deposited  may  be  presented  at 
the  office,  and  may  be  stamped  or  marked  as  an  office  copy,  and 
▼hen  so  stamped  or  marked  shall  become  and  be  an  office  copy. 

(a)  See#v/;ra,  pp.  60,  61,  and  sects.  8  and  9  of  the  Con  v.  Act,  1882 
(Ap|j.  v.,  infra'). 

{h)  The  words  in  italics  have  been  repealed  by  the  Statute  Law 
Keviaion  Act,  1898. 
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(4.)  An  office  copy  of  an  instrument  so  deposited  shall  wiUioat 
further  proof  be  sufficient  evidence  of  the  contents  of  the  instroment 
and  of  the  deposit  thereof  in  the  Central  Office. 

(5.)  General  Exiles  may  be  made  for  purposes  of  this  section, 
i-egulating  the  practice  of  the  Central  Office,  and  prescribing  with 
the  concurrence  of  the  Cammissioners  of  Her  Majesty^ s  Treasury, 
the  fees  to  be  taken  therein  (a). 

(6.)  This  section  applies  to  instruments  creating  powers  of 
attorney  executed  either  before  or  after  the  commencement  of 
this  Act. 


CONSTRUCTION 

AND  BFPKCT  OF 

DEEDS  AND 

OTHEB 

INSTRUMENTS. 

Use  of  word 
grant  unneces- 
sary (A). 

Conveyance  by 
a  person  to 
himself  &c.(£'). 


Words  of 
limitation  in 
fee  or  in 
tail(<f). 


Powers  simply 
collateral  {e). 


XII. — Construction  and  Effect  of  Deeds  and  othbb 

Instbuments. 

49. — (I.)  It  is  hereby  declared  that  the  use  of  the  word  grant 
is  not  iieceHsar}*^  in  order  to  convey  tenements  or  hereditaments, 
corporeal  or  incorporeal. 

(2.)  This  section  applies  to  conveyances  made  before  or  after  the 
commencement  of  this  Act. 

50. — (1.)  Freehold  land,  or  a  thing  in  action,  may  be  conveyed 
by  a  person  to  himself  jointly  with  another  person,  by  the  like 
means  by  which  it  might  be  conveyed  by  him  to  another  person ; 
and  may,  in  like  manner,  be  conveyed  by  a  husband  to  his  wife, 
and  by  a  wife  to  her  husband,  alone  or  jointly  with  another  person. 

(2.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act. 

51. — (1.)  In  a  deed  it  shall  be  sufficient,  in  the  limitation  of  an 
estate  in  fee  simple,  to  use  the  words  in  fee  simple,  without  the 
word  heirs;  and  in  the  limitation  of  an  estate  in  tail,  to  use  the 
words  in  t4iil  without  the  words  heirs  of  the  body;  and  in  the 
limitation  of  an  estate  in  tail  male  or  in  tail  female,  to  use  the 
words  in  tail  male,  or  in  tail  female,  as  the  case  requires,  without 
the  woitis  heirs  male  of  the  body,  or  heirs  female  of  the  body. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act. 

52. — (1.)  A  person  to  whom  any  i)ower,  whether  coupled  with 
an  interest  or  not,  is  given  may  by  deed  release,  or  contzact  not  U) 
exercise,  the  power. 

(2.)  This  section  applies  to  powers  created  by  instruments 
coining  into  operation  either  before  or  after  the  commencement  uf 
this  Act. 

(fl)  See  the  rules  and  order  as  to  Court  fees  issued  in  Dec.  1882  (W.X- 
Jan.  6th,  1883).  The  words  in  italics  have  been  repealed  by  the  Stature 
Law  Revision  Act,  J  K9K. 

(ft)  See  Kupro,  p.  62. 

(r)  See  xtipra,  pp.  62 — 64. 

(d)  Sec  Jtnjjra,  p.  64,  and  sect.  6  of  the  Conv.  Act,  1882  (App.  V.,  ttifra  . 

(jp)  Sec  Jtupra  pp.  64 — 66. 
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53. — (1.)  A  deed  expressed  to  be  supplemental  to  a  previous   44  &  46  Vict, 
deed,  or  directed  to  be  read  as  an  annex  thereto,  shall,  as  far  as        Cap^I. 
may  be,  be  read  and  have  effect  as  if  the  deed  so  expressed  or   Construction  o/ 
directed  were  made  by  way  of  indorsement  on  the  previous  deed,  or  supplemental 
contained  a  full  recital  thereof.  or  annexed 

(2.)  This  section  applies  to  deeds  executed  either  before  or  after  '*'* 

the  commencement  of  this  Act. 

54. — (1.)  A  receipt  for  consideration  money  or  securities  in  the   Receipt  in  deed 
body  of  a  deed  shall  be  a  sufficient  discharge  for  the  same  to  the   sufficient  (*) . 
person  pa^-ing  or  delivering  the  same,  without  any  further  receipt 
for  the  same  being  indorsed  on  the  deed. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act. 

56. — (1.)  A  receipt  for  consideration  money  or  other  consideration    Receipt  in  deed 
in  the  body  of  a  deed  or  indorsed  thereon  shall,  in  favour  of  a  subse-.  o*"  indorsed, 
quent  purchaser,  not  having  notice  that  the  money  or  other  con-   flJ^^Q^i*' 
fiideration  thereby  acknowledged  to  be  received  was  not  in  fact  paid  purchaser  (e). 
or  given,  wholly  or  in  part,  be  sufficient  evidence  of  the  payment 
or  giving  of  the  whole  amount  thereof. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act. 

56. — (1.)  Where  a  solicitor  produces  a  deed,  having  in  the  body   Receipt  in  deed 
thereof  or  indorsed  thereon  a  receipt  for  consideration  money  or  or  indorsed, 
other  consideration,   the  deed  being  executed,   or    the    indorsed  ^y^^^^ 
receipt  being  signed,  by  the  person  entitled  to  give  a  receipt  for  solicitor  (i). 
that  consideration,  the  deed  shall  be  sufficient  authority  to  the 
person  liable  to  pay  or  give  the  same  for  his  paying  or  giving  the 
same  to  the  solicitor,  without  the  solicitor  producing  any  separate 
or  othex  direction  or  authority  in  that  behalf  from  the  person  who 
executed  or  signed  the  deed  or  receipt. 

(2.)  This  section  applies  only  in  cases  where  consideration  is  to 
be  paid  or  given  after  the  commencement  of  this  Act. 

57. — Deeds  in  the  form  of  and  using  the  expressions  in  the   Sufficiency  of 
Forms  given  in  the  Fourth  Schedule  to  this  Act,  or  in  the  like  £**""?  ^"^ 
form  or  using  expressions  to  the  like  effect,  shall,  as  regards  form  fl?)ie(|n]e  /^\ 
and  expression  in  relation  to  the  provisions  of  this  Act,  be  sufficient. 

58.— {!•)  A  covenant  relating  to  land  of  inheritance,  or  devolving  Covenants  to 
on  the  heir,  as  special  occupant,  shall  be  deemed  to  be  made  with  ^^  heirs, 
the  covenantee,  his  heirs  and  assigns,  and  shall  have  effect  as  if     ^'  ^^^ 
heirs  and  assigns  were  expressed. 

(2.)  A  covenant  relating  to  land  no£  of  inheritance,  or  not 
devolving  on  the  heir  as  special  occupant,  shall  be  deemed  to  be 
made  with  the  covenantee,   his   executors,   administrators,    and 

(«)  See  #wy/ra,  p.  66.  (ft)  See  supra^  p.  66. 

(r)  See  mipra,  p.  67.  (rf)  See  tvpra.  pp.  67,  68. 

{e)  See  tuprUy  p.  68.  (/)  See  supra,  p.  68. 


{e)  See  tuprUy  p.  68.  (/)  See  supra,  p.  68. 
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Covenants  to 
extend  to 
hein,  &c.  (a). 


Effect  of  cove- 
nant with  two 
or  more 
jointly  (*). 


Effect  of 
advance  on 
joint  account, 
Ac.  (e). 


assigns,  and  shall  have  effect  as  if  executors,  administrators,  and 
assigns  were  expressed. 

(3.)  This  section  applies  only  to  covenants  made  after  the  com- 
mencement of  this  Act. 

69. — (1.)  A  covenant,  and  a  contract  under  seal,  and  a  bond  or 
obligation  under  seal,  though  not  expressed  to  bind  the  heirs,  shah 
operate  in  law  to  bind  the  heirs  and  real  estate,  as  well  as  the 
executors  and  administrators  and  personal  estate,  of  the  person 
making  the  same,  as  if  heirs  were  expressed. 

(2 . )  This  section  extends  to  a  covenant  implied  by  virtue  of  this  Act 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expi*essed  in  the  covenant,  contract,  bond,  or  obligation,  and 
shall  have  effect  subject  to  the  terms  of  the  covenant,  contract, 
bond,  or  obligation,  and  to  the  provisions  therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  contract,  bond,  or 
obligation  made  or  implied  after  the  commencement  of  this  Act 

60. — (1.)  A  covenant,  and  a  contract  under  seal,  and  a  bonder 
obligation  imder  seal,  made  with  two  or  more  jointly,  to  pay  money 
or  to  make  a  conveyance,  or  to  do  any  other  act,  to  them  or  for 
theii*  benefit,  shall  be  deemed  to  include,  and  shaH,  by  virtue  of  this 
Act,  imply,  an  obligation  to  do  the  act  to,  or  for  the  benefit  of,  the 
survivor  or  survivors  of  them,  and  to,  or  for  the  benefit  of,  any 
other  person  to  whom  the  right  to  sue  on  the  covenant,  contract 
bond,  or  obligation  devolves. 

(2.)  This  section  extends  to  a  covenant  implied  by  virtue  of  this 
Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  covenant,  contract,  bond,  or  obligation,  and 
shall  have  effect  subject  to  the  covenant,  contract,  bond,  or  obligation, 
and  to  the  provisions  therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  contract,  bond,  or 
obligation  made  or  implied  after  the  commencement  of  this  Act 

61. — (1.)  Where  in  a  mortgage,  or  an  obligation  for  payment  of 
money,  or  a  transfer  of  a  mortgage  or  of  such  an  obligation,  Ae 
sum,  or  any  part  of  the  sum,  advanced  or  owing  is  expressed  to  be 
advanced  by  or  owing  to  more  persons  than  one  out  of  money,  or  as 
money,  belonging  to  them  on  a  joint  accoimt,  or  a  mortgage,  or 
such  an  obligation,  or  such  a  transfer  is  made  to  more  persons  than 
one,  jointly,  and  not  in  shares,  the  mortgage  money,  or  other  money, 
or  money's  worth  for  the  time  being  due  to  those  persons  on  the 
mortgage  or  obligation,  shall  be  deemed  to  be  and  remain  money  or 
money's  worth  belonging  to  those  persons  on  a  joint  aooomit,  as 
between  them  and  the  mortgagor  or  obligor ;  and  the  receipt  in 

(rt)  See  supra^  p.  69.  (b)  See  SHj/ra,  p.  70, 

(^)  See  supra,  pp.  70 — 71. 
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writing  of  the  survivors  or  last  survivor  of  them,  or  of  the  personal  44  &  46  Vict. 
representatives  of  the  last  survivor,  shall  be  a  complete  discharge  for        ^^^-  *^  • 
all  money  or  money's  worth  for  the  time  being  due,  notwithstanding 
any  notice  to  the  payer  of  a  severance  of  the  joint  account. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  mortgage,  or  obligation,  or  transfer,  and  shall 
have  effect  subject  to  the  terms  of  the  mortgage,  or  obligation,  or 
transfer,  and  to  the  pi'ovisions  therein  contained. 

(3.)  This  section  applies  only  to  a  mortgage,  or  obligation,  or 
transfer  made  after  the  commencement  of  this  Act. 

62. — (1.)  A  conveyance  of  freehold  land  to  the  use  that  any  Grants  of  ease- 
person  may  have,  for  an  estate  or  interest  not  exceeding  in  duration  ^^^^f  &c.,  by 

•  WftV  Ol  USO  itt) 

the  estate  conveyed  in  the  land,  any  easement,  right,  liberty,  or  ' 
privilege  in,  or  over,  or  with  respect  to  that  land,  or  any  part 
thereof,  shall  operate  to  vest  in  possession  in  that  person  that  ease- 
ment, right,  liberty,  or  privilege,  for  the  estate  or  interest  expressed 
to  he  limited  to  him ;  and  he,  and  the  persons  deriving  title  under 
him,  shall  have,  use,  and  enjoy  the  same  accordingly. 

(2.)  This  section  applies  only  to  conveyances  made  after  the  com- 
mencement of  this  Act. 

63. — (1.)  Every  conveyance  shall,   by  virtue  of  this  Act,   be  Provision  for 
effectual  to  pass  all  the  estate,  right,  title,  interest,   claim,  and  ^  Ji^^      * 
demand  which  the  conveying  paiiies  respectively  have,  in,  to,  or  on 
the  property  conveyed,  or  expressed,  or  intended  so  to  be,  or  which 
they  respectively  have  power  to  convey  in,  to,  or  on  the  same. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  conveyance,  and  shall  have  effect  subject  to 
the  terms  of  the  conveyance  and  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  conveyances  made  after  the  com- 
mencement of  this  Act. 

64. — In  the  construction  of  a  covenant  or  proviso,   or  other  Construction 
provision,  implied  in  a  deed  by  virtue  of  this  Act,  words  importing  °^  impUed 
the  singular  or  pliLral  number,  or  the  masculine  gender,  shall  be  ^ '' 

read  as  also   importing  the  plural    or    singular    number,   or  as 
extending  to  females,  as  the  case  may  require. 

XIII. — ^LoKO  Tebms.  long  tebus. 


65. — (1.)  Where    a    residue    unexpired  of  not    less  than  two  Enlargement 
hundred  years  of  a  term  which,  as  originally  created,  was  for  not  of  residue  of 
lees  than  three  hundred  years,  is  subsisting  in  land,  whether  being  Jong  term  into 
the  whole  land  originally  comprised  in  the  term,  or  part  only 

(fl)  See#«/wrt,  p.  71. 
(*)  See  mtpra,  p.  72. 
(r)  See  «upra,  p.  72. 
{if)  See  tmpra,  pp.  72—74,  and  sect.  11  of  the  Conv.  Act,  1882  (App.  V. 
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44  &  45  Vict,   thereof,  without  any  trust  or  right  or  redemption  affecting  the 
Cap.  41.        term  in  favour  of  the  freeholder,  or  other  person  entitled  in  reversion 
expectant  on  the  term,  and  without  anj-  rent,  or  with  merely  a 
peppercorn  rent  or  other  rent  having  no  money  value,  incident  to 
the  reversion,  or  having  had  a  rent,  not  being  merely  a  peppercorn 
rent  or  other  rent  having  no  money  value,  originally  so  incident, 
which  subsequently  has  been  released,  or  has  become  barred  by 
lapse  of  time,  or  has  in  any  other  way  ceased  to  be  payable,  then 
the  term  may  be  enlarged  into  a  fee  simple  in  the  manner,  and 
subject  to  the  restrictions,  in  this  section  provided. 
(2.)  Each  of  the  following  persons  (namely) : 
(i.)  Any  person  beneficially  entitled  in  right  of  the  term,  whether 
subject  to  any  incumbrance  or  not,  to  possession  of  any 
land  comprised  in  the  term  ;  but,  in  case  of  a  married 
woman,  with  the  concurrence  of  her  husband,  unless  she 
is  entitled  for  her  separate  use,  whether  with  restraint  on 
anticipation  or  not,  and  then  without  his  ooncurrenoe ; 
(ii.)  Any  person  being  in  receipt  of  income  as  trustee,  in  right  of 
the  tei*m,  or  having  the  term  vested  in  him  in  trust  for 
sale,  whether  subject  to  any  incumbrance  or  not ; 
(iii.)  Any  person  in   whom  as  personal  representative  of  any 
deceased  person,  the  term  is  vested,  whether  subject  to 
any  incumbrance  or  not ; 
shall,  as  far  as  regards  the  land  to  which  he  is  entitled,  or  in  whidi 
he  is  interested,  in  right  of  the  term,  in  any  such  character  as 
aforesaid,  have  power  by  deed  to  declare  to  the  effect  that,  from 
and  after  the  execution  of  the  deed,  the  term  shall  be  enlarged  into 
a  fee  simple. 

(3.)  Thereupon,  by  virtue  of  the  deed  alid  of  this  Act,  the  term 
shall  become  and  be  enlarged  accordingly,  and  the  person  in  whom 
the  term  was  previously  vested  shall  acquire  and  have  in  the  land 
a  fee  simple  instead  of  the  term. 

(4.)  The  estate  in  fee  simple  so  acquired  by  enlargement  shall  he 
subject  to  all  the  same  trusts,  powers,  executory  limitations  over, 
rights,  and  equities,  and  to  all  the  same  covenants  and  provisions 
relating  to  user  and  enjoyment,  and  to  all  the  same  obligations  of 
every  kind,  as  the  term  would  have  been  subject  to  if  it  had  not 
been  so  enlarged. 

(5.)  But  where  any  land  so  held  for  the  residue  of  a  term  has 
been  settled  in  trust  by  reference  to  other  land,  being  freehold  land, 
so  as  to  go  along  with  that  other  land  as  far  ajs  the  law  permits, 
and,  at  the  time  of  enlargement,  the  ultimate  beneficial  interest  in 
the  term,  whether  subject  to  any  subsisting  particular  estate  or 
not,  has  not  become  absolutely  and  indefeasibly  vested  in  any 
person,  then  the  estate  in  fee  simple  acqtdred  as  aforesaid  shall, 
without  prejudice  to  any  conveyance  for  value  previously  made  by 
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a  person  having  a  contingent  or  defeasible  interest  in  the  term,  be  44  &  45  Vict. 
liable  to  be,  and  shall  be,  conveyed,  and  settled  in  like  manner  as        Cap.  41. 
the  other  land,  being  freehold  land,  aforesaid,  and  until  so  conveyed 
and  settled  shall  devolve  beneficially  as  if  it  had  been  so  conveyed 
and  settled. 

(6.)  The  estate  in  fee  simple  so  acquired  shall,  whether  the  term 
▼as  originally  created  without  impeachment  of  waste  or  not, 
include  the  fee  simple  in  aU  mines  and  minerals  which  at  the 
time  of  enlargement  have  not  been  severed  in  right,  or  in  fact,  or 
have  not  been  severed  or  reserved  by  an  indosure  Act  or  award. 

(7.)  This  section  applies  to  every  such  term  as  aforesaid  subsisting 
at  or  after  the  commencement  of  this  Act. 


XIV. — ^ADOFnoN  OF  Act.  adoption  op 

ACT. 

66. — (!•)  It  is  hereby  declared  that  the  powers  given  by  this  Act  p^aJIT"    i 
to  any  person,  and  the  covenants,  provisions,  stipulations,  and  solicitor  and 
words  which  under  this  Act  are  to  be  deemed  included  or  implied  jarustees  adopt 
in  any  instrument,  or  are  by  this  Act  made  applicable  to  any  ingAct(a). 
contract  for  sale  or  other  transaction,  are  and  shall  be  deemed  in 
law  proper  powers,  covenants,  provisions,  stipulations,  and  words, 
to  he  given  by  or  to  be  contained  in  any  such  instrument,  or  to  be 
adopted  in  connection  with,  or  applied  to,  any  such  contract  or 
transaction ;  and  a  solicitor  shall  not  be  deemed  guilty  of  neglect 
or  breach  of  duty,  or  become  in  any  way  liable,  by  reason  of  his 
omitting,  in  good  faith,  in  any  such  instrument,  or  in  connection 
with  any  such  contract  or  transaction,  to  negative  the  giving, 
inclusion,   implication,   or   application   of  any  of  those  powers, 
covenants,  provisions,  stipulations,  or  words,  or  to  insert  or  apply 
any  others  in  place  thereof,  in  any  case  where  the  provisions  of 
this  Act  would  allow  of  his  doing  so. 

(2.)  But  nothing  in  this  Act  shall  be  taken  to  imply  that  the 
insertion  in  any  such  instrument,  or  the  adoption  in  connection 
with,  or  the  application  to,  any  contract  or  transaction,  of  any 
further  or  other  powers,  covenants,  provisions,  stipulations,  or 
words  is  improper. 

(3.)  'Where  a  solicitor  is  acting  for  trustees,  executors,  or  other 
persons  in  a  fiduciary  position,  those  persons  shall  also  be  protected 
in  like  manner. 

(4.)  "Where  such  persons  are  acting  without  a  solicitor,  they  shall 
also  be  protected  in  like  manner. 

(/i)  See  tupray  pp.  74,  75. 


D.C.P.  47 


n 


788 


APPENDIX   IV. 


44  &  45  Vict, 
Cap.  41. 


MI8CEL- 
LAXEOU8. 

Regulations 
respecting 
notice  (a). 


Short  title  of 
o  &  6  Will.  4, 
c.  62  (*). 


XV. — ^Miscellaneous. 

67. — (!•)  Any  notice  required  or  authorised  by  this  Act  to  be 
served  shall  be  in  writing. 

(2.)  Any  notice  required  or  authorised  by  this  Act  to  be  served 
on  a  lessee  or  mortgagor  shall  be  sufficient,  although  only  addreased 
to  the  lessee  or  mortgagor  by  that  designation,  without  his  name,  or 
generally  to  the  persons  interested,  without  any  name,  and  notwitii- 
standing  that  any  person  to  be  affected  by  the  notice  is  absent, 
under  disability,  unborn,  or  unascertained. 

(3.)  Any  notice  required  or  authorised  by  this  Act  to  be  served, 
shall  be  sufficiently  served  if  it  is  left  at  the  last-known  place  of 
abode  or  business  in  the  United  Kingdom  of  the  lessee,  lessor, 
mortgagee,  mortgagor,  or  other  person  to  be  served,  or,  in  case  of  a 
notice  required  or  authorised  to  be  served  on  a  lessee  or  mortgagor, 
is  affixed  or  left  for  him  on  the  land  or  any  house  or  bmlding  com- 
prised in  the  lease  or  mortgage,  or,  in  case  of  a  mining  lease,  is 
left  for  the  lessee  at  the  office  or  counting-house  of  the  mine. 

(4.)  Any  notice  required  or  authorised  by  this  Act  to  be  served 
shall  also  be  sufficiently  served,  if  it  is  sent  by  post  in  a  registered 
letter  addressed  to  the  lessee,  lessor,  mortgagee,  mortgagor,  or  other 
l)erson  to  be  served,  by  name,  at  the  aforesaid  place  of  abode,  or 
business,  office,  or  coimting-house,  and  if  that  letter  is  not  returned 
through  the  post-office  undelivered ;  and  that  service  shall  be  deemed 
to  be  made  at  the  time  at  which  the  registered  letter  would  in  the 
ordinary  course  be  delivered. 

(5.)  This  section  does  not  apply  to  notices  served  in  proceedings 
in  the  Court. 

68.  The  Act  described  in  PaH  U,  oftlie  First  Schedule  to  this  AH 
sJiallf  h/  virtue  of  this  Act,  have  the  short  titie  of  the  StaiuUirif 
Declarations  Ady  1835,  aud  inaj/  he  cited  hy  that  shoH  title  in  amf 
declaration  made  for  any  purpose  under  or  by  virtue  of  that  Act,  or  in 
any  other  document,  or  in  any  Act  of  Parliament, 


COURT ; 

PROCEDURE  ; 

ORDERS. 


Regulations 
respecting 
payments  into 
Court  and 
npp]ication8(<;). 


XVI. — Court;  Prooedubx;  Orders. 

69* — (1.)  All  mattei*s  within  the  jurisdiction  of  the  Court  under 
this  Act  shall,  subject  to  the  Acts  regulating  the  Court,  be  assigned 
to  the  Chancery  Division  of  the  Court. 

(2.)  Payment  of  money  into  Court  shall  effectually  ezonent<* 
therefrom  the  person  making  the  payment. 

(fl)  See  supra,  p.  75. 

(V)  See  Kupra,  p.  75.  Tlie  sninc  title  is  assigned  to  the  Act  bv  the 
Short  Titles  Act,  1892. 

(/•)  Sec  supra,  p.  75.  A  rule  under  the  Act  was  issued  in  Dec,,  l^t 
respecting  powei's  of  attorney,  and  is  citetl  under  sect.  48,  ttupra,  p.  731 


r 
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(3.)  Every  application  to  tho  Coui't  shall,  except  where  it  is  44  &  45  Vict. 
otherwise  expressed,  be  by  summons  at  ChambenB.  ^^^'  ^^* 

(4.)  On  an  application  by  a  purchaser  notice  shall  be  served  in 
the  first  instance  on  the  vendor. 

(5.)  On  an  application  by  a  vendor  notice  shall  be  served  in  the 
first  instance  on  the  purchaser. 

(6.)  On  any  application  notice  shall  be  served  on  such  persons,  if 
any,  as  the  Court  thinks  fit. 

(7.)  The  Court  shall  have  full  power  and  discretion  to  make  such 
order  as  it  thinks  fit  respecting  the  costs,  charges,  or  expenses  of  all 
or  any  of  the  parties  to  any  application. 

(8.)  General  rules  for  purposes  of *this  Act  shall  be  deemed  Bules  39  &  40  Vict, 
of  Court  within  section  seventeen  of  the  Ai)pellato  Jurisdiction  Act,   ^'  ^^>  s.  H. 
1876,  and  may  be  made  accordingly. 

(9.)  The  powers  ot  the  Court  may,  as  regai'ds  land  in  the  Coiinty 
Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of  Chancery 
of  the  Coimt}"^  Palatine;  and  rules  for  regulating  proceedings  in 
that  Court  shall  be  from  time  to  time  made  by  the  Chancellor  of 
the  Duchy  of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of 
the  High  Court  acting  in  the  Chancery  Division,  and  of  the  Vice- 
Chanoellor  of  the  County  Palatine. 

(10.)  General  Hides,  and  Rule*  of  the  Court  of  CJian^ery  of  the 
County  Palatiney  under  this  Act  may  be  made  at  any  time  after  the 
passiny  of  this  Act,  to  take  effect  on  or  after  the  commencement  of 
this  Act, 

70. — (1.)  An  order  of  the  Court  under  any  statutory  or  other   Orders  of  Court 
jurisdiction  shall  not  as  against  a  purchaser,  be  invalidated  on  the  conclusive  (a). 
ground  of  want  of  jurisdiction,  or  of  want  of  any  concurrence, 
consent,  notice  or  service,  whether  the  purchaser  has  notice  of  any 
sadi  want  or  not. 

(2.)  This  section  shall  have  effect  with  respect  to  any  lease,  sale, 
or  other  Act  under  the  authority  of  the  Court,  and  purporting  to  be 
in  pursuance  of  the  Settled  Estates  Act,  1877,  notwithstanding  the  40  &  41  Vict. 
exccpiion  in  section  forty  of  that  Act,  or  to  be  in  pursuance  of  any  c-  18>  s.  40. 
former  Act  repealed  by  that  Act,  notwithstanding  any  exception  in 
such  former  Act. 

(3.)  This  section  applies  to  all  orders  made  before  or  after  the 
commencement  of  this  Act,  except  any  oi'der  which  has  before  the 
commencement  of  this  Act  been  set  aside  or  detei*mined  to  be 
invalid  on  any  ground,  and  except  any  order  as  regai'ds  which  an 
action  or  proceeding  is  at  the  commencement  of  this  Act  pending 
for  having  it  set  aside  or  determined  to  be  invalid. 

(rt)  See  «vpra,  p.  7(1. 
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44  &  46  Vict. 
Cap.  41. 


IIEPKALS. 

Bepealof 
enactmentB  in 
Part  III.  of 
Second 
Schedule ; 
restrictioii  on 
all  repeals  (/r). 


X\TI.— Eepeals. 

71.— .(1.)  The  enactments  described  in  Part  IIL  of  the  Sec&d 
SchedtH^  to  this  Ad  are  J^ereby  repealed, 

(2.)  The  repeal  by  this  Act  of  any  etuidment  shall  not  affect  ike 
validity  or  invalidity,  or  any  operation,  effect,  or  consequence,  of  any 
instrument  execiUed  or  made,  or  of  anything  done  or  suffered,  htfcrt 
the  commencement  of  this  Act,  or  any  action,  proceeding,  or  thing  then 
pe7iding  or  uncompleted ;  and  every  such  action,  proceeding,  and  thing 
may  be  carried  on  and  completed  as  if  tliere  had  been  no  sttch  rtpedl  t» 
this  Act ;  but  this  provision  shall  not  be  amstrned  as  qualifying  tU 
'lyrovisions  of  this  Act  relating  to  section^  forty  of  the  Settled  Estates 
Ad,  1877,  or  any  fomn*'r  Ad  repealed  by  that  Ad. 


IBBLAND. 

Modifications 

respecting 

Ireland. 


40  &  41  Vict. 
0.  57,  8.  69. 


Death  of  bare 
tmstee,  intes- 
tate, &c., 
37  &  38  Vict. 

C.     78    (<?); 


XVni.— Ibelakd. 

72. — (!•)  In  the  application  of  this  Act  to  Irelaiid  the  foregoing 
provisions  shall  he  modified  as  in  this  section  provided. 

(2.)  The  Court  shall  he  Her  Majesty's  High  Court  of  Justice  in 
Ireland  (b). 

(3.)  All  matters  within  the  jurisdiction  of  that  Court  shall,  snb- 
ject  to  the  Acts  regulating  that  Court,  be  assigned  to  the  Chanoeiy 
Division  of  that  Court :  hut  general  rules  imder  this  Act  may  direct 
that  any  of  those  matters  be  assigned  to  the  Land  Judges  of  that 
Division. 

(4.)  The  proper  office  of  the  Supreme  Court  of  Judicattat  in 
Ireland  shall  be  substituted  for  the  central  office  of  the  Suprone 
Court  of  Judicature  (6). 

(5.)  General  Bules  for  purposes  of  this  Act  for  Ireland  shall  be 
deemed  Bules  of  Court  within  the  Supreme  Court  of  Judicature  Act 
(Ireland),  1877,  and  may  be  made  accordingly,  at  any  time  after 
the  jmssing  of  this  Ad,  to  take  effed  on  or  after  the  comniencemeid  of 
this  Act, 

78. — (1.)  Section  five  of  the  Vendor  and  Purchaser  Act,  1874. 
is  hereby  repealed  from  and  after  the  commencement  of  this  Act, 
as  regards  cases  of  death  thereafter  happening ;  and  section  seven 
of  the  Vendor  and  Purchaser  Act,  1874,  is  hereby  repealed  as  from 
the  date  at  which  it  came  into  operation. 

(2.)  This  section  extends  to  Ireland  only. 


(fl)  See  supra,  pp.  76,  77. 

(b)  The  words  in  italics  have  been  re^^ealed  by  the   Statute  La«" 
Revision  Act,  1898. 
(r)  See  s^ipra,  p.  77. 
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SCHEDULES. 


THE  KIIJST  SCHEDULE  (r/). 

Acts  affjem:ted. 

Tart  J.(/;). 

\  k  2  Vict,  c,  110. — An  Act  for  abolishinp;  airest  on  mesne  process  in 
civil  actions,  except  in  cei-taiu  cases  ;  for  extending  the  remedies  of 
creditors  against  the  property  of  debtors  ;  and  for  amending  the 
laws  for  the  relief  of  insolvent  debtors  in  England. 
2  jc  8  Vict.  c.  11. — An  Act  for  the  better  protection  of  purchasers 
against  judgments,  Crown  debts,  lis  pendens,  and  fiats  in  bankruptcy. 
18  k  19  Vict.  c.  15. — ^An  Act  for  the  better  protection  of  purchasers 
against  judgments,  Crown  debts,  ctLscs  of  lis  pendens,  and  life 
annuities  or  rentcharges. 

22  k  23  Vict.  c.  35. — An  Act  to  further  amend  the  law  of  property  and 

to  relieve  trustees. 

23  &  24  Vict.  c.  38. — An  Act  to  further  amend  the  law  of  property. 

23  Jc  24  Vict.  c.  115. — An  Act  to  simplify  and  amend  the  practice  as  to 
the  entry  of  satisfaction  on  Crown  debts  and  on  judgments. 

27  k  28  Vict.  c.  112. — ^An  Act  to  amend  the  law  relating  to  future  judg- 

ments, statutes,  and  recognizances. 

28  k  29  Vict  c.  104.— The  Crovm  Suits,  &c.,  Act,  1865. 
31  k  32  Vict.  c.  54.— The  Judgment  Extension  Act,  1868. 

Part  II. 

'»  k  G  Will.  4,  s.  62. — An  Act  to  rcpcal  an  Act  of  the  present  session 
of  Parliament,  intituled  '•  An  Act  for  the  more  effectual  abolition  of 
oaths  and  affirmations  taken  and  made  in  various  Departments  of 
the  State,  and  to  substitute  declarations  in  lieu  thereof ;  and  for 
the  more  entire  suppression  of  voluntary  and  extra-judicial  oaths 
and  affidavits ; "  and  to  make  other  provisions  for  the  abolition  of 
unnecessary  oaths  (r). 


THE  SECOND  SCHEDULE  («). 

Repeals. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the 
words,  section,  or  other  part,  fii-st  or  last  mentioned,  or  otherwise  referred 
to  as  forming  the  beginning,  or  as  forming  the  end,  of  the  portion 
comprised  in  the  description  or  citation. 


(a)  Rei)ealed  by  the  Statute  Law  Revision  Act,  1894. 
(6)  See  sect.  2  of  the  Con  v.  Act,  1882  (App.  V.,  infra'). 
(/•)  See  sect.  68,  myra^  p.  738. 
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Pabt  I.(ff). 

22  &  23  Vict.  c.  3o.  i  An  Act  to  further  ameud  the  hiw  of)  in  |>art ; 

in  part.  ■      property  and  to  relicTe  trustees     ./         naineljT- 

Scctioiis  four  to  nine. 

22&23  Vict.  c.  126.  j  The  Common  Law    Procedure  Act, \ in  part  : 

in  part.  .      1860 /        nainely.- 

Section  two. 


15  k  16  Vict.  c.  86. 
in  i^sxrt. 


Pabt  II.  (i). 

An  Act  to  amend  the  practice  andj  . 
course  of  proceedings  iu  the  High  -        ****     ' , 
Court  of  I  hancerv.  )  iiamc*J »— 

Section  forty-eight. 


Part  111.  (r). 

8  &  9  Vict.  c.  111).  I  An  Act  to  facilitate  the  conveyance 

'      of  real  property. 

23&24  Vict.c.  14r>.  I  An  Act  to  give  to  trustees,  mort-\ 

in  part.        gagees,  and  othei-s  certain  powers '  in  part  : 

now  commonly  inserted  in  settle-  -'        namely, — 
ments,  mortgages,  and  wills  .        . ) 

Parts  II.  and  III.  (sections  eleven  to  thirty). 


THE    THIRD    SCHEDULE. 

Statutory  Mortgage. 

Part  I. 

Deed  qf  Statutory  Mortgage. 

This  Indenture  made  by  way  of  statutory  mortgage  the  day 

of  1882  between  A,  of  [<^7\]  of  the  one  part  and  JA  of  [*fr.]  <i 

the  other  part  WITNESSETH  that  in  consideration  of  the  sum  of  & 
now  paid  to  A,  by  M,  of  which  sum  A,  hereby  acknowledges  the  receipt 
A,  as  mortgagor  and  as  beneficial  o>\'ner  hereby  conveys  to  M.     All  that 
[<5'<7.]   To  hold  to  and  to  the  use  of  M.  in  fee  simple  for  securing  payment 
on  the  day  of  1883  of  the  principal  sum  of  £ 

as  the  mortgage  money  with  interest  thereon  at  the  rate  of  Q/iwfr]  ya 
centum  per  annum. 
In  witness  dx. 

***   Variatiowt  in  thtJt  and  ttuhtequent  form*  to  he  made,  if  reqwired^ 
for  Ufa-geftold  land,  or  other  matter. 


(«)  See  sect.  14,  gupra.  pp.  715,  71 H.       (<&)  See  sect.  2r>,  jmpra.  p.  723. 

(c)  See  sect.  71,  ttnpraj  p.  74U. 
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Pabt  II. 

(A.) 
Deed  of  Statutory  Tranrfer,  Mortgagor  not  joining. 

This  Indenture  made  by  way  of  statutory  transfer  of  mortgage  the 
day  of  1883  between  3/.  of  [^'c.]  of  the  one  part  and 

T.  of  [<f'0.]  of  the  other  part  supplemental  to  an  indenture  made  by  way 
of  statutory  mortgage  dated  the  day  of  1882  and  made 

betweenr4'<^.]   WITNESSETH  that  in  consideration  of  the  sum  of  £ 
now  paid  to  M.  by  T,  being  the  aggregate  amount  of  £  mortgage 

money  and  £  interest  due  in  i-espect  of  the  said  mortgage  of  which 

sum  M,  hereby  acknowledgeH  the  receipt  3/.  as  mortgagee  hereby  conveys 
and  transfers  to  T.  the  benctit  of  the  said  mortgage. 
In  witness  &c. 

(B.) 

Deed  of  Statutory  Trantfer^a  Core^mntor  joining. 

This  Indentube  made  by  way  of  statutory  transfer  of  mortgage  the 
day  of  1883  between  A,  of  [^'^-l  of  the  first  part 

B.  of  r*^*^'.]  of  the  second  part  and  C.  of  [<<v.]  of  the  third  part  supple- 
mental to  an  indenture  made  by  way  of  statutory  mortgage  dated  the 
day  of  1882  and  niatle  between  [^-c.]    WITNESSETH 

that  in  consideration  of  the  sum  of  £  now  paid  to  A,  by  C, 

being  the  mortgage  money  due  in  respect  of  the  said  mortgage  no  interest 
being  now  due  and  payable  thereon  of  which  sum  A.  hereby  acknow- 
ledges the  receipt  A.  as  mortgagee  with  the  concurrence  of  B.  who  joins 
herein  as  covenantor  hereby  conveys  and  transfers  to  C.  the  benefit  of 
the  said  mortgage. 
In  witness  in:, 

(C.) 
Statutory  Transfer  and  Statutory  Mortgage  eomhined. 

This  Indenture  made  by  way  of  statutory  transfer  of  mortgage  and 
^tntory  mortgage  the  day  of  1888  between  A,  of 

[afr.]  of' the  first  part  B,  of  [^t.]  of  the  second  part  and  C,  of  [<}•<».]  of 
the  third  part  supplemental  to  an  indenture  made  by  way  of  statutory 
mortgage  dated  the  day  of  1882  and  made  between  [^v.J 

Whereas  the  principal  sum  of  £  only  remains  due  in  respect  of 

the  said  mortgage  as  the  mortgage  money  and  no  interest  is  now  due  and 
payable  thereon.  And  whereas  B,  is  seised  in  fee  simple  of  the  land 
comprised  in  the  said  mortgage  subject  to  that  mortgage.  Now  this 
I5DENTUBE  WITNESSETH  that  in  consideration  of  the  sum  of  £ 
oow  paid  to  A.  by  C,  of  which  sum  A,  hereby  acknowledges  the  receipt 
sod  B,  hereby  acknowledges  the  payment  and  receipt  as  aforesaid*  A,  as 
mortgagee  hereby  conveys  and  transfers  tor.  the  benefit  of  the  said  mort- 
gage. And  this  Indenture  also  witnesseth  that  for  the  same  con- 
skieratioii  A.  as  mortgagee  and  according  to  his  estate  and  by  direction  of 
B,  hereby  conveys  and  B,  as  beneficial  owner  hereby  conveys  and  confirms 
to  C,  All  that  [^T.]  To  hold  to  and  to  the  use  of  C.  in  fee  simple  for 
Kcaring  payment  on  the  day  of  1882  of  f  the  sum  of 


744  APPENDIX    IV. 


£  as  the  mortgage  money  with  interest  thereon  at  the  rate  of 

[/cmr]  per  centum  per  annum. 
In  witness  kc, 

[Or,  iJi  case  of  further  adraure,  after  aforesaid  at  •  ituert  and  also  in 
consideration  of  the  further  sum  of  £  now  paid  by  C  to  B.  of 

which  sum  B,  hereby  acknowledges  the  receipt,  and  afier  of  a/  f  intert 
the  sums  of  £  and  £  making  together.] 

*«*   Variatiotu  to  he  madey  at  required,  in  case  of  the  deed  heing  modi 
by  indorsement,  or  in  renpeot  of  any  other  thing. 


Part  III. 

Deed  of  Statutory  Be-eonreyanee  of  Mortgage, 

This  Indenture  made  by  way  of  statutory  re-conveyance  of  mortgage 
the  day  of  1884  between  C.  of  [«5*<*-]  of  the  one  part 

and  B.  of  [<}v.]  of  the  other  part  supplemental  to  an  indenture  made  by 
way  of  statutoiy  tmnsfcr  of  mortgage  dated  the  day  of 

1883  and  made  between  r^-<?.]  WITNESSETH  that  in  consideration  of  all 
])rinci)^Mil  money  and  interest  due  under  that  indenture  having  been  paid 
of  which  principal  and  interest  C,  hereby  acknowledges  the  receipt  C.  as 
mortgagee  hereby  conveys  to  B.  all  the  lands  and  hereditaments  now 
vested  in  C.  under  the  said  indenture,  To  hold  to  and  to  the  use  of  B.  in 
fee  simple  discharged  from  all  principal  money  and  interest  secured  by 
and  from  all  claims  and  demands  under  the  said  indenture. 
In  witness  &c. 

*,*  Variationt  a*  noted  abore. 


THE   FOURTH   SCHEDULE. 

Short  Forms  of  Deeds. 

I. — Mortgage, 

This  Indenture  of  Mortgage  made  the  day  of 

1882  between  A.  of  [Ji'c]  nf  the  one  part  and  B,  of  [<$'r.]  and  C.  of  [^.] 
of  the  other  part  WITNESSETH  that  in  consideration  of  the  sum  ol 
£  paid  to  ^ .  by  B.  and  C.  out  of  money  belonging  to  them  on 

a  joint  account  of  which  sum  A,  hereby  acknowledges  the  receipt  A. 
hereby  covenants  with  B,  and  C.  to  pay  to  them  on  the  liay  of 

1882  the  sum  of  £  with  interest  thereon  in  the 

meantime  at  the  rate  of  [four]  per  centum  per  annum  and  also  as  long 
after  that  day  as  any  principal  money  remains  due  under  this  mortgage  to 
pay  to  B,  and  C,  inteiest  thei-eon  at  the  same  rate  by  equal  half-yearly 
payments  on  the  day  of  and  the  day  of 

And  THIS  Indenture  also  witnebseth  that  for  the  same  consideration 
A.  as  benelicial  owner  hereby  conveys  to  B.  and  C.  All  that  [<f«-]  To 
hold  to  and  to  the  use  of  B.  and  C.  in  fee  simple  subject  to  the  proviso  for 
redemption  following  (namely)  that  if  -4.  or  any  pci'son  claiming  undt?r 
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him  shall  on  the  day  of  1882  pay  to  B.  and  C.  the 

sum  of  £  and  interest  thereon  at  the  rate  aforesaid  then  B,  and 

C.  or  the  persons  claiming  under  them  will  at  the  request  and  cost  of  A. 
or  the  persons  claiming  under  him  re-convey  the  premises  to  A.  or  the 
persons  claiming  under  him  And  A,  hereby  covenants  with  B,  and  C,  as 
follows  \here  add  carenant  aJi  to  Jire  [nturance  or  other  special  cocenant 
reqi$frea]. 

In  witness  kc. 


II. — Furth4.'r  Charge. 

This  Ikdentube  made  the  day  of  18     between  [the 

tame  parties  as  the  foregoing  mortgage']  and  supplemental  to  an  indenture 
of  mortgage  dated  the  day  of  18     and  made  between 

the  same  parties  for  securing  the  sum  of  £  and  interest  at  [/imr] 

per  centum  per  annum  on  property  at[<J'^.]  WITNESSETH  that  in  con- 
sideration of  the  further  sum  of  £  paid  to  A.hy  B.  and  6'.  out  of 
money  belonging  to  them  on  a  joint  account  \add  receipt  and  covenant  as 
in  the  foregoing  mortgage]  and  further  that  all  the  property  comprised  in 
the  before-mentioned  indenture  of  mortgage  shall  stand  charged  with  the 
payment  to  B,  and  C  of  the  sum  of  £  and  the  interest  thereon 
hereinbefore  covenanted  to  be  paid  as  well  as  the  sum  of  £  and 
interest  secnred  by  the  same  indenture. 
In  witness  &,c. 


III. — Convey  a  fice  on  Sale, 

This  Indenture  made  the  day  of  1883  between 

J.  of  ^4'<^.]  of  the  first  part  -ff.of  [<Jv.]  and  C.  of  [tjv.l  of  the  second  part 
and  M.  of  [4*t*.]  of  the  third  part  Wheaeas  by  an  indenture  dated  [*Jv.] 
and  made  between  [«^'v.]  the  lands  hereinafter  mentioned  were  conveyed  by 
A,Ui  B.  and  C.  in  fee  simple  by  way  of  mortgage  for  securing  £ 
and  interest  and  by  a  supplemental  indenture  dated  [c^'c]  and  made 
between  the  same  parties  those  lands  were  charged  by  A,  with  the  ^myment 
to  B.  and  C  of  the  farther  sum  of  £  and  intei-est  thereon  And 

whereas  a  principal  sum  of  £  remains  due  under  the  two 

before-mentione<l  indentures  but  all  interest  thereon  has  been  paid  as  B. 
and  C.  hereby  acknowledge  Now  this  Indenture  witnesseth  that  in 
consideration  of  the  sum  of  £  paid  by  the  direction  of  A,  to  B. 

and  C.  and  of  the  sum  of  £  paid  to  A,  those  two  sums  making 

together  the  total  sum  of  £  paid  by  M,  for  the  purchase  of 

the  fee  simple  of  the  lands  hereinafter  mentioned  of  which  sum  of 
^  B,  and  C.  hereby  acknowledge  the  receipt  and  of  which  total 

t»iun  of  £  A.  hereby  acknowledges  the  payment  and  receipt  in 

manner  before-mentioned  B,  and  C.  as  mortgagees  and  by  the  direction  of 
J.  as  beneficial  owner  hereby  convey  and  A,  as  beneficial  owner  hereby 
conveys  and  confirms  to  M,  All  that  [^'cJ]  To  hold  to  and  to  the  use  of 
'V.  in  fee  simple  discharged  from  all  money  secured  by  and  from  all  claims 
under  the  before-mentioned  indentures.  [Addy  if  required.  And.! .  hereby 
acknowledges  the  right  of  J/,  to  production  of  the  documents  of  title  men- 
tioned  in  the  Schedule  hereto  and  to  delivery  of  copies  thereof  and  hereby 
undertakes  for  the  safe  custotly  thereof.] 
In  witncsa  &c. 

[The  Schedule  above  referred  to. 
To  eoHtain  lint  of  documents  retained  by  A.] 
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IV. — Marriage  Settlement, 

This  Indent uke  made  the  day  of  1882  betw^n 

Johti  -V.  of  [4*^'.]  of  the  first  part  Jaiw  S,  of  [«^v.]  of  the  second  part  and  A". 
of  [<$r.]  anci  Y,  of  [  Jjv]  of  the  third  part  WITNESSETH  that  in  consideratioD 
of  the  intended  marriage  between  ./(i/fM  M,  and  Jane  S.  John  JT.as  settlor 
hereby  conveys  to  A',  and  Y.  All  that  r<5'<*-]  To  hold  to  X.  and  I'  in  fee 
simple  to  the  use  oiJohn  Ai,  in  fee  simple  mitil  the  marriage  and  afterthc 
marriage  to  the  use  of  John  M.  during  his  life  without  impeachment  of 
waste  with  remainder  after  his  death  to  the  use  that  Jane  S.  if  she  ear* 
vives  him  may  receive  during  the  rest  of  her  life  a  yearly  jointure  rent- 
charge  of  £  to  commence  from  his  death  and  to  be  paid  by 
equal  lialf-yearly  payments  the  first  thereof  to  be  made  at  the  end  of  six 
calendar  months  from  his  death  if  she  is  then  living  or  if  not  a  proportional 
part  to  be  paid  at  her  death  and  subject  to  the  before-mentioned  rent- 
charge  to  the  use  of  A",  and  Y,  for  a  term  of  five  hundred  years  without 
impeachment  of  waste  on  the  trusts  hereinafter  declared  and  subject 
thereto  to  the  use  of  the  first  and  other  sons  of  John  M.  and  Jane  &  suc- 
cessively according  to  seniority  in  tail  male  with  remainder  [interthereif 
thofught  desirable,  to  the  use  of  the  same  first  and  other  sons  successively 
according  to  seniority  in  tail  with  remainder]  to  the  use  of  all  the 
daughters  of  John  M.  and  Jane  S.  in  equal  shares  as  tenants  in  commoa 
in  tail  with  cross  remainders  between  them  in  tail  with  remainder  to  the 
use  of  John  JL  in  fee  simple  [Itisert  trust »  of  term  of  500  years  for  raising 
portions  ;  also,  if  required^  poirer  to  charge joi  nturc  and  pi*tfi4rHS  on  a  future 
marriage  ;  also  pincers  of  sale,  exchange,  and  partition,  and  other  power* 
and  prorisions,  if  and  as  desired]. 
In  witness  ^e. 
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45  &  46  YICT.  Cap.  39.  45  &  4G  Vict. 

Cap.  39. 
AX  ACT  FOB  fUETHEB  IMPROVING  THE  PRACTICE  OF  C0NVEYA2TCING  ;  

AXD  FOR  OTHER  PURPOSES. 

[10//i  Aiffjiisty  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiiitual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows  : 

Prelimiuary,  FreUminartj. 

1.— (1.)  This  Act  may  be  cited  as  the  Conveyancing  Act,  1882;    Short  titles: 
and  the  Conveyancing  and  Law  of  Property  Act,  1881  (in  this  Act  co™™ence^  ^ 
referred  to  as  the  Conveyancing  Act  of  1881)  and  this  Act  may  be  interpretation, 
dted  together  as  the  Conveyancing  Acts,  1881,  1882  (a).  ^^  ^  ^g  Yj^^ 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  com-   c.  41. 
mence  and  take  effect  from  and  immediately  after  the  thirty-first 
day  of  December  one  thousand  eight  hundi'ed  and  eighty-two, 
which  time  is  in  this  Act  refen-ed  to  as  the  commencement  of 
this  Act. 
(3.)  This  Act  does  not  extend  to  Scotland. 
(4.)  In  this  Act  and  in  the  Schedule  thereto — 
(i.)  Property  includes  real  and  personal  property,  and  any  debt, 
and  any  thing  in  action^  and  any  other  right  or  interest 
in  the  nature  of  property',  whether  in  possession  or  not ; 
(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or  an  intending 
purchaser,  lessee,  or  mortgagee,  or  other  pei'son,  who,  for 
valuable  considemtion,  takes  or  deals  for  property,  and 
purchase  has    a    meaning    corresponding    with    that  of 
purchaser; 
(iii.)  The  Act  of  the  session  of  the  thiixl  and  fourth  years  of  King  3  &  4  Will.  4, 
William    the    Fourth  (chapter    seventy-four)   **for    the  c.  74. 
abolition  of  Fines  and  Becoveries,  and  for  the  substitution 

(//)  See  p.  700,  Jtujfrtt.  note  (/•). 
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45  &  46  Vict. 
Cap.  39. 


4  &  6  Will.  4, 
c.  92. 


Searchejt. 

Official  neffa- 
tive  and  other 
certificates  of 
searches  for 
judgments, 
crown  debts, 
&c. 


39  &  40  Vict, 
c.  69. 

44  &  45  Vict, 
c.  6S. 


of  more  simple  modes  of  Assurance  "  is  referred  to  as  the 
Fines  and  Becoveries  Act ;  and  the  Act  of  t^e  session  of 
the  fourth  and  fifth  years  of  King  William,  the  Fomth 
(chapter  ninety-two)  **for  the  abolition  of  Fines  and 
Becoveries,  and  for  the  substitution  of  more  simple  modes 
of  Assurance  in  Ireland,"  is  referred  to  as  the  Fines  and 
Recoveries  (Ii-eland)  Act. 

Stxtrches, 

2. — (I.)  Where  any  person  i-equires,  for  pui'2>08es  of  this  section, 
search  to  be  made  in  the  Central  Office  of  the  Supreme  Court  of 
Judicatui^  for  entries  of  judgments,  deeds,  or  other  matters  or  docn- 
ments,  whereof  entries  are  requii'od  or  allowed  to  be  made  in  that 
office  by  any  Act  desciibed  in  Part  I.  of  the  First  Schedule  to  the 
Conveyancing  Act  of  1881,  or  by  any  other  Act,  he  may  deliver  in 
the  office  a  I'equisition  in  that  behalf,  inferring  to  this  section. 

(2.)  Theixjupon  the  proper  officer  shall  diligently  make  the  search 
required,  and  shall  make  and  file  in  the  officx)  a  certificate  setting 
forth  the  result  thereof ;  and  office  copies  of  that  certificate  shall  be 
issued  on  requisition,  and  an  office  copy  shall  be  evidence  of  tin 
certificate. 

(3.)  In  favour  of  a  purchaser,  as  against  ])ei*sons  interested  imder 
or  in  respect  of  judgments,  deeds  or  other  mattera  or  documents, 
whereof  entries  are  i*equii*ed  or  allowed  u.s  aforesaid,  the  certificate, 
according  to  the  tenor  thei*eof,  shall  be  conclusive,  affirmatively  or 
negatively  as  the  case  may  be. 

(4.)  Every  requisition  imder  this  section  shall  be  in  writing, 
signed  by  the  pci'son  making  the  same,  specifying  the  name  againft 
which  he  desires  search  to  be  made,  or  in  relation  to  which  he 
requires  an  office  copy  coi-tificate  of  result  of  search,  and  other  suffi- 
cient pai'ticulars ;  and  the  person  making  any  such  i^uisition  shall 
not  be  entitled  to  a  search,  or  an  office  copy  certificate,  until  he  his 
satisfied  the  pi-oper  officer  that  the  siune  is  requii-ed  for  the  purpose* 
of  this  section. 

(6.)  Genei*al  Rules  shall  be  made  for  purposes  of  this  section^ 
prescribing  foi-ms  and  contents  of  i-equisitions  and  certificates,  and 
regulating  the  practice  of  the  office,  and  prescribing  with  the  con- 
currence of  the  Coiinnissioiiers  of  Her  Mnjistifs  Treasury,  the  fees 
to  be  taken  therein  ;  which  Rules  shall  be  deemed  Rules  of  Court 
within  section  seventeen  of  the  Appellate  Jiuisdiction  Act,  1876,  as 
altered  by  section  nineteen  of  the  Supreme  Couit  of  Judicature  Act, 
1881,  and  may  be  made,  at  any  time  after  the  passhty  o/*  (Aw  Jrf, 
to  take  effect  on  or  after  the  atmmencement  of  thU  Act  {a). 

(rt)  See  the  llules  imder  this  section  issued  in  Dec.,  1882  (W.  X.. 
Jim.  (Jth,  1H83).  The  words  in  italics  have  been  rciMjaled  by  the  Statute 
Law  Revision  Act,  1898. 
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(6.)  If  any  officer,  clork,  or  i)ei-son  oiuploj'ed  in  the  office  oom-   45  &  46  Vict. 
mits,  or  is  party  or  privy  to,  any  act  of  fraud  or  collusion,  or  is       ^^^*  ^^* 
wilfally  negligent,  in  the  making  of  or  otherwise  in  relation  to  any 
certificate  or  office  copy  under  this  section,  he  shall  bo  guilty  of  a 
misdemeanour. 

(7.)  Nothing  in  this  section  or  in  any  i^ule  made  thereunder  shall 
take  away,  abridge,  or  prejudicially  affect  any  right  which  any 
person  may  have  independently  of  this  section  to  make  any  search 
in  the  office ;  and  every  such  search  may  be  made  as  if  this  section 
or  any  such  Rule  had  not  been  enacted  or  made. 

(8.)  Where  a  solicitor  obtains  an  office  copy  certificate  of  result 
of  search  under  this  section,  he  shall  not  be  answerable  in  i*esi)ect  of 
any  lose  that  may  arise  from  error  in  the  certificate. 

(9.)  Where  the  solicitor  is  acting  for  trustees,  executors,  agents, 
or  other  persons  in  a  fiduciary  position,  those  persons  also  shall  not 
be  so  answerable. 

(10.)  Where  such  persons  obtain  such  an  office  copy  without  a 
solicitor,  they  shall  also  be  protected  in  like  manner. 

(11.)  Nothing  in  this  section  applies  to  deeds  inroUed  under  the   3  &  4  Will.  4, 
Fines  and  Recoveries  Act,  or  under  any  other  Act,  or  under  any   ^*  74. 
statutory  Rule. 

(12.)  This  section  does  not  extend  to  Ireland. 

Notice,  Notice, 

3. — (1.)  A  purchaser  shall  not  be  prejudicially  affected  by  notice   Restriction  on 
of  any  instrument,  fact,  or  thing  unless —  constructive 

(i.)  It  is  within  his  own  knowledge,  or  would  have  come  to  his 
knowledge  if  such  inqxdrics  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by  him ;  or 
(ii.)  In  the  same  transaction  with  i-espect  to  which  a  question  of 
notice  to  the  purchaser  arises,  it  has  come  to  the  knowledge 
of  his  coimsel;  as  such,  or  of  his  solicitor,  or  other  agent, 
as  such,  or  would  have  come  to  the  knowledge  of  his 
solicitor,  or  other  agent,  as  such,  if  such  inquiries  and 
inspection  had  been  made  as  ought  reasonably  to  have 
been  made  by  the  solicitor  or  other  agent  {a). 
(2.)  This  section  shall  not  exempt  a  purchaser  from  any  liability 
under,  or  any  obligation  to  perform  or  observe  any  covenant,  con- 
dition, provision,  or  restriction  contained  in  any  instniment  under 
whidi  his  title  is  derived,  mediately  or  immediately ;    and  such 

(a)  See  Be  Onuriiut,  31  Ch.  D.  671 ;  Baileij  v.  Barfteft,  [1894]  1  Cb.  25. 
Koff  a  discussion  of  the  doctrine  of  constnictive  notice,  sec  the  KnglM 
and  SeoUUh  Mercantile  Inreftnumt  Co.  v.  Brtintmi,  [1892]  2  Q.  B.  7(K). 
The  doctrine  appears  to  be  confined  to  dealings  with  land  :  Manchetter 
Tmtt  v.  FMrnesi,  [1895]  2  Q..B.  539. 
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45  &  46  Vict,  liability  or  obligation  may  be  enforced  in  the  same  mauiior  and  to 
Cap.  39,        ^^  same  extent  as  if  this  section  had  not  been  enacted. 

(3.)  A  purchase!*  shall  not  by  reason  of  anything  in  this  section 
be  affected  by  notice  in  any  case  where  he  would  not  have  been  so 
afPected  if  this  section  had  not  been  enacted. 

(4.)  This  section  applies  to  purchases  made  either  before  or  after 
the  commencement  of  this  Act ;  tai^e  that,  where  an  action  u})tndhg 
at  the  commencement  of  this  Act,  the  rights  of  the  parties  shall  not  If 
affected  by  this  section  (a). 


Leases. 

Contract  for 
lease  not  part 
of  title  to 
lease. 


Leases. 

4. — (1.)  Where  a  lease  is  made  imder  a  power  contained  in  a 
settlement,  will,  Act  of  Parliament,  or  other  Instrument,  any  pre- 
liminary contract  for  or  relating  to  the  lease  shall  not,  for  the 
purpose  of  the  deduction  of  title  to  an  intended  assign,  form  part  of 
the  title,  or  evidence  of  the  title  to  the  lease. 

(2.)  This  section  applies  to  leases  made  either  before  or  after  the 
commencement  of  this  Act. 


Separate 
TruHteea. 


Separate  Trustees, 

.       .  [6. — (1.)  On  an  appoiiUment  of  new  trustees y  a   separate  set  of 

ot  Mparate  sets   ^''"*^^<**  ''wy  he  appointed  for  any  jtart  of  the  trust  jnroperty  hdd  ou 

trusts  distinct  from  those  relating  to  any  other  part  or  parts  of  the  trust 
property  ;  or,  if  only  one  trustee  was  originally  appointed,  then  o«« 
separate  trustee  may  he  so  appointed  for  the  first^mentioned  part, 

(2.)  This  section  applies  to  trusts  created  either  before  or  after  fh* 
commencement  of  this  Act  (6).] 


of  trustees. 


Powers. 

Disclaimer  of 
power  by 

trustees  (c). 


Powers. 

6. — (1.)  A  person  to  whom  any  power,  whether  coupled  with 
an  interest  or  not  is  given,  may,  by  deed,  disclaim  the  power;  and, 
after  disclaimer  shall  not  be  capable  of  exercising  or  joining  in  the 
exercise  of  the  power. 

(2.)  On  such  disclaimer,  the  power  may  be  exercised  by  the 
other  or  others,  or  the  survivors  or  survivor  of  the  others,  of  the 
pei'sons  to  whom  the  power  is  given,  unless  the  contrary  is  expres**Hi 
in  the  instrument  creating  the  power. 


(a)  The  wonis  in  italics  have  l^een  rejiealed  by  the  Statute  Law 
Revision  Act,  1898. 

(V)  This  section  and  the  amending  section  (sect.  6)  of  the  Conv.  Act 
1892  (Apt).  VI.,  infra),  have  l^een  repealed,  and  their  provisions  are 
re-enacted  with  slight  verbal  alterations  in  the  Trustee  Act.,  1893,  s.  h\ 
sub-s.  2  (b)  (App.  XV.,  infra). 

(/')  See  sect.  52  of  the  Conv.  Act,  1881  ;  and  snpra^  pp.  64 — 66» 
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(3.)  This  section  applies  to  powers  created  by  instnunents  coining  45  &  46  Vict, 
into  operation  either  before  or  after  the  commencement  of  this  Act.        ^ap.  39. 

Married  Wometi.  MarrUd 

Women. 

7. — (1.)  In  section  seventy-nine  of  the  Fines  and  Becoveries  Acknowledg- 
Act,  and  section  seventy  of  the  Fines  and  Becoveries  (Ireland)  Act,   meat  of  dews 
there  shall,  by  virtue  of  this  Act,  be  substituted  for  the  words  "  two  ^^  mamed 
of  the  perpetual  commissioners,  or  two  special  commissioners,"  the  ^  '' 

words  *'  one  of  the  perpetual  commissioners,  or  one  special  commis- 
Hioner ;  "  and  in  section  eighty-three  of  the  Fines  and  Becoveries 
Act,  and  section  seventy-four  of  the  Fines  and  Becoveries  (Ireland) 
Act,  there  shall,  by  viitue  of  this  Act,  be  substituted  for  the  word 
•*  persons  "  the  word  **  person,"  and  for  the  word  **  commissioners  " 
the  words  '*a  commissioner;"  and  all  other  provisions  of  those 
Acts,  and  all  other  enactments  having  reference  in  any  manner  to 
the  sections  aforesaid,  shall  be  read  and  have  effect  accordingly. 

(2.)  Where  the  memorandum  of  acknowledgment  by  a  married 
woman  of  a  deed  purports  to  be  signed  by  a  person  authorised  to 
take  the  acknowledgment,  the  deed  shall,  as  regards  the  execution 
thereof  by  the  married  woman,  take  effect  at  the  time  of  acknow- 
ledgment, and  shall  be  conclusively  taken  to  have  been  duly 
acknowledged. 

(3.)  A  deed  acknowledged  before  or  after  the  commencement  of 
this  Act  by  a  married  woman,  before  a  Judge  of  the  High  Court  of 
Joitice  in  £ngland  or  Ireland,  or  before  a  judge  of  a  county  court 
in  England,  or  before  a  chairman  in  Ireland,  or  before  a  perpetual 
commissioner  or  special  commissioner,  shall  not  be  impeached  or 
impeachable  by  reason  only  that  such  judge,  chairman,  or  commis- 
xioner  was  interested  or  concerned  either  as  a  party,  or  as  solicitor, 
or  clerk  to  the  solicitor  for  one  of  the  parties,  or  otherwise,  in  the 
transaction  giving  occasion  for  the  acknowledgment ;   and  General 
Bules  shall  be  made  for  preventing  any  person  interested  or  con- 
cerned as  aforesaid  from  taking  an  acknowledgment ;  but  no  such 
Bnle  shall  make  invalid  any  acknowledgment;    and  those  Bules 
shall,  as  regards  England,  be  deemed  Bules  of  Court  within  section 
seventeen  of  the  Appellate  Jurisdiction  Act,  1876,  as  altered  by  39  &  40  Vict 
section  nineteen  of  the  Supreme  Court  of  Judicature  Act,  1881,   J".^j?\k  y*  f 
and  shall,  as  regards  Ireland,  be  deemed  Bules  of  Court  within  the  ^^  gg 
Supreme  Court  of  Judicature  Act  (Ireland),  1877,  and  may  he  40  &  41  Vict. 
^Midt  accordingly y  for  England  and  Ireland  respectively ^   at    any  c.  57. 
time  after  the  passing  of  this  Act,  to  take  effect  on  or  after  the 
rammencement  of  this  Act{b), 

(a)  See  supra,  p.  64. 

(*)  See  the  Rales  under  the  Act  for  the  Abolition  of  Fines  and 
Becoveries,  and  this  section,  issued  in  Dec.,  1882  (W.  N.,  Jan.  6th,  1883). 
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46  &  46  Vict. 
Cap.  39. 


Powers  of 
AUotfWj. 
Effect  of  power 
of  attoraey,  for 
value,  malle 
abeolutelv 
irrevocable. 


(4.)  The  enactments  desrribetl  in  the  SrhedtJe  to  this  Act  art  hereby 
rppealed  (a). 

(o.)  The  foregoing  provisions  of  this  section,  inclnding  tlie  repeal 
therein,  apply  only  to  the  execution  of  deeds  by  married  women 
after  the  commencement  of  this  Act. 

(6.)  Notwithstanding  the  rejteal  or  any  other  thing  in  this  BectwUt 
the  certificate^  if  not  Mged  Iteftrre  the  commencement  of  this  Ad,  of  the 
taking  of  an  acknowledgment  hy  a  -married  ivoman  of  a  deed  ereatied 
l>efore  the  commencement  of  this  Act,  with  any  affidavit  relating 
thereto,  shall  be  lodged,  examined,  and  filed  in  the  like  manner  and 
n^ith  the  like  effects  and  conset/uences  as  if  this  section  had  not  been 
enacted  (ft). 

(7.)  Thera  shall  continue  to  be  kept  in  the  proper  office  of  the 
Supreme  Court  of  Judicature  an  index  to  all  certificates  of  acknow- 
ledgments of  deeds  by  married  women  lodged  therein,  before  or 
after  the  commencement  of  this  Act,  containing  the  names  of  the 
married  women  and  their  husbands,  alphabetically  arranged,  and 
the  dates  of  the  certificates  and  of  the  deeds  to  which  they  respec- 
tively i*elate,  and  other  particulars  found  convenient;  and  every 
such  certificate  lodged  after  the  commencement  of  this  Act  shall 
be  entered  in  the  index  as  soon  as  may  be  after  the  certificate  b 
filed. 

(8.)  An  office  copy  of  any  such  certificate  filed  before  or  after 
the  commencement  of  this  Act  shall  be  delivered  to  any  person 
appljdng  for  the  same ;  and  every  such  office  copy  shall  be  received 
as  evidence  of  the  acknowledgment  of  the  deed  to  which  the 
certificate  refers. 

Poirers  of  A  ttorney  (r). 

8. — (1.)  If  a  power  of  attorney,  given  for  valuable  consideration, 
is  in  the  instrument  creating  the  power  expressed  to  be  irrevocable, 
then,  in  favour  of  a  purchaser, — 

(i.)  The  power  shall  not  be  revoked  at  any  time,  either  by  any- 
thing done  by  the  donor  of  the  power  without  the  concurrence  of 
the  donee  of  the  power,  or  by  the  death,  marriage,  lunacy,  unsound- 
ness of  mind,  or  bankniptcy  of  the  donor  of  the  power ;  and 

(ii.)  Any  act  done  at  any  time  by  the  donee  of  the  power,  in 

Tlie  wonls  iii  italics  have  been  rei)ealeil  by  the  Statute  Law  Revision 
Act,  1898. 

(tf)  The  effect  of  this  repeal  is  to  do  away  with  certificatea  of  acknow- 
ledgment, the  filing  of  which  was  previously  essential  to  the  efficacy  of  the 
acknowledgment.  Jolly  v.  I/ancork,  7  Exch.  820.  The  sub-section  hMS 
been  repealed  by  the  Statute  Law  Revision  Act,  1898. 

(ft)  This  sub-section  has  l)een  repealed  by  the  Statute  Iaw  Revij'ion 
Act.  1898. 

(r)  See  Part  XI.  of  the  Conv.  Act,  1881  CApp.  IV.,  w/w)'  ^ 
pp.  GO,  01,  svpra. 
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pursuance  of  the  power,  sliall  be  as  valid  as  if  anything  done  by  the  45  &  46  Vict. 
donor  of  the  power  without  the  concurrence  of  the  donee  of  the       t>AP.  39. 
power,  or  the  death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power  had  not  been  done  or 
happened ;  and 

(iii.)  Neither  the  donee  of  the  power  nor  the  purchaser  shall  at 
anytime  be  prejudicially  affected  by  notice  of  an}i;hing  done  by  the 
donor  of  the  power  without  the  concun'ence  of  the  donee  of  the 
power,  or  of  the  death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power. 

(2.)  This  section  applies  only  to  powers  of  attorney  created  by 
instruments  executed  after  the  commencement  of  this  Act. 

9, — (I.)  If  a  power  of  attorney,  whether  given  for  valuable  Effect  of  power 
consideration  or  not,  is  in  the  instrument   creating  the  power  of  attorney*  lor 
expressed  to  be  irrevocable  for  a  fixed  time  therein  specified,  not  j^^^q  jpi^.  * 
exceeding  one  year  from  the  date  of  the  instrument,  then,  in  favour  vocable  for 
of  a  purchaser, —  fixed  time. 

(L)  The  power  shall  not  be  revoked,  for  and  during  that  fixed 
time,  either  by  anything  done  by  the  donor  of  the  power  without 
the  concurrence  of  the  donee  of  the  power,  or  by  the  death, 
marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the 
donor  of  the  power ;  and 

(iL)  Any  act  done  within  that  fixed  time,  by  the  donee  of  the 
power,  in  pursuance  of  the  power,  shall  be  as  valid  as  if  anything 
done  by  the  donor  of  the  power  without  the  concurrence  of  the 
donee  of  the  power  or  the  death,  marriage,  lunacy,  unsoundness 
of  mind,  or  bankruptcy  of  the  donor  of  the  power,  had  not  been 
done  or  happened ;  and 

(iii.)  Neither  the  donee  of  the  power,  nor  the  purchaser,  shall  at 
any  time  be  prejudicially  affected  by  notice  either  during  or  after 
that  fixed  time  of  anything  done  by  the  donor  of  the  power  during 
that  fixed  time,  without  the  concurrence  of  the  donee  of  the  power, 
or  of  the  death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power  within  that  fixed  time. 

(2.)  This  section  applies  only  to  powers  of  attorney  created  by 
instruments  executed  after  the  commencement  of  this  Act. 


Executory  Limitations,  Executory 

10. — (1.)  Where  there  is  a  person  entitled  to  land  for  an  estate  p   i_:  ^j 
in  fee,  or  for  a  term  of  years  absolute  or  determinable  on  life,  or  for  executory 
term  of  life,  with  an  executory  limitation  over  on  default  or  failure  limitations. 
of  all  or  any  of  his  issue,  whether  within  or  at  any  specified  period 
or  time  or  not,  that  executory  limitation  shall  be  or  become  void 
and  incapable  of  taking  effect,  if  and  as  soon  as  there  is  living 
any  issue  who  has  attained  the  age  of  twenty-one  years,  of  the 

D.C.P.  48 
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46  ft  46  Vict,   olass  on  default  or  failure  whereof  the  limitation  oyer  was  to 
Cap^9.        ^^  3ff^^t. 

(2.)  This  section  applies  only  where  the  executory  limitation 
is  contained  in  an  instrument  coming  into  operation  after  the 
commencement  of  this  Act. 


Long  Terms. 


Long  Terms, 


Amendment  11.  Section   sixty-five  of  the  Conveyancing  Act  of  1881  shall 

of  enactment      apply  to  and  include,  and  shall  be  deemed  to  have  always  applied 

f^^*'**?^*^^  to  and  included,   every  such  term  as  in  that  section  mentioned, 

whether  having  as  the  immediate  reversion  thereon  the  freehold  or 

not ;  but  not — 

(i.)  Any  term  liable  to  be  determined  by  re-entry  for  condition 

broken;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior  term, 
itself  incapable  of  being  enlarged  into  a  fee  simple. 


Mortgage». 

Reconveyance 
on  mort- 
gage (*)• 


Mortgages. 

12.  The  right  of  the  mortgagor,  under  section  fifteen  of  tlie 
Conveyancing  Act  of  1881,  to  require  a  mortgagee,  instead  of 
re-conveying,  to  assign  the  mortgage  debt  and  convey  the  mortgaged 
property  to  a  third  person,  shall  belong  to  and  be  capable  of  bein^ 
enforced  by  each  incumbrancer,  or  by  the  mortgagor,  notwith- 
standing any  intermediate  incumbrance;  but  a  requisition  of  an 
incumbrancer  shall  prevail  over  a  requisition  of  the  mortgagor,  and, 
as  between  incumbrancers,  a  requisition  of  a  prior 
shall  prevail  over  a  requisition  of  a  subsequent  incumbrancer. 


Stmng. 

Besiriction  on 
repeals  in 
this  A«t. 


Saving. 

13.  The  repeal  by  this  Act  of  any  enactment  shaU  not  aj/^ett  ony 
right  accrued  or  obligation  incurred  therewtder  be/ore  the  oontmenof- 
ment  of  this  Act ;  nor  shall  the  tame  ajfedt  th^  validity  or  invtdidiiy^ 
or  any  operationy  effect,  or  consequence,  of  any  instrument  executed 
or  made,  or  of  anything  done  or  suffered,  before  the  wmmencemeiU  of 
this  Act ;  nor  shall  the  same  affect  any  action,  proceeding,  or  thing 
then  pending  or  uncompleted;  and  every  such  action,  proceedis^g,  and 
thing  may  be  carried  on  and  completed  cts  if  there  had  been  no  eucJk 
repeal  in  this  Act  (c). 


(a)  Bee  mtpra,  pp.  72 — 74. 

(6)  See  supra,  pp.  37,  38. 

(c)  As  to  the  meaning  of  the  wordsl* right  accrued,"  ». 
Minister  for  Lands,  [1895]  A.  C.  425.  The  section  has  been 
the  Statute  Law  Revision  Act,  1898. 


Ahheit  v. 
repealed  by 
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SCHEDULE  (a). 

BEFEAI.S. 


46  &  46  Vict. 
Cap.  39. 


Section  7  (4). 


Zk4  Will.  4,  c.  74  . 
in  part. 


4  It  5  Wm.  4,  c.  92 . 

in  part 


17  k  18  Vict.  c.  75 


41  k  42  Vict.  c.  23 


Section  eighty- four,  from  and  including 
the  words  *'  and  the  aaine  judge,"  to 
the  end  of  that  section. 

Sections  eighty-five  to  eighty-eight, 
inclusive. 


in  part ;  namely, — 


The   Fines    and    Re-1 
coveries      (Ireland) 
Act 

Section  seventy-five,  from  and  includ- 
ing the  words  '*and  the  same  judge," 
to  the  end  of  that  section. 
Sections  seventy-six  to  seventy-nine, 
inclusive. 

An  Act  to  remove  doubts  concerning  the 
due  acknowledgments  of  deeds  by  married 
women  in  certain  cases. 

The  acknowledgment  of  deeds  by  Married 
Women  (Ireland),  Act,  187&. 


(a)  The  Schedule  has  been  repealed  by  the  Statute  Law  Revision  Act, 
1898. 
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Short  title  and 

extent. 

44  &  45  Vict. 

c.  41. 

46  &  46  Vict. 

c.  39. 


56  &  56  Vict.  55  &  56  VICT.  Cap.  13. 

Cap.  13. 

AN  ACT   TO    AMEND   THE   CONVEYANCINO   AND   LAW  OF    PROPERTY 

ACT,    1881. 

I20th  June,  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
authority  of  the  same  as  follows : 

Preliminary, 

1. — (1.)  This  Act  may  be  cited  as  the  Conveyancing  and  Law  of 
Property  Act,  1892,  and  the  Conveyancing  and  Law  of  Property 
Act,  1881,  and  the  Conveyancing  Act,  1882,  and  this  Act  shall  be 
read  together  and  may  be  cited  together  as  the  Conveyancing  Acts, 
1881,  1882,  and  1892(a). 

(2.)  This  Act  does  not  extend  to  Scotland. 

LeaseSy   Under-leases,  Forfeiture, 

Costs  of  2. — (1*)  A  lessor  shall  be  entitled  to  recover  as  a  debt  due  to 

waiver,  and        him  from  a  lessee,  and  in  addition  to  damages  (if  any)  all  reasonable 
forfeiture  costs  and  expenses  properly  incurred  by  the  lessor  in  the  employ- 

banlmiptcy  or    ii^^nt  of  a  solicitor  and  surveyor  or  valuer,  or  otherwise,  in  reference 
execution  (b),      to  any  breach  giving  rise  to  a  right  of  re-entry  or  forfeiture  which, 

at  the  request  of  the  lessee,  is  waived  by  the  lessor  by  writing 
under  his  hand,  or  from  which  the  lessee  is  relieved,  under  the 
provisions  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  or 
of  this  Act. 

(2.)  Sub-section  six  of  section  fourteen  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  is  to  apply  to  a  condition  for  forfeiture 
on  bankruptcy  of  the  lessee,  or  on  taking  in  execution  of  the  leasee's 
interest  only  after  the  expiration  of  one  year  from  the  date  of  the 
bankruptcy,  or  taking  in  execution,  and  provided  the  lessee's  interest 

(a)  See  p.  700,  »iip?'a,  note  (r). 

(b)  See  sujjra^  pp.  34 — 37  ;  and  Conv.  Act,  1881  (App.  IV.,  m/fra).  s  H. 
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be  not  sold  within  such  one  year,  but  in  case  the  lessee's  interest  66  &  66  Vict. 
be  sold  within  such  one  year,  sub-section  six  shall  cease  to  be       Cap^3. 
applicable  thereto. 
(3.)  Sub-section  two  of  this  section  is  not  to  apply  to  any  lease  of — 
(a.)  Agricultural  or  pastoral  land : 
(6.)  Mines  or  minerals  : 
(c.)  A  house  used  or  intended  to  be  used  as  a  public-house  or 

beershop: 
((f.)  A  house  let  as  a  dwelling-house,  with    the   iLse  of  any 
fnmiture,  books,  works  of  art,  or  other  chattels,  not  being  in 
the  nature  of  fixtures : 
(e)  Any  property  with  respect  to  which  the  personal  qualifica- 
tions of  the  tenant  are  of  importance  for  the  preservation  of 
the  value  or  character  of  the  property,  or  on  the  ground 
of  neighbourhood  to  the  lessor,   or  to  any  person  holding 
under  him. 
8.  In  all  leases  containing  a  covenant,  condition,  or  agreement  No  fine  to  be 
against  assigning,  underletting,  or  parting  with  the  possession,  or  exacted  for 
disposing  of  the  land  or  property  leased  without  licence  or  consent,   j^ggj^Q  /^\ 
such  covenant,  condition,   or  agreement  shall,   unless  the  lease 
contains  an  expressed  provision  to  the  contrary,  be  deemed  to  be 
subject  to  a  proviso  to  the  effect  that  no  fine  or  sum  of  money 
in  the  nature  of  a  fine  shall  be  payable  for  or  in  respect  of  such 
licence  or  consent ;  but  this  proviso  shall  not  preclude  the  right  to 
require  the  payment  of  a  reasonable  sum  in  respect  of  any  legal  or 
other  expense  incurred  in  relation  to  such  licence  or  consent. 

4.  Where  a  lessor  is  proceeding  by  action  or  otherwise  to  enforce   Power  of  Court 
a  right  of  re-entry  or  forfeiture  under  any  covenant,  proviso,  or  *°  protect 
stipulation  in  a  lease,  the  Court  may,  on  application  by  any  person   ^^^  f^feiture  of 
daiming  as  under-lessee  any  estate  or  interest  in  the  property  com-  superior 
prised  in  the  lease  or  any  part  thereof  either  in  the  lessor's  action  leases  (a). 

(if  any)  or  in  any  action  brought  by  such  person  for  that  purpose, 
make  an  order  vesting  for  the  whole  term  of  the  lease  or  any  less 
term  the  property  comprised  in  the  lease  or  any  part  thereof  in  any 
person  entitled  as  under-lessee  to  any  estate  or  interest  in  such 
property  upon  such  conditions,  as  to  execution  of  any  deed  or  other 
document,  payment  of  rent,  costs,  expenses,  damages,  compensation, 
giving  security,  or  otherwise,  as  the  Court  in  the  circumstances  of 
each  case  shall  think  fit,  but  in  no  case  shall  any  such  under-lessee 
be  entitled  to  require  a  lease  to  be  gi*anted  to  him  for  any  longer 
term  than  he  had  under  his  original  sub-lease. 

5.  In  section  fourteen  of  the  Conveyancing  and  Law  of  Property  Extension  of 
Act,  1881,  as  amended  by  this  Act,  and  in  this  Act,  **  lease  "  shall  definitions  of 
also  include  an  agreement  for  a  lease  where  the  lessee  has  become   <»,^dfl.iease  »» 
entitled  to  have  his  lease  granted,  and  ^* under-lease"  shall  also   and  ** under-' 

(a)  Sec  last  note.  lessee." 
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66  &  66  YioT.   include  an  agreement  for  an  under-lease  where  the  imder-lesBee 
Cap^3.       Y^jg^  become  entitled  to  liaye  his  under-lease  granted,  and  in  tlus 
Act  **  under-lessee"  shall  include  any  person  deriTing  title  under 
or  from  an  under-lessee. 


TruBteeB  may 
be  appointea 
for  separate 
parts  of  pro- 
perty thoTigh 
no  new  trustee 
be  appointed 
of  otner  parts. 


Trustees. 

[6.  A  separate  set  o/triistees  or  a  separate  trustee,  may  he  appoinbd 
under  the  fifth  section  of  the  Conveyancing  Acty  1882,  of  a  pari  only  of 
the  trust  property,  notivithstanding  that  no  netv  trustees  or  trustee  art 
to  he  appointed  of  other  parts  of  the  trust  property,  and  any  exisHng 
trustee  may  he  appointed  or  remain  one  of  such  separate  set  of  truska; 
and  every  appointment  already  made  of  a  separate  set  of  trustees  shall 
he  valid  notwitlistanding  that  there  was  no  retiring  trustee  of  ctiur 
parts  of  the  trust  property,  and  that  no  new  trustees  were  appointed 
of  such  other  parts  thereof  (a).] 


(a)  Repealed  by  the  Trustee  Act,  1893.  See  sect.  10,  sub-sect.  2  (6), 
of  that  Act  (App.  XV .,  infra)  for  the  existing  law  relating  to  the  appoint- 
ment of  separate  trustees. 
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45  &  46  VICT.  Cap.  38  (a).  45  &  45  Vict. 

Cap.  38. 

AH  ACT  FOR  FACILITATINO  SALES,  LEASES,  AKD  OTHEK  DISPOSITIOKS  

OF  SETTLED  LAND  AND  FOR  PROMOTINO  THE  EZEOUTTOlf  OF 
DCFBOYSMBNTS  THEREON. 

[lOtk  August,  1882.] 

Bb  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows: 

I. — Preliminary.  Phelimdcaby. 


L— (1.)  This  Act  may  be  cited  as  the  Settled  Land  Act,  1882.         Short  title ; 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  com-  commence- 
menoe  and  take  effect  from  and  immediately  after  the  thirty-first  * 

day  of  December,  one  thousand  eight  hundred  and  eighty-two, 
which  time  is  in  this  Act  referred  to  as  the  commencement  of  this 
Act. 

(3.)  This  Act  does  not  extend  to  Scotland. 

IL— Definitions.  DBPiNrrioNs. 


2.— (1.)  Any  deed,  will,  agreement  for  a  settlement,  or  other  Definition  of 

agreement,  ooyenant  to  surrender,  copy  of  court  roll,  Act  of  Parlia-  settlement, 

ment(6),  or  other  instrument,  or  any  number  of  instruments  (c),  ^^  ^^ 
whether  made  or  passed  before  or  after,  or  partly  before  and  partly 

(a)  A  summary  of  the  provisions  of  this  Act  and  the  amending  Act8 
isgi?en  tupra,  p.  146,  note  (z*)- 

(*)  See  Be  Chaytor't  S.  JU.,  25  Ch.  D.  651.  The  words  are  not  con- 
fined to  priyate  Acts,  Vint  v.  RaUrighj  [1896]  1  Ch.  37,  where  a  settlement 
was  held  to  be  constitated  by  the  joint  operation  of  the  Thellusson  Act 
and  a  will. 

(c)  See  Wheelwright  v.  Walker,  28  Ch.  D.  752,  759  :  In  re  MarqnU  of 
Ailethiry  and  Lt>rd  Iveagh^  [1898]  2  Ch.  845.  In  the  last-mentioned 
case  the  Marqnis  was  tenant  for  life  under  a  settlement  made  in  the 
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46  &  46  Vict,  after,  the  commencement  of  this  Act,  under  or  by  virtue  of  which 
Cap.  38.  instrument  or  instruments  any  land,  or  any  estate  or  interest  in 
land,  stands  for  the  time  being  limited  to  or  in  trust  for  any  perams 
by  way  of  succession  (a),  creates  or  is  for  purposes  of  this  Act  a 
settlement,  and  is  in  this  Act  referred  to  as  a  settlement,  or  as  the 
settlement,  as  the  case  requires  (b). 

(2.)  An  estate  or  interest  in  remainder  or  reversion  not  disposed 
of  by  a  settlement,  and  reveiiing  to  the  settlor  or  descending  to  the 
testator's  heir,  is  for  purposes  of  this  Act  an  estate  or  interest 
coming  to  the  settlor  or  heir  under  or  by  virtue  of  the  settlement, 
and  comprised  in  the  subject  of  the  settlement. 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is  tiie 
subject  of  a  settlement,  is  for  purposes  of  this  Act  settled  land, 

year  1885,  subject  to  three  jointures,  of  which  one  was  created  by  the 
lost  preceding  settlement,  and  might  perhaps  have  been  overreached, 
according  to  the  understanding  of  convej^ancers,  by  the  exercise  of  a 
I>ower  of  sale  contained  in  the  settlement  of  1886,  and  the  othera  were 
created  by  earlier  and  wholly  disconnected  settlements,  and  could  not 
have  been  so  overreached.  But  the  several  settlements  referred  to  were 
held  to  constitute  one  settlement,  and  trustees  for  purposes  of  the  Act 
were  appointed  of  all  of  them,  and  a  sale  by  the  Marquis  as  tenant 
for  life  under  the  settlement  so  constituted  ^^as  held  good,  and  it  was 
decided  that  he  could  convey  to  the  purchaser  discharged  from  all  the 
jointures.  The  decision  was  a  surprise  to  the  profession,  and  has 
been  much  canvassed,  but  is  believed  to  be  now  generally  accepted.  See 
also  sect.  4  of  the  S.  L.  A.,  1890  (App.  XI.,  m/ra),  and  cases  there 
cited  ;  and  lie  Mutidy  and  Roper's  Omtract,  [1899]  1  Gh.  275.  Where  by 
a  will  real  estate  was  devised  to  the  trustees  of  a  prior  settlement  to 
the  uses  declared  by  the  settlement  concerning  the  land  compriaed 
therein,  and  personal  estate  was  bequeathed  upon  trust  for  InvestmeDt 
in  the  purcha«ie  of  land  to  be  settled  to  the  same  uses  as  the  deviaeil 
land,  it  was  held  that  the  settlement  and  will  constituted  one  settlement 
under  this  sub-section  :  In  re  Minidys  S,  K,  [1891 1  1  Ch.  399.  And  the 
principle  of  tliis  decision  has  been  applied  where  the  limitations  of  the 
one  instrument  were  not  declared  by  reference  to  those  of  the  other,  bnt 
each  set  of  limitations  was  stated  independently  and  there  were  some 
differences  between  them  :  In  rr  Byng's  S.  /;.,  [1892]  2  Ch.  219  ;  and  see 
Lord  Mon4ons  S.  E,,  [1898]  1  Ch.  427.  But,  when  a  complete  settlement 
had  been  made,  and  a  derivative  or  sub-settlement  had  been  afterwaid;* 
made,  it  was  held  that  the  former,  or  original  settlement,  alone,  was  the 
settlement  for  purposes  of  this  Act :  Re  Knotole*'  S.  JE.,  27  Ch.  D.  707. 
In  this  case  the  tenant  for  life  under  the  original  settlement  was  living, 
and  had  not  been  party  to  the  sub-settlement,  and  the  decision  may 
perhaps  be  supported  on  that  ground.  Compare,  however,  the  observa- 
tions of  Pearson,  J.  (who  decided  Re  Knowles'  S.  £),  in  Rf  Earle  and 
Webstf-r's  (hntraot,  24  Ch.  D.  144,  148. 

{a)  A,'G,  V.  Fairley,  [1897]  1  Q.  B.  698  ;  Dart,  V.  &  P.  1280,  6th  ed. : 
and  see  also  Re  Pocock  ana  PrankerSs  Contract y  [1896]  1  Ch.  302: 
Ex  parte  Vicar  of  Castle  Rytkum,  id.  348. 

(&)  Precedents  CXXXIV.  and  CXXXV.  are  siHJcimens  of  deeds,  and 
Precedents  CXLVIII.  and  CXLIX.  are  specimens  of  wills,  creating  a 
settlement  as  here  define<l ;  and  some  practical  observations  on  the  fonn 
which  such  instruments  should  now  take  will  be  found  in  the  notes  to 
those  Precedents. 
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and  is,  in  relation  to  the  Bettlement,  referred  to  in  this  Act  as  the   45  &  46  Vict. 
flettled  land.  Cap^8. 

(4.)  The  determination  of  the  question  whether  land  is  settled 
land,  for  purposes  of  this  Act,  or  not,  is  governed  by  the  state  of 
facts,  and  the  limitations  of  the  settlement,  at  the  time  of  the 
settlement  taking  effect. 

(5.)  The  person  who  is  for  the  time  being  under  a  settlement, 
beneficially  entitled  to  possession  (a)  of  settled  land,  for  his  life,  is 
for  purposes  of  this  Act  the  tenant  for  life  of  that  land,  and  the 
tenant  for  life  under  that  settlement. 

(6.)  If,  in  any  case  there  are  two  or  more  persons  so  entitled  (6) 
as  tenants  in  common,  or  as  joint  tenants,  or  for  other  concurrent 
estates  or  interests,  they  together  constitute  the  tenant  for  life  for 
purposes  of  this  Act. 

(7.)  A  person  being  tenant  for  life  within  the  foregoing  defi- 
nitions shall  be  deemed  to  be  such  notwithstanding  that,  under  the 
settlement  or  otherwise,  the  settled  land,  or  his  estate  or  interest 
therein,  is  incumbered  or  charged  in  any  manner  or  to  any 
extent  (c). 

(8.)  The  persons,  if  any,  who  are  for  the  time  being,  under  a 
settlement,  trustees  with  power  of  sale  {d)  of  settled  land,  or  with 

(a)  I.e.,  as  distinguished  from  reversion,  Re  AtkimoHj  31  Ch.  D.  577  ; 
and  see  also  Re  Clitheror,  31  Ch.  1).  135  ;  R^^  Stmngway«,  34  Ch.  D.  123  ; 
Williams  v.  Jenkins,  [1893]  1  Ch.  700  ;  Re  Edward ti"  Settlement,  [1897] 

2  Ch.  412;  Re  De  Iloghtmi,  [1896]  1  Ch.  855,  in  which  Re  ClUheroe 
was  discossed.  "  Posse^^sion  "  includes  receipt  of  income,  see  sub-sect.  10. 
As  to  persons  who  have  the  powers  of  a  tenant  for  life,  see  sect.  58  ;  as  to 
infants,  sects.  59  and  60  ;  married  women,  sect.  61  ;  and  lunatics,  sect.  62. 

(ft)  /.e.,  having  life  estates  within  sub-sect.  5  ;  Re  Atkinson,  31  Ch.  D. 
.557  ;  Re  Colli tiges  S.  A'.,  36  Ch.  D.  516.  In  the  former  case  it  was  held  that 
nnder  a  discretionary  trust  to  ])ay  income  to  A.  or  B.,  they  do  not  together 
constitute  a  tenant  for  life  ;  in  the  latter,  that  the  tenant  for  life  of  an 
undivided  moiety,  where  the  other  had  ceased  to  be  settled  land,  could 
not  sell  without  the  concurrence  of  the  owner  of  that  other  moiety  ;  but 
it  has  since  been  |)ointed  out  that  the  attention  of  the  Court  was  not 
directed  to  sub-scct.  10  (1)  (^Cooper  v.  BeUey,  [1899]  W.  N.  20),  and  the 
case  is  therefore  of  doubtful  authority.     In  Smith  v.  Lfincaster,  [1894] 

3  Ch.  439,  where  twenty-five  persons  together  constituted  the  tenant  for 
life,  it  was  held  that  they  were  not  bound  to  employ  and  act  by  the 
same  solicitor  upon  a  sale  of  the  settled  land,  and  the  costs  of  such  of 
them  as  employed  sepai-ate  solicitoi-s  to  peruse  the  ccmveyance  on  their 
behalf  were  allowed  out  of  the  proceeds  of  sale. 

(r)  See  Re  Jones,  26  Ch.  D.  736,  where  the  incumbrances  were  so  heavy 
that  the  tenant  for  life  had  received  nothing,  and  was  not  likely  to  receive 
anything  for  many  years.  But  the  section  does  not  apply  where  there  is  a 
trust  for  accumulation  of  the  whole  income  for  a  period,  R^,  Strangways, 
34  Ch.  D.  423. 

(rf)  I.e.,  a  present  power,  Wheelwright  v.  Walker,  23  Ch.  D.  752  ;  but 
not  necessarily  an  express  power,  Re  Oarnftt-Orme  Sc  I  la  rg  reaves^  Ckm- 
tract,  25  Ch.  D.  595  ;  and  it  may  be  exerciseable  only  with  consent ; 
(hnttable  v.  Constable,  32  Ch.  D.  233.  As  to  who  are  to  be  trustees  of 
the  settlement  for  the  purposes  of  the  Settled  Land  Acts  when  there  are 
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46  &  46  Vict,  power  of  consent  to  or  approval  of  the  ezerciBe  of  such  a  power  of 

Oap.  38.        gg^jg^  Qj.  ji  under  a  settlement  there  are  no  such  trustees,  then  the 

persons,   if  any,  for  the  time  being,  who  are  by  the  settlement 

declared  to  be  trustees  thereof  for  purposes  of  this  Act,  are  for 

purposes  of  this  Act  trustees  of  the  settlement. 

(9.)  Capital  money  arising  under  this  Act,  and  receivable  for  the 
trusts  and  purposes  of  the  settlement,  is  in  this  Act  refeired  to  aa 
capital  money  arising  under  this  Act  (a). 
(10.)  In  this  Act— 
(i.)  Land  includes  corporeal  hereditaments  (6),   also   an  un- 
divided share (c)  in  land;    income  includes  rants  and 
profits ;  and  possession  includes  the  receipt  of  income : 
(ii.)  Bent  includes  yearly  or  other  rent,  and  toll,  duty,  royalty, 
or  other  reservation,  by  the  acre,  or  the  ton,  or  otherwise; 
and,  in  relation  to  rent,  payment  includes  delivery ;  and 
fine  includes  premium  or  fore-gift,  and  any  payment,  con- 
sideration, or  benefit  in  the  nature  of  a  fine,  premium,  or 
fore-gift : 
(iii.)  Building  purposes  (d)  include  the  erecting  and  the  improv- 
ing of,  and  the  adding  to,  and  the  repairing  of  boildings; 
and  a  bidlding  lease  is  a  lease  for  any  building  purposes 
or  purpose  connected  therewith  {e). 
(iv.)  Mines  and  minerals  mean  mines  and  minerals  whether 
already    opened   or   in    work  or  not,   and  include  all 
minerals  and  substances  in,  on,  or  under  the  land,  obtain- 
able by  underground  or  by  surface  working ;  and  mining 
purposes  include  the  "Sinking  and  searching  for,  winning, 
working,  getting,   making  merchantable,    smelting  or 
otherwise  converting  or  working  for  the  purposes  of  any 
manufacture,  carrying  away,  and  disposing  of  mines  and 
minerals,  in  or  under  the  settled  land  or  anv  other  land, 
and  the  erection  of  buildings,  and   the  execution  of 

« 

for  the  time  being  no  trustees  of  the  settlement  within  the  meaning  and 
for  the  purposes  of  this  Act,  see  S.  L.  Act,  1890,  s.  16,  infra,  App.  XL 
As  to  surviving  or  continuing  trustees,  see  sect.  3U  (2). 

(a)  See  notes  to  sect.  21,  infra;  S.  L,  A.,  1884,  s.  4,  infra,  App.  VIII.; 
S.  L.  A.,  1889,  sect.  3,  infra,  App.  X. 

(ft)  Including  for  purposes  of  sect.  37,  a  dignity  :  Be  Sir  J.  Jl,  Camitc'* 
Will,  30  Ch.  D.  136.  See  also  Ri-  Earl  of  Ayletford^s  S.  A'.,  32  Ch.  D. 
162  ;  as  to  tithes,  Ra  Egdaile,  W.  N.  1886,  47  :  54  L.  T.  637. 

(O  As  to  an  undivided  share,  see  Be  Wrlls,  31  W.  R.  764  ;  Re  J^mit, 
32  W.  R.  898  ;  Williams  v.  Jenkins,  [1894]  W.N.  176  ;  and  see  and  con- 
aider  Be  Collinge's  K  K,  36  Ch.  D.  516 ;  Be  Pincell,  \V.  N.  1884, 67;  and 
Cooper  V.  Belsey,  [1899]  VV.  N.  20  ;  and-cf.  sect.  19. 

(</)  See  Be  Earl  if  ElUsmere,  [1898]  W.  N.  18  ;  and  cf.  Br  Danielft 
S.  E.,  [1894]  3  Ch.  503. 

(e)  As  to  building  and  mining  leases,  see  sects.  8 — 1 1  and  notes  thereto, 
infra. 
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engineering  and  other  works,  suitable  for  those  purposes ;   45  &  46  Yior. 

and  a  mining  lease  is  a  lease  for  any  mining  piu'pose  or        ^^^*  ^®* 

purposes  connected  therewith,  and  includes  a  grant  or 

licence  for  any  mining  purposes  (a) : 
(y.)  Manor  includes  lordship,  and  reputed  manor  or  lordship : 
(?i.)  Steward  includes  deputy  steward,  or  other  proper  officer,  of 

a  manor : 
(vii.)  Will  includes  codicil,  and  other  testamentary  instrument, 

and  a  writing  in  the  nature  of  a  will : 
(viii.)  Securities  include  stocks,  funds,  and  shares : 
(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as  the 

Court : 
(x.)  The  Land  Comnussionei*s  for  England  as  constituted  by  this 

Act  are  referred  to  as  the  Land  Commissioners  (6) : 
(xi.)  Person  indudes  corporation. 

HL — SAiiE;  Eni-'banchisement ;  Exchange;  Paetition (c).  salb; 

ENF&ANCHI8E- 

Gtmeral  Potvers  aitd  liegidations,  mknt  ; 

BXCHAN OB  ; 

3.  A  tenant  for  life —  PABTrnoN. 
(i.)  May  sell  the  settled  land,  or  any  part  thereof,  or  any  ease- 

ment,  right,  or  privilege  of  any  kind,  over  or  in  relation  Potc^rs  and 

to  the  same  (d) ;  and  RegulatUm: 

(ii.)  "Wheie  the  settlement  comprises  a  manor, — may  sell  the  Powers  to 

seigniory  of  any  freehold  land  within  the  manor,  or  the   tenant  for  life 

to  sell,  &c. 
(fl)  As  to   building  and  mining  leases,   see  sects.   8 — 11  and  notes 

thereto,  infra, 

(h)  The  powers  of  the  Land  Conmiissionere  are  traiisfen*ed  to  the  Board 
of  Airriculture  by  52  &  r>3  Vict.  c.  30. 

(0  See  as  to  the  powei-s  j^iveu  by  this  part  of  the  Act,  svpra,  p.  146, 
Dote(0-  By  the  S.  L.  Act,  1890,  s.  12  (App..XI.,  infra\  provision  is 
made  for  dealings  as  between  the  tenant  for  life  and  the  estate.  Note 
that  the  provisions  of  this  Act  as  to  sales  by  a  tenant  for  life  are,  so  far 
M  circamstances  will  admit,  to  apply  to  a  sale  of  glebe  land  under  the 
Glebe  Lands  Act,  1888  (51  &  52  Vict.  c.  20) :  see  sect.  8  (4).  In  Bt 
Bryaitt,  ^'c,  44  Ch.  D.  218,  trustees  having  entered  into  a  contract  for 
ttle,  which  they  had  no  power  to  do,  attempted  to  force  the  purchaser  to 
tike  a  title  from  the  tenant  for  life  under  this  Act,  i.^.,  to  enter  into  a 
new  contract  with  a  stranger  ;  but  the  attempt  was  unsuccessful ;  and 
see  Re  Head:»  Tnuftres  and  Macdonald,  45  Ch.  D.  310. 

(fi  This  power  may  be  exercised  notwithstanding  that  the  reversion 
was  sold  before  the  passing  of  the  Act,  Wheelwright  v.  Walker^  23  Ch.  D. 
752 ;  and  notwithstanding  the  pendency  of  an  adverse  action,  Cardigan 
f.  CHrzon-IImve,  30  Ch.  D.  531  ;  Hampden  v.  Earl  of  Buckiiufltamihire^ 
^18931  2  Clu  531.  As  to  cases  where  an  order  has  been  made  under  the 
S.fi8t.  Act,  1877,  see  Re  Barrt-Ifad^n's  S.  K,  W.  N.  1883,  p.  188 ;  32 
^'  R.  194  ;  and  cf.  sect.  58,  infra.  It  has  been  doubted  whether  a  sale 
Qm  be  made  subject  to  terminable  charges,  Re  KnatchbulVs  8.  E.^ 
27  Ch.  D.  34»,  352  ;  on  appeal,  29  Ch.  D.  588  ;  which,  however,  so  far  as 
respects  land  drainage  charges,  has  been  overruled  by  the  Settled  Land 
Act,  1887 ;  infra,  App.  IX. 
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46  &  46  Vict.  freehold  and  inheritance  of  any  copyhold  or  customary 

Cap.  38.  land,  parcel  of  the  manor,  with  or  without  any  exception 

or  reservation  of  all  or  any  mines  or  minerals,  or  of  any 
rights  or  powers  relative  to  mining  purposes,  so  as  in 
every  such  case  to  efPect  an  enfranchij<ement ;  and 

(iii.)  May  make  an  exchange  of  the  settled  land,  or  any  part 
thereof,  for  other  land,  including  an  exchange  in  considera- 
tion of  money  paid  for  equality  of  exchange  (a) ;  and 

(iv.)  Where  the  settlement  comprises  an  undivided  share  in  land, 
or,  under  the  settlement,  the  settled  land  has  oome  to  be 
held  in  undivided  shares, — ^may  concur  in  making  partition 
of  the  entirety,  including  a  partition  in  consideration  of 
money  paid  for  equality  of  partition. 

Regulations  4. — (1.)  Every  sale  shall  be  made  at  the  best  price  that  can 

respecting  sale,    reasonably  be  obtained  (6). 

ment^ex-*^'  (^*^  Every  exchange  and  every  partition  shall  be  made  for  the 

change,  and        ^^^  consideration  in  land  or  in  land  and  money  that  can  reasonably 
partition.  be  obtained. 

(3.)  A  sale  may  be  made  in  one  lot  or  in  several  lot^,  and  either 
by  auction  or  by  private  contract. 

(4.)  On  a  sale  the  tenant  for  life  may  fix  reserve  biddings  and 
buy  in  at  an  auction. 

(5.)  A  sale,  exchange,  or  pai*tition  may  be  made  subject  to  any 
stipulations  respecting  title,  or  evidence  of  title,  or  other  things. 

(6.)  On  a  'sale,  exchange,  or  partition,  any  restriction  or  reser- 
vation with  respect  to  building  on  or  other  user  of  land,  or  with 
respect  to  mines  and  minerals,  or  with  i"espect  to  or  for  the  purpos** 
of  the  more  beneficial  working  thereof,  or  with  respect  to  any  other 
thing,  may  be  imposed  or  reserved  and  made  binding,  as  far  as  the 
law  permits,  by  covenant,  condition,  or  otherwise,  on  the  tenant  for 
life  and  the  settled  land,  or  any  part  thereof,  or  on  the  other  paity 
and  any  land  sold  or  given  in  exchange  or  on  partition  to  him. 

(7.)  An  enfranchisement  maybe  made  with  or  without  a  re-grant 
of  any  right  of  common  or  other  right,  easement,  or  privilege 
theretofore  appendant  or  appurtenant  to  or  held  or  enjoyed  with  the 
land  enfranchised,  or  reputed  so  to  be. 

(8.)  Settled  land  in  England  shall  not  be  given  in  exchange  for 
land  out  of  England. 

(a)  As  to  jfraii ting  and  reserving  easements  on  an  exchange  or  partition, 
see  S.  L.  Act,  1890,  s.  5,  infra^  App.  XI. 

(&)  See,  however,  as  to  sales  for  working-class  dwellings,  the  Honsing 
of  the  Working  Classes  Act.  1885  (48  &  49  Vict.  c.  72),  s.  11  ;  S.  L  Act, 
1890,  s.  18  (Ai>p.  XI.,  infra\  and  tlie  Housing  of  the  Working  Claast-* 
Act,  1890  (58  &  54  Vict.  c.  70),  s.  74.  And  see  also  the  Small  Holdings 
Act,  1892  (5'>  ^  o6  Vict.  c.  31),  s.  12.  Sect.  9  of  the  S.  L.  Act.  1890, 
gives  i)ower  to  reserve  a  rentcharge  on  a  grant  in  fee  simple  for  bniWing 
l)uriioscs.     And  seethe  Small  Holdings  Act,  1892.  s.  13. 
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46  &  46  Vict. 

CI  •    1     rt  v/AP*   do* 

hfpectal  Foirera,  

5.  Where  on  a  sale,  exchange,  or  partition  there  is  an  incum-         ^?wial 
France  affecting  land  sold  or  given  in  exchange  or  on  partition,  the  q,       -       1 
tenant  for  life,  with  the  consent  of  the  incumbrancer,  may  charge  in^mbranceft 
that  incumbrance  on  any  other  part  of  the  settled  land,  whether  on  land  sold, 
already  charged  therewith  or  not,  in  exoneration  of  the  pai't  sold  or  &c. 

so  given,  and,  by  conveyance  of  the  fee  simple,  or  other  estate 
or  interest  the  subject  of  the  settlement,  or  by  creation  of  a 
tenn  of  years  in  the  settled  land,  or  otherwise,  make  provision 
accordingly  («). 

IV. — Leases  (6).  leases. 

General  Powers  and  Regulations,  General 

6.  A  tenant  for  life  may  lease  the  settled  land,  or   any  part     ^gulaiions, 

thereof,  or  anj'  easement,  right,  or  privilege  of  any  kind,  over  or  in  p^^gj  f^^ 

relation  to  the  same,  for  any  purpose  whatever,  whether  involving  tenant  for  life 

waste  or  not,  for  any  term  not  exceeding —  to  lease  for 

(i.)  In  case  of  a  building  lease,  ninet5'-nine  years  :  J'^!"^  o' 

,..  :  T  ^         •   •       1  •   i.  building  or 

(u.)  In  case  of  a  mining  lease,  sixty  years :  mining  pur- 

(iii.)  In  case  of  any  other  lease,  twenty-one  years :  poses. 

7.— (1.)  Every  lease  shall  be  by  deed  (c),  and  be  made  to  take  Regulations 

effect  in  possession  not  later  than  twelve  months  after  its  date.  respecting 

(2.)  Every  lease  shall  reserve  the  best  rent  {d)  that  can  reason-  l®**^  gene- 
ably  be  obtained,  regard  being  had  to  any  fine  (e)  taken,  and  to  any        ^' 
money  laid  out  (/)  or  to  be  laid  out  for  the  benefit  of  the  settled 
land,  and  generally  to  the  circumstances  of  the  case. 

{a)  See  Ri-  Lord  Stamford: 8  S.  E.,  43  Ch.  D.  84.  "Incumbrance" 
includes  a  rentcharge  created  under  the  Improvement  of  Land  Act,  1804, 
Re  Earl  of  St  r a  fiord  and  Majyles.  [1S96]  I  Ch.  235.  By  sect.  11  of  the 
S.  L.  Act.  IHJH)  (App.  XI..  ififni)^  a  tenant  for  life  is  empowered  to  mort- 
jAge  the  settled  land  for  the  purpose  of  discharging  an  incumbrance 
affecting  the  land  or  any  part  thereof. 

(b)  Seea.s  to  the  powera  given  by  this  part  of  the  Act,  »upra^  p.  389, 
note  (a).  As  to  the  principles  by  wh  ich  a  tenant  for  life  ought  to  be  guided 
in  exercising  his  leasing  powere.  sec  Btvwager  Duchtsa  of  Sutherland  v. 
Duke  of  Sntherltind,  [1893]  3  Ch.  16t>.  As  to  notice  to  the  trustees,  sec 
t«ect.  \7i  and  notes  thereto. 

(<•)  Where  the  term  does  not  exceed  three  years  a  writing  is  sufficient, 
i»ee  S.  L.  Act.  1890  (App.  XL,  i////v/).  s.  7. 

(<i)  See  Cftaiidler  v.  Bradley ^  [1897]  1  Ch.  315,  where  the  tenant 
for  life  had  received  a  sum  from  the  lessee  as  an  inducement  to  execute 
the  lease,  which  was,  in  conseciuencc.  declared  void  as  against  the 
beneficiaries. 

(0  See  the  Settkxi  Land  Act,  1884  (App.  VIIL,  infra\  s.  4.  As  to 
lettes  for  working-class  dwellings,  see  48  &  49  Vict.  c.  72,  s.  11  :  S.  L.  Act, 
1890,  8.  18  :  53  &  64  Vict.  c.  70,  s.  74  :  o5  &  66  Vict.  c.  31,  s.  12. 

(/)  The  words  "  money  laid  out "  mean  money  laid  out  for  the  benefit 
'■•f  the  settled  land  with  direct  rufercnce  to  the  grant  of  the  lease,  and 
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46  &  46  Vict.  (3.)  Every  lease  shall  contain  a  covenant  by  the  lessee  (a)  foe 
Cap.  38.  payment  of  the  rent,  and  a  condition  of  re-enfay  on  the  rent  not 
being  paid  within  a  time  therein  specified  not  exceeding  thirty  days. 
(4.)  A  counterpart  of  every  lease  shaU  be  executed  by  the  lessee 
and  delivered  to  the  tenant  for  life ;  of  which  execution  and  deHyery 
the  execution  of  the  lease  by  the  tenant  for  life  shall  be  sufficient 
evidence. 

(5.)  A  statement,  contained  in  a  lease  or  in  an  indorsement 
thereon,  sigDed  by  the  tenant  for  life,  respecting  any  matter  of  fact 
or  of  calculation  under  this  Act  in  relation  to  the  lease,  shall,  in 
favour  of  the  lessee  and  of  those  claiming  under  him,  be  sufficient 
evidence  of  the  matter  stated. 

Buildittg  and  Building  and  Mining  Leases. 

Mining  Leases.        «.x-r^  »mi.,  i,,  i  -i  i«  -, 

-n^l  j>  8. — (!•)  Every  building  lease  shall  be  made  partly  m  considera- 

i^mecting  ^^^  o^  ^^  lessee,  or  some  person  by  whose  direction  the  lease  is 

buuding leases,   granted,  or  some  other  person,  having  erected,  or  agreeing  to  erect, 

buildings,  new  or  additional,  or  having  improved  or  repaired,  or 

agreeing  to  improve  or  repair,  buildings,  or  having  executed,  or 

agreeing  to  execute,  on  the  land  leased,  an  improvement  authorised 

by  this  Act,  for  or  in  connexion  with  building  purposes  (&). 

(2.)  A  peppercorn  rent  or  a  nominal  or  other  rent  less  than  the 

rent  ultimately  payable,  may  be  made  payable  for  the  first  five 

years  or  any  less  part  of  the  term. 

(3.)  When  the  land  is  contracted  to  be  leased  in  lots,  the  entire 

amount  or  rent  to  be  ultimately  payable  may  be  apportioned  among 

the  lots  in  any  manner ;  save  that— 

(i.)  The  annual  rent  reserved  by  any  lease  shall  not  be  less  than 

ten  shillings ;  and 

(ii.)  The  total  amoxmt  of  the  rents  reserved  on  all  leases  for  tlie 

time  being  granted  shall  not  be  less  than  the  total  amount 

do  not  include  past  voluntary  expenditure,  Be  Chawner^s  S.  K.  [1892] 
2  Ch.  192. 

(a)  It  was  argued  in  Dowager  Duch^ta  of  Sutherland  v.  Dvke  of  Suther- 
land (uhi  supra),  that  a  tenant  for  life  cannot  grant  a  lease  under  the 
Act  to  a  married  woman  on  the  ground  that  a  married  woman  cannot 
covenant :  but  the  point  was  not  decideti. 

(J)  See  sect.  2,  sub-sect.  10  (iii.)  ;  and  see  S.  L.  Act*,  1889  (App.  X.). 
enabling  an  option  to  purchase  to  be  inserted  in  building  leases  or  agree- 
ments for  such  leases.  As  to  what  is  a  building  lease,  see  Ba  SaHn^s  S.  JL, 
W.  N.  1885,  p.  197.  See  also  Ayling  v.  Mercer,  W.  N.  1885.  p.  156 :  Bf 
DanidVs  8.  K,  [18941  3  Ch.  503  ;  i?^  Earl  of  Ellesmere,  [1898]  W.  N. 
18.  The  Court  refused  its  sanction  to  the  propased  lease  in  Be  DamidVs 
S.  JS.,  on  the  ground  that  the  improvements  and  repairs  to  be  done  by 
the  lessee  were  such  as  ought  to  be  done  by  the  tenant  for  Kfc  The 
woids,  **  in  consideration  "  are  to  be  read  as  importing  a  consideration  in 
law,  and  a  past  voluntary  expenditure  is  not  such  a  consideration.  Be 
Chaumer's  S.  R,  [1892]  2  Ch.  192. 
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of  the  rents  which,  in  order  that  the  leases  may  be  in  46  &  46  Yicr. 

conformity  with  this  Act,  ought  to  be  reserved  in  respect       ^^^'  ^• 

of  the  whole  land  for  the  time  being  leased ;  and 

(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed  one-fifth 

part  of  the  full  annual  value  of  the  land  comprised  in 

that  lease  with  the  buildings  thereon  when  completed. 

9. — (1.)  In  a  mining  lease  (a) —  Regnlatioiis 

(i.)  The  rent  may  be  made  to  be  ascertainable  by  or  to  vary  re?P«cbJig 

according  to  the  acreage  worked,  or  by  or  according  to  ""'^^'* 

the  quantities  of  any  mineral  or  substance  gotten,  made 

merchantable,  converted,  carried  away,  or  disposed  of,  in 

or  from  the  settled  land,  or  any  other  land,  or  by  or 

according  to  any  facilities  given  in  that  behalf  {b) ;  and 

(ii.)  A  fixed  or  minimum  rent  may  be  made  payable  with  or 

without  power  for  the  lessee,  in  case  the  rent,  according 

to  acreage  or  quantity,  in  any  specified  period  does  not 

produce  an  amount  equal  to  the  fixed  or  minimnm  rent,  to 

make  up  the  deficiency  in  any  subsequent  specified  period, 

free  of  rent  other  than  the  fixed  or  minimum  rent.  * 

(2.)  A  lease  may  be  made  partly  in  consideration  of  the  lessee 

having  executed,  or  his  agreeing  to  execute,  on  the  land  leased,  an 

improvement  authorised  by  this  Act,  for  or  in  connexion  with 

mining  purposes. 

10. — (1.)  Where  it  is  shown  to  the  Court  with  respect  to  the  Variation  of 

district  in  which  any  settled  land  is  situate,  either —  building  or 

(i.)  That  it  is  the  custom  for  land  therein  to  be  leased  or  granted  """^  ^®*f 

^      1.   -ij-  •   •  ^1  J.  according  to  i 

for  building  or  minmg  purposes  for  a  longer  term  or  on  oircumstances 

other  conditions  than  the  term  or  conditions  specified  in  of  district. 

that  behalf  in  this  Act,  or  in  perpetuity;  or 
(ii.)  That  it  is  difficult  to  make  leases  or  grants  for  building  or 

mining  purposes  of  land  therein,  except  for  a  longer  term 

or  on  other  conditions  than   the   term  and   conditions 

specified  in  that  behalf  in  this  Act,  or  except  in  perpetuity ; 
the  Goort  may,  if  it  thinks  fit,  authorise  generally  (c)  the  tenant 
for  life  to  make  from  time  to  time  leases  or  grants  of  or  affecting 
the  settled  land  in  that  district,  or  parts  thereof,  for  any  term  or  in 
perpetuity,  at  fee-farm  or  other  rents,  secured  by  condition  of 
re-entry,  or  otherwise,  as  in  the  order  of  the  Court  expressed,  or 
may,  if  it  thinks  fit,  authorise  the  tenant  for  life  to  make  any  such 
lease  or  grant  in  any  particular  case  {d), 

(a)  See  sect.  2,  sub-sect.  10  (iv.). 

(b)  See  S.  L.  Act,  1890  (App.  XL,  /////•«),  s.  8. 

(<?)  See  Cecil  v.  La n^ don,  51  L.  T.  618,  where  there  being  a  tenant  in 
tail  in  possession  aged  18,  general  authority  to  the  trustees  to  grant  long 
leases  was  refused. 

(i)  By  the  S.  L.  Act,  1890  (App.  XL,  infra"),  s.  9,  a  tenant  for  life  is 
aQthoriaed  to  make  a  grant  in  fee  simple  for  building  purposes  in 
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45  &  46  Vict.       (2.)  Thereupon  the  tenant  for  life,  and,  subject  to  any  direction 

Cap.  38.        ju  ^^  order  of  the  Coiurt  to  the  contrary,,  each  of  his  sucoessors  in 

title  being  a  tenant  for  life,  or  having  the  powers  of  a  tenant  for 

life  under  this  Act,  may  make  in  any  case,  or  in  the  particular  case, 

a  lease  or  grant  of  or  affecting  the  settled  land,  or  part  thereof,  in 

conformity  with  the  order. 

Part  of  mining       11.  Under  a  mining  lease,  whether  the  mines  or  minerals  leased 

rent  to  be  set     are  already  opened  or  in  work  or  not,  unless  a  contrary  intention  is 

***  expressed  in  the  settlement  (a),  there  shall  be  from  time  to  time  set 

aside,  as  capital  money  arising  under  this  Act,  part  of  the  rent  as 
follows,  namely, — where  the  tenant  for  life  is  impeachable  for 
waste  (6)  in  respect  of  minerals,  three-fourth  parts  of  the  rent,  and 
otherwise  one-fourth  part  thereof,  and  in  every  such  case  the  residae 
of  the  rent  shall  go  as  rents  and  profits  (r). 

Special  Special  Potvera, 

^HPera. 
Leasinir  powers       ^^' — ^^®  leasing  power  of   a  tenant   for  Hfo  extends  to  the 
for  special  making  of — 

objects.  (i*)  ^  lease  for  giving  effect  to  a  contract  entered  into  by  any 

of  his  predecessors  in  title  for  making  a  lease,  whidi,  if 
made  by  the  predecessor,  would  have  been  binding  on  the 
successors  in  title  (d) ;  and 
(ii.)  A  lease  for  giving  effect  to  a  covenant  of  renewal,  perform- 
ance whereof  could  be  enforced  against  the  owner  for  the 
time  being  of  the  settled  land ;  and 
(iii.)  A  lease  for  confirming,  as  far  as  may  be,  a  previous  lease, 
being  void  or  voidable;  but  so  that  every  leaae,  as  and 
when  confirmed,  shall  be  such  a  lease  as  might  at  the  date 
of  the  original  lease  have  been  lawfully  granted,  under 
this  Act,  or  otherwise,  as  the  case  may  require. 

consideration  of  a  perpetual  rentcharge.  And  by  the  Small  Holdings  Act, 
1892  (55  &  66  Vict.  c.  31),  sales,  exchanges,  or  leases  of  settled  land  may 
be  made  to  a  county  council  for  the  purposes  of  the  Act  at  such  a  price, 
or  for  such  consideration,  or  at  such  rent  as  under  the  circumstances  of 
the  case  is  the  best  that  can  reasonably  be  obtained  :  see  sects.  12 
and  13. 

(a)  As  to  what  is  such  a  contrary  intention,  see  Be  Dnhe  of  XetceoMle* 
Estates,  24  Ch.  D.  129. 

(&)  See  Re  Ridge,  Uellard  v.  Mitody,  31  Ch.  D.  504,' where,  in  a  case 
within  sect.  63,  it  was  held  that,  though  the  tenant  for  life  was  not 
properly  speaking,  "impeachable  for  waste,"  yet  three-quarters  of  the 
rents  and  royalties  must  be  set  aside  as  capital  moneys. 

(<?)  This  section  does  not  apply  to  a  mining  lease  granted  by  a  tenant 
for  life  to  give  efEect  to  a  contract  entered  into  by  a  predecessor  who  was 
absolute  owner.  Re  Kemeys-TyrUe,  [1892]  2  Ch.  211. 

(S)  See  sect.  31,  and  Daris  y,  Harford,  22  Ch.  D.  128,  as  to  the  exercise, 
before  the  Act,  of  a  leasing  power  for  giving  effect  to  such  a  oonlract. 
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45  &  46  Vict. 
'  Surrenders  {a).  Cap.  38. 

18. — (1.)  A  tenant  for  life  may  accept,  with  or  without  con-    ,  Sun-efukts, 
aideration,  a  surrender  of  any  lease  of  settled  land,  whether  made  Surrender  and 
under  this  Act  or  not,  in  respect  of  the  whole  land  leased,  or  any  new  grant  of 
part  thereof,  with  or  without  an  exception  of  all  or  any  of  the  ^®8^* 
mines  and  minerals  therein,  or  in  respect  of  mines  and  minerals,  or 
any  of  them. 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only  of  the  land 
or  mines  and  minerals  leased,  the  rent  may  be  apportioned. 

(3.)  On  a  surrender,  the  tenant  for  life  may  make  of  the  land  or 
mines  and  minerals  surrendered,  or  of  any  part  thereof,  a  new  or 
other  lease,  or  new  or  other  leases  in  lots. 

(4.)  A  new  or  other  lease  may  comprise  additional  land  or  mines 
and  minerals,  and  may  reserve  any  apportioned  or  other  rent. 

(5.)  On  a  surrender,  and  the  making  of  a  new  or  other  lease, 
whether  for  the  same  or  for  any  extended  or  other  term,  and 
whether  or  not  subject  to  the  same  or  to  any  other  covenants, 
proyisions,  or  conditions,  the  value  of  the  lessee's  interest  in  the 
lease  surrendered  may  be  taken  into  account  in  the  determination 
of  the  amount  of  the  rent  to  be  reserved,  and  of  any  fine  to  be 
taken,  and  of  the  nature  of  the  covenants,  provisions,  and  conditions 
to  he  inserted  in  the  new  or  other  lease. 

f6.)  Every  new  or  other  lease  shall  be  in  conformity  with  this 
Act 

Copyholds,  Copyholds. 

14. — (1.)  A  tenant  for  life  may  grant  to  a  tenant  of  copyhold  or   Power  ^^<^^^ 
customary  land,  parcel  of  a  manor  comprised  in  the  settlement,  a   liQe^^  for^" 
Hcenoe  to  make  any  such  lease  of  that  land,  or  of  a  s])ecified  part  leasing. 
thereof,  as  the  tenant  for  life  is  by  this  Act  empowered  to  make  of 
freehold  land. 

(2.)  The  licence  may  fix  the  annual  value  whereon  fines,  fees,  or 
other  customary  payments  are  to  be  assessed,  or  the  amount  of  those 
fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  roUs  of  the  manor, 
of  which  entry  a  certificate  in  writing  of  the  steward  shall  be 
sofficient  evidence. 

V. — Sales,  Leases,  and  other  Dispositions.  balks,  leasks. 


Mansion  and  Park, 
[15.  Noimthsiaiiding  anything  in  this  Ady  the  irrincijtal  mansion- 


AND  OTHEK 
DISPOSITIONS. 


hmise  on  any  settled  land,  ajid  the  demesnes  thereof,  and  other  lands  ^"'^f.  *"*^ 

tiwally  occupied  therewith,  shall  not  he  sold  or  leased  by  the  tenant  for  „    *  •  h 

(tf)  As  to  surrender  of  leases,  see  Settled  Estates  Act,  1877,  s.  7.  *«  to 
D.C.P.                                                                                      49 
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45  &  46  Vict. 
Cap.  38. 

mansion- 
house,  park, 
&c. 

Streets  and 
Open  Spaces. 

Dedication  for 
streets,  open 
spaces,  &c. 


lifty  without  the  consent  of  the  trustees  of  the  seWetn^tt,  or  an  order  of 
the  Court  (n).] 

Streets  and  Open  Spaces, 

18.  On  or  in  connexion  with  a  sale  or  grant  for  building  pur- 
poses, or  a  building  lease,  the  tenant  for  life,  for  the  general  benefit 
of  the  residents  on  the  settled  land,  or  on  any  part  thereof, — 

(i.)  "May  cause  or  require  any  parts  of  the  settled  land  to  be 
appropriated  and  laid  out  for  streets,  roads,  paths,  squares, 
gaidens,  or  other  open  spaces,  for  the  use,  gratuitously,  or 
on  payment,  of  the  public  or  of  individuals,  with  eewers, 
drains,  watercourses,   fencing,  paving,  or  other   works 
necessary  or  proper  in  connexion  therewith ;  and 
(ii.)  May  provide  that  the  parts  so  appropriated  shall  be  con- 
veyed to  or  vested  in  the  trustees  of  the  settlement,  or 
other  trustees,  or  any  company  or  public  body,  on  trusts, 
or  subject  to  provisions  for  securing  the  continued  appro- 
priation thereof  to  the  piuposes  aforesaid,  and  the  con- 
tinued repair  or  maintenance  of  streets  and  other  places 
and  works  aforesaid,   with    or    without    provision    for 
appointment  of  new  trustees  when  required ;  and 
(iii.)  May  execute  any  general  or  other  deed  necessary  or  proper 
for  giving  effect  to  the  provisions  of  this  section  (which 
deed  maj'^  be  enrolled  in  the  Central  OflBce  of  the  Supreme 
Court  of  Judicature),  and  thereby  declare  the    mode, 
terms,  and  conditions  of    the    appropriation,  and    the 
manner  in  which  and  the  persons  by  whom  the  benefit 
thereof  is  to  be  enjoyed,  and  the  nature  and  extent  of  the 
privileges  and  conveniences  granted. 

(a)  This  section  has  been  repealed  by  sect.  10,  sab-sect.  1  of  the  S.  L.  Act, 
1890  (App.  XI.,  infra),  and  re-enacted  in  an  amended  form  by  sect.  10, 
sub-sects.  2  and  3  of  that  Act.  In  exercising  its  discretion  as  to  sanctioniiur 
a  sale  the  Court  has  regard  not  only  to  the  wishes  and  interests  of  the 
persons  entitled  under  the  settlement,  but  to  all  the  circumstances  of  the 
case,  including  the  well-being  of  the  land  and  the  interests  of  tenant'^ 
upon  the  estate ;  Re  Marquis  of  AUeshurifs  8,  -R,  [1892]  1  Ch.  606 : 
[1892]  A.  C.  356.  A  tenant  for  life  cannot  sell  or  lease  an  easement  orer 
the  lands  usually  occupied  with  the  principal  mansion-boose  without  the 
consent  of  the  trustees  or  an  order  of  the  Court ;  Dowager  Dmehn»  ef 
Sutherland  v.  Ihike  if  Sutherland,  [1893]  3  Ch.  169.  For  the  meaning 
of  the  expression  "principal  mansion-house,"  see  the  Act  of  1S90,  s.  10. 
ftub-s.  3.  As  to  what  should  be  done  where  the  mansion-house  oontai]» 
heirlooms,  see  Be  Brown'*  Will,  27  Ch.  D.  1 79.  The  Court  will  not  order 
a  sale,  where  the  tenant  for  life  has  mortgaged  his  interest  for  the  fall 
value,  without  full  information  as  to  the  proposed  sale,  and  the  oonsent  uf 
the  mortgagees ;  Bf  SehrighVs  S.  E,,  33  Ch.  D.  429.  An  order  for  sale 
was  made  in  Be  PageCs  8.  K.,  30  Ch.  D.  161,  and  a  lease  of  a  castle 
authorised  in  7?/?  Tlumpson^  21  L.  R.  Ir.  109,  although  in  each  case  therr^ 
was  a  clause  of  forfeiture  for  non-residence. 
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45  &  46  Vict. 
hurfact  and  Mnierals  apart,  

17.— (1.)  A  Side,  exchange,  partition,  or  mining  lease  may  be        Yimrah 
made  either  of  land,  with  or  without  an  exception  or  resei'vation  of        '  apart. 
all  or  any  of  the  mines  and  minerals  therein,  or  of  nny  mines  and    Separate 
minerals  (a),  and  in  any  such  case  with  or  without  a  grant  or  reser-   dealing  with 
vatiou  of  powers  of  working,  wayleaves  or  rights  of  way,  rights  of   surface  and 
water  and  drainage,  and  other  powere,  easements,  rights,  and  privi-   ^^jthout^ 
1*^8  for  or  incident  to  or  connected  with  mining  purposes,  in   wayleavee.  &c, 
relation  to  the  settled  land,  or  any  part  thereof,  or  any  other  land. 

(2.)  An  exchange  or  partition  may  be  made  subject  to  and  in 
consideration  of  the  reservation  of  an  undivided  share  in  mines  or 
minerals. 

^fortga4Je.  Mortgage. 

18.  Where  money  is  required  for  enfranchisement,  or  for  equality   ^ortg^  for 
of  exchange  or  partition,  the  tenant  for  life  may  i-aise  the  same  on  mone^-  &c. 
mortgage  of  the  settled  land,  or  of  any  part  thereof,  by  conveyance 

of  the  fee  simple,  or  other  estate  or  interest  the  subject  of  the  settle- 
ment, or  by  the  creation  of  a  term  of  years  in  the  settled  land,  or 
otherwise,  and  the  money  raised  shall  be  capital  money  arising 
under  this  Act  (6). 

Undivided  Share.  Undivided 

Share 

19.  Where  the  settled  land  comprises  an  undivided  shai'e  in  land, 

or  under  the  settlement  the  settled  land  has  come  to  be  held  in  j^  exercise  of 

undivided  shares,  the  tenant  for  life  of  an  undivided  share  may  join  powers  as  to 

or  concur,  in  any  manner  and  to  any  extent  necessary  or  proper  for  undivided 

any  pm-pose  of  this  Act,  with  any  pei-son  entitled  to  or  having  power  ^  ^^' 
or  right  of  disposition  of  or  over  another  undivided  share  (r). 

Conveyance,  CoHvetjanee. 

20.-^1.)  On  a  sale,  exchange,  partition,  lease,   moi-tgage,   or   ^j^'J™^^^^'^  ^^ 
^charge,  the  tenant  for  life  may,  as  regards  land  sold,  given  in    ^<^c. '  ^y  con- 
exchange  or  on  partition,  leased,  mortgaged,  or  charged,  or  intended   veyance. 

(fl)  See  Re  Duke  of  Xeioca^le's  Kttaten^  24  Ch.  D.  121),  wliere  this  power 
waHheld  to  be  exerciseable  during  the  minority  of  an  infant  tenant  in  tail 
in  possession :  the  power  of  sale  in  the  settlement  not  authorising  any 
such  exception  or  reservation,  and  bcinj?  exerciseable  only  with  the  consent 
of  his  guardian,  which  was  held  not  to  be  require<l  to  an  exercise  of  the 
statutory  power.     See  also  Trustee  Act,  1893  (App.  XV.,  infni),  s.  44. 

(ft)  As  to  raising  money  for  discharging  incumbrances,  see  S.  L.  Act, 
\^'»^  (App.  XI.,  \nfra\  s.  11. 

('•)  See  sect.  2,  sub-sect.  6,  sub-sect.  10  (i.),  and  notes  thereto.  Kupra^ 
1>1>.  761,  762. 
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45  &  46  A'icT     so  to  be,  including  copyhold  or  customary  or  leasehold  land  rested 
'•  in  trustees,  or  as  regains  easements  or  other  rights  or  privileges 

sold  or  leased,  or  intended  so  to  be,  convey  or  create  the  same  by 
deed,  for  the  estate  or  interest  the  subject  of  the  settlement,  or  for 
any  less  estate  or  interest,  to  the  uses  and  in  the  manner  requisite 
for  giving  effect  to  the  sale,  exchange,  ])artition,  lease,  mortgage, 
or  charge  (a). 

(2.)  Such  a  deed,  to  the  extent  and  in  the  manner  to  and  in 
which  it  is  expressed  or  intended  to  operate  and  can  operate  undH* 
this  Act,  is  effectual  to  pass  the  land  conveyed,  or  the  easements, 
rights,  or  privileges  ci^ated,  discharged  from  all  the  limitations, 
powers,  and  provisions  of  the  settlement,  and  from  all  estates, 
interests,  and  charges  (2»)  subsisting  or  to  arise  thereunder,  but 
subject  to  and  with  the  exception  of — 

(i.)  All  estates,  interests,  and  chai'ges  having  priority  to  the 

settlement;  and 

(ii.)  All  such  other,  if  any,  estates,  interests,  and  charges  as 

have  been  conveyed  or  created  for  securing  money  actually 

raised  at  the  date  of  the  deed  (c),  and 

(iii.)  All  leases  and  grants  at  fee-farm  rents  or  otherwise,  and  all 

grants  of  easements,  rights  of  common,  or  other  rights  or 

privileges  granted  or  made  for  value  in  money  or  money's 

woiih,  or  agreed  so  to  be,  before  the  date  of  the  deed,  by 

the  tenant  for  life,  or  by  any  of  his  predecessorH  in  title, 

or  by  any  trustees  for  him  or  them,  under  the  settlement, 

or  under  any  statutory  power,  or  being  otherwise  bindin, 

on  the  successors  in  title  of  the  tenant  for  life. 

(3.)  In  case  of  a  deed  relating  to  copyhold  or  customary  land,  it 

IS  sufficient  that  the  deed  be  entered  on  the  court  rolls  ol  the  manor, 

and  the  steward  is  hereby  required,  on  production  to  him  of  the  deed, 

to  make  the  pi*oper  entry  ;  and  on  that  production,  and  on  payment 

of  customary  fines,  fees,  and  other  dues  or  pa3rment8  (d),  any  peratm 

whose  title  under  the  deed  requires  to  be  perfected  by  admittance 

shall  be  admitted  accordingly ;  but  if  the  steward  so  requires,  there 

shall  also  be  pixxluced  to  him  so  much  of  the  settlement  as  may  be 

necessary  to  show  the  title  of  the  person  executing  the  deed ;  and 

the  same  mav,  if  the  steward  thinks  fit,  be  also  entered  on  the 

court  i*olls. 

(tf)  As  to  conveyances  to  eflFccMiatc  contracts  by  pretlecessors  in  title. 
Boc  S.  L.  Act,  1890  (App.  XL,  infra),  s.  G  ;  and  cf.  sect.  31.  itifm. 

(A)  See  l(e  Lord  Stamfimrn  S.  R,  43  Ch.  D.  84,  93 :  lU  MarquU  mf 
AUvtbury'9  S.  K,  [1893]  2  Ch.  3-tr),  cited  under  sect.  2,  *K//r//. 

(f)  Including,  apparently,  a  mortgage  of  his  life  interest  by  a  tenaot 
for  life,  Re  Srhrightj  33  Ch.  D.  438  ;  but  see  Cardigan  v.  ^Vrtrw/liwr. 
40  Ch.  I).  338,  at  p.  342. 

(d)  Where  the  copyhold  is  devised  to  trustees,  and  the  teiinnt  for  life 
sells,  only  one  fine  is  payable  ;  Jfc  yaylor  and  /<jM'Mdla,  34  Ch.  D.  217. 


^ 
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4.'»  &  4b  Vici'. 

VI.— Investment  ok  otiiee  ArrLiCATiox  of  Capital  Trust 

Money.  inyicstmbnt 

OK  OTUB& 

2L  Capital  money  (ri)   arising    under  this  Act(/>),   subject    to     APrLiCAWON 
payment  of  claims  l)it>}Kn"l3'  juiyable  thereout,  and  to  application      of  capital 
thereof  for  any  special  authorised  object  for  which  the  same  was   '^'^^^'^  money. 
ndsed,  nhall,  when  received  (c)  be  invested  or  otherwise  applied   ('auifai  mooev 
wholly  in  one,  or  partly  in  one  and  partly  in  another  or  others  of   under  Act ; 
the  following  modes  (namely) :  inyestment, 

(i.)  In  investment  (<2)  on  Government  securities,  or  on  other  '*'^Mhylbrustee» 
secimtieH  on  which  the  trustees  of  the  settlement  ai'e 
by  the  settlement  or  by  law  authoiised  to  invest  tiTist 
money  of  the  settlement,  or  on  the  security  of  the  bonds, 
moiigages,  or  debentures,  ur  in  the  purchase  of  the  deben- 
ture stock,  of  any  railway  comjMiny  in  Great  Britain  or 
Ireland  incorporated  by  H])ecial  Act  of  Parliament,  and 
having  for  ten  years  next  befoi*c  the  date  of  investment 
paid  a  dividend  on  its  ordinary*  stock  or  shares,  with 
power  to  vary  the  investment  into  or  for  any  other  such 
securities  (f ) : 
(ii.)  In  discharge,  pui'clmse,  or  redemption  of  incumbrances 
affecting  the  inheritance  (/)  of  the  settled  land  (^),  or 

(«i)  See  definition  in  sect.  2  (II).    And  see  S.  L.  Act,  1K87  (A pp.  IX., 
iujta),  s.  1,  and  S.  L.  Act,  180O  (A pp.  XI.,  iufrti),  s.  11. 

(>)  including,  by  virtue  of  the  Settletl  I^nd  Act,  1884,  s.  4,  fines 
received  on  the  grant  of  lenses,  and  including  also  money  be([ueathed  to 
be  laid  out  in  the  purchase  of  land  to  be  settled  in  Ktrict  settlement,  lie 
Mackenzie  »  TrH^»,  23  Ch.  D.  750  ;  approved  in  R^  Mumlift  S.  /;.,  [1891] 
1  Oh.  .Syjl ;  accumulntions  of  rcnts  dirtxjted  by  the  will  to  be  accuinulnte<I, 
Clarke  v,  ThorutoH^  35  Ch.  D.  307  ;  i)ixx;eeds  of  heirlooius,  DuUv  of  Marl- 
horough  V.  Mtttjoribankji,  32  Ch.  D.  1  ;  value  of  growing  timber,  i/^ 
UftCfiUiL,  37  Ch.  1).  317  ;  antl  money  raisetlfor  the  puriK)se  of  discharging 
incnoibranccH.  S.  L.  Act,  181H)  (App.  XL.  iw/m),  s.  11.  And  see  sect.  33, 
infra.  The  two  first-mcntionccl  decisions  have  in  substance  overruled  the 
dicta  of  Bacon,  V.-('..  in  He  Mafterly,  38  Ch.  D.  455.  to  the  effect  that 
trustees  are,  under  ordinary  circumstances,  bound  to  invest  in  the  purchase 
of  land  if  so  directed  by  the  trust ;  sec  also  sect.  33. 

(c)  But  there  is  no  iK)wer  to  create  a  charge  on  the  money  before  it  has 
been  received  ;  RouHa  v.  TMruer,  W.  N.  1881),  p.  38. 

(d)  Consols  represcotinj^  l)i'ocecd8  of  sale  of  land  under  the  Settled 
Estates  Act,  1877,  were  aUowe<l  to  lx»  sold,  and  the  money  invested  under 
this  section  :  Me  Tennant,  40  Ch.  D.  594. 

(/)  Not  in  debentures  or  debenture  stock  under  the  Local  Loans  Act, 
1875  ;  see  /T/*  Mah'rltj,  33  Ch.  D.  455.  But  sec  now  the  Trustee  Act,  18l»3 
(App.  XV..  i»frn')y  extending  (it  is  assume<l)  these  [x^wei's. 

if)  It  has  Ijceii  held  that  these  woids  include  a  mortgage  for  a  long 
term,  Vrewen  v.  Jame*y^'^  Ch.  1).  383  ;  and  a  yearly  rcutcliarge  for  a 
long  tenn  issuing  out  of  tithes,  lie  Ktfdailr,  W.  X.  188(;,  p.  47  ;  54  L.  T. 
637. 

(j)  /.r.,  the  land  sold,  or  any  other  land  which  is  the  subject  of  the 
settlement,  lit-  Chtt/tor^  S.  JC..  25  Ch.  I).  G51  ;  lie  Lord  Stavt/ord's  sS.  il, 
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45  &  46  A'k  T.  other  the  whole  estate  the  subject  of  Hie  settlement,  or  of 

^^^'  ^^'  land-tax,  rentcharge  iii  lieu  of  tithe,  Crown  rent,  chief 

rent,  or  quit  rent,  charged  on  or  payable  out  of  the 
settled  land : 
(iii.)  In    pajinent    for    any   improvement    authorised   by  this 

.   Act  {a) : 
(iv.)  In  pajnnent  for  equality  of  exchange  or  partition  of  ssettled 

land : 
(v.)  In  pui'chase  of  the  seigniory  of  any  paii;  of  the  settled  land, 
being  freehold  land,  or  in  purchase  of  the  fee  simple  of 
any  imrt  of  the  settled  land,  being  copyhold  or  customary 
land : 
(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part 
of  the  settled  land,  being  leasehold  land  held  for  years  or 
life,  or  years  determinable  on  life : 
(vii.)  In  purchase  of  land  {b)  in  fee  simi)le(r),  or  of  copyhold  or 
customar}'  land,  or  of  leasehold  land  held  for  sixty  years 
or  more  unexpired  at  the  time  of  purchase,  subject  or  not 
to  any  exception  or  I'osei'vation  of  or  in  respect  of  mines 

4H  Ch.  D.  S4.     lUit  n  tenant  for  life,  having  created,  before  the  Act.  a 
charge  for  Iniul  dminage.  and  improvements  imder  the  Improvement  of 
Land  Act,  18(!4,  which  is  repayable  by  instalments,  is  not  entitled  nnder 
this  section  to  have  it  paid  out  of  capital  money  so  ns  to  relieve  him  fnvm 
payment  of  the  instalments ;  Jle  KnatcMwlVs  S,  E.,  27  Ch.  D.  349.  on 
appeal,  21)  Ch.  D.  588.    And  trustees  purchasing  such  a  charge  will  h(>lil 
it  upon  trust  to  receive  the  instalments  payable  by  the  tenant  for  life,  and 
treat  them  as  capital ;  S.  C.   But  see  the  Settled  Land  Acts  (Amendment) 
Act,  1887(App.  IX.,t«/r^)  ;  and  Re  Lard  Sndrley's  S.  E.,  37  Ch.  D.  123. 
where  it  was  held  that,  mider  that  Act,  capital  money  may  be  apphed  in 
payment  of  such  portions  of  drainage  improvement  charges  as  represent 
capital,  Ji^  Lord  EgmmWs  8,  K,  45  Ch.  D.  395 ;  Re  JDaliMfn't  S.  J5U 
[1892]  3  Ch.  522  ;  Re  Frente,  [1894]  1  Ch.  1.    See, however,  Re  .Vfirtp** 
6'.  K,  W.  N.  1889,  p,  201,  on  appeal,  W.  N.  1890,  p.  24,  as  to  improve- 
ments under  the  improvement  of  Land  Act,  1864,  but  not  within  sect.  23 
of  the  S.  L.  Act,  1882  ;  and  Re  Duke  of  LeiHsfer^ji  S,  K,  23  L.  R,  Ir. 
152,  where  it  was  held  that  (notwithstanding  the  S.  L.  Act,  1887)  capital 
moneys  could  not  be  applied  in  recouping  the  tenant  for  life  for  the 
payment  off  by  him  of  annual  instalments  of  a  termiHahle  chaise  in 
commutation  of  tithes  redeemed  under  35  &  .H6  Vict.  c.  90.  s.  7.    A*  t<» 
chaiges  in  commutation  of  cxtraortlinarj*  tithes,  see  note  (ft),  infra ^  t<» 
sub-^*t.  (vii.). 

(a)  See  infra^  sect.  25  ;  the  tenant  for  life  can  require  such  pajment  to 
be  made  even  where  trustees  have  power  to  pay  for  improvements  out  of 
income  ;  Re  Lord  Stawford'»  Egtate,  56  L.  T.  484 ;  and  see  Clarir  r, 
Thcndm,  35  Ch.  D.  307. 

(V)  See  49  &  50  Vict.  c.  54,  s.  6,  under  which  "  money  applicable  lo  the 
purchase  of  land  to  be  settled  on  any  uses  or  trusts  "  is  to  be  applicable 
in  or  towards  the  redemption  of  charges  on  settled  land  in  re^'rt  tif 
extraordinary  tithe  under  that  Act  (such  charges  being  not  terminahle, 
but  capital  sums). 

(c)  Not  including  of  course  an  equitv  of  redemption  :  Bf  L^*^ 
Radnor'g  S.  K,  [1898]  W.  JJ.  174  (14). 
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or  minerals  therein,  or  of  or  in  respect  of  rights  or  powera   45  &  46  Vict. 

relatiye  to  the  working  of  mines  or^minerals  therein,  or        ^^'  ^^• 

in  other  land  (o) : 
(yiu.)  In  purchase,  either  in  fee  simple  or  for  a  term  of  sixty 

years  or  more,  of  mines  and  minerals  convenient  to  be 

held  or  worked  with  the  settled  land,  or  of  any  easement, 

right,  or  privilege  convenient  to  be  held  with  the  settled 

land  for  mining  or  other  puiposes  (2>) : 
(ix.)  In  payment  to  any  person  becoming  absolutely  entitled  or 

empowered  to  give  an  absolute  discharge  (c) : 
(x.)  In  payment  of  costs,  charges,  and  expenses  of  or  incidental 

to  the  exercise  of  any  of  the  powers,  or  the  execution  of 

any  of  the  provisions,  of  this  Act  {d) : 
(xi.)  In  any  other  mode  in  which  money  produced  by  the  exercise 

(a)  As  to  the  manner  in  which  purchased  lands  are  to  be  made  subject 
to  the  settlement,  see  sect.  24,  if^ra  ;  and  as  to  exceptions  in  the  case  of 
lands  settled  in  trust  for  sale,  see  sect.  63  (ii.).  Decisions  upon  the 
application  of  purchase-money  arising  under  the  Lands  Clauses  Act  are 
not  to  be  incorporated  into  clause  vii. ;  Re  Lord  Gerard's  S.  A'.,  [1893] 
a  Oh.  262. 

(by  See  previous  note. 

(r)  Cf.  sect.  32.  Payment  has  been  ordered  to  trustees  where  the  money 
was  paid  into  Court  on  a  purchase  under  statutory  powers ;  lie  Wright's 
TnuU,  24  Oh.  D.  662  ;  lie  Harrop's  Tnitts,  id.  717  :  He  Bolton  Eftatejt 
Act,  1863,  W.  N.  1885,  p.  90 ;  52  L.  T.  728  ;  He  Wouttm*s  Eiftate,  W.  N. 
1890,  p.  158  ;  80  as  to  money  paid  into  Court  under  the  Lands  Clauses  Act, 
1845,  ^^  Duhe  of  lintland's  SettletttetU,  W.  N.  1883,  p.  140  ;  31  W.  K. 
947  ;  but  not  money  paid  with  consent  of  the  tenant  for  life  (see  sect.  22) 
into  Court  instead  of  to  the  trustees  on  a  sale  under  the  8.  L.  Act,  Cookex 
V.  QfokeSy  34  Ch.  D.  498.  .  Payment  out,  under  this  section,  is  not  of 
right,  but  is  a  matter  for  the  discretion  of  the  Court ;  see  He  Smith,  40 
Ch.  D.  386,  where  it  was  refused  on  the  ground  that  the  remaindermen 
were  not  represented  by  an  independent  solicitor.  And  see  S.  L.  Act, 
1890  (App.  XL,  infra),  s.  14. 

{d)  See  lie  Beck,  24  Ch.  D.  608,  as  to  costs  payable  where  there  is  an 
attempted  sale  by  auction,  followed  by  an  actual  sale  by  private  contract. 
In  Re  Chaytor's  S,  E.  Act,  25  Ch.  D.  651,  costs  were  allowed  on  the 
higher  scale.  As  to  costs  of  deciding  a  question  under  the  Act,  see  Re 
Jone9,  26  Ch.  D.  736  ;  costs  of  tenant  for  life  in  defending  an  action  to 
restrain  him  from  selling,  Re  LlewelUn,  37  Ch.  D.  317  ;  costs  of  an  unsuc- 
cessful attempt  by  tenant  for  life  to  sell,  Re  Smith's  S.  £.,  [1891]  3  Ch. 
65 ;  ooets  on  sale  of  infanfs  land,  Re  Rudd,  W.  N.  1887,  p.  251  ;  costs 
of  separate  solicitors  employed  by  some  of  numerous  persons  constituting 
together  the  tenant  for  life,  Smith  v.  Lancaster,  [1894]  3  Ch.  439.  The 
costs  of  obtaining  the  consent  and  concurrence  of  mortgagees  of  the  life 
estate  will  not  be  allowed  except  under  s()ecial  circumstances  :  Cardigan 
V.  Cnrzim-Howe,  40  Ch.  D.  338,  affirmed  41  Ch.  D.  375  (not  following 
Re  Beck,  uhi  supra,  on  this  ix)int).  Auctioneer's  charges  for  valuation. 
rejiort,and  survey  were  held  not  within  this  sub-section  in  Re  Eyton's  S.E., 
^.  N.  1888,  p.  254;  but  costs  of  solicitor  and  surveyor  of  tenant  for 
life  in  respect  of  schemes  for  improvements  were  allowed  in  Rr  Lord 
Aamford's  S.  E,  43  Ch.  D.  84.  See  further  as  to  costs,  sects.  36,  4€  (6) 
and  47. 
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45  &  46  Vict.  .   of  a  power   of   sale   in    the   settlement   is   appIicaUo 

Cap^8.  thereunder  (a). 

Reinilatioiia  2^* — (^0  ^^P^^^  money  arising  under  this  Act  shall,  in  order 

respecting  to  its  being  invested  or  applied  as  aforesaid,  be  paid  either  to  the 

mvestment,  trustees  of  the  settlement  or  into  Court,  at  the  option  of  the  tenant 
and^inMme  of  '^^  lif«(i),  and  shall  be  invested  or  applied  by  the  trustees,  or  under 
secoritiea,  &c.     ^®  direction  of  the  Court,  as  the  case  may  be,  accordingly. 

(2.)  The  investment  or  other  application  by  the  trustees  shall  be 
made  according  to  the  direction  of  the  tenant  for  life  (c),  and  in 
default  thereof,  according  to  the  discretion  of  the  trustees,  but 
in  the  last-mentioned  case  subject  to  any  consent  required  or  direc- 
tion given  by  the  settlement  with  respect  to  the  investment  or  other 
application  by  the  trustees  of  trust  money  of  the  settlement;  and 
any  investment  shall  be  in  the  names  or  under  the  control  of  the 
trustees. 

(3.)  The  investment  or  other  application  under  the  direction  of 
the  Court  shall  be  made  ou  the  application  of  the  tenant  for  life,  or 
of  the  trustees. 

(4.)  Any  investment  or  other  application  shall  not  during  the 
life  of  the  tenant  for  life  be  altered  without  his  consent. 

(5.)  Capital  money  arising  under  this  Act,  while  remaining 
uninvested  or  imapplied,  and  securities  on  which  an  investment  of 
any  such  capital  money  is  made,  shall,  for  all  purposes  of  disposi- 
tion, transmission,  and  devolution,  be  considered  as  land,  and  the 
same  shall  be  held  for  and  go  to  the  same  persons  successively,  in 
the  same  manner  and  for  and  on  the  same  estates,  interests,  and 
trusts,  as  the  land  wherefrom  the  money  arises  would,  if  not  dis- 
posed of.  have  been  held  and  have  gone  under  the  settlement  (</]. 

(/i)  By  virtue  of  sect.  9,  sub-sect.  7  of  the  Finance  Act,  1894,  capital 
money  arining  under  the  Act  may  also  be  expended  in  [laying  any  estate 
duty  in  respect  of  property  comprised  in  the  settlement. 

(6)  In  Chok^*  v.  Owkts,  H4  Ch.  D.  498,  the  tenant  for  life  was  held  to 
have  exercised  his  option  by  consenting  to  an  order  for  payment  of  pur- 
chase-money into  Court.  The  option  cannot  be  exercised  properly  or  at  all 
if  there  arc  no  trustees  :  Hatftin  v.  ItvMell,  H8  Ch.  D.  845  ;  MeFishttrtui 
Grazehnwk's  CofUraH,  [1898]  2  Ch.  660  ;  though  a  purchaser  paying  hb 
))urchase-money  into  Court  in  ignorance  of  there  being  no  trustees  wooU 
get  a  good  title.  As  to  the  section  generally,  see  Dult^  of  Marlbonmfk  v. 
Marjoriftankn,  32  Ch.  D.  I,  at  pp.  5,  6 :  l(e  Fr^mr,  [1894]  1  Ch.  1.  As 
to  tenant  for  life  domiciled  abroad,  Re  JUoyd^  W.  X.  1886,  p.  37 :  '*^ 
L.  T.  643. 

(r)  See  previous  note.  The  sub-section  empowers  the  tenant  for  life  w 
select  the  particular  secunties  in  which  the  capital  money  is  to  be  inTestoL 
and  so  long  as  he  exercises  the  power  of  direction  honestly  he  cannot  be 
controlled  by  the  trustees  or  the  Court  ;  lie  Litrd  (hleridffe's  l^ettlem^^ 
[1895]  2  Ch.  704. 

(rf)  See  Duke  of  Marlharo^gh  v.  MatjorihaHk*,  32  Ch.  D.  1,  at  pp.  10, 13. 
Aud  as  to  the  precise  nature  of  the  jurisdiction  of  the  C>)urt  with  referew* 
to  capital  money,  sec  In  rf  Da  Tcitntr's  S,  L\  [1893]  1  Ch.  153.    Th« 
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(6.)  The  income  of  those  securities  shall  be  paid  or  applied  as  the   46  &  46  Vict. 
income  of  that  land,  if  not  disposed  of,  would  have  been  payable  or        ^'*^*'  ^^* , 
applicable  under  the  settlement. 

(7.)  Those  securities  maybe  converted  ijito  money,  which  shall 
be  capital  money  arising  under  this  Act. 

23.  Capital  money  arising  under  this  Act  from  settled  land  in    Investmeut  iu 
England  shaU  not  be  applied  in  the  purchase  of  land  out  of  England,   }^°^  "^  ^"o- 
nnless  the  settlement  expressly  authorises  the  same  (a). 

24. — (1.)  Land  acquired  by  purchase  or  in  exchange,   or  on   Settlement  oi 
partition,   shall  be  made  subject  to  the  settlement  in   manner  ^?f*^?^^", 
directed  in  this  section.  '  .  inTx^ange? 

(2.)  Freehold  land  shall  be  conveyed  to  the  uses,  on  the  trusts,  &c. 
and  subject  to  the  powers  and  provisions  which,  under  the  settle- 
ment, or  by  I'eason  of  the  exercise  of  any  power  of  charging  therein 
contained,  are  subsisting  with  respect  to  the  settled  land,  or  as  near 
thereto  as  circumstances  permit,  but  not  so  as  to  increase  or 
multiply  charges  or  powere  of  charging. 

(3.)  Copyhold,  customary,  or  leasehold  land  shall  be  conveyed 
to  and  vested  in  the  trustees  of  the  settlement  on  trusts  and  subject 
to  powers  and  provisions  corresponding,  as  nearly  as  the  law  and 
circumstances  permit,  with  the  uses,  trusts,  powers,  and  provisions 
to,  on,  and  subject  to  which  fi*eehold  land  is  to  be  conveyed  as 
aforesaid ;  so  nevertheless  that  the  beneficial  interest  in  land  held 
by  lease  for  years  shall  not  vest  absolutely  in  a  pei-son  who  is  by 
the  settlement  made  by  purchase  tenant  in  tail,  or  in  tail  male,  or 
in  tail  female,  and  who  dies  under  the  age  of  twenty-one  years,  but 
shall,  on  the  death  of  that  person  imder  that  age,  go  as  freehold 
land  conveyed  as  aforesaid  would  go. 

(4.)  Land  acquired  as  aforesaid  may  be  made  a  substituted 
security  for  any  charge  in  respect  of  money  actually  raised,  and 
remaining  unpaid,  from  which  the  settled  land,  or  any  part  thereof, 
or  any  undivided  share  thei^in,  has  theretofore  been  released  on 
the  occasion  and  in  oitier  to  the  completion  of  a  sale,  exchange,  or 
partition. 

(5.)  Where  a  charge  does  not  affect  the  whole  of  the  settled  laud, 
then  the  land  acquii'ed  shall  not  be  subjected  thereto,  unless  the 
land  is  acquired  either  by  purchase  with  money  arising  from  sale  of 
land  which  was  before  the  sale  subject  to  the  charge,  or  by  an 

}>ecnliar  mode  of  devolution  here  prescribed  with  reference  to  )>ei'8onalty 
'»  confined  to  capital  money  "  arising  under  thh  Act ;"  and  the  Editors 
are  disposed  to  think  that  it  cannot  in  cases  not  within  the  Act  be  applied 
fay  reference  to  money  arising  otherwise  than  under  the  Act.  Sect.  33 
i^oggests  a  convenient  mode  (adopted  in  the  present  collection)  of  avoiding 
any  question  on  this  point. 

(«)  See  Maberly  v.  Maherly,  33  Cli.  D.  455.  "England''  includes 
Wales  in  Acts  of  Tarliamcnt,  20  Geo.  2,  c.  42,  s.  3. 


778  APPENDIX   VII. 

45  &  46  Vict,  exchange  or  pai'tition  of  land  which,  or  an  undivide<l  share  wherem, 
Cap.  38.       ^^^  before  the  exchange  or  partition  subject  to  the  charge  (o), 

(6.)  On  land  being  so  acquired,  any  person  who,  by  the  direction 
of  the  tenant  for  life,  so  conveys  the  land  as  to  subject  it  to  any 
charge,  is  not  concerned  to  inquire  whether  or  not  it  is  proper  that 
the  land  should  bo  subjected  to  the  charge. 

(7.)  The  provisions  of  this  section  referring  to  land  extend  and 
apply,  as  far  as  may  be,  to  mines  and  mineiuls,  and  to  easements, 
rights,  and  privileges  over  and  in  relation  to  land. 


iMrRovK-  "VT^I. — Improvements. 

MKXTS. 

I injrrovf^neuts  with  Capital  Trust  Mof»ei/. 

Improvement$ 

with  Capital  25.  Improvements  authorised  by  this  Act  {h)  are  the  making  or 

Trmt  Money,  execution  on,  or  in  connexion  with,  and  for  the  benefit  of  settled 

Description  of  land,  of  any  of  the  following  works,  or  of  any  works  for  any  of  the 

au^rised^bv  following  purposes,  and  any  operation  incident  to  or  necessary  or 

Act.  proper  in  the  execution  of  any  of  those  works,  or  necessary  or 

(«)  The  charge  here  mentioned  may  be  one  createtl  by  the  settlement 
itKclf  :  jnr  Stirlinj?,  J.,  lie  Und  cHam/ord'g  S.  E.,  43  Ch.  D.  84,  at  p,93. 

(ft)  For  other  authorised  improvements,  see  S.  L.  Act,  1890  (App.XU 
infra),  h.  13.  In  lie  Himghtons  Etftate^  30  Ch.  D.  102,  capital  money  was 
oitlcred  to  be  applied  under  this  section  iu  paying  for  improvements  to 
secure  a  better  water-supply  to  a  mansion-house,  better  drainage  of  the 
mansion-house,  rebuilding  the  stable,  and  building  an  agent's  house  and 
two  cottages,  and  it  was  said  that  the  whole  of  the  expenditure  would 
have  been  authorised  even  without  the  Act,  as  to  which  see  DtnuUdwn  t. 
Donald wn,  3  Ch.  D.  743  ;  lie  Aldred's  Estate,  21  Ch.  D.228  ;  lleLftton* 
K  E.,  W,  N.  1884,  p.  193.  But  compare  and  consider  lie  Lurd  Gerari$ 
Settled  Estate,  [1893]  3  Ch.  252  ;  and  lie  Montagn,  [1897]  1  Ch.  685.  on 
appeal,  [1897]  2  Ch.  8,  which  lays  down  that  there  is  no  general  jnris- 
dictiou  in  the  Court  to  authorise  trustees  of  settletl  pi-operty  to  raise 
money  upon  mortgage  for  the  purpose  of  ini{)roviiig  it,  except  in  cases  of 
actual  salvage.  Mere  repairs  (as  distinguished  from  iK?rmHuent  improve- 
ments) must  be  paid  for  out  of  income  (^lle  De  Teiwirr'g  S.  ii,  [1893] 
1  Ch.  153  ;  lie  Tucker  m  S.  E.,  [1895]  2  Ch.  408),  but  improvements  may 
be  paid  for  out  of  cajjital  moneys  under  the  Act,  even  though  trustees  are 
authorised  to  pay  for  them  out  of  income,  Clarhe  v.  ThorMton^  35  Ch.  D. 
307  ;  followeil  in  lie  Lord  Stamford:^  S,  E.,  56  L.  T.  484  ;  am!  see  Ha? 
v.  Halrfffh,  [1891]  2  Ch.  13.  As  to  extra  expenditure  incidental  to  the 
execution  of  a  scheme  for  improvements  (water-supjjly),  but  not  included 
in  the  contract,  see  lie  Eulwer  Ltjttonn  Will,  38  Vh.  D.  2t».  As  to 
re-roofing,  see  lie  Seictow*  S.  E\  W.  N.  1890,  p.  24  ;  lie  Oaskrlf*  S.  E. 
[1894]  1  Ch.  485.  Silos  wei-e  held  not  to  be  within  sect.  25  in  lie  Brotd- 
loater  Estate,  33  W.  R.  738  :  but  they  are  mentioned  as  improvements  in 
the  schedule  to  the  Agricultural  Holdings  Act,  1883  (46  Jc  47  Vict.  c.61). 
which  (sect.  29)  in  effect  extends  sect.  25  of  the  S.  iZ  A.  so  as  to  indode 
such  improvements.  Apparently  re-draining  a  house  may  be  an  impfofe* 
ment  within  the  section,  lie  Harney,  [1894]  3  Ch,  562.  See  furtiier, 
note  (y)  to.  sect.  21  (ii.),  jrwy/m,  p.  773  :  and  sect.  30.  note  {a),  i'f^- 
p.  782  :  also  the  note  to  S.  L.  Act,  1890  (App.  XI.),  s.  13. 
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proper  for  carrying  into  effect  any  of  those  purposes,  or  for  securing  45  &  46  Vict. 
the  full  benefit  of  any  of  those  works  or  purposes  (namely) :  ^^^'  •^^• 

(L)  Drainage,    including    the    straightening,    widening,    or 

deepening  of  drains,  streams,  and  watercourses : 
(ii.)  Irrigation ;  warping : 
(iii.)  Drains,  pipes,  and  machinery  for  supply  and  distribution 

of  sewage  as  manure  : 
(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the 

sea,  or  a  tidal  water  (a) : 
(v.)  Ghroynes ;  sea  walls ;  defences  against  water : 
(vi.)  Inclosing ;  straightening  of  fences ;  re-division  of  fields : 
(vii.)  Beclamation ;  diy  warping : 
(viii.)  Farm  roads ;  private  roads ;  roads  or  streets  in  villages  or 

towns: 
(ix.)  Clearing;  ti'enching;  planting: 

(x.)  Cottages  for  labourei*s,  farm-servants,  and  artizans,  em- 
ployed on  the  settled  land  or  not  (6) : 
(xi.)  Farmhouses,  offices,  and  out-buildings,  and  other  buildings 

for  farm  purposes : 
(sii.)  Saw-mills,  scutch-mills,  and  other  mills,  water-wheels, 
engine-houses,  and  kilns,  which  will  inci^ease  the  vabie 
of  the  settled  land  for  agiicultuiiil  purposes  or  as  wood- 
land or  otherwise : 
(xiii.)  Beservoirs,  tanks,  conduits,   watercoiu'ses,   pipes,   wells, 
ponds,  shafts,  dams,  weirs,  sluices,  and  other  works  and 
machinery  for  supply  and  distribution  of  water  for  agri- 
cultural,   manufacturing,   or    other    purposes,    or    for 
domestic  or  other  consumption  (c) : 
(ziv.)  Tramways ;  railways ;  canals  ;  docks : 
(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea, 
or  tidal  waters,  for  facilitating  ti-ansport  of  persons  and 
of  agricultural  stock  and  produce,  and  of  manure  and 
other  things  required  for  ugiiculturol  purposes,  and  of 
minemls,  and  of  things  required  for  mining  purposes : 
(xvi)  Markets  and  market  places : 

(xrii.)  Streets,  roads,  paths,  squares,  gardens,  or  other  open 
spaces  for  the  use,  gi'atuitously  or  on  payment  of  the 
public  or  of  individuals,  or  for  dedication  to  the  public, 
the  same  being  necessary  or  pi'oper  in  connexion  with 
the  conversion  of  land  into  building  land : 
(xviii.)  Sewers,    drains,     watercoui*sos,     pipe-making,     fencing, 

(a)  Re  Bethlehem  Hospital,  »0  Cli.  D.  541. 

(})  Working  class  dwellings  are  added  by  48  A:  40  Vict.  c.  72,  s.  11. 
And  see  the  S.  L.  Act,  1890  (App.  XI..  ////m).  s.  18.  and  5:^  A:  .'»4  Vict, 
t,  70  8.  74 

[')  lie  bncell  Park  tli^tt^e.  W.  N.  1894.  p.  KH.".. 
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4b  &  Hi  Vkt. 
Cap.  as. 


Approval  by 
Land  Commis- 
8ionen  of 
scheme  for 
improvement 
and  payment 
thereon  {b). 


)mviiig,  biick-makiiig,  tile-making,  and  other  walks 
noceesaiy  or  proper  in  connexion  with  any  of  the  objects 
aforesaid : 
(xix.)  Trial  pits  for  mines,  and  other  preliminary  works  neoes- 
wiry  or  proper  in  connexion  with  development  of 
mines  («) : 
(xx.)  Be-construction,  enlargement,  or  improvement  of  any  of 

those  works. 
26* — (1>)  Where  the  tenant  for  life  is  desirous  that  capital 
money  aiising  under  this  Act  shal^  be  applied  in  or  towards  pay- 
ment for  an  improvement  authorised  by  this  Act,  he  may  sufamit 
for  approval  to  the  trustees  of  the  settlement,  or  to  the  Court  (c), 
as  the  case  may  require,  a  scheme  {d)  for  the  execution  of  the 
improvement  showing  the  proposed  expenditure  thereon. 

(2.)  Where  the  capital  money  to  be  expended  is  in  the  hands  of 
trustees,  then,  after  a  scheme  is  approved  by  them,  the  trustees 
may  apply  that  money  in  or  towards  payment  for  the  whole  or  part 
of  any  work  or  operation  comprised  in  the  improvement  (e),  on— 
(i.)  A  certificate  of  the  Land  Commissioners  (/)  certifying  that 
the  work  or  operation,  or  some  specified  pait  thereof,  has 
been  pi-opcrly  executed,  and  what  amount  is  properly 
payable  by  the  trustees  in  respect  thereof,  which  certificate 
shall  be  conclusive  in  favoui*  of  the  tinistoes  as  an  authority 
and  discharge  for  any  payment  made  by  them  in  pur- 
suance thereof ;  or  on 
(ii.)  A  like  certificate  of  a  comi)etent  engineer  or  able  practical 
suiTeyor  nominated  by  the  tinstoes  and  approved  by  the 
Commissionei"s,  or  by  the  Com*t,  which  certificate  shall  he 
conclusive  as  aforesaid ;  or  on 
(iii.)  An  oi^er  of  the  Court  directing  or  authoiising  the  tmsfcees 
to  so  apply  a  specifie<l  portion  of  the  capital  money  (y). 


(a)  Sec  J{e  Mundtjg  K  /;.,  [1891]  1  Ch.  :W9. 

(b)  This  section  is  not  rctruspectivc,  Jfe  KHatvhhvlVg  S.  A'.,  27  Ch.  1^- 
349,  affirmed.  29  id.  588. 

(r)  jK.ff.^  where  the  money  is  in  iV>urt,an<l  thou};h  there  be  no  trosiets 
Clarke  V.  TIiorntoH,  3:)  Ch.  1).  807. 
(rf)  A  scheme  cannot  safely  ]>e  tlisiMiiisctl  with,  and  was  fonncriy 


Whether  cx(>onKCS  of  improvements  on  land  since  sold  can  be  paid  out  of 
capital  money,  qu,  :  see  Ite  JfotthJi'uCM  S.  A'.,  uhi  ^pra.  See  also  R' 
Bnltver  LytUm«  WiU,  38  Ch.  D.  20,  tiupra,  p.  778,  n. 

(e)  As  to  ])ayincnt  of  the  costs  of  the  prc)mration  and  carrying  oat  (A 
the  scheme,  see  He  Lord  Stam/oreTt  S.  A'.,  43  Ch.  D.  ^4. 

(/)  Now  the  Bimrtl  of  Agriculture,  52  &  oS  Vict,  c,  30. 

07)  A  prospective  onler  will  not  he  made,  Jtr  MUhiriT*  S.  K,  flSJW^ 
3  Ch.  116.     And  see  JIp  Mar/jtdt  of  JirixtoVs  K  K.,  [1893]  3  Ch.  161. 
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(3.)  "WTiere  the  capital  money  to  bo  expeiidod  is  in  Court,  then,  45  &  46  Vict. 
after  a  scheme  is  appraved  by  the  Court,  the  Court  may,  if  it  thinks'  ^  •^^-  ^^' 
fit,  on  a  report  or  certificate  of  the  Commissioners,  or  of  a  com- 
petent  engineer  or  able  practical  surveyor,  approved  by  the  Court, 
or  on  such  other  evidence  as  the  Coiu*t  thinks  sufficient,  make 
such  order  and  give  such  directions  as  it  thinks  fit  for  the  appli- 
cation of  that  money,  or  any  part  thereof,  in  or  towards  payment 
for  the  whole  or  jmrt  of  any  work  or  operation  comprised  in  the 
improvement  (a). 

27.  The  tenant  for  life  may  join  or  concur  with  any  other  person  Coucurrence  in 
interested  in  executing  any  improvement  authorised  W  this  Act,  or  improvementa. 
in  contributing  to  the  cost  thereof  (&). 

28. — (1.)  The  tenant  for  life,  and  each  of  his  successors  in  title   Obligation  on 
having,  under  the  settlement,  a  limited  estate  or  interest  only  in  *®^*^*  ^^^  ^® 
the  settled  land,  shall,  during  such  period,  if  any,  as  the  Ltind   j^  maintain 
Commissioners  by  certificate  in  any  case  prescribe,  maintain,  and  insure,  &c.(r). 
repair,  at  his  own  expense,  every  improvement  executed  under  the 
foregoing  provisions  of  this  Act,  and  where  a  building  or  work  in 
its  nature  insurable  against  damage  by  fire  is  comprised  in  the 
improvement,  shall  insure  and  keep  insured  the  same,  at  his  own 
expense,  in  such  amoimt,  if  any,  as  the  Commissioners  by  certificate 
in  any  case  prescribe. 

(2.)  The  tenant  for  life,  or  any  of  his  successors  as  aforesaid, 
shall  not  cut  down  or  knowingly  permit  to  be  cut  down,  except  in 
proper  thinning,  any  trees  planted  as  an  improvement  under  the 
for^ioing  provisions  of  this  Act. 

(3.)  The  tenant  for  life,  and  each  of  his  successors  as  aforesaid, 
Mhall  from  time  to  time,  if  required  by  the  Commissioners,  on  or 
without  the  suggestion  of  any  person  having,  under  the  settlement, 
any  estate  or  interest  in  the  settled  land  in  possession,  remainder, 
or  otherwise,  report  to  the  Commissioners  the  state  of  ever}' 
improvement  executed  under  this  Act,  and  the  fact  and  particulars 
of  fire  insurance,  if  any. 

(4.)  The  Commissionei's  may  vary  any  certificate  made  by  them 
under  this  section,  in  such  manner  or  to  such  extent  as  circum- 
f<tances  appear  to  them  to  require,  but  not  so  as  to  increase  the 
liabilities  of  the  tenant  for  life,  or  any  of  his  successors  as  aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors  as  aforesaid, 
fails  in  any  respect  to  comply  with  the  requisitions  of  this  section, 
or  does  any  act  in  contravention  thereof,  anj*  person  having,  under 

(ff)  See  note  (<?)♦  ^pra,  p.  780. 

{b)  See  iZ«  Orioell  Park  Estate,  W.  N.  1894,  j).  135.  where  the  tenant 
for  life,  with  the  approval  of  the  Court,  joined  with  a  water  company  in  a 
scheme  for  supplying  water  to  the  estate,  and  the  trustees  were  authorised 
to  apply  capital  moneys  in  taking  fuUy-jmid  shares  in  the  company. 

(r)  See  S.  L.  A.  1887,  s.  2  ;  App.  IX.,  Infra. 


782 


APPENDIX    VII. 


45  &  46  Vict,  the  settlement,  any  estate  or  interest  in  the  settled  land  in  poeses- 
Cap.  38.  g^Qjj^  remainder,  or  reversion,  shall  have  a  right  of  action,  in 
respect  of  that  default  or  act,  against  the  tenant  for  life ;  and  tlte 
estate  of  the  tenant  for  life,  after  his  death,  shall  be  liable  to  make 
good  to  the  persons  entitled  under  the  settlement  any  damages 
occasioned  by  that  default  or  act. 


HxectUion  and 

Repair  of 
Improvetnenis, 

Protection  as 
ref^ards  waste 
in  execution 
and  repair  of 
improvements. 


Execution  and  Repair  of  Imiyrovements, 

29.  The  tenant  for  life,  and  each  of  his  successors  in  title  having, 
under  the  settlement,  a  limited  estate  or  interest  only  in  the  settled 
land,  and  all  pei*sons  employed  by  or  under  contract  with  the 
tenant  for  life,  or  any  such  successor,  may  from  time  to  time  enter 
on  the  settled  land,  and,  without  impeachment  of  waste  by  any 
remainderman  or  reversioner,  thereon  execute  any  improvement 
authorised  b}'^  this  Act,  or  inspect,  maintain,  and  repair  the  same, 
and,  for  the  purposes  thereof,  on  the  settled  land,  do,  make,  and 
use  all  acts,  works,  and  conveniences  proper  for  the  execution, 
maintenance,  repair,  and  use  thereof,  and  get  and  work  freestone, 
limestone,  day,  sand,  and  other  substances,  and  make  tramways 
and  other  ways,  and  bum  and  make  bricks,  tiles,  and  other  things, 
and  cut  down  and  use  timber  and  other  trees  not  planted  or  left 
standing  for  shelter  or  ornament. 


Improvement 

of  Land  Act, 

1864. 

Extension  of 
27  &  28  Vict, 
c.  114,  8.  9. 


CONTRACTS. 


Power  for 
tenant  for  life 
to  enter  into 
contracts. 


Improvemtivt  of  Land  Act^  1864. 

30.  The  enumeration  of  improvements  contained  in  section  nine 
of  the  Improvement  of  Land  Act,  1864,  is  hereby  extended  so  as 
to  comprise,  subject  and  according  to  the  provisions  of  that  Act, 
but  only  as  regai'ds  applications  made  to  the  Land  Commissioners 
after  the  commencement  of  this  Act,  all  improvements  authoiised 
by  this  Act  (a). 

Vni. — Contracts. 

31. — (1.)  A  tenant  for  life — 
(i.)  May  contract  (6)  to  make  any  sale,  exchange,  partition. 

mortgage,  or  charge ;  and 
(ii.)  May  vary  or  rescind,  with  or  without  consideration,  the 

contract,  in  the  like  cases  and  manner  in  which,  if  he 

(a)  The  section  merely  enlarges  the  number  of  improvements  which 
can  be  made  under  the  Improvement  of  Land  Act,  1864. />er  Ljndlej,  ImJ>< 
lU  JUirl  of  Strafford  and  Maples,  [18961  1  Ch.  23.5.  Qy.  whether 
improvements  within  that  Act  can  be  paid  for  under  the  S.  L.  Act,mifess 
they  are  within  sect.  25,  supra,  Re,  Newton's  S,  E.,  W.  N.  1889,  p.  201 : 
on  ai)peal,  W.  N.  1890,  p.  24. 

(/>)  As  to  the  distinction  in  the  Act  between  the  contract  and  the  sale, 
see  bttke  (f  Marlborough  v.  Sartoris,  32  Ch.  D.  616  ;  sed  quare. 
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were  absolute  owner  of  the  settled  land,  he  might  law-   45  &  46  Vict. 
fully  vaiy  or  rescind  the  same,  but  so  that  the  contract        Cap^8. 
as  varied  be  in  conformity  with  this  Act ;  and  any  such 
consideration,  if  paid  in  money,  shall  be  capital  money 
arising  under  this  Act ;  and 
(iii.)  May  contract  to  make  any  lease ;  and  in  making  the  lease 
may  vary  the  terms,  with  or  without  consideration,  but 
so  that  the  lease  be  in  conformity  with  this  Act ;  and 
(ir.)  May  accept  a  surrender  of  a  contract  for  a  lease,  in  like 
manner  and  on  the  like  terms  in  and  on  which  he  might 
accept  a  surrender  of  a  lease ;  and  thei'eupon  may  make 
a  new  or  other  contract,  or  new  or  other  contracts,  for  or 
relative  to  a  lease  or  leases,  in  like  manner  and  on  the 
like  terms  in  and  on  which  he  might  make  a  new  or 
other  lease,  or  new  or  other  leases,  where  a  lease  had  been 
granted;  and 
(v.)  May  enter  into  a  contract  for  or  relating  to  the  execution  of 
any  improvement  authorised  by  this  Act,  and  may  vary 
or  rescind  the  same ;  and 
(vi.)  May,  in  any  other  case  enter  into  a  contract  to  do  any  act 
for  carrying  into  effect  any  of  the  purposes  of  this  Act, 
and  may  vary  or  rescind  the  same. 
(2.)  Every  contract  shall  be  binding  on  and  shall  enure  for  the 
ba[iefit  of  the  settled  land,  and  shall  be  enforceable  against  and  by 
every  successor  in  title  for  the  time  being  of  the  tenant  for  life,  and 
may  be  carried  into  effect  by  any  such  successor  (a) ;  but  so  that  it 
may  be  varied  or  rescinded  by  any  such  successor,  in  the  like  case 
and  manner,  if  any,  as  if  it  had  been  made  by  himself. 

(3.)  The  Court  may,  on  the  application  of  the  tenant  for  life,  or 
of  any  such  successor,  or  of  any  person  interested  in  any  contract, 
give  directions  respecting  the  enforcing,  carrying  into  effect, 
varying,  or  rescinding  thereof  (6). 

(4.)  Any  preliminary  contract  under  this  Act  for  or  relating  to  a 
lease  shall  not  form  part  of  the  title  or  evidence  of  the  title  of  any 
person  to  the  lease,  or  to  the  benefit  thereof  (c). 

(fl)  See  sect.  12,  xupra^  p.  768,  and  note  (jV).  As  to  the  power  of  a 
tenant  for  life  to  complete  a  predecessor's  contract,  see  S.  L.  Act,  18i><) 
(App.  XI.,  infra)y  s.  6.  By  sect.  12  of  that  Act  provision  is  made 
enablinti^  dealings  as  between  the  tenant  for  life  and  the  estate. 

(ft)  Upon  an  application  under  this  sub-section  nothing  can  be  decidoil 
as  ajirainst  persons  not  parties  to  the  contract,  lie  The  AiUshury  S.  /Jl, 
W.  N.  1S93,  p.  140. 

((?)  Sect.  4  of  the  Conv.  Act,  1882  (App.  V.,  supra),  seems  also  to 
extend  to  this  case. 
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4')  &  46  Vict. 
C\r.  38. 


MIRCBLLA- 

XKOUH 

TKOVIHIONH. 


Application  of 
money  in  Court 
nnder  I^ands 
Clauses  and 
other  Acts. 

8  &  9  Vict. 

c.  18. 

23  &  24  Vict. 

c.  106. 

32  &  33  Vict. 

c.  18. 

40  &  41  Vict 

c.  18. 

Application  of 
money  in 
hands  of  trus- 
tees under 
powers  of 
settlement. 


IX. — Miscellaneous  Provisions. 

32.  AVhere,  under  an  Act  incorporating  or  apphdng,  wholly  or 
in  pait,  the  Lands  Glauses  Consolidation  Acts,  1845,  1860,  and 
1869,  or  under  the  Settled  Estates  Act,  1877  (»),  or  under  any  other 
Act»  public,  local,  personal,  or  private,  money  is  at  the  commence- 
ment of  this  Act  in  Court,  or  is  afterwards  paid  into  Court,  and  » 
liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to 
a  settlement,  then,  in  addition  to  any  mode  of  dealing  therewith 
authorised  by  the  Act  under  which  the  money  is  in  Court,  that 
money  may  be  invested  or  applied  as  capital  money  arising  under 
this  Act,  on  the  like  terms,  if  any,  respecting  costs  and  other  things, 
as  nearly  as  circumstances  admit,  and  (notwithstanding  anything 
in  this  Act)  according  to  the  same  procedure,  as  if  the  modes  of 
investment  or  application  authorised  by  thb  Act  were  authorised 
by  the  Act  imder  which  the  money  is  in  Court  {b). 

33.  Where,  under  a  settlement,  money  is  in  the  hands  of 
trustees,  and  is  liable  to  be  laid  out  (c)  in  the  purchase  of  land  to  be 
made  subject  to  the  settlement,  then,  in  addition  to  such  powers  of 
dealing  thert^with  as  the  trustees  have  independently  of  this  Act, 
they  may,  at  the  option  of  the  tenant  for  life,  invent  or  apply  the 
same  as  capital  money  aiising  under  this  Act  {d), 

(a)  In  Be  Afahin^n  Trustn,  W.  X.  ISS^,  p.  90,  Kny.  J,,  required  the 
Kopamte  examinntion  of  a  married  woman  to  be  taken  on  n  petition  amler 
the  S.  E.  Act,  1877  :  see,  however,  //^  WrtrtT*  S.  E..  flSiKV]  \V.  X.  41. 
As  to  cases  within  the  M.  VV.  P.  Act,  1882.  see  Kiddelt  v.  ifrrington,  2tJ 
Ch.  D.  220. 

(ft)  Money  in  Court  under  any  of  the  Acts  referred  to  may  be  paid  ont 
to  trustees.  See  sect.  21  (ix.),  p.  775,  Mupra^  and  cases  ciietl  in  note  (r). 
and  S.  L.  Act,  181)0  (App.  XL,  itifra)^  s.  14.  The  costs  of  any  investment 
of  such  money  should,  it  seems,  be  paid  by  the  company  or  bodvbv  whom 
it  was  paid  in  :  Ilfi  Ilanlmnf*  Tnutit,  W.  N.  1883,  p.  116  :  31  \V.  R.  7S4 : 
He  Jlarropa  7'n</«f*,  24  Ch.  D.  717.  Purchase-moneys  paid  into  Court 
under  the  Lands  Clauses  Act  of  land  belonging  to  a  charity  have  been 
held  to  be  within  this  section  :  B4:  ByrvtCit  (lutrittj,  23  Ch.'l).  171  :  see 
also  /?/•  Bfihlehemand  Bridewell  /fojtpitaU,  30  Ch.  D.  r>41 ;  and  Ex  parte 
Virur  of  CaMle  Bijthnm,  [189.")]  1  Ch.  348,  where  the  hind  taken 
))elouged  to  an  ecclesiastical  corporation  sole. 

((?)  See  as  to  these  words  and  the  construction  of  the  scK^tion,  Re  Witt 
jS'.  A'.,  [1896]  1  Ch.962,  where  trastees  were  empowered  to  invest  money, 
at  the  re^iuest  of  the  tenant  for  life,  in  the  pureha.se  of  i>articular  hiiid 
only  :  and  Be  Sultan*  Trusts,  [1898]  2  Ch.  629,  where  trustees  had  a 
jumper  of  investing  moneys  in  their  hands  in  the  purchase  of  land.it  being 
held  that  the  section  applied  to  both  cases. 

{d)  Although  it  has  not  arisen  from  the  sale  of  land :  Be  M/trienzir's 
Trtfxt^.  23  Ch.  U.  750  :  Be  Mnndi/t  S.  Al,  [18911  1  Ch.  399  :  Be  Byngt 
S.  /;..  [1892]  2  Ch.  219.  See,  too.  Clnrkfl  v.  ThorHtoH,  3.->  Ch.  D.  »>7: 
Be  lennttnty  40  Ch.  D.  .VJ4.  and  cases  cited  in  note  (b)  to  sect,  21,  p.  "73. 
jtupra.  The  section  gives  the  tenant  for  life  an  option  to  direct  how  the 
money  shall  be  invested  or  applied  :  Be  Gee,  [1895]  W.  X.  90.  In  E^ 
reMHnjmang  S.  A.,  [1897]  W.  N.  168,  there  being  no  tenant  for  life  to 
exercise  t)ie  option,  the  Court  directed  the  application  of  the  moner. 
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34.  Where  capital  money  ansing  under  this  Act  is  purchase-   45  &  46  Vict. 
money  paid  in  respect  of  a  lease  for  years,  or  life,  or  years  deter-       ^^^-  ^®- 
minable  on  life,  or  in  respect  of  any  other  estate  or  interest  in  land  Application  of 
less  than  the  fee  simple,  or  in  respect  of  a  reversion  dependent  on   money  paid 
any  such  lease,  estate,  or  interest,  the  trustees  of  the  settlement  or  ^<*r  ^®*^®  ^^ 
the  Ck)urt,  as  the  case  may  be,  and  in  the  case  of  the  Court  on  the  '®^'®^^*®^* 
application  of  any  party  interested  in  that  money,  may,  notwith- 
standing anything  in  this  Act,  require  and  cause  the  same  to  be 
laid  out,  invested,  accumulated,  and  paid  in  such  manner  as,  in  the 
judgment  of  the  trustees  or  of  the  Court,  as  the  case  may  be,  will 
give  to  the  parties  interested  in  that  money  the  like  benefit  there- 
from as  they  might  lawfully  have  had  from  the  lease,  estate, 
interest,  or  reversion  in  respect  whereof  the  money  was  paid,  or  as 
near  thereto  as  may  be  (a). 

36. — (!•)  Where  a  tenant  for  life  is  impeachable  for  waste  in   Cutting  and 
respect  of  timber,  and  there  is  on  the  settled  land  timber  ripe  and  ^^j  ^^  timber, 
fit  for  cutting,  the  tenant  for  life,  on  obtaining  the  consent  of  the   ™gLdg  JL  \^ 
trustees  of  the  settlement  or  an  order  of  the  Court,  may  cut  and,  sell  get  aside, 
that  timber*  or  any  part  thereof. 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall  be  set 
aside  as  and  be  capital  money  arising  under  this  Act,  and  the  other 
fourth  part  shall  go  as  rents  and  profits  (5). 

36.  The  Court  may,  if  it  thinks  fit,  approve  of  any  action,   Proceedings 
defence,  petition  to  Parliament,  parliamentary  opposition,  or  other  *or  protection 
proceeding  taken  or  proposed  to  be  taken  for  protection  of  settled   f-L^^^J^eS 
land,  or  of  any  action  or  proceeding  taken  or  proposed  to  be  taken   claimed  as 
for  recovery  of  land  being  or  alleged  to  be  subject  to  a  settlement,   settled. 
and  may  direct  that  any  costs,  charges,  or  expenses  incurred  or  to 
be  incurred  in  relation  thereto,  or  any  part  thereof,  be  paid  out  of 
property  subject  to  the  settlement  (c). 

(tf )  See  Qfttrell  v.  Cattrell,  28  Ch.  D.  629  ;  Be  GrijffUh's  WiU,  49  L.  T. 
161 ;  Askew  v.  Woodkead,  14  Ch.  D.  27  :  and  as  to  renewable  leaseholds, 
Be  Barber's  S.  K,  18  Ch.  D.  624 ;  Be  Lord  Bamlagh's  WiU,  26  Ch.  D.  590 ; 
as  to  reversions,  Be  Sebright' a  8.  E.^  33  Ch.  D.  429,  440  ;  as  to  ground 
rents,  Be  Bmoyerg  S.  £.,  W.  N.  1892,  p.  48.  This  section  does  not  apply 
to  chattels  which  are  sold  under  sect.  37  ;  Be  Ihike  of  Marlbo rough's 
SeUUment,  30  Ch.  D.  at  p.  133. 

(^)  Be  Duke  of  NeweagUe's  Settlement,  W.  N.  1883,  p.  99.  But  where 
the  tenant  for  life  had  power  to  cut  and  sell  timber  and  apply  the  pro- 
ceeds to  his  own  use,  it  was  held  that  on  a  sale  of  the  estate  and  growing 
timber,  the  amoant  of  the  valuation  of  the  timber  was  capital  money 
payable  to  the  trustees  under  sect.  21  of  this  Act :  Be  Llewellin,  37 
Cb.  D.  317. 

{e)  Proceedings  to  establish  a  claim  to  a  peerage  (the  result  being  also 
to  recover  estates)  have  been  held  to  be  within  this  section  :  Be  Earl  of 
AyUiford's  S.  K,  32  Ch.  D.  162.  8ee  also  Be  Jones,  31  W.  B.  399  ;  Stan- 
ford V.  BoberU,  62  L.  J.  Ch.  50  ;  Be  Ormrod's  S.  E.,  [1892]  2  Ch.  318. 
where  it  was  said  that  independently  of  this  section  the  Court  had,  under 
its  general  jurisdiction,  power  to  allow  costs  of  parliamentary  opposition 
out  of  capital  money. 

D.C.P.  50 
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46  k  46  Vict, 
Cap.  38. 

Heirlooms. 


37. — (1.)  Where  personal  chattels  are  settled  on  trust  so  as  to 
devolve  with  land  until  a  tenant  in  tail  by  purchase  is  born  or 
attains  the  age  of  twenty-one  years,  or  so  as  otherwise  to  vest  in 
some  person  becoming  entitled  to  an  estate  of  freehold  of  inheiit- 
ance  in  the  land,  a  tenant  for  life  of  the  land  may  sell  the  chattels 
or  any  of  them. 

(2.)  The  money  arising  by  the  sale  shall  be  capital  money 
arising  under  this  Act,  and  shall  be  paid,  invested,  or  applied  and 
otherwise  dealt  with  in  like  manner  in  all  respects  as  by  this  Act 
directed  with  respect  to  other  capital  money  arising  under  this  Act, 
or  may  be  invested  in  the  purchase  of  other  chattels,  of  the  same  or 
any  other  nature,  which,  when  purchased,  shall  be  settled  and  held 
on  the  same  trusts,  and  shall  devolve  in  the  same  manner  as  the 
chattels  sold  (a). 

(3.)  A  sale  or  purchase  of  chattels  under  this  section  shall  not  be 
made  without  an  order  of  the  Court  (6). 


TRUSTEES. 

Appointment 
of  trustees  by 
Court. 


X. — Trustees. 

38. — (1.)  If  at  any  time  there  are  no  trustees  of  a  settlement 
within  the  definition  (c)  of  this  Act,  or  where  in  any  other  case  it 
is  expedient,  for  purposes  of  this  Act,  that  new  trustees  of  a  settle- 
ment be  appointed,  the  Court  may,  if  it  thinks  fit,  on  the  apphca- 
tion  of  the  tenant  for  life,  or  of  any  other  person  having,  under  the 
settlement,  an  estate  or  interest  in  the  settled  land,  in  possession, 
remainder,  or  otherwise,  or,  in  the  case  of  an  infant,  of  his  testa- 
mentary or  other  guardian,  or  next  friend,  appoint  fit  persons  to  be 
trustees  under  the  settlement  for  purposes  of  this  Act  [d). 

(a)  See  Re  Duke  of  Marlhrrmt^lCs  Settlement,  80  Ch.  D.  127  ;  32  ii.  1 ; 
Re  Houghton  Estate,  30  Ch.  D.  102  ;  Re  Earl  of  Radnor' 9  Will  7Vi(ito,45 
Ch.  D.  402.  It  seems  that  heirlooms  settled  so  as  to  devolve  with  a 
•dignity  may  be  sold  under  this  section  :  Re  Sir  J,  R,  Carnae^t  WilL  30 
Ch.  D.  136.  In  Re  Brown's  Will,  27  Ch.  D.  179,  it  was  held  that  leave 
for  sale  of  a  mansion-house  containing  heirlooms  ought  not  to  be  gnnted 
without  some  direction  as  to  the  disposal  of  the  heirlooms,  and  they  were 
ordered  to  be  sold  with  liberty  for  the  tenant  for  life  to  bid  at  the  ale. 
See  also  Browne  v.  CoIUtis,  W.  N.  1890,  p.  78  ;  62  L.  T.  566.  Sak  of 
heirlooms  was  refused  in  JR^  Beavmont,  58  L.  T.  916.  A  trustee  with 
power  of  sale  of  land  is  trustee  for  purposes  of  this  section :  ConttM  t. 
Constable,  32  Ch.  D.  233.  Where  the  proceeds  of  the  sale  of  heirloomi 
are  invested  in  land,  such  land  is  not  subject  to  the  charges  affecting  the 
settled  land  at  the  time  of  the  sale  :  Re  Bvkeof  MarlhorSv^k,  J^e^  [1897] 
1  Ch.  712. 

(b)  There  is  no  jurisdiction  to  make  an  order  ex  past  facto;  bnt  where 
chattels  had  been  sold  advantageously  without  an  order,  the  Court  pro 
tected  the  trustees  by  directing  them  not  to  take  steps  to  recover  the 
chattels  :  Re  Ames,  [1893]  2  Ch.  479. 

(c)  See  sect.  2  (8),  and  notes  thereto,  p.  7Sl,  supra;  and  S.  L.Act, 
1890  (App.  XL,  infra^,  s.  16. 

(d)  Neither  the  tenant  for  life,  nor  a  person  who  may  become  tentf^ 
for  life,  will  be  appointed  :  Re  Harrop's  TrusU,  24  Ch.  D.  717,  719 ;  nw 
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(2.)  The  persons  so  appointed,  and  the  survivors  and  survivor  of  .46  &  46  Vict. 
them,  while  continuing  to  be  trustees  or  trustee,  and,  until  the        ^ap.  3c. 
appointment  of  new  trustees,  the  personal  representatives  or  repre- 
sentatiye,  for  the  time  being  of  the  last  surviving  or  continuing 
trastee,  shall  for  purposes  of  this  Act  become  and  be  the  trustees  or 
trustee  of  thd  settlement  (a). 

89. — (1.)  Notwithstanding  anj^ing  in  this  Act,  capital  money  Number  of 
arising  under  this  Act  shall  not  be  paid  to  fewer  than  two  persons  tnwteee  to  act. 
as  trustees  of  a  settlement,  unless  the  settlement  authorises  the 
receipt  of  capital  trust  money  of  the  settlement  by  one  trustee  (h). 

(2.)  Subject  thereto,  the  provisions  of  this  Act  refemng  to  the 
trustees  of  a  settlement  apply  to  the  surviving  or  continuing  trustees 
or  trustee  of  the  settlement  for  the  time  being. 

40.  The  receipt  in  writing  of  the  trustees  of  a  settlement,  or  Trustees' 
whepe  one  trustee  is  empowered  to  act,  of  one  trustee,  or  of  the  receipts, 
personal  representatives  or  representative  of  the  last  surviving  or 
continuing  trustee,  for  any  money  or  securities,  paid  or  transferred 
to  the  trustees,  trustee,  representatives,  or  representative,  as  the 
case  may  be,  effectually  discharges  the  payer  or  transferor  there- 
from, and  from  being  bound  to  see  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof,  and,  in  case  of  a 
mortgagee  or  other  person  advancing  money,  from  being  concerned 

the  solicitor  of  the  tenant  for  life,  Re  Kemp's  S.E.^  id.  485  ;  WJteeluxnghi 
V.  Walker^  23  Ch.  D.  752  ;  nor  in  general  two  persons  who  are  near  rela- 
tives to  each  other,  Be  Kiwwles'  S.  E.,  27  Ch.  D.  707  ;  see,  however,  Re 
WelU,  48  L.  T.  859.  In  Re  Morgan,  24  Ch.  D.  114,  the  trustees  of  the 
will  creating  the  settlement  were  appointed.  But  there  is  no  rule  of 
practice  that  the  trustees  of  the  will  ought  to  be  appointed  :  Re  Nicholas 
and  8.  L.  Art,  1882,  W.  N.  1894,  p.  165.  Colonial  trustees  were  appointed 
in  Re  Simpnon,  [1897]  1  Ch.  256,  where  there  was  an  infant  co-owner 
domiciled  in  Australia.  In  exceptional  cases  a  beneficiary  may  be 
appointed  :  Tempest  v.  Camoys,  W.  N.  1888,  p.  17  ;  68  L.  T.  202.  In 
Re  Wrights  Trusts,  24  Ch.  D.  662,  trustees  were  appointed  in  order  that 
a  fund  in  Court  might  be  paid  out  to  thera.  In  Ri',  Wilcock,  34  Ch.  D. 
608,  a  trustee  was  appointed  under  this  section  in  place  of  a  retiring 
trustee.  Trustees  appointed  under  this  section  have  the  power  to  give 
receipts  under  sect.  40  :  Coohes  v.  CooUes,  34  Ch.  D.  498-  In  cases  within 
sect.  60  (infra)  it  is  not  necessary  to  appoint  trustees  under  sect.  38  :  Re 
Dudley,  35  Ch.  D.  338.  As  to  stamp  on  the  order,  see  Re  Potter,  W.N.I  889, 
p.  69  ;  Re  Kennaway,  ih.  70.  The  application  should  be  by  summons  in 
Chambers  :  see  Settled  Land  Act  Bales.  The  summons  should  be  entitled 
in  the  matter  of  the  estates  settled  and  the  Act :  Re  Parry,  W.  N.  1884, 
p.  43.  An  injunction  may  be  granted  to  restrain  the  tenant  for  life  from 
selling  until  trustees  have  been  properly  appointed  for  purposes  of  the 
Act :  Wheelwright  v.  Walker,  23  Ch.  D.  752. 

(a)  The  provisions  with  reference  to  the  appointment  of  new  trustees 
contained  in  the  Trustee  Act,  1893  (App.  XV.,  infra"),  apply  to  trustees 
for  the  purposes  of  the  Settled  Land  Acts.  See  sect.  47  of  the  Trustee 
Act,  1893. 

(h)  A  power  of  sale  given  by  a  settlement  before  the  Act  to  the  sur- 
vivor of  several  trustees  constitutes  such  an  authority  :  Re  Oarnett-Orme  S^ 
Hargreaves'  Contract,  25  Ch.  D.  595. 
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46  ft  46  Vict. 
Cap.  38. 

Protection  of 
each  trustee 
indiyiduallj. 


Protection  of 

tnutees 

generally. 


Trustees*  ram- 
bursement. 


Keference  of 
difierences  to 
Court. 


to  see  that  any  money  advanced  by  him  is  wanted  for  any  purpose 
of  this  Act,  or  that  no  more  than  is  wanted  is  raised  (a). 

41.  Each  person  who  is  for  the  time  being  trofltee  of  a  settlement 
is  answerable  for  what  he  actually  receives  onl^*,  notwithstanding 
his  signing  any  receipt  for  conformit](%  and  in  respect  of  his  own 
acts,  receipts,  and  defaults  only,  and  is  not  answerable  in  respect  of 
those  of  any  other  trustee,  or  of  any  banker,  broker,  or  other  person, 
or  for  the  insufficiency  or  deficienc}*^  of  any  securities,  or  for  anf 
loss  not  happening  through  his  own  wilful  default. 

42.  The  trustees  of  a  settlement,  or  any  of  them,  are  not  liable 
for  giving  any  consent,  or  for  not  making,  bringing,  taking,  or 
doing  any  such  application,  action,  proceeding,  or  thing,  as  they 
might  make,  bring,  take,  or  do  (6) ;  and  in  case  of  purchase  of  land 
witii  capital  money  arising  under  this  Act,  or  of  an  exchange,  parti- 
tion, or  lease,  are  not  liable  for  adopting  any  contract  made  by  tbe 
tenant  for  life,  or  bound  to  inquire  as  to  the  propriety  of  the  pur- 
chase, exchange,  partition  or  lease,  or  answerable  as  regards  any 
price,  consideration,  or  fine,  and  are  not  liable  to  see  to  or  answer- 
able for  the  investigation  of  the  title,  or  answerable  for  a  conveyanoe 
of  land,  if  the  conveyance  purports  to  convey  the  land  in  the  proper 
mode,  or  liable  in  respect  of  purchase-money  paid  by  them  by 
direction  of  the  tenant  for  life  to  any  person  joining  in  the  convey- 
ance as  a  conveying  party,  or  as  giving  a  receipt  for  the  purchase- 
money,  or  in  any  other  character,  or  in  respect  of  any  other  money 
paid  by  them  by  direction  of  the  tenant  for  life,  on  the  purchase, 
exchange,  pai-tition,  or  lease  (c). 

43.  The  trustees  of  a  settlement  may  reimburse  themselves  or 
pay  and  discharge  out  of  the  trust  property  all  expenses  properly 
incurred  by  them. 

44.  If  at  any  time  a  difference  arises  between  a  tenant  for  life 
and  the  trustees  of  the  settlement  respecting  the  exercise  of  any  of 
the  powers  of  this  Act,  or  respecting  any  matter  relating  thereto. 


(a)  This  section  applies  to  trustees  appointed  under  sect.  B8  (Jtemhie) : 
Cooltet  V.  Cookejt,  34  Oh.  D.  498  :  Ilattsn  v.  Russell,  38  Oh.  D.  342.  See 
also  Pyns  v.  Phillips,  [1895]  W.  N.  8. 

(ft)  Compare  sect.  44. 

M  As  to  the  duties  of  the  trustees,  see  the  remarks  of  Pearson,  J^  in 
wheelwright  v.  Walker,  23  Ch.  D.  752,  761,  and  of  Kay,  J.,  in  HaHe*  r. 
Russell,  38  Ch.  D.  334.  Trustees  should  hold  an  even  hand  as  betweefi 
remaindermen  and  tenant  for  life,  and  will  not,  as  a  rule,  be  heaid  in 
support  of  an  application  to  the  Court  by  the  tenant  for  life  desiring  u> 
exercise  some  power  under  the  Acts,  Re  Hotchkitt's  S.  K,  3o  Ch.  P.  41- 
In  Re  Broadwater  Estate,  53  L.  T.  N.  S.  745,  where  the  tenant  for  life 
appealed  from  the  refusal  of  an  application  for  an  order  directing  the 
trustees  to  lay  out  capital  moneys,  and  the  trustees,  to  save  the  expense 
of  being  separately  represented  u|)on  the  appeal,  appeared  by  the  same 
counsel  as  the  tenant  for  life,  they  were  not  allowed  their  <X)6t8  of  the 
appeal  out  of  the  estate. 
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the  Court  may,  on  the  application  of  either  party,  give  such  direc-    46  ft  46  Vict. 
tions  respecting  the  matter  in  difference,  and  respecting  the  costs  of        Cap.  88. 
the  application,  as  the  Court  thinks  fit  (a). 

45.---(lO  A  tenant  for  life,  when  intending  to  make  a  sale,  Notice  to 
exchange,  partition,  lease,  mortgage,  or  charge,  shall  give  notice  of  tniatees. 
his  intention  in  that  behalf  to  each  of  the  trustees  of  the  settle- 
ment (6),  by  posting  registered  letters,  containing  the  notice, 
addressed  to  the  trustees,  severally,  each  at  his  usual  or  last  known 
place  of  abode  in  the  United  Kingdom,  and  shall  give  like  notice 
to  the  solicitor  for  the  trustees,  if  any  such  solicitor  is  known  to  the 
tenant  for  life,  by  posting  a  registered  letter  containing  the  notice, 
addressed  to  the  solicitor  at  his  place  of  business  in  the  United 
Kingdom,  every  letter  under  this  section  being  posted  not  less  than 
one  month  before  the  making  by  the  tenant  for  life  of  the  sale, 
exchange,  partition,  lease,  mortgage,  or  charge,  or  of  a  contract  for 
the  same  (c). 

(2.)  Provided  that  at  the  date  of  notice  given  the  number  of 
trustees  shall  not  be  less  than  two,  unless  a  contrary  intention  is 
expressed  in  the  settlement  {d), 

(3.)  A  person  dealing  in  good  faith  with  the  tenant  for  life  is 
not  concerned  to  inquire  respecting  the  giving  of  any  such  notice  as 
is  required  by  this  section  (e). 

(tf)  As  to  the  duty  of  the  trustees  of  a  settlement  to  take  proceedings 
under  this  section,  see  W/ufelwright  v.  Walker,  23  Ch.  D.  752,.  762  ;  but 
see  also  sect.  42,  supra. 

(h)  The  Court  wHl  restrain  the  tenant  for  life  from  selling,  while  there 
are  no  trustees  in  existence  :  Wheelwright  v.  Walker^  23  Ch.  D.  752.  As 
to  the  nature  of  the  notice  to  be  given  with  reference  to  a  sale,  exchange, 
partition  or  lease,  and  waiver  of  notice,  see  the  Settled  Land  Act,  1884, 
(App.  VIII.,  infra'),  s.  5  ;  but  that  section  does  not  include  mortgages  or 
charges,  and  as  to  these  notice  must  be  8i>ecific  :  Re  Rai/tS.  £.,  25  Ch.  D. 
4»i4.  No  notice  under  this  section  need  be  given  in  respect  of  a  lease  for  a 
term  not  exceeding  21  years  at  a  i*ack  rent  to  a  lessee,  not  exempted  from 
punishment  for  vaste  :  S.  L.  Act,  1890  (App.  XL,  t«//v/),  s.  7,  and  see 
Mogridge  v.  CUipp,  [1892]  3  Ch.  382. 

(c)  Notice  given  less  tnan  a  month  before  contract  but  more  than  a 
month  before  the  day  for  completion  was  held  sufficient  in  Dnheof  Marl- 
horvugh  v.  SartorU,  32  Ch.  D.  61(5 ;  and  a  purchaser  is  protected  if  there 
are  trustees  at  the  time  of  completion,  to  whom  notice  has  been  or 
might  have  been  given  :  Hatten  v.  Ihinxell,  38  Ch.  D.  334.  No  notice 
need  be  given  where  trustees  have  been  appointed  under  sect.  60.  to  carry 
out  a  sale  :  Re  (hmUewt  of  DudU-tfi  Cofdract,  35  Ch.  D.  338. 

^{i)  Such  an  intention  is  expressed  where  the  settlement  authorises 
capital  trust  money  of  the  settlement  to  be  paid  to  the  survivor  of  several 
trustees :  Re  Otirnett'Orme  Sr  Hargrvavrn^  Contract  25  Ch.  D.  595. 

(e)  See  Batten  v.  Rfotsell,  88  Ch.  D.  334  :  Mog ridge  v.  Ctapjf,  [1892] 
3  Ch,  382,  where  a  lessee  was  hekl  to  be  protecteil  by  this  sub-section, 
though  there  were  no  tiiistees,  and  it  was  suggested  that  had  the  lessee 
known  that  such  was  the  case  it  would  have  made  no  difference  ;  and  Re 
Fisher  .5-  GrazehrooUs  Contract,  [1S98]  2  Ch.  660. 
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46  &  46  Vict. 
Cap.  38. 

court;  land 
con- 

MIB8I0NER8 ; 
FROCEDVKK. 

Regulations 
respecting 
payments  into 
Court,  applica- 
tions,  &c. 


30  &  40  Vict, 
c.  69. 

44  &  46  Vict, 
c.  68. 


XI. — Court;  Land  Commissioners;  Procedure. 

46, — (1.)  All  matters  within  the  jurisdiction  of  the  Court  under 
this  Act  shall,  subject  to  the  Acts  regulating  the  Court,  be  asdgned 
to  the  Chancery  Division  of  the  Court. 

(2.)  Payment  of  money  into  Court  effectually  exonerates  there- 
from the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall  be  by  petition,  or  by 
summons  at  Chambers  (a). 

(4.)  On  an  appHcation  by  the  trustees  of  a  settlement  notice  shall 
be  served  in  the  first  instance  on  the  tenant  for  life. 

(5.)  On  any  application  notice  shall  be  ser\-ed  on  such  persons, 
if  any,  as  the  Court  thinks  fit. 

(6.)  The  Court  shall  have  fuU  power  and  discretion  to  make 
such  order  as  it  thinks  fit  respecting  the  costs,  charges,  or  expenses 
of  all  or  any  of  the  parties  to  any  application,  and  may,  if  it  thinks 
fit,  order  that  all  or  any  of  those  costs,  charges,  or  ex{)enseB  be  paid 
out  of  property  subject  to  the  settlement  (a). 

(7.)  General  Eules  for  purposes  of  this  Act  shall  be  deemed 
Rules  of  Court  within  section  seventeen  of  the  Appellate  Jurisdic- 
tion Act,  1876,  as  altered  by  section  nineteen  of  the  Supreme  Court 
of  Judicature  Act,  1881,  and  may  be  made  accordingly  (6). 

(8.)  The  powers  of  the  Court  may,  as  regai'ds  land  in  the  County 
Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of  Chanceiy 
of  the  County  Palatine ;  and  Eules  for  regulating  proceedings  in 
that  Court  shall  be  from  time  to  time  made  bv  the  Chancellor  of 
the  Duchy  of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of 
the  High  Coiu't  acting  in  the  Chancery  Division,  and  of  the  Vice- 
Chancellor  of  the  Countv  Palatine. 

(9.)  General  Eules,  a/iid  Rules  for  the  Court  of  Chancery  of  the 
County  Pahitiney  may  be  made  at  any  time  after  the  jMmsiuy  of  this 
Act,  to  taki'  effect  on  or  after  the  commencement  of  this  Act  (r). 

(10.)  The  powers  of  the  Court  may,  as  regards  land  not  exceeding 
in  capital  value  five  hundred  pounds,  or  in  annual  rateable  value 
thirty  pounds,  and,  as  regai-ds  capital  money  arising  under  this 
Act,  and  securities  in  which  the  same  is  invested,  not  exceeding  in 

(fl.)  Under  rule  2  of  the  S.  L.  Act  Rules,  1882,  all  applications  to  the 
Court  may  be  made  by  summons,  and  only  the  costs  of  a  summons  are  to 
be  allowed  if  a  petition  is  presented  without  the  direction  of  the  judge. 
The  costs  of  a  petition  were  allowed  in  Re  Bethlehem  and  BridetoeU  Hfitjn- 
taU,  30  Ch.  D.  541.  See  Re  SmUh's  .S,  E„  [1891]  3  Ch.  65,  where  under 
sub-sect.  (6),  remi  together  with  sect.  55,  sab-sect.  3,  the  costs  of  » 
unsuccessful  attempt  by  the  tenant  for  life  to  sell  were  charged  upon  the 
settled  land  ;  and  see  sect.  21  (x.),  and  note  (<i),  ^upra,  p.  775. 

(?0  See  the  Settled  Land  Act  Kules  and  Forms,  1882,  issued  in  Vec^ 
1882  (W.  N.,  Jan.  6th,  1883). 

Qc)  This  sub-section  has  been  repealed  by  the  Statute  Law  Rerision 
Act,  1898. 
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amount  or  value  five  hundred  pounds,  and  as  regards  personal  45  &  46  Vict. 
chattels  settled  or  to  be  settled,  as  in  this  Act  mentioned,  not  ^^'  ^^• 
exceeding  in  value  five  hundred  pounds,  be  exercised  by  any  County 
Ooiu-t  within  the  district  whereof  is  situate  any  part  of  the  land 
which  is  to  be  dealt  with  in  the  Ooxirt,  or  from  which  the  capital 
money  to  be  dealt  with  in  the  Court  arises  under  this  Act,  or  in 
oonnezion  with  which  the  personal  chattels  to  be  dealt  with  in  the 
Court  are  settled. 

47.  Where  the  Court  directs  that  any  costs,  charges,  or  expenses  Payment  of 
be  paid  out  of  property  subject  to  a  settlement,  the  same  shall,  *^*^^*?JJ'^*  ®^ 
Bubject  and  according  to  the  directions  of  the  Court,  be  raised  and  ^-^ 
paid  out  of  capital  money  arising  under  this  Act,  or  other  money 
liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to 
the  settlement,  or  out  of  investments  representing  such  money,  or 
out  of  income  of  any  such  money  or  investments,  or  out  of  any 
accumulations  of  income  of  land,  money,  or  investments,  or  by 
means  of  a  sale  of  part  of  the  settled  land  in  respect  whereof  the 
costs,  charges,  or  expenses  are  incurred,  or  of  other  settled  land 
comprised  in  the  same  settlement  and  subject  to  the  same  limita- 
tions, or  by  means  of  a  mortgage  of  the  settled  land  or  any  part 
thereof,  to  be  made  by  such  person  as  the  Court  directs,  and  either 
by  conveyance  of  the  fee  simple  or  other  estate  or  interest  the 
subject  of  the  settlement,  or  by  creation  of  a  term,  or  otherwise,  or 
by  means  of  a  charge  on  the  settled  land  or  any  part  thereof,  or 
partly  in  one  of  those  modes  and  partly  in  another  or  others,  or  in 
any  other  such  mode  as  the  Court  thinks  fit  {a). 

48. — (1.)  The  commissioners  now  bearing  the  three  several  styles   Constitationof 
of  the  Indosure  Commissioners  for  England  and  Wales,  and  the   ^l^'^^  Comnus- 
Copyhold  Commissioners,  and  the  Tithe  Commissioners  for  England  j^^q„  *  ^c, 
and  Wales  shall,  by  virtue  of  this  Act,  become  and  shall  be  styled 
the  Land  Commissioners  for  England  (b), 

(2.)  The  Land  Commissioners  shall  cause  one  seal  to  be  made 
with  their  style  as  given  by  this  Act ;  and  in  the  execution  and 
discharge  of  any  power  or  duty  under  any  Act  relating  to  the  three 
several  bodies  of  commissioners  aforestiid,  they  shall  adopt  and  use 
the  seal  and  style  of  the  Land  Commissioners  for  England,  and 
no  other. 

(3.)  Nothing  in  the  foregoing  provisions  of  this  section  shall  be 
construed  as  altering  in  any  respect  the  powers,  authorities,  or 
duties  of  the  Land  Commissioners,  or  as  affecting  in  respect  of 

(fl)  See  sect.  21  (x.),  and  note  (<Q,jwi/?/v/,  p.  7 To  :  and  Be  Smith's  S.  JC.i 
[1891]  3Ch.65. 

(ft)  The  powehj  and  duties  of  the  Land  Commissioners  were  transferred 
to  the  Board  of  Agriculture  by  the  Board  of  Agriculture  Act,  188'.* 
(52  k  53  Vict.  c.  30),  which  repeals  this  section  down  to  the  end  of 
6ub-Bect.  5,  inclusive. 
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46  &  46  Vict,   appointment,   salary,   pension,  or  otherwise,  any  of  those  oom> 
Cap.  38.       missioneTS,  in  office  at  the  passing  of  this  Act,  or  any  assistant 
commissioner,  secretary,  or  other  officer  or  person  then  in  office  or 
employed  under  them. 

(4.)  All  Acts  of  Parliament,  judgments,  decrees,  or  orders  of  any 
Court,  awards,  deeds,  and  other  documents,  passed  or  made  hebm 
the  commencement  of  this  Act,  shall  be  read  and  have  effect  as  if 
the  Land  Commissioners  were  therein  mentioned  instead  of  one  or 
more  of  the  three  several  bodies  of  commissioners  aforesaid. 

(5.)  All  acts,  matters,  and  things  commenced  by  or  imder  the 
authority  of  any  one  or  more  of  the  three  several  bodies  of  com- 
missioners aforesaid  before  the  commencement  of  this  Act,  and  not 
then  completed,  shall  and  may  be  carried  on  and  completed  by  or 
under  the  authority  of  the  Land  Commissioners :  and  the  Land 
Commissioners,  for  the  purpose  of  prosecuting,  or  defending,  and 
carrying  on  any  action,  suit,  or  proceeding  pending  at  the  com- 
mencement of  this  Act,  shall  come  into  the  plaoe  of  any  one 
or  more,  as  the  case  may  require,  of  the  three  several  bodies  of 
commissioners  aforesaid. 

(6.)  The  Land  Commissioners  shall,  by  virtue  of  this  Act,  have, 
for  the  purpose  of  any  Act,  public,  local,  personal,  or  private, 
passed  or  to  be  passed,  making  provision  for  the  execution  of  im- 
provements on  settled  land,  all  such  powers  and  authorities  as  they 
have  for  the  purposes  of  the  Improvement  of  Land  Act,  1864 ;  and 
the  provisions  of  the  last-mentioned  Act  relating  to  their  pro- 
ceedings and  inquiries,  and  to  authentication  of  instruments,  and 
to  declarations,  statements,  notices,  applications,  forms,  security 
for  expenses,  inspections,  and  examinations,  shall  extend  and  apply 
as  far  as  the  nature  and  circumstances  of  the  case  admit,  to  acts 
and  proceedings  done  or  taken  by  or  in  relation  to  the  Land  Com- 
missioners under  any  Act  making  provision  as  last  aforesaid ;  and 
the  provisions  of  any  Act  relating  to  fees  or  to  security  for  costs  to 
be  taken  in  respect  of  the  business  transacted  under  the  Acts 
administered  by  the  three  several  bodies  of  commissioners  aforesaid 
shall  extend  and  apply  to  the  business  transacted  by  or  under  the 
direction  of  the  Land  Conmiissioners  under  any  Act,  pubUc,  local, 
personal,  or  private,  passed  or  to  be  passed,  by  which  any  power  or 
duty  is  conferred  or  imposed  on  them. 

49. — (1.)  Every  certificate  and  report  approved  and  made  by 
the  Land  Commissioners  under  this  Act  shall  be  filed  in  their 
office. 

(2.)  An  office  copy  of  any  certificate  or  report  so  filed  shall  be 
delivered  out  of  their  office  to  any  person  requiring  the  same,  <m 
payment  of  the  proper  fee,  and  shall  be  sufficient  evidence  of  the 
certificate  or  report  whereof  it  purports  to  be  a  copy. 


27  &  28  Vict. 
c.  114. 


Filing  of  cer- 
tificates, &c., 
of  Commis- 
Bioners. 
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Xn. — Bbstrictions,  Savings,  and  General  Pbovisions. 

50. — (1.)  The  powers  under  this  Act  of  a  tenant  for  life  are  not 
capable  of  assignment  or  release,  and  do  not  pass  to  a  person  as 
beiDg,  by  operation  of  law  or  otherwise,  an  assignee  of  a  tenant  for 
life,  and  remain  exei'ciseable  by  the  tenant  for  life  after  and  notwith- 
standing any  assignment,  by  operation  of  law  or  otherwise;  of  his 
estate  or  interest  under  the  settlement  (a). 

(2.)  A  contract  by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  under  this  Act  is  void. 

(3.)  But  this  section  shall  operate  without  prejudice  to  the  rights 
of  any  person  being  an  assignee  for  value  of  tiie  estate  or  interest  of 
the  tenant  for  life  (6) ;  and  in  that  case  the  assignee's  rights  shall 
not  be  affected  without  his  consent,  except  that,  unless  the  assignee 
is  actually  in  possession  of  the  settled  land  or  part  thereof,  his 
consent  shall  not  be  requisite  for  the  making  of  leases  thereof  by 
the  tenant  for  life,  provided  the  leases  are  made  at  the  best  rent 
that  can  reasonably  be  obtained,  without  fine,  and  in  other  respects 
are  in  conformity  with  this  Act. 

(4.)  This  section  extends  to  assignments  made  or  coming  into 
operation  before  or  after  and  to  acts  done  before  or  after  the  com- 
mencement of  this  Act ;  and  in  this  section  assignment  includes 
assignment  by  way  of  mortgage,  and  any  partial  or  qualified  assign- 
ment, and  any  charge  or  incumbrance  ;  and  assignee  has  a  meaning 
corresponding  with  that  of  assignment. 

51. — (1.)  If  in  a  settlement,  wiU,  assunince,  or  other  instrument 
executed  or  made  before  or  after,  or  partly  before  and  partly  after, 
the  commencement  of  this  Act  a  provision  is  inserted  pui-porting  or 
attempting,  by  way  of  direction,  declaration,  or  otherwise,  to  forbid 
a  tenant  for  life  to  exercise  any  power  luider  this  Act,  or  attempting, 
or  tending,  or  intended,  by  a  limitation,  gift,  or  disposition  over  of 
settled  land,  or  by  a  limitation,  gift,  or  disposition  of  other  real  or 
any  personal  property,  or  by  the  imposition  of  any  condition,  or  by 
forfeiture,  or  in  any  other  maimer  whatever,  to  prohibit  or  prevent 

{a)  E.  g.,  after  his  bankruptcy  :  Ra  MamelVg  S.  K,  W.  N.  1884, 
p.  209;  lie  The  MarquU  of  Ailesimrt/'s  S.  E.,  [1892]  1  Ch.  506.  See 
also  Re  Mundy  ^-  Hoper't  Contract,  [1899]  1  Ch.  275,  where  there  had 
been  a  re-settlement.  As  to  assignments  or  charges  in  consideration  of 
marriage  or  by  way  of  family  arrangement,  see  S.  L.  Act,  1890  (App.  XL, 
infra),  s.  4  ;  and  lie  The  Aileubnry  S.  E.,  W.  N.  1893,  140. 

(ft)  Compare  Hardaker  v.  Mmrhouse,  26  Ch.  D.  417  ;  Be  Q)oj}er, 
Cooper  V.  Slight,  27  Ch.  D.  565  ;  and  lie  Redi/ujfeld  S,'  Herring's  Gmtraet, 
[1893]  2  Ch.  332.  As  to  a  sale  of  the  mansion-house  by  a  tenant  for  life 
whose  estate  is  mortgaged  to  its  full  value,  and  as  to  consent  of  mort- 
gagees, Hee  Re  Seh'rigKVs  S,  E.,  33  Ch.  D.  429 ;  and  see  as  to  costs  of 
asBigneei,  Cardigan  v.  Ourzan-Hmjoe,  40  Ch.  D.  338  :  41  Ch.  D.  375  ;  and 
as  to  their  rights  under  the  Settled  Estates  Act,  1877  (40  &41  Vict.  c.  18), 
see  Be  Ebtworth  ^-  Tldtfs  amtract,  42  Ch.  D.  23. 


45  &  46  Vict. 
Cap.  38. 


KBSTKICTIONS, 

SAVINGS, 

AND  GENERAL 

PROVISIONS. 


Puwers  not 
assignable ; 
contract  not 
to  exercise 
powers  void. 


Prohibition 
or  limitation 
a^^ainst  exer- 
cise of  powersy 
void. 
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46  &  46  Vict. 
Cap.  38. 


ProTiaion 

against 

forfeiture. 

Tenant  for  life 
trustee  for  all 
parties  in- 
terested. 


General  pro- 
tection of 
purchasers,  &c. 


him  from  exerciBing,  or  to  induce  him  to  abstain  from  exercising, 
or  to  pnt  him  into  a  position  inconsistent  with  his  exercising,  any 
power  under  this  Act,  that  provision,  as  far  as  it  purports,  or 
attempts,  or  tends,  or  is  intended  to  have,  or  would  or  might  have, 
the  operation  aforesaid,  shall  be  deemed  to  be  void  (a). 

(2.)  For  the  purposes  of  this  section  an  estate  or  interest  limited 
to  continue  so  long  only  as  a  person  abstains  from  exerdsing  any 
power  shall  be  and  take  effect  as  an  estate  or  interest  to  continue 
for  the  period  for  which  it  would  continue  if  that  person  were  to 
abstain  from  exercising  the  power,  discharged  from  liabihty  to 
determination  or  cesser  by  or  on  his  exercising  the  same. 

52.  Notwithstanding  anything  in  a  settlement,  the  exercise  by 
the  tenant  for  life  of  any  power  under  this  Act  shall  not  occasion  a 
forfeiture  (i). 

53.  A  tenant  for  life  shall,  in  exercising  any  power  under  this 
Act,  have  regard  to  the  interests  of  all  parties  entitled  under  the 
settlement,  and  shall,  in  relation  to  the  exercise  thereof  by  him,  be 
deemed  to  be  in  the  position  and  to  have  the  duties  and  HabiUties 
of  a  trustee  for  those  parties  (c). 

54.  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge,  a 
purchaser,  lessee,  mortgagee,  or  other  person  dealing  in  good  faith 
with  a  tenant  for  life  shall,  £i8  against  all  parties  entitled  under  the 
settlement,  be  conclusively  taken  to  have  given  the  best  price, 

(a)  As  to  the  object  of  this  section  ''which  is  undoubtedly  retro- 
spective," see  2}er  Lord  Selbome,  C,  Be  Uazle's  S.  £.,  29  Ch.  D.  78,  84. 
It  seems  that  a  limitation  over  on  failure  to  comply  with  a  condition  far 
residence  in  a  dwelling-house  on  the  estate  is  void  under  this  section : 
lifi  Pagetg  S.  E.,  30  Ch.  D.  161  :  lie  Eastmans  S.  K,  [1898]  W.  K.  170; 
and  cf.  lie  Ames,  [1893]  2  Ch.  479,  and  Re  Smith,  [1899]  1  Ch.  331  (gift 
over  of  personal  estate  in  case  of  sale  of  the  i*eal  estate).  But  seeiZ* 
Ilayne^,  37  Ch.  D.  306,  in  which  it  was  held  that  though  such  a  limitation 
cannot  prevent  the  exercise  of  the  powers  of  disposition  given  by  the 
Act,  yet  it  talves  effect  if  no  such  disposition  is  made.  And  see  -Bf 
Tliompsoji,  21  L.  R.  (Ir.)  109 ;  lie  Sudbury  ^-  Poynton  Estaiet.  [1893] 
3  Ch.  74,  and  lie  Edwards'  Settlement,  [1897]  2  Ch.  412.  The  statutory 
powers  are  exerciseable  without  the  sanction  of  the  Court,  notwithstanding 
an  administration  order  :  Cardigan  v.  Curum-Uowe,  30  Ch.  D.  531. 

(J)  See  note  to  sect.  51. 

(c)  A  tenant  for  life  will  not  be  restrained  from  selling  on  merely 
speculative  evidence  of  an  expected  future  increase  in  value :  Tka»M 
V.  Williams,  24  Ch.  D.  558  ;  but  he  would  be  if  he  proposed  to  sell  the 
propertv  "  intinitely  below  its  real  value " :  Wheelwright  v.  WdlkeTy 
23  Ch.  b.  752,  762.  As  to  how  far  a  tenant  for  life  is,  strictly  speaking, 
a  trustee,  and  as  to  the  meaning  of  the  section  generally,  see  Dvh^  <»/ 
Marlborough  v.  Maijoribanks,  32  Ch.  D.  1  ;  Cardigan  v.  Curnfi^Hwt, 
41  Ch.  D.  375,  379  ;  He  Lord  Stamford's  S.  E.,  43  Ch.  D.  84, 91 ;  Be  Lfifd 
Stamford's  Estate,  56  L.  T.  484 ;  He  Etirl  of  Badnor's  WiU  Dnuts, 
45  Ch.  D.  402  ;  Be  Marquis  of  Ailesbury's  S.  E.,  [1892]  1  Ch.  506; 
Hampden  v.  Earl  of  Buckinghamshire  (as  to  mortgaging),  [1893]  2  Ch. 
531  :  Doicager  Duvhess  of  Sutherlatid  v.  Duke  of  Sutherland,  [1893] 
3  Ch.  169.  See  also  Chandler  v.  Bradley,  cited  under  sect  7.  where  the 
tenant  for  life  took  a  bribe. 
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consideration,  or  rent,  as  the  case  may  requii-e,  that  could  resjson-  46  &  46  Vict. 

ably  be  obtained  by  the  tenant  for  life,  and  to  have  complied  with        ^^'  ^^• 

all  the  requisitions  of  this  Act  (a). 

56.— (1.)  Powers  and  authorities  conferred  by  this  Act  on  a  Exercifteof 

tenant  for  life  or  trustees  or  the  Court  or  the  Land  Commissioners  (b)  powers ;  limi- 

are  exerciseable  from  time  to  time.  tation  of  pro- 

visions  oCCm 
(2.)  Where  a  power  of  sale,  enfranchisement,  exchange,  partition,  * 

leasing,  mortgaging,  charging,  or  other  power  is  exercised  by  a 

tenant  for  life,  or  by  the  trustees  of  a  settlement,  he  and  they  may 

respectively  execute,  make,  and  do  all  deeds,  instruments,  and 

things  necessarj'  or  proper  in  that  behalf. 

(3.)  Where  smy  provision  in  this  Act  refers  to  sale,  purchase, 
exchange,  partition,  leasing,  or  other  dealing,  or  to  any  power,  con- 
sent, pajTnent,  receipt,  deed,  assurance,  contract,  expenses (c),  act,  or 
transaction,  the  same  shall  be  construed  to  extend  only  (unless  it  is 
otherwise  expressed)  to  sales,  purchases,  exchanges,  partitions,  leas- 
ings,  dealings,  powers,  consents,  j)ay  men  ts,  receipts,  deeds,  assurances, 
contracts,  expenses,  acts,  and  transactions,  under  this  Act. 

56. — (1.)  Nothing  in  this  Act  shall  take  away,  abridge,  or  pre-    Saying  for 
judicially  affect  any  power  for  the  time  being  subsisting  under  a  other  powers, 
settlement,  or  by  statute  or  otherwise,  exerciseable  by  a  tenant  for 
life,  or  by  trustees  with  his  consent,  or  on  his  request,  or  by  his 
direction,  or  otherwise ;   and  the  powers  given  by  this  Act  are 
cumulative  (ri). 

(2.)  But,  in  case  of  conflict  between  the  provisions  of  a  settle- 
ment and  the  provisions  of  this  Act,  relative  to  any  matter  in 
respect  whereof  the  tenant  for  life  exercises  or  (iontracts  or  intends 
to  exercise  any  power  imder  this  Act,  the  provisions  of  this  Act 
shall  prevail  (c) ;  and,  accordingly,  notwithstanding  anything  in  the 
settlement,  the  consent  of  the  tenant  for  life  (/)  shtdl,  by  virtue  of 

(a)  See  Ilattim  v.  llimell,  38  Ch.  D.  334. 

(*)  Now  the  Board  of  Agriculture  (52  &  53  Vict.  c.  30). 

(0  «ee  Be  Smith's  S.  &'.,  [1891]  3  Ch.  65. 

(</)  Sec  the  Duke  of  Nfiwcantle^s  EstnUs,  24  Ch.  D.  12l»  ;  lie  MameVs 
S.  jR,  VV.  N.  1884,  p.  209,  where  the  tenant  for  life  was  bankrupt, 
and  stated  to  have  contumaciously  refused  to  exercise  his  statutory 
powers. 

(«)  See  Clarke  v.  Thornton,  35  Ch.  D.  307,  315  (where  capital  money 
was  ordered  to  be  applied  in  improvements  although  the  settlement  pro- 
vided that  improvements  should  l)e  made  out  of  income);  Re  Lord  Stam- 
Mi's  S,  £.,  66  L.  T.  484  ;  Jte  (liaytor's  S.  E.  Act,  25  Ch.  D.  651  (powers 
of  tenant  for  life  under  S.  L.  Act  prevail  over  powere  given  by  prior 
private  Act)  ;  lie  Barrs-Nadens  6'.  K,  32  W.  R.  194, 49  L.  T.  660  (power 
of  Court  to  stay  proceedings  upon  order  for  sale  made  under  Settled 
Estates  Act,  1877)  ;  Be  Poole,  32  W.  K.  956,  60  L.  T.  585  (as  to  order 
aothorising  trustees  to  make  lease  under  that  Act). 

(/)  See  the  Settled  Land  Act,  1884  (App.  VllL,  rn/ra,  s.  6,  and  note 
that  sub-sect.  (1)  of  that  section  applies  only  to  cases  within  sect.  63  of  the 
Settle<i  Land  Act,  1882,  and  does  not  affect  the  present  section).    As  to 
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46  &  46  Vict,  this  Act,  be  necessary  to  the  exercise  by  the  trustees  of  the  settle- 
Caf.  88.  ment  or  other  person  of  any  power  (a)  conferred  by  the  settlement 
exerciseable  for  any  purpose  provided  for  in  this  Act. 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained,  respecting 
any  matter  within  this  section,  the  Court  may,  on  the  application 
of  the  trustees  of  the  settlement,  or  of  the  tenant  for  Hfe,  or  of 
any  other  person  interested,  give  its  decision,  opinion,  advice,  or 
direction  thereon. 

67. — (1.)  Nothing  in  this  Act  shall  preclude  a  settlor  from 
conferring  on  the  tenant  for  life,  or  the  trustees  of  the  settlement, 
any  powei-s  additional  to  or  larger  than  those  conferred  by  this  Act 

(2.)  Any  additional  or  larger  powers  so  conferred  shall,  as  far  as 
may  be,  notwithstanding  anything  in  this  Act,  operate  and  be 
exerciseable  in  the  like  manner,  and  with  all  the  like  incidents, 
effects,  and  consequences,  as  if  they  were  conferred  by  this  Act 
unless  a  contiury  intention  is  expressed  in  the  settlement. 


Additional  or 
larger  powers 
by  settlement. 


LIMITED 

OWNERS 

OKNB&ALLT. 


£nameration 
of  other  limited 
owners,  to 
have  powers  of 
tenant  for  life. 


XIII. — ^Limited  Owjters  Geneeaixy. 

68. — (1.)  Each  person  as  follows  shall,  when  the  estate  or  interest 
of  each  of  them  is  in  possession  (fc),  have  the  powers  of  a  tenant  for 
life  under  this  Act,  as  if  each  of  them  wore  a  tenant  for  life  as 
defined  in  this  Act  (namely) : 

(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act  of 
Parliament  restrained  from  bailing  or  defeating  his  estate 
tail,  and  although  the  i*cversion  is  in  the  Crown,  and  eo 
that  the  exercise  by  him  of  his  jwwers  under  this  Act 
shall  bind  the  Crown,  but  not  including  such  a  tenant  in 
tail  where  the  land  in  i-espoct  whereof  he  is  so  restrained 
was  purchased  with  money  provided  by  Parliament  in 
consideration  of  public  services  (c) : 
(ii.)  A  tenant  in  fee  simple,  with  an  executory  limitation,  gift 
or  disix>sition  over,  on  failui*e  of  his  issue,  or  in  any  other 
event {d) : 

consent  of  the  tenant,  for  life,  see  Ii/'  CUtlieroe  E^ttate,  28  Ch.  D.  378 ; 
31  Ch.  D.  1H5  ;  lie  AtlwHon,  W.  N.  1891,  85. 

(a)  As  (listinguighed  from  tru^t ;  see  Taylor  v.  Poncia^  25  Ch.  D.  646. 

(ft)  I.r.^  as  distinguished  from  remainder  or  reversion,  no  distinction 
being  drawn  as  regards  a  person  in  po&session  personally  or  by  his 
guaitlian  if  an  infant  :  lie  Morgan^  24  Ch.  D.  114.  See  also  ReAtkinsom. 
30  Ch.  D.  60o  :  31  Ch.  D.  577  ;  Re  Clitheroe.  31  Ch.  D.  135  (observed 
upon  in  He  Be  Hoghtan,  [1896]  1  Ch.  865)  ;  Re  Strangwayt,  34  Ch.  D. 
423.  itupra,  p.  761,  TiOtQ(a)  to  sect.  2,  sub-sect.  (5). 

(r)  As  to  clause  (1),  see  Re  BoUon,  52  L.  T.  728. 

(rf)  See  Re  Morgan,  24  Ch.  D.  114,  where  an  infant  tenant  in  fee  with 
an  executory  limitation  over,  was  held  to  have  the  powers  of  a  tenant  for 
life,  and  the  trustees  of  the  will  were  appointed  trustees  for  the  purposes 
of  the  Act,  pmuuant  to  sect.  60  ;  and  also  Re  JatneSj  32  W.  B.  898,  W.  N. 
1884,  p.  172,  where  two  infant  children,  taking  in  certain  events  and  by 
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(iii.)  A  person  entitled  to  a  base  fee  (a),  although  the  reversion  46  ft  46  Vict. 
is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his        ^^^'  ^^* 
powers  under  this  Act  shall  bind  the  Crown : 

(iv.)  A  tenant  for  years  determinable  on  life,  not  holding  merely 
under  a  lease  at  a  rent  {b) : 

(v.)  A  tenant  for  the  life  of  another,  not  holding  merely  under 
a  lease  at  a  rent  (c) : 

(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years 
determinable  on  life,  whose  estate  is  liable  to  cease  in 
any  event  during  that  life,  whether  by  expiration  of  the 
estate,  or  by  conditional  limitation,  or  otherwise,  or  to 
be  defeated  by  an  executory  limitation,  gift,  or  disposi- 
tion over  (ri),  or  is  subject  to  a  trust  for  accumulation  of 
income  for  payment  of  debts  or  other  puipose : 
(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct : 
(viii.)  A  tenant  by  the  cui-tesy  (e) : 

(ix.)  A  person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  pajTnent  thereof  to  him  during  his  own  or 
any  other  life,  whether  subject  to  expenses  of  manage- 
ment  or  not,  or  until  t^ale  of  the  land,  or  until  forfeitura 
of  his  interest  therein  on  bankruptcy  or  other  event  (/). 

sabstitation  under  a  clause  to  that  effect  in  a  will  the  share  which  their 
parent  would  have  taken  had  he  survived  the  testator,  were  held  to  have 
Uke  powers. 

(a)  In  Bs  Monfh4iad'ff  S.  K,  W.  N.  1893,  180.        ^ 

lb)  In  Re  Hazle's  S.  E.,  26  Ch.  D.  428,  29  Ch.  D.  78,  it  was  decided 
that  a  woman  entitled  under  a  will  to  receive  the  rent  of  a  house,  let  on 
lease  for  thirty-one  years,  during  the  remainder  of  the  term  if  she  should 
BO  long  live,  was  not  a  person  having  the  powers  of  a  tenant  for  life 
within  either  this  sub-section  or  sub-sect.  vi. 

(r)  In  V'lTte  v.  Raleigh^  [1896]  1  Ch.  37,  executrixes  of  a  deceased 
next  of  kin  and  surviving  next  of  kin  entitled  to  the  receipt  of  rents 
tiiroagh  the  operation  of  the  Thellusson  Act  were  held  to  have  the  powers 
of  a  tenant  for  life  by  virtue  of  this  clause. 

(<0  See  Re  Hazle's  S.  E.,  26  Ch.  D.  428  ;  29  Ch.  D.  78  ;  i?^  Pagers 
S,  £.,  30  Ch.  D.  161  (see  sect.  .51,  and  note  (a),  supra,  p.  794),  where  a 
person  whose  estate  was  forfeitable  in  case  of  non-residence  was  held  to 
be  tenant  for  life  :  and  cf.  Re  Edioardg'  Settlement,  [18971  2  Ch.  412 : 
Rt  Eattman'jf  S.  K,  [1898]  W.  N.  170 ;  Re  Came'*  S.  K,  [1899]  1  Chi 
324  (where  the  property  was  vested  in  trustees  for  a  tenn  to  permit  the 
plaintiff  to  occupy  rent  free  so  long  as  she  might  wish  to  continue  to  do 
8o).  For  cases  held  not  within  the  section,  see  Re  Atkiruan,  31  Ch.  D.  577, 
and  Re  Strangways,  34  Ch.  D.  423  (trust  to  accumulate  rents  for  twenty 
years  and  then  to  convey  to  use  of  A.  for  life,  &c.).  As  to  the  position 
of  an  heir-at-law  entitled  for  life  by  reason  of  the  cesser  under  the 
Thellasson  Act  of  a  trust  for  accumulation,  see  Re  Atkerton,  W.  N.  1891, 
85  ;  and  cf.  Williams  v.  Jenkins,  [1893]  1  Ch.  700. 

(f)  See  the  Settled  Land  Act,  1884  (App.  VIII.,  infra),  s.  8  ;  Mogridgc 
V.  Clapp,  [1892]  3  Ch.  382. 

CO  See  Re  Jones,  24  Ch.  D.  583 ;  26  Ch.  D.  736  ;  Re  Clitheroe  Estate, 
28  Ch.  D.  378  ;  31  Ch.  D.  135  :  Caokes  v.  Cookes,  W.  N.  1885,  p.  177 ; 
Cardigan  v.  Curzon-Hoioe,  30  Ch.  D.  531  ;  Clarke  v.  Thornton,  35  Ch.  D. 
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i6  &  46  Vict.       (2.)  In  every  such  case,  the  provisions  of  this  Act  refening  to  a 

Cap.  38.        tenant  for  life,  either  as  conferring  powers  on  him  or  otherwise,  and 

to  a  settlement,  and  to  settled  land,  shall  extend  to  each  of  the 

persons  aforesaid,  and  to  the  instrument  under  which  his  estate  or 

interest  arises,  and  to  the  land  therein  comprised  (a). 

(3.)  In  any  such  case  any  reference  in  this  Act  to  death  as 
regards  a  tenant  for  life  shall,  where  necessary,  be  deemed  to  refer 
to  the  determination  bv  death  or  otherwise  of  such  estate  or  interei?t 
as  last  aforesaid. 

iNFAirrs;  XIV.— Infants;  Married  Women ;  Lunatics. 

WOMEN ;  59.  Where  a  person,  who  is  in  his  own  right  seised  of  or  entitled 

LUNATICS.  in  possession  to  land,  is  an  infant,  then  for  purposes  of  this  Act  the 
T  fa  Tftbso  ^^^^  ^®  settled  land,  and  the  infant  shall  be  deemed  tenant  for  life 
lutely  entitled    thereof  (ft). 

to  be  as  tenant       60.  W^here  a  tenant  for  life,  or  a  person  having  the  powers  of  a 
for  life.  tenant  for  life  under  this  Act,  is  an  infant,  or  an  infant  would,  if 

Toiant  for  life,    y^q  were  of  full  age,  be  a  tenant  for  life,  or  have  the  powers  of  a 

tenant  for  life  under  this  Act,  the  powers  of  a  tenant  for  life  under 
this  Act  (c)  may  be  exercised  on  his  behalf  by  the  trustees  of  the 
settlement,  and  if  there  are  none,  then  by  such  person  and  in  such 
manner  as  the  Court,  on  the  application  of  a  testamentary  or  other 

307;  and  Jie  Pocock  <^-  Pranlwrd's  Contract,  [1896]  1  Ch.  302,  for 
instances  of  cases  of  tenants  for  life  within  this  clause.  Bat  where  the 
trust  is  discretionary,  it  would  seem  that  there  may  be  no  person  having 
the  powers  of  a  tenant  for  life  ;  see  lie  AtJtinsan,  30  Ch.  D.  GO.'S ;  31 
Ch.  D.  577  ;  and  so  where,  subject  to  maintenance,  the  rents  are  to  be 
accumulated  for  {)erson8  who  shall  attain  a  given  age  so  that  there  ^s  no 
present  veste<l  interest :  Be  Horrw-i  S.  E.,  39  Ch.  D.  84.  See  also  p.  806. 
infra,  note  (a).  It  appears  from  these  cases  that  the  operation  of  the 
Settled  Land  Acts  might  be  avoided  by  limiting  to  the  person  who  would 
otherwise  have  been  tenant  for  life  an  annuity  for  his  life,  and  creating 
a  discretionary  trust  of  the  remainder  of  the  rents  and  profits  daring 
his  life. 

(a)  By  the  Glebe  Lands  Act,  1888  (51  &  52  Vict.  c.  20),  s.  8  (4),  on  a 
sale  under  that  Act  by  an  incumbent  the  provisions  of  the  Settled  Land 
Act  are  to  apply  as  if  he  were  tenant  for  life. 

(Jti)  This  section  extends  to  the  case  of  an  infant  next  of  kin  entitled 
in  possession  to  a  share  of  partnership  land  under  the  intestacv  of  one  of 
the  partners  :  Re  WelU,  W.  N.  1883,  p.  Ill  :  31  W.  R.  764  :  of  an  infant 
whose  estate  is  vested  subject  to  be  divested,  Be  JatneJt,  32  W.  R.  ^9»*  ^ 
Be  Morgan,  24  Ch.  D.  114  ;  but  not  to  that  of  an  infant  contingently 
entitled :  Be  Home' a  S.  E,,  39  Ch.  D.  84.  In  such  a  case  the  infants 
estate  may  be  a  settled  estate  within  the  Settled  Estates  Act,  1877,  by 
virtue  of  sect.  41  of  the  Conveyancing  Act,  1881,  so  as  to  enable  a  sale  to 
be  effected  under  the  former  Act :  Be  Sparrow  tt  S.  E.,  [1892]  1  Ch.4l2. 
See  also  Be  Simpgon,  [1897]  1  Ch.  257,  where  there  was  an  infant 
co-owner  domiciled  in  Australia,  and  the  Court  appointed  trustees  resident 
in  the  colony. 

(c)  Including  consents  under  this  Act :  Be  Duke  of  NetceMile*  SgHU- 
ment,  24  Ch.  D.  129. 
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guardian  or  next  friend  of  the  infant,  either  generally  or  in  a  45  &  46  Vict. 
particular  instance,  orders  (a).  Cap.  38. 

6L — (1.)  The  foregoing  provisions  of  this  Act  do  not  apply  in  the   Carried 
case  of  a  married  woman.  woman,  how  to 

(2.)  Where  a  married  woman  who,  if  she  had  not  been  a  married  ^^  affected  {b), 
woman,  would  have  been  a  tenant  for  life  or  would  have  had  the 
powers  of  a  tenant  for  life  under  the  foregoing  provisions  of  this 
Act,  is  entitled  for  her  separate  use,  or  is  entitled  under  any  statute, 
passed  or  to  be  passed,  for  her  separate  property,  or  as  a  feme  sole, 
then  she,  without  her  husband,  shall  have  the  powers  of  a  tenant 
for  life  under  this  Act. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid  then  she 
and  her  husband  together  shall  have  the  powers  of  a  tenant  for  life 
mider  this  Act. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for  life  and 
a  settlement  and  settled  land  shall  extend  to  the  married  woman 
without  her  husband,  or  to  her  and  her  husband  together,  as  the 
case  may  require,  and  to  the  instrument  under  which  her  estate  or 
interest  arises,  and  to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make,  and  do  all  deeds, 
instruments,  and  things  necessary  or  proper  for  giving  effect  to  the 
provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall  not  prevent 
the  exercise  by  her  of  any  power  under  this  Act. 

62.  Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a  Tenant  for  life 
tenant  for  life  under  this  Act,  is  a  lunatic,  so  found  by  inquisition,  lunatic, 
the  committee  of  his  estate  may,  in  his  name  and  on  his  behalf, 
under  an  order  of  the  Lord  Chancellor,  or  other  person  intrusted  by 
virtue  of  the  Queen's  Sign  Manual  with  the  care  and  commitment 
of  the  custody  of  the  persons  and  estates  of  lunatics,  exercise  the 
powers  of  a  tenant  for  life  under  this  Act ;  and  the  order  may  be 

(a)  See  cases  cited  fuprUy  p.  796,  note  (rf),  as  to  sect.  58  (ii.),  and  Jtti 
PowelV»  Trustty  W.  N.  1884,  p.  67.  The  sale  may  be  authorised  to  be 
made  out  of  Court :  Re  Prwc,  27  Ch.  D.  .552.  It  is  sufficient  to  appoint 
a  person  to  exercise  the  powers  without  appointing  trustees,  but  the 
purchase-money  must  be  paid  into  Court :  jR,e  Dudley »  35  Cb.  D.  338. 
The  practice,  it  seems,  is  not  to  appoint  a  person  to  exercise  powers 
under  sect.  60,  but  to  appoint  trustees.  In  Cecil  v.  Langdofi,  54  L.  T. 
418,  where  the  infant  was  tenant  in  tail,  aged  18,  the  trustees  were 
authorised  to  grant  leases  for  200  years,  but  subject  to  the  approval  of 
the  Court  as  to  each  lease.  In  lie  Greenville  Estate^  11  L.  R.  (Jr.)  138, 
the  Court  refused  to  appoint  a  co-owner  as  the  person  to  exercise  the 
powers. 

(h)  See  as  to  this  section  generally,  Bate^  v.  Kesterton^  [1896]  1  Ch. 
159,  where  it  was  decided  that  a  married  woman  entitled  in  fee  for  her 
separate  use  subject  to  a  restraint  on  anticipation  was  not  a  tenant  for 
life  or  a  person  having  the  powers  of  a  tenant  for  life  within  the  meaning 
of  the  Act. 
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45  &  46  Vict,   made  on  the  petition  of  any  person  interested  in  the  settled  land,  or 
Cap.  88.        ^f  ^^ie  committee  of  the  estate  (a). 

SBTTLBMENT  XV. — SETTLEMENT   BY  WAY   OF  TrITSTS  FOR  SaLE(6). 

BY  WAT  OF 

TRUSTS  FOB         68. — (1.)  Anv  land,  or  any  estate  or  interest  in  land,  which 

*^^'  under  or  by  virtue  of  anj'  deed,  will,  or  agreement,  covenant  to 

Proviflion  for      surrender,  copy  of  court  roll,  Act  of  Parliament,  or  other  instrument 

case  of  truBt  to   or  any  number  of  instruments,  whether  made  or  passed  before  or 

sell  and  re-         after,  or  partlv  before  and  partly  after,  the  commencement  of  this 

Act  is  subject  to  a  trust  (c)  or  dii'ection  for  sale  of  that  land,  estate, 
or  interest,  and  for  the  application  or  disposal  of  the  money  to  arise 
from  the  sale,  or  the  income  of  that  money,  or  the  income  of  the 
land  until  sale,  or  any  part  of  that  money  or  income,  for  the  benefit 
of  any  person  for  his  life,  or  any  other  limited  period,  or  for  the 
benefit  of  two  or  more  persons  concurrently  for  any  limited  period(r/], 
and  whether  absolutely,  or  subject  to  a  trust  for  accumulation  of 
income  for  payment  of  debts  or  other  purpose,  or  to  any  other 
restriction,  shall  be  deemed  to  be  settled  land,  and  the  instniment 
or  instruments  under  which  the  trust  arises  shall  be  deemed  to  be  a 

(a)  There  must  be  trustees,  who  must  be  served  with  notices  under 
sect.  45,  Re  Taylor,  W.  N.  1883,  p.  95  ;  31  W.  R.  696.  And  the  lunatic 
must  be  so  found,  and  have  a  committee :  Be  Baggs,  [1894]  2  Cb.  416 : 
see,  however,  as  regards  the  ix)wer  of  leasing  conferred  by  the  Act.,  Bf 
Salt,  [1896 J  1  Ch.  117,  where  the  power  was  held  exerciseable  in  the 
case  of  a  lunatic  not  so  found  by  virtue  of  the  Lunacy  Act,  1890,  s.  130(A). 
The  committee  cannot  give  a  valid  notice  without  the  authority  of  an 
order  in  lunacy :  Re  Ray's  S.  E.,  25  Ch.  D.  464.  Leave  was  giTcn 
to  the  committee  to  sell  a  lunatic's  share  to  the  owner  of  the  other  shares 
in  Re  Oaitnkell,  40  Ch.  D.  416.  The  Court  in  lunacy  has  jarisdiction  to 
authorise  a  committee  exercising  on  behalf  of  a  lunatic  the  power  of  sale 
given  bv  the  Act  to  enter  on  his  behalf  into  the  usual  covenants  for  title : 
Re  Ray,  [1896]  1  Ch.  468. 

(h)  See  the  Settled  Land  Act,  1884  (App.  VIII.,  infra),  s.  6,  sub-s.  1 
(giving  statutory  effect  to  the  construction  of  sects.  56  and  63  of  the 
present  Act  adopted  in  Taylor  v.  Poncia,  25  Ch.  D.  646),  and  sect  7, 
and  note,  infra,  p.  806.    The  result  is  that  the  trustees  can  sell  without 
the  consent  of  the  teuant  for  life  (where  such  consent  is  not  required  by 
the  terms  of  the  settlement ;  see  S.  L.  A.,  1884,  nbi  ntpj),  unless  an  order 
has  been  obtained  giving  leave  to  exercise  the  powers  conferred  bj 
sect.  63.     See  Re  Harding's  Estate,  [1891]  1  Ch.  60,  in  which  leave  was 
given  to  the  tenants  for  life  under  sect.  7  of  the  Act  of  1884.   And  ct  Rf 
BagoVs  Settlement,  [1894]  1   Ch.  177.    In  determining  whether  land 
vested  in  trustees  on  an  absolute  trust  for  sale  is  within  sect.  63  of  the 
present  Act.  the  Court  must  look  simply  at  the  instrument  which  created 
the  trust  :  Re  Eirlc  ^  Webster's  (hntract,  24  Ch.  D.  144.    Such  a  trust 
may  be  implied  :  Re  Garnett^Orme  ^-  Uargreares'  Contract,  2h  Ch.  D. 
r>95.    As  to  the  effect  of  sect.  11  of  S.  L.  A.,  1882,  upon  cases  within 
sect.  63,  see  Re  Ridge,  31  Ch.  D.  504  (stated  supra,  p.  768  (^). 

(r)  It  has  been  held  that  the  trust  must  be  immediate  :  ne  Hurm^  39 
Ch.  D.  84  ;  but  see  now  S.  L.  A.,  1890  (App.  XI..  infra),  s.  16. 

(d)  See  Re  Powell,  W.  N.  1884,  p.  67. 
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settlement ;  and  the  person  for  the  time  being  beneficially  entitled  45  &  46  Vict. 
to  the  income  of  the  land,  estate,  or  interest  aforesaid  until  sale,  ^^*  ^^- 
whether  absolutely  or  subject  as  aforesaid,  shall  be  deemed  to  be 
tenant  for  life  thereof ;  or  if  two  or  more  persons  are  so  entitled 
concurrently,  then  those  persons  shall  be  deemed  to  constitute 
together  the  tenant  for  life  thereof ;  and  the  persons,  if  any,  who 
are  for  the  time  being  under  the  settlement  trustees  for  sale  of  the 
settled  land,  or  having  power  of  consent  to,  or  approval  of,  or<K)ntrol 
orer  the  sale,  or  if  under  the  settlement  there  are  no  such  trustees, 
then  ihe  persons,  if  any,  for  the  time  being,  who  are  by  the  settle- 
ment declared  to  be  trustees  thereof  for  purposes  of  this  Act  are  for 
porposes  of  this  Act  trustees  of  the  settlement. 

(2.)  In  every  such  case  the  provisions  of  this  Act  referring  to  a 
tenant  for  life,  and  to  a  settlement  and  to  settled  land,  shall  extend 
to  the  person  or  persons  aforesaid,  and  to  the  instrument  or  instru- 
ments under  which  his  or  their  estate  or  interest  arises,  and  to  the 
bxkd  therein  comprised,  subject  and  except  as  in  this  section  provided 
(that  is  to  say] : 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or  successors 
in  title  of  the  tenant  for  life,  or  to  the  remaindermen,  or 
reversioners  or  other  persons  interested  in  the  settled  land 
shall  be  deemed  to  refer  to  the  persons  interested  in 
succession  or  otherwise  in  the  money  to  arise  from  sale 
of  the  land,  or  the  income  of  that  money,  or  the  income 
of  the  land,  until  sale  (as  the  case  may  require), 
(u.)  Capital  money  arising  imder  this  Act  from  the  settled  land 
shall  not  be  applied  in  the  purchase  of  land  unless  such 
application  is  authorised  by  the  settlement  in  the  case  of 
capital  money  arising  thereunder  from  sales  or  other 
dispositions  of  the  settled  land,  but  may,  in  addition  ta 
any  other  mode  of  application  authorised  by  this  Act,  be- 
applied  in  any  mode  in  which  capital  money  arising  under 
the  settlement  from  any  such  sale  or  other  disposition  is- 
applicable  thereunder,  subject  to  any  consent  required 
or  direction  given  by  the  settlement  with  respect  to  the 
application  of  trust  money  of  the  settlement, 
(iii.)  Capital  money  arising  under  this  Act  from  the  settled  land 
and  the  securities  in  which  the  same  is  invested,  shall  not 
for  any  purpose  of  disposition,  transmission,  or  devolution 
be  considered  as  land  unless  the  same  would,  if  arising 
under  the  settlement  from  a  sale  or  disposition  of  the 
settled  land,  have  been  so  considered,  and  the  same  shall 
be  held  in  trust  for  and  shall  go  to  the  same  persons 
successively  in  the  same  manner,  and  for  and  on  the  same 
estates,  interests,  and  trusts  as  the  same  would  have  gone 
and  been  held  if  arising  imder  the  settlement  from  a  sale 
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45  &  46  Vict. 
Cap.  38. 


or  disposition  of  the  settled  land,  and  the  income  of  such 
capital  money  and  securities  shall  be  paid  or  apphed 
accordingly, 
(iv.)  Land  of  whatever  tenure  acquired  under  this  Act  by  pur- 
chase, or  in  exchange,  or  on  partition,  shall  be  ooaveyed 
.  to  and  vested  in  the  trustees  of  the  settlement,  on  the 
trusts,  and  subject  to  the  powers  and  provisions  which, 
under  the  settlement  or  by  reason  of  the  exerdse  of  any 
power  of  appointment  or  charging  therein  contained,  are 
subsisting  with  respect  to  the  settled  land,  or  would  be 
so  subsisting  if  the  same  had  not  been  sold,  or  as  near 
thereto  as  circumstances  permit,  but  so  as  not  to  increase 
or  multiply  charges  or  powers  of  charging. 


UEPEAL8. 


Repeal  of 
enactments  in 
Schedule. 


IRELAND. 


Modifications 

respecting 

Ireland. 


XVI.— Repeals. 

64. — (1.)  The  enactments  described  in  the  Schedule  to  this  Act 
are  hereby  repealed. 

(2.)  The  repeal  ht/  this  Ad  of  any  enaHment  shaU  not  affed  any 
rujht  accrued  or  obligation  incurred  thereunder  "before  the  oom- 
mencement  of  this  Act;  nor  shall  the  same  affect  the  validOy  or 
invalidity  J  or  any  operation  ^  effect  j  or  consequence,  of  any  indru' 
ment  executed  or  made,  or  of  anything  done  or  suffered^  or  of  any 
order  made  before  the  ormmencement  of  this  Act;  nor  shall  the 
same  affect  any  action^  proceeding,  or  thing  then  pending  or 
uncompleted;  and  every  such  action,  proceeding,  a9id  thing  may 
he  carried  on  and  completed  as  if  there  had  been  no  such  rfpeai  «» 
this  Act  {a), 

XVn.— Ireland  (6). 

65. — (1.)  In  the  application  of  this  Act  to  Ireland  the  forcing 
provisions  shall  be  modified  as  in  this  section  provided. 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court  of  Justice  in 
Ireland. 

(3.)  All  mattei*s  within  the  juiisdiction  of  that  Court  shall, 
subject  to  the  Acts  regulating  that  Court,  be  assigned  to  the 
Chancery  Division  of  that  Court;  but  GFeneral  Rules  under  thi^ 
Act  for  Ireland  may  direct  that  those  matters  or  any  of  them  be 
assigned  to  the  Land  Judges  of  that  Division. 

(4.)  Any  deed  inroUed  under  this  Act  shall  be  inrolled  in  the 
Record  and  Writ  Ofi&ce  of  that  Division. 


{a)  This  section  has  been  I'epealed  by  the  Statute  Law  RcvisiOD  A^* 
18118. 

(Jt)  See  48  &  49  Vict.  c.  73,  ss.  3,  5,  6,  10,  13 ;  50  &  51  Vict  c  3S, 
SB.  8  (6),  10,  14  (1). 
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(5.)  General  Rules  for  purposes  of  this  Act  for  Ireland  shall  be   45  &  >46  Vict. 
deemed  Rules  of  Court  within  the  Supreme  Court  of  Judicature  Act       ^^^'  ^^• 
(Ireland),  1877,  and  may  be  made  accordingly,  at  any  time  after  ^q  ^  ^j  yj^^ 
the  jtOHsimj  of  this  Act,  to  take  effect  on  or  after  the  commencement  of  c.  67. 
this  Act  {a). 

(6.)  The  several  Civil  Bill  Courts  in  Ireland  shall,  in  addition  to 
the  jurisdiction  possessed  by  them  independently  of  this  Act,  have 
and  exercise  the  power  and  authority  exerciseable  by  the  Court  under 
this  Act,  in  all  proceedings  where  the  property,  the  subject  of  the 
proceedings,  does  not  exceed  in  capital  value  five  hundred  pounds, 
or  in  annual  value  thirty  poimds. 

(7.)  The  provisions  of  Part  II.  of  the  County  Officers  and  Courts   40  &  41  Vict. 
(Ireland)  Act,  1877,  relative  to  the  equitable  jurisdiction  of  the  ^'  ^^* 
Civil  Bill  Courts,  shall  apply  to  the  jurisdiction  exerciseable  by  those 
Courts  under  this  Act. 

(8.)  Rules  and  Orders  for  purposes  of  this  Act,  as  far  as  it 
relates  to  the  Civil  Bill  Courts,  may  be  made  at  any  time  after  the 
passing  of  this  Act,  to  take  effect  on  or  after  the  commencement  of  this 
Ady  in  manner  prescribed  by  section  seventy-nine  of  the  County    . 
Officers  and  Courts  (Ireland)  Act,  1877(a). 

(9.)  The  Commissioners  of  Public  Works  in  Ireland  shall  be 
Hubstituted  for  the  Land  Commissionei^s. 

(10.)  The  term  for  which  a  lease  other  than  a  building  or  mining 
lease  may  be  granted  shall  be  not  exceeding  thirty-five  years. 

(a)  The  words  in  italics  have  been  repealed  by  the  Statute  Law  Revision 
Act.  1898. 
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45  &  40  Vkt. 
Cap.  3S. 

Section  64. 


THE  SCHEDULE  (f(). 
Eepeaxs. 


23  k  24  Vict.  c.  145 
in  part. 


27  k  28  Vict.  c.  114 
in  part. 


40  &  41  Vict.  c.  18 
in  i>art. 


An    Act    to    give     toi 
trustees,  mortgagees, 
and   others,    certain  I 
powers     now    com-  ^in  part ;  namely,— 
monly    inserted    in 
settlements,      mort- 
gages, and  wills  .     . 

Parts  I.  and  IV. 
(being  so  much  of  the  Act  as  is  not  repeaH 
by  the  Conveyancing  and  Law  of  Propeitj 
Act,  1881). 
The  improvement  of  |  .     ^.  .  „„„j«  _ 
Land  Act,  1864    .  |  "^  ^^  ?  ^* 
Sections  seventeen  and  eighteen : 
Section  twenty-one,  from  "either by* 
party"  to  "benefice)  or"(mcInsive); 
and  from  "or  if  the  landownei''  to 
"minor  or  minors"  (incJu&ive) ;  and 
**  or  cii'cnmstance  "  (twice) : 
Except  as  regards  Scotland. 

Section  seventeen. 


(a)  This  Schedule  has  been  repealed  by  the  Statute  Law  Revision 
Act,  1898. 


r 
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47  &  48  VICT.  Cap.  18.  47  &  48  Vict. 

Cap.  18. 


AN  ACT  TO  AMESm  THE  SETTLED  LAND  ACT,    1882.  

[3rd  July,  1884.] 

Bx  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

L  This  Act  may  be  cited  as  the  Settled  Land  Act,  1884.  Short  title. 

2.  The  expression  ''the  Act  of  1882"  used  in  this  Act  means  Interpretation, 
the  Settled  Land  Act,  1882. 

3.  The  Act  of  1882  and  this  Act  are  to  be  read  and  construed  Constraciaon 
together  as  one  Act,  and  expressions  used  in  this  Act  are  to  have  ^'  ^^^' 

the  same  meanings  as  those  attached  by  the  Act  of  1882  to  similar 
exproesions  used  therein. 

4.  A  fine  (»)  received  on  the  grant  of  a  lease  under  any  power  l^^ine  on  a 

conferred  by  tlie  Act  of  1882  is  to  be  deemed  capital  money  arising  ^®*^  *?  ^ 

J     ^.    ^  \   ^  ^  .^  o   capital  money, 

under  that  Act.  ^  ' 

5. — (1.)  The  notice  requii-ed  by  section  forty-five  of  the  Act  of  Notice  under 
1882  of  intention  to  make  a  sale,  exchange,  partition,  or  lease  (6)  ^^^  \^^^ 
may  bo  notice  of  a  general  intention  in  that  behalf.  may,  as  to  a 

(2.)  The  tenant  for  life  is,  upon  request  by  a  trustee  of  the  settle-  sale,  exchange, 
ment,  to  furnish  to  him  such  pailiculars  and  information  as  may  partition,  or 
WMonably  be  required  by  him  from  time  to  time  with  reference  to  g^n^^ 
sales,  exchanges,  partitions,  or  leases  effected,  or  in  progress,  or 
inunediately  intended. 

(3.)  Any  trustee,  by  writing  under  his  hand,  may  waive  notice 
either  in  any  particular  case,  or  generally,  and  may  accept  less  than 
one  month's  notice. 

(tf)  See  Chnndlrr  wJiradUy,  [1897]  1  C'h.  315,  where  the  gift  of  a  sum 
of  money  to  the  tenant  for  life  as  an  inclucemcnt  to  grant  a  lease  was 
held  not  to  be  in  the  nature  of  a  fine,  and  the  lease  wan  declared  void  as 
against  the  remaindermen. 

(h)  Rut  specific  notice  is  still  necessary  as  to  mortgages  or  charges ;  see 
JU  Jiai/it  S.  K,  25  Ch.  D.  404. 
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47  &  48  Vkt. 
Cap.  18. 


As  to  couseuts 
of  tenant  for 
life. 


Powers  given 
by  8.  63  to  be 
exercised  only 
with  leave  of 
the  Court  («) . 


(4.)  This  section  applies  to  a  notice  given  before,  as  well  aa  to  a 
notice  given  after,  the  passing  of  this  Act. 

(5.)  Provided  that  a  notice  to  the  sufficiency  of  which  objection, 
has  been  taken  before  the  passing  of  this  Act,  is  not  made  sufficient 
by  virtue  of  this  Act. 

6. — (1.)  In  the  case  of  a  settlement  within  the  meaning  of  section 
sixt^'- three  of  the  Act  of  1882,  any  consent  not  required  by  the 
terms  of  the  settlement  is  not  by  force  of  an^ihing  contained  in  that 
Act  to  be  deemed  necessary  to  enable  the  trustees  of  the  settlement, 
or  any  other  person,  to  execute  any  of  the  trusts  or  powers  created 
by  the  settlement. 

(2.)  In  the  case  of  every  other  settlement,  not  within  the  meaning 
of  section  sixty -three  of  the  Act  of  1882,  where  two  or  more  persons 
together  constitute  the  tenant  for  life  for  the  purposes  of  that  Act, 
then,  notwithstanding  anything  contained  in  sub-section  (2)  of 
section  fifty- six  of  that  Act,  requiring  the  oonsent  of  all  those 
pei*8ons,  the  consent  of  one  only  of  those  persons  is  by  force  of  that 
section  to  be  deemed  necessary  to  the  exercise  by  the  trustees  of  the 
settlement,  or  by  any  other  person,  of  any  power  conferred  by  the 
settlement  exeroiseable  for  any  purpose  provided  for  in  that  Act 

(3.)  This  section  applies  to  dealings  before,  as  well  as  after,  the 
passing  of  this  Act. 

7.  With  respect  to  the  powers  conferred  by  section  sixty-three  of 
the  Act  of  1882,  the  following  provisions  are  to  have  effect : — 

(i.)  Those  powers  ai-e  not  to  be  exercised  without  the  leave  of 

the  Court  (6). 
(ii.)  The  Court  may  by  order,  in  any  case  in  which  it  thinks 
fit,  give  leave  to  exercise  all  or  any  of  those  powers,  and 
the  order  is  to  name  the  person  or  persons  to  whom  leave 
is  given, 
(iii.)  The  Court  may  from  time  to  time  rescind,  or  vary,  any 
order  made  under  this  section,  or  may  make  any  new  or 
further  order, 
(iv.)  So  long  as  an  order  under  this  section  is  in  force,  neither 
the  trustees  of  the  settlement,  nor  any  person  otha  than 
a  person  having  the  leave,  shall  execute  any  trust  or 
power  created  by  the  settlement,  for  any  puipose  for 


(a)  Query  whether  these  powers  (S.  L.  A.,  1882,  s.  63,  wprOy  p.  i^K>) 
are  not  also  in  effect  conferred  by  sect.  68  (1),  (ix.),  p.  797,  wpra,  which 
may  be  thought  to  have  rendered  sect.  63  sui)erflaous.  But,  by  whichever 
section  conferred,  they  cannot  (it  is  presumed)  be  exercised  withoat  tb« 
leave  of  the  Court.  For  a  case  in  which  leave  was  given  to  the  tenant  for 
Ufe,  see  Re  Hardlng'tt  Ettate,  [1891]  1  Ch.  60,  where  the  effect  of 
sects.  6  &  7  is  discussed.  As  to  vacating  registration  of  a  writ  or  order 
affecting  land,  see  8.  L.  Act,  1890  (A pp.  XI.,  infra),  s.  19. 

(J)  In  Jte  DanielVs  8.  E.,  [1894]  3  Ch.  B03,  the  Court,  in  the  exercise 
of  its  discretion  under  this  clause,  refused  its  sanction  to  a  proposed  \xas^ 
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which  leave  is  by  the  order  given  to  exercise  a  power  47  tSc  48  Vict. 
conferred  by  the  Act  of  1882.  Cap^8. 

(v.)  An  order  under  this  section  may  be  registered  and  re- 
registered, as  a  lis  pendens,  against  the  trustees  of  the 
settlement  named  in  the  order,  describing  them  on  the 
register  as  ''  Trustees  for  the  purposes  of  the  Settled  Land 
Act,  1882." 
(vi.)  Any  person  dealing  with  the  trustees  from  time  to  time,  or 
with  any  other  person  acting  under  the  trusts  or  powers 
of  the  settlement,  is  not  to  be  affected  by  an  order  under 
this  section,  unless  and  until  the  order  is  duly  registered, 
and  when  necessary  re-registered  as  a  lis  pendens, 
(vii.)  An  application  to  the  Court  tmder  this  section  may  be 
made  by  the  tenant  for  life,  or  by  the  persons  who 
together   constitute   the    tenant   for   life,    within    the 
meaning  of  section  sixty-three  of  the  Act  of  1882. 
(vui.)  An  application  to  rescind  or  vary  an  order,  or  to  make 
any  new  or  further  order  imder  this  section,  may  be  made 
also  by  the  trustees  of  the  settlement,  or  by  any  person 
beneficially  interested  under  the  settlement, 
(ix.)  The  person  or  persons  to  whom  leave  is  given  by  an  order 
under  tlus  section,  shall  be  deemed  the  proper  person  or 
persons  to  exercise  the  powera  conferred  by  section  sixty 
three  of  the  Act  of  1882,  and  shall  have,  and  may  exercise 
those  powers  accordingly, 
(x.)  This  section  is  not  to  affect  any  dealing  which  has  taken 
place  before  the  passing  of  this  Act,  imder  any  trust  or 
power  to  which  this  section  applies. 
8.  For  the  purposes  of  the  Act  of  1882  the  estate  of  a  tenant  by  Curtesy  to  be 
tiie  oortesy  is  to  be  deemed  an  estate  arising  under  a  settlement  deemed  to 
made  by  his  wife  (a).  "™f  ^^ 


settlement. 


(a)  See  8.  L.  Act,  1882  (App.  VII.,  wz/y/v/),  s.  58  (1),  viii. ;  and  JUatfi  v. 
KutertoH,  [1896]  1  Ch.  169. 
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50  &  61  Vict. 
Cap.  30. 


46  &  46  Vict 
c.  38. 


Ameiidm6iit  of 
8.  21  of  the 
Settled  Land 
Act,  1882. 


50  &  61  VICT.  Cap.  30. 

AK  ACT  TO  AMEND  THE  SETTLED  LA2fD  ACT,    1882. 

[23rd  August,  1887.] 

Whereas  by  the  twenty-first  section  of  the  Settled  Land  Act,  18S2 
(in  this  Act  refeiTed  to  as  the  Act  of  1882),  it  is  provided  tliat 
capital  money  arising  under  that  Act  may  be  applied  in  payment 
for  any  improvement  by  that  Act  authorised : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiiitoal  and 
Temporal,  and  the  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  Where  any  improvement  of  a  kind  authorised  by  the  Act  of 
1882  (a)  has  been  or  may  be  made  either  before  or  after  the  passing 
of  this  Act,  and  a  rentcharge,  whether  temporary  or  perpetual,  bas 
been  or  may  be  created  in  pursuance  of  any  Act  of  Parliament,  with 
the  object  of  paying  off  any  moneys  advanced  for  the  purpose  of 
defraying  the  expenses  of  such  improvement,  any  capital  money 
expended  in  redeeming  such  rentcharge,  or  otherwise  providing  for 
the  payment  thereof,  shall  be  deemed  to  be  applied  in  payment  for 
an  improvement  authorised  by  the  Act  of  1882. 

(fl)  See  Bit  Xewt(m't  S,  R,  W.  N.  1889,  201  ;  W.  N.  1890,  24.  This 
Act  was  passed  in  consequence  of  the  decision  iu  Re  KnatchbulVt  S,  M., 
27  Ch.  D.  349,  that  terminable  improvement  reutchargea  created  under 
the  Impi-ovement  of  Land  Act  of  1864,  were  not  incumbrancea  within  the 
meaning  of  sect.  21,  sub-sect,  (ii.),  of  the  Act  of  1882.  Capital  moneys  maj 
now  be  employed  cither  in  payment  of  the  instalmenta  of  anch  rent- 
charges  as  they  fall  doe,  including  interest  as  well  as  principal,  or  in 
redeeming  the  rentcharges,  in  which  case  the  trustees  may  pay  a  reaeon- 
able  and  proper  sum  by  way  of  bonus  to  compensate  the  owner  ol  the 
rentcharge  for  loss  of  interest  (i2«  Lord  Egmont't  S,  A'.,  46  Ch.  D.  395). 
But  the  Act  does  not  authorise  the  trustees  to  recoup  the  tenant  for  life 
out  of  capital  moneys,  the  instalments  of  such  rentcharges  actually  paid 
by  him  before  the  passing  of  the  Act  (iZ«  HuwarO'i  S,  jS'.,i[1892]  2  Ch. 
233).  As  to  such  payments  by  the  tenant  for  life  since  the  Act,  see  Be 
DalUoTCt  S.  K,  [1892]  3  Ch.  522  ;  Re  MarquU  of  BrlgtoVi  S.  £.,  [1393] 
3  Ch.  161.  See  also,  as  to  this  and  the  following  section,  £xparU  V^f 
of  Castle  Btfth<im,  [1895]  1  Ch.  348  ;  Re  Earl  Strafford  4'  MapUe.  [\^^] 
1  Ch.  235  ;  and  Re  Vtrney'i  S,  R,  [1898]  1  Ch.  608. 
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2.  Any  improvement  in  payment  for  whioh  capital  money  is  50  &  51  Vict. 
applied  or  deemed  to  be  applied  under  tlie  proviflions  of  the  pre-       ^^^'  ^^' 
ceding  section  shall  be  deemed  to  be  an  improvement  within  the  gect.  28  of 
meaning  of  section  twenty-eight  of  the  Act  of  1882,  and  the  pro-  Settied  Land 
visions  of  such  last-mentioned  section  shall,  so  far  as  applicable,  be  Act,  1882,  to 
deemed  to  apply  to  such  improvement.  ^'PP  ^  ^  V"' 

3.  This  Act  shall  be  construed  as  one  with  the  Settled  Land  Act,  within  preced- 
1882,  and  the  Settled  Land  Act,  1884,  and  may  bo  cited  together  ing  sectioii. 
with  those  Acts  as  the  Settled  Land  Acts,   1882  to  1887,  and  Short  title, 
separately  as  the  Settled  Land  Acts  (Amendment)  Act,  1887. 
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62  k  53  VitT. 
Cap.  36. 


Construction 
and  short 
title. 


Option  of 
purchase  in 
Duilding  lease. 
46  &  46  Vict, 
c.  38. 


Price  to  be 
capital  money. 


52  &  53  VICT.  Cap.  36. 

AS  ACT  TO  AMEND  THE  SETTLED  LAND  ACT,    1882. 

[I2th  August,  1889.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal 
and  Commons,  in  this  present  Parliament  assembled,  and  l]y  the 
authority  of  the  same,  as  follows : 

1.  This  Act  shall  be  construed  as  one  with  the  Settled  Land  Acts, 
1882  to  1887,  and  may  be  cited  together  with  those  Acts  as  the 
Settled  Land  Acts,  1882  to  1889,  and  separately  as  the  Settled  Land 
Act,  1889. 

2.  Any  biiilding  lease,  and  any  agreement  for  granting  bmlding 
leases,  under  the  Settled  Land  Act,  1882,  may  contain  an  option, 
to  be  exercised  at  any  time  within  an  agreed  number  of  years  not 
exceeding  ten,  for  the  lessee  to  purchase  the  land  leased  at  a  piice 
fixed  at  the  time  of  the  making  of  the  lease  or  agreement  for  the 
lease,  such  price  to  be  the  best  which  having  regard  to  the  rent 
reserved  can  reasonably  be  obtained,  and  to  be  either  a  fixed  som 
of  money  or  such  a  sum  of  money  as  shall  be  equal  to  a  stated 
number  of  years'  purchase  of  the  highest  rent  reserved  by  the  lease 
or  agreement. 

3.  Such  price  when  received  shall  for  all  purposes  be  capital 
money  arising  under  the  Settled  Land  Act,  1882. 
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53  &  54  VICT.  Cap.  69.  53  &  54  Vict. 

Cap.  69. 
AN  ACT  TO  AMEND  THE  SETTLED  LAND  ACTS,  1882  TO  1889.  

[18^/i  August,  1890.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  1890.  g^ort  title. 

2.  The  Settled  Land  Acts,  1882  to  1889,  and  this  Act  are  to  be  ^^te  to  be 
read  and  construed  together  as  one  Act,  and  may  be  cited  as  the  construed 
Settled  Land  Acts,  1882  to  1890.  together. 

3.  Expressions  used  in  this  Act  are  to  have  the  same  meanings  Inteqiretation. 
a.H  those  attached  by  the  Settled  J^and  Acts,  1882  to  1889,  to  similar 
expressions  used  therein. 

Defiuition», 

4. — (1.)  Every  instrument  whereby  a  tenant  for  life,  in  considera-   Instrument  in 
tion  of  marriage  or  as  part  or  by  way  of  any  family  arrangement,   t^onsideration 
not  being  a  security  for  payment  of  money  advanced,  makes  an  ^c™ toblfpart 
ttMsigument  of  or  creates  a  charge  upon  his  estate  or  interest  under  of  the  settle- 
the  settlement  is  to  be  deemed  one  of  the  instruments  creating  the  ment. 
settlement,  and  not  an  instrument  vesting  in  any  person  any  right 
as  assignee  for  value  within  the  meaning  or  operation  of  section  fifty  45  ft  46  Viot. 
of  the  Act  of  1882.  c.  38. 

(2.)  This  section  is  to  apply  and  have  effect  with  respect  to  every 
disposition  before  as  well  as  after  the  passing  of  this  Act,  unless 
inconsistent  with  the  nature  or  terms  of  the  disposition  (a). 

(a)  See  8.  L.  Act,  1882,  s.  2  (jmpray  p.  759),  and  s.  50  (supra,  p.  71»8). 
The  section  is  confined  to  the  purpose  of  excluding  the  operation  of  sect.  50 
of  the  Act  of  1882,  as  regards  the  limited  class  of  instruments  mentioned  : 
it  does  not  make  an  instrument  of  that  class  one  of  the  instruments 
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o3  &  o4  Vict. 
Cap.  69. 

Creation  of 
easements  on 
exchange  or 
partition. 


Power  to 
fomplete 
predecessors 
contm<'t. 


,.♦> 


Pronrtion  as  to 
leases  for  21 
years. 


46  &  46  Vict. 
c.  38. 


Provision  as 
to  mining 
leases. 


Exchanges, 

5.  On  an  exchange  or  partition  any  eafiement,  right,  or  privil^:^ 
of  any  kind  may  be  i*e8erved  or  may  be  granted  over  or  in  relation 
to  the  settled  land  or  any  part  thereof,  or  other  land  or  an  easemoit, 
right,  or  privilege  of  any  kind  may  be  given  or  taken  in  exchange 
or  on  partition  for  lander  for  any  other  easement,  right,  or  privilege 
of  any  kind. 

Completion  of  Contracts, 

6.  A  tenant  for  life  may  make  any  conveyance  which  is  uoceesaiy 
or  proper  for  giving  effect  to  a  contract  entered  into  by  a  predecessor 
in  title,  and  which  if  made  by  such  predecessor  would  have  been 
valid  as  against  his  successors  in  title  ((f). 

Leases. 

7.  A  lease  for  a  term  not  exceeding  twenty-one  yoai-s  at  the  best 
rent  that  can  be  reasonably  obtained  without  fine,  and  whereby  the 
lessee  is  not  exempted  fi'om  punishment  for  waste,  may  be  made  by 
a  tenant  for  life — 

(i.)  Without  any  notice  of  an  intention  to  make  the  same  having 
been  given  under  section  forty-five  of  the  Act  of  1882 ;  and 
(ii.)  Notwithstanding  that  there  are  no  trustees  of  the  settlement 
for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890; 
and 
(iii.)  By  any  wiiting  under  hand  only  containing  an  agreement 
instead  of  a  covenant  by  the  lessee  for  imyment  of  rent  in 
cases  where  the  term  does  not  extend  beyond  three  years 
from  the  date  of  the  writing. 

8.  In  a  mining  lease — 

(i.)  The  rent  may  be  made  to  var^^  according  to  the  price  of 

the  minerals  or  substances  gotten,  or  any  of  them : 
(ii.)  Such  price  may  be  the  saleable  value,  or  the  price  or  value 
appearing  in  any  trade  or  market  or  other  price  list  or 
return  from  time  to  time,  or  may  be  the  markeifakUe 

cTcating  the  settlement  for  nil  the  purposes  of  the  Act.  £.g.j  on  a  sale  br 
a  tenant  for  life,  who  has  made  an  assignment  in  consideration  of  marria^\ 
or  by  way  of  famfly  arrangement,  it  is  not  necessary  that  there  should  be 
trustees  of  the  subsequent  assignment  as  well  as  of  the  original  settle- 
ment ;  the  two  instruments  are  not  for  this  purpose  a  **■  compound  settle- 
ment "  in  the  proixir  sense  of  that  term.  fcJee  iZr  JLtch  Jf'  HarCs  Out- 
tract,  [1898]  1  Ch.  617  ;  and  Du  (iine  Ji'  Nettle/old's  Omtract,  [ISSi^] 
2  Ch.  06,  where  the  earlier  cases  of  JU  TibbiW  S.  £.,  [1897]  2  CL  14». 
and  Be  Meadc'x  S.  £,,  [1897]  1  1.  K.  121,  which  had  caused  consklenUe 
inconvenience  in  practice,  were  discussed  and  explained. 

(a)  It  has  been  laid  down  that  this  section  does  not  apply  to  leases, 
lie  KemeyS'Tynte,  [1892]  2  Ch.  211.  See  sect.  12,sub.eect.  1  of  the  S.L. 
Act,  1882  (supra,  p.  768). 
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value  as  ascertained  in  any  manner  prescribed  by  the   53  &  64  Vict. 

lease  (including  a  reference  to  arbitration),  or  may  be  an       ^^^*-  ^®- 

average  of  any  such  prices  or  values  taken  during  a 

specified  period  (a). 
9.  Where,  on  a  grant  for  building  pui'poses  by  a  tenant  for  life,    Power  to 
the  land  is  expressed  to  be  conveyed  in  fee  simple  with  or  subject  ^?^^'®  ^  ^®^^' 
to  a  reservation  thereout  of  a  perpetual  rent  or  rentcharge,  the  gra^  in  fee 
reservation  shall  operate  to  create  a  rentcharge  in  fee  simple  issuing  simple, 
out  of  the  land  conveyed,  and  having  incidental  thereto  all  powei-s 
and  remedies  for  recovery  thereof  conferred  by  section  forty-four  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  and  the  rent-   44  &  4i3  Vict, 
charge  so  created  shall  go  and  remain  to  the  uses  on  the  trusts  and  ^'  ^^- 
Hubject  to  the  powers  and  provisions  which,  immediately  beforo  the 
conveyance,  were  subsisting  with  respect  to  the  land  out  of  which 
it  is  reserved. 

Mansiau  and  Park, 

10.^1.)  From  and  after  the  passing  of  this  Act  section  fifteen    Restriction  on 
of  the  Act  of  1882,  relating  to  the  sale  or  leasing  of  the  principal   ^'®  ?^ 
mansion  house,  shall  bo  and  the  same  is  hereby  repealed.  mansion. 

(2.)  Notwithstanding  anything  contained  in  the  Act  of  1882,  the 
principal  mansion  house  (if  any)  on  any  settled  land,  and  the 
pleasure  groimds  and  park  and  lands  (if  any)  usually  occupied 
therewith,  shall  not  be  sold,  exchanged,  or  leased  by  the  tenant  for 
life  without  the  consent  of  the  trustees  of  the  settlement  or  an 
order  of  the  Court. 

(3.)  Where  a  house  is  usually  occupied  as  a  farmhouse,  or  where 
the  site  of  any  house  and  the  pleasure  grounds  and  park  and  lands 
(if  any)  usually  occupied  therewith,  do  not  together  exceed  twenty- 
five  acres  in  extent,  the  house  is  not  to  be  deemed  a  principal 
mansion  house  within  the  meaning  of  this  section  (b). 

'The  liaising  of  Money, 

11. — (1.)  Where  money  is  required  for  the  purpose  of  discharging  Power  to  raise 
an  incumbrance  on  the  settled  land  or  part  thereof,   the  tenant  ro<>^®y  ^y 
for  life  may  raise  the  money  so  required,  and  also  the  amount  "*°"8W?®W' 
properly  required  for  payment  of  the  costs  of  the  transaction  on 
mortgage  of  the  settled  land,  or  of  any  part  thereof,  by  conveyance 

(a)  See  S.  L.  Act,  1882,  s.  9  {mpra,  p.  767). 

\h)  See  the  note  to  the  repealed  section  of  tbe  S.  L.  Act,  1882  Uutfra, 
p.  770). 

(<?)  By  virtue  of  this  section  read  in  conjunction  with  sect.  2  (1)  of 
the  S.  L.  Act,  1882  (App.  VII.),  where  two  estates  are  settled  in  iden- 
tically the  same  way,  whether  by  one  and  the  same  instrument  or  by 
different  instruments,  an  incumbrance  affecting  one  of  the  estates  may 
be  paid  off  by  means  of  a  mortgage  upon  the  other,  or  upon  both  of  the 
estates  :  He  Lord  MotmiCit  S.  L\  [1898]  1  Ch.  427. 
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o3  &  54  Vict,   of  the  fee  siiiiple  or  other  estate  or  interest  the  subject  of  the  settle- 
C/AP^9.       ment,  or  by  creation  of  a  term  of  years  in  the  settled  land,  or  any 
part  thereof,  or  otherwise,  and  the  money  so  raised  shall  be  capital 
money  for  that  purpose,  and  may  be  paid  or  applied  accordingly. 

(2.)  Incumbrance  in  this  section  does  not  include  any  annual 
sum  payable  only  during  a  life  or  lives  or  during  a  term  of  years 
absolute  or  determinable. 

Dealings  as  between  Tenant  for  Life  and  the  JEstate, 

ProTuiion  12.  Where  a  sale  of  settled  land  is  to  be  made  to  the  tenant  for 

ded*  ^  'th  ^®'  ^^  *  purchase  is  to  be  made  from  him  of  land  to  be  made  subject 
tenantfor  life.  ^  ^®  limitations  of  the  settlement,  or  an  exchange  is  to  be  made 
with  him  of  settled  land  for  other  land,  or  a  partition  is  to  be  made 
with  him  of  land  an  undivided  share  whereof  is  subject  to  the 
limitations  of  the  settlement,  the  trustees  of  the  settlement  shall 
stand  in  the  place  of  and  represent  the  tenant  for  life,  and  shall,  in 
addition  to  their  powers  as  trustees,  have  all  the  powers  of  the 
tenant  for  Hfe  in  reference  to  negotiating  and  completing  the 
transaction  (a). 

Application  of  Capital  Money. 

Application  of       13,  Improvements  authorised  by  the  Act  of  1882  shall  include 
capital  money,   the  following ;  namely, 

(i.)  Bridges; 

(ii.)  Making  any  additions  to  or  alterations  in  buildings  reason- 
ably necessary  or  proper  to  enable  the  same  to  be  let ; 
(iii.)  Erection  of  buildings  in  substitution  for  buildings  within 
an  urban  sanitary  district  taken  by  a  local  or  other  puUic 
authority,  or  for  buildings  taken  under  compulsory  powers, 
but  so  that  no  more  money  be  expended  than  the  amount 
i-oceived  for  the  buildings  taken  and  the  site  thereof; 
(iv.)  The  rebuilding  of  the  principal  mansion  house  on  the 
settled  land :  Provided  that  the  sum  to  be  applied  under 
this  sub-section  shall  not  exceed  one-half  of  the  annual 
rental  of  the  settled  land  (6). 

{a)  Note  that  a  lease  of  settled  land  is  not  mentioned  in  the  section : 
but  apparently  such  a  lease  may  be  granted  by  the  tenant  for  life  to 
himself  (see  Sugden  on  Powers,  8th  ed.,  p.  717). 

(b)  Sec  S.  L.  Act,  1882,  s.  25  {supra,  p.  778).  As  to  what  are  additionsavl 
alterations  within  sub-sect,  (ii.),  see  Jfe  J}e  Teissier's  JS^Ky  [1893]  1  Ch. 
153  :  JleLord  Gerard's S.JS.,  [1893]  3  Ch.  262  ;  Bs  Oa^kOVs  8Myll99*, 
1  Ch.  486  ;  and  Be  Tucker's  S,  E.,  [1895]  2  Ch.  468,  where  the  ooA  of 
alterations  and  additions,  which  were  rather  in  the  nature  of  repairs  than 
of  |)ermanent  improvements,  was  not  allowed.  There  mnst>  be  a  present 
intention  to  let,  if  not  an  immediate  prospect  of  letting,  before  any 
application  of  capital  money  can  be  made  under  this  sub-section,  Bf 
De  Teissier's  tS,  Al,  ubi  sup.;  Jie  Lord  Gerard's  S,  E,^  uhi  #«/.|  at  p.  W- 
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14.  All  or  any  part  of  any  capital  money  paid  into  Court  may,  53  &  54  Vict. 
if  the  Court  thinks  fit,  be  at  any  time  paid  out  to  the  trustees  of       ^"^IV^^* 
the  settlement  for  the  purposes  of  the  Settled  Land  Acts,  1 882  to  1 890.  Capital  money 

15.  The  Court  may,  in  any  case  where  it  appears  proper,  make  in  Court  may 
an  order  directing  or  authorising  capital  money  to  be  applied  in  or  ^  P^^  out 
towards  payment  for  any  improvement  authorised  by  the  Settled  ^  *"^*^^''- 
Land  Acts,  1882  to  1890,  notwithstanding  that  a  scheme  waa  not,  ^^^^^  TLent 
before  the  execution  of  the  improvement,  submitted  for  approval,  f^^  improve- 
as  required  by  the  Act  of  1882,  to  the  trustees  of  the  settlement,  or  ments 

to  the  Court  (a).  executed. 

Trustees, 

16.  Where  there  are  for  the  time  being  no  trustees  of  the  settle*  Trustees  for 
ment  within  the  meaning  and,  for  the  purposes  of  the  Act  of  the  purposes 
1882,  then  the  following  persons  shall,  for  the  purposes  of  the  °^  *^®  ^^^' 
Settled  Land  Acts,  1882  to  1890,  be  trustees  of  the  settlement; 

namely, 

(i.)  The  persons  (if  any)  who  are  for  the  time  being  imder  the 
settlement  trustees,  with  power  of  or  upon  tiTist  for  sale  of 
any  other  land  comprised  in  the  settlement  and  subject  to 
the  same  limitations  as  the  land  to  be  sold,  or  with  power 
of  consent  to  or  approval  of  the  exercise  of  such  a  power 
of  sale,  or,  if  there  be  no  such  persons,  then 
(ii.)  The  persons  (if  any)  who  are  for  the  time  being  under  the 
settlement  trustees  with  future  power  of  sale,  or  under  a 
future  trust  for  sale  of  the  land  to  be  sold,  or  with  power 
of  consent  to  or  approval  of  the  exercise  of  such  a  future 
power  of  sale,  and  whether  the  power  or  trust  takes  effect 
in  all  events  or  not  (&). 
[17. — (1.)  All  the  powers  and  provisions  contained  in  the  Convey -^   Application  of 
anting  and  Law  of  Property  Act^  1881,  with  reference  to  the  appoint-   provisions  of 
ment  of  new  trustees,  and  the  discharge  and  retiremetit  of  trustees,  are  ^^^  « »  J^^ 

As  to  what  is  a  "  rebuilding  "  within  sub-sect,  iv.,  see  the  two  last-cited 
cases.  Structural  alterations  and  repairs,  however  extensive,  do  not 
amount  to  such  a  **  rebuilding."  "  Annual  rental  '*  in  the  proviso  to 
sub-sect.  iv.  means  the  total  income  of  all  the  settled  property,  not  only 
rent  from  land  but  also  income  derived  from  capital  money  invested, 
He  De  Teissier' t  S.  E,,  uhi  stip, ;  and  temhle,  "  the  settled  land  "  in  the 
same  proviso  refers  to  the  whole  land  subject  to  the  settlement,  and  not 
to  the  particular  estate  on  which  the  mansion  house  is  situate,  Re  Lord 
Qerarks  S.  E,,  uH  sup, 

(a)  See  S.  L.  Act,  1882,  sect.  26  [supra,  p.  780).  As  reganls  improvements 
executed  without  a  scheme  since  the  commencement  of  the  Act  of  1882, 
this  section  is  retrospective ;  but  it  does  not  (except  possibly  in  a  very 
special  case)  authorise  the  application  of  capital  money  jn  payment  for 
improvements  executed  before  that  time,  Re  OrmroSs  S.E.,  [1892]  2  Oh. 
318.  And  see  Re  Dalism's  S,R,  [1892]  3  Ch.  522 :  Re  Marquis  of 
Bristol's  S.  E,  [1893]  3  Ch.  161  ;  Re  Tucker's  S,  E,  uhi  sup. 

(b)  See  8.  L.  Act,  1882,  s.  2  (8),  supra,  p.  761. 
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53  &  64  Vict. 
Cap.  69. 

appointment 
of  trustees. 


Extension  of 
meaning  of 
"working 
classes  "  in 
48  &  49  Vict, 
c.  72. 


Power  to 
vacate  regis- 
ration  of  writ. 


to  apply  to  and  include  trustees  for  the  purposes  of  the  Settled  Land 
AdSy  1882  to  1890,  whether  appointed  by  the  Court  or  hy  the  settJemetd, 
or  under  provisions  contained  in  the  settlement. 

(2.)  This  section  applies  and  is  to  have  effect  with  respect  to  an 
appointment  or  a  discharge  and  retirement  of  trustees  taking  plact 
before  as  well  as  after  the  passing  of  this  Act. 

(3.)  This  section  is  not  to  render  invalid  or  prefttdice  any  appoint- 
ment or  any  discharge  and  retirement  of  trustees  effected  before  the 
jmssing  of  this  Act  otherwise  than  mider  the  provisions  of  the  Cm- 
reyancing  and  Law  of  Property  Act,  1881  (a).] 

18.  The  provisions  of  section  eleyen  of  the  Housing  of  the 
Working  Classes  Act,  1885,  and  of  any  enactment  which  maj  be 
substituted  therefor,  shall  have  effect  as  if  the  expression  '*  woridzig 
classes  *'  included  aU  classes  of  persons  who  earn  their  livelihood 
by  wages  or  salaries :  Provided  that  this  section  shall  apply  onlj 
to  buildings  of  a  rateable  value  not  exceeding  one  hundred  pounds 
per  annum. 

19.  The  registration  of  a  writ  or  order  affecting  land  may  be 
vacated  pursuant  to  an  order  of  the  High  Court  or  any  judge  thereol 

{a)  This  section  has  been  repealed  and  replaced  by  sect.  47  of  the  Trustee 
Act,  1893  (App.  XV.,  infra).  The  repealed  section  was  enacted  to  meet 
the  case  of  Re  Wilcoch,  34  Oh.  D.  608,  in  which  it  was  doubted  whether 
sect.  31  of  the  Conveyancing  and  Law  of  Property  Act,  1881  (now  repealed 
and  replaced  by  sect.  10  of  the  Trustee  Act,  1893),  ai)plied  to  trustees 
appointed  for  purposes  of  the  Settled  Land  Acts. 
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45  &  46  VICT.  Cap.  75.  4,3  &  4^  Vicr. 

Cap.  75. 
AN  ACT    TO    CONSOLIDATE    AXD    AMEND    THE    ACTS    RELATING    TO  

THE  PROPERTY  OF  MARRIED  WOMEN. 

[18«A  Au^naty  1882.] 

Whereas  it  is  expedient  to  consolidate  and  amend'  the  Act  of 
the  thirty-third  and  thirty-fourth  Victoria,  chapter  ninety-three, 
intituled  **  The  Mairied  Women's  Proi>erty  Act,  1870,"  and  the 
Act  of  the  thirty-seventh  and  thirty-eighth  Victoria,  chapter  fifty, 
intituled  **  An  Act  to  amend  the  Married  AVomen's  Property  Act 
(1870) " : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1,— ( 1 . )  A  married  woman  shall,  in  accordance  with  the  provisions   Married 

of  this  Act,  be  capable  of  acquiring,  holding,  and  disposing  by  will  woman  to  be 

or  otheiwise,  of  any  real  or  personal  property  as  her  separate  jaDableof 

^    '    Ix.  •*    v  *  1        \li.     ^   holding  pro- 

property,  in  the  same  manner  as  11  she  wei'e  a  feme  sole,  without  perty  and  of 

the  intervention  of  any  trustee  (a).  contracting  as 

a  feme  sole, 
(fl)  This  »ub-8ection  must  be  read  in  connection  with  sects.  2  and  5,  and 
the  M.  W.  P.  Act,  1893  (App.  Xlll.,  infra),  s.  3.  It  does  not  give  any 
disposing  power  tvs  to  property  not  falling  within  thasc  sections  :  He 
Cvno^  Mansfield  v.  -V.,  43  Ch.  D.  12.  It  applies  in  the  case  of  a  woman 
married  before  1883,  only  to  her  property  acquii-ed  after  1882  :  ihid.^  and 
see  Pe  Ifarriis  S.  JK.,  28  Ch.  D.  171  ;  and  it  has  been  held  that  the  power 
of  disposition  by  will  here  given  to  a  married  woman  extends  only  to 
property  to  which  she  is  entitled  during  coverture,  so  that  a  will  made  by 
her  during  coverture  is  not  effectual  as  to  property  which  she  does  not 
acquire  until  after  the  coverture  is  determined  :  He  Price,  Stafford  v.  6'., 
2«  Ch.  D.  709  ;  see  also  Re  Oujio,  Mannficld  v.  J/.,  43  Ch.  D.  12.  But  in 
He  Bowen,  [1892]  2  Ch.  291,  the  will  of  a  married  woman  made  before 
the  passing  of  the  Act  was  held  to  pass  separate  property  acquired  by 
rirtue  of  the  Act.  An«l  now  by  virtue  of  sect.  3  of  the  Act  of  1893,  the 
will  of  a  married  woman  speaks  from  her  death,  and  does  not  need  to  be 
re-executed  after  the  death  of  her  husband.  With  respect  to  probate 
and  the  nature  ^nerallv  of  the  will  of  a  married  woman,  see  the  Probate 
Uules  of  1887  (W.  N.,  1887,  April  23)  ;  and  He  Price,  12  P.  D.  137  ;  Re 

D.C.P.  52 
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45  &  46  YicT.  (2.)  A  married  woman  shall  be  capable  of  enteiing  into  and 
Cap.  76.  rendering  herself  liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued,  either  in 
contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme 
sole,  and  her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  any  action  or  other  legal  proceed- 
ings brought  by  or  taken  against  her ;  and  any  damages  or  oosts 
recovered  by  her  in  any  such  action  or  proceeding  shall  be  her 
separate  property ;  and  any  damages  or  costs  recovered  against  her 
in  any  such  action  or  proceeding  shall  be  ]>ayable  out  of  her  separate 
property,  and  not  otherwise  (a). 

Lambert,  39  Ch.  D.  626  ;  SmaH  v.  Tranter,  43  Ch.  D.  587  :  In  re  Smith, 
46  Ch.  D.  632:  H^  Atkinson,  [1898]  I  Ch.  637  ;  and  In  thr  Good*  of 
Lr.man,  [1898]  P.  215.  See  also  Fe  Taylor,  36  W.  B.  683,  relating  to 
the  confirmation  of  the  will  of  a  married  woman  by  a  will  made  after  the 
death  of  her  husband  ;  and  720  M^Myn,  33  Ch.  D.  575,  as  to  the  right  of 
a  husband  as  personal  representative  of  hi^  wife  to  pay  her  faneral 
expenses  out  of  her  estate.  As  to  a  married  woman's  appointment  by 
will,  see  Be  Roper,  Bopery.  Doneastter,  39  Ch.  D.  482  ;  In  re  Ann^  [1894*] 
1  Ch.  549  ;  and  as  to  the  effect  of  this  Act  where  an  earlier  Act-,  giving 
special  powers  of  disposition,  expressly  excludes  married  women,  see  Re 
Smith'*  Estate,  Clement*  v.  Ward,  35  Ch.  D.  589.  A  oonveyance  by  a 
married  woman  who  is  a  **bare  trustee"  within  the  Trustee  Act,  1893, 
8. 16,  can  be  made  without  acknowledgment  by  her  or  the  concurrenoe 
of  her  husband,  see  Be  Doevora,  29  Ch.  D.  693.  But  it  has  been  held  by 
North,  J.,  in  Bs  IlarkncM  4I*  AUsopp'tt  Contract,  [1896]  2  Ch.  358,  that  a 
married  woman  who  is  a  trustee  for  sale  cannot  convey  without  such 
acknowledgment  and  concurrence  ;  see  the  note  on  this  decision,  9upra^ 
p.  54.  As  to  the  effect  of  the  Act  upon  the  provisions  as  to  married 
women  contained  in  the  Fines  and  Recoveries  Act,  see  In  re  I>rvmmond 
^  Davie'*  Contract,  [1891]  1  Ch.  524  :  and  as  to  gifts  since  the  Act  of ' 
paraphernalia,  Ta*ker\.  Tatiker,  [1895]  P.  1.  As  to  the  effect  of  a  f^ 
to  husband  and  wife,  and  a  third  person,  see  Re  March,  Mandtr  v.  Harris, 
27  Ch.  D.  166 ;  Be  Jupp,  Jupp  v.  Bnckwell,  39  Ch.  D.  148 ;  Bi-  Dixon, 
By  ram  v.  Tall,  42  Ch.  D.  306.  As  to  the  effect  of  the  Act  upon  property 
which  had  been  conveyed  to  husband  and  wife  before  the  Act,  and  of 
which  therefore  they  were  tenants  by  entireties,  the  marriage  having 
been  dissolved,  and  also  upon  property  conveyed  to  them  after  the  Act, 
and  of  which,  but  for  the  Act,  they  would  have  been  tenants  by 
entireties,  see  Thomley  v.  7.,  [1893]  2  Ch.  229  ;  and  as  to  trust  property, 
sect.  18,  it^ra, 

(a)  The  husband  may  still  be  sued  in  respect  of  his  wife*s  torts  :  Sertkn^ 
V.  Kattenhyrg,  17  Q.  B.  D.  177.  Under  this  sub-section  a  married  woman 
may  sue  alone  in  respect  of  a  tort  committed  before  the  Act  came  into 
operation  :  Weldon  v.  Wintlow,  13  Q.  B.  D.  784  ;  Lowe  v.  Fm,  ibid,  667 : 
or  a  trespass  :  Welffvn  v.  De  Bathe,  14  Q.  B.  D.  339.  A  married  woman, 
suing  alone  under  the  Act,  cannot  be  required  to  gfive  security  for  cf^ts: 
ThrelfaU  v.  W%Uo7i,  8  P.  D.  18  ;  Ja^^oh  v.  Isaa/^,  30  Ch.  D.  418  ;  ifrtw,  if 
she  sues  by  a  next  friend  :  Re  Tfiompson^  38  Ch.  D.  317.  If  she  appeals 
without  a  next  friend,  and  has  no  free  separate  property,  she  most  give 
security  for  the  costs  of  the  appeal  :  Whittaker  v.  Kershaw^  45  Ch.  D. 
296.  (^osts  have  been  ordered  to  be  paid  out  of  income  of  property 
subject  to  restraint  on  anticipation  :  Be  Andrew*,  Edwards  v.  /te«*r. 
•30  Ch.  D.  1.59.  See  observations  in  Re  OlanrUl,  31  Ch.  D.  532,  SW 
(a  case  not  within  the  above  Act).    See  also  Hyde  v.  Hyde,  13  P.  D.  16€. 
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[(3.)  Every   cmdract   entered  into  hy  a  married  woman  sliall  he   4.')  &  46  Vict. 
drem&fl  to  be  a  contract  entered  into  by  her  ivith  reaped  to  and  to  bind        ^'^*''  '^' 
her  sejtarate  property ^  unless  the  contrary  be  shown, 

(4.)  Every  contract  entered  into  by  a  married  vwman  with  resjyect 
to  and  to  bind  her  se^xirate  property  shall  bind  not  only  the  separate 

where  the  marriage  was  before  the  Act ;  and  Galmiyye  v.  Chwun,  58 
L.J.  Ch.  7«9;  Cox  v.  Bennett,  [1891]  1  Oh.  617.  And  the  Court  has 
now  under  the  Married  Women's  Property  Act,  1893  (App.  XII  I.,  irt/r/f'). 
s.  2,  jurindiction  to  order  payment  of  costs  out  of  property  subject  to  a 
restraint  on  anticipacioHf  and  may  enforce  such  payment  by  the  appoint- 
ment of  a  receiver  and  the  sale  of  the  property  or  otherwise  as  may  be 
just.  That  her  sole  undertaking  is  sufficient  on  an  application  for  an 
injunction,  see  Jie  Prynw,  W.  N.  1884,  p.  144  :  53  L.  T.  45  ;  PiP<i  v.  Care, 
W.  N.  1893.  91.  See  further  as  to  this  sub-section,  Butler  v.  Bvtler,  14 
Q.  B.  D.  831,  837  ;  16  Q.  B.  D.  374  ;  niiittaker  v.  Kersltaw,  45  Ch.  D. 
320,  where  a  married  woman  was  onlered  to  refund  a  legacy  assigned  to 
her  by  her  husband.  As  to  a  married  woman's  joint  coiitmct,  see  Hoavr. 
y.Mblett,  [1891]  1  Q.  B.  781.  She  may  contmct  with  her  husband  : 
.Sweet  V.  Siveef,  [1898]  1  Q.  B.  12. 

As  to  the  form  of  judgment  against  a  mairied  woman  under  this  Act, 
•see  Perkn  v.  .}ffflreu,  VV.  N.  1884,  p.  64  ;  and  the  form  given  in  Scott  v. 
Mority,  20  Q.  B.  D.  120,  from  which  it  ap()eai'S  that  property  settltnl  upon 
her  with  resti-aint  on  anticipation  cannot  (in  cases  under  this  Act)  be 
reached  unless  it  was  property  so  settled  by  liei-self  on  marriage,  in  which 
case,  by  virtue  of  sect.  19  (/////v/),  it  remains  liable  to  satisfy  her  ante- 
nuptial debts  :  but  not  her  debts  contmcted  during  coverture,  even 
though  judgment  be  given  after  the  coverture,  and  the  sei)arate  use, 
therefore,  has  ceasctl  :  Beckett  v.  Tanker,  19  Q.  B.  D.  7  ;  Pelton  Brothent 
V.  Harrison,  [1891]  2  Q.  B.  422.  The  M.  W.  P.  Act,  1893  (App.  Xlll., 
infra'),  s.  1,  may  be  thought  not  to  have  overniled  the  last-mentioned 
ca«es.  See  also  Be  lleicett,  [1895]  1  Q.  B.  328,  where  it  was  decide<l 
that  the  death  of  the  husband  does  not  enlarge  a  judgment  against  a 
married  woman  in  the  form  in  i^ott  v.  Morley  (^idl  nupra^,  so  as  to 
render  her  i)ei-sonally  liable  for  the  judgment  debt.  In  Hemingicay 
V.  Braithwaite,  61  L.  T.  224.  it  was  held  that  where  an  infant  was 
married  in  December,  1 882,  and  a  post-nuptial  settlement  was  made  on 
her  (umler  the  Infants'  Settlement  Act),  with  restitiint  on  anticipation, 
I  he  property  so  settled  was  not  liable  to  satisfy  a  debt  contracted  after 
the  marriage  but  before  the  settlement.  See  also  Ite  Bij-on,  35  Ch.  D.  4. 
As  to  the  operation  of  Statutes  of  Limitation  on  debts  of  a  married 
woman,  see  Jfe  JlatitingM^  35  Ch.  D.  94  ;  as  to  garnishee  proceedings, 
IMtby  v.  //(tdffjton,  24  Q.  B.  D.  1U3 ;  and  as  to  discovery  in  aid  of 
execution,  Connff-sn  of  Aylexford  v.  G.  11'.  By.  6k,  [1892]  2  Q.  B.  626. 
Judgment  against  a  married  woman's  separate  estate  not  being  a  jiersonal 
jadgment,  she  cannot  l^e  committed  un<ler  sect.  5  of  the  Debtors  Act, 
1869  :  Scott  v.  Morley,  20  Q.  B.  D.  120.  But  the  persimal  liability  of  a 
married  woman  at  common  law  ui^on  contracts  made  by  her  before 
maniage  is  not  taken  away  by  the  M.  W.  P.  .Act,  1882  :  UobinMin,  King 
4*  Cb.  V.  Lynes.  [1894]  2  Q.  B.  577.  It  should  be  noted  that,  in  cases 
within  the  M.  W.  P.  Act,  1870,  separate  property  of  a  married  woman  is 
liable  for  her  ante-Jiuptial  debts  although  it  be  settled  upon  her  without 
power  of  anticipation  :  Axford  v.  Beid,  22  Q.  B.  D.  548,  following 
Sanger  v.  Sanger,  h.  R.  11  Eq.  470  (where  the  property  was  so  settled  by 
a  will)  ;  see  Be  Iledgely,  SvmU  v.  lledgelij,  34  cli.  D.  379.  As  to 
lability  of  a  married  woman  for  conveying  to  B.  land  which  she  had 
-i^^eod  to  mortgage  to  A.,  see  Barirjt  v.  Stanford,  61   Jj.  T.  234.    The 
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46  &  46  Vict,   j/roperty  which  she  is  pctseeMtd  of  or  entitled  to  at  the  date  of  the  amiract, 

n»«     7.^;  ^      M       .  If  ^      ^  !•   1       T        Ar r..     _    ^  •       r    \i 


Cap.  75. 


hut  also  all  separate  property  which  she  may  thereafter  aajuire  («).] 

question  whether  a  leai^e  can  properly  be  granted  to  a  marri€<l  woman  in 
exercise  of  the  powers  of  the  Scttleil  Land  Act,  1882  (App.  VII.,  *iipra). 
in  view  of  the  qualified  nature  of  a  niarrieil  woman's  covenants,  wa> 
raised,  but  not  decided,  in  Dowager  Duchegti  of  Sutherland  v.  Duhe  of  !<^ 
[1893]  3  Ch.  169. 

(a)  These  sub-sections  have  been  repealed  by  the  Married  Women*" 
Property  Act,  1893  (App.  XIII.,  infra),  s.  4,  and  re-enacted  with  amend- 
ments in  sect.  I  of  that  Act.  A  married  woman  may  now  contract, 
whether  she  has  or  has  not  at  the  time  any  separate  property,  and  the 
contract  binds  all  separate  property  which  she  ha.s  at  the  time  of  the 
contract  or  subsequently  acquires,  and  is  also  enforceable  against  all 
property  which  she  is  subsecjuently  posses^etl  of  while  discovert :  but  any 
separate  property  which  at  the  time  of  the  contract  or  afterwards  i^ 
subject  to  a  restraint  u])on  antici|>ation  is  not  available  to  satisfy  any 
liability  or  obligation  arising  out  of  the  contract. 

Under  the  repealed  sub-sections  (which  apply  to  contracts  raa<le  between 
1st  January,  1883,  and  the  passing  of  the  Mariietl  Women's  Pro|>erty  Act. 
1893),  the  following  points  have  been  decidetl : — a  married  woman  is 
incapable  of  contmcting  at  all  unless  she  has  at  the  time  c»f  the  contract 
some  free  separate  property  of  such  value  and  amount  as  that  she  may 
reasonably  be  deeme*l  to  have  contracted  with  i-esi)ect  to  it :  Pallwr  v. 
Gvrney,  19  Q.  B.  I).  521  ;  Leak  v.  Dnjfitld,  24  Q.  B.  D.  101:  Ifarnstm 
V.  //.,  18  P.  D.  180  :  SfoffdoN  v.  Ler,  [1891]  1  Q.  B.  661  ;  the  onus  of 
showing  this  is  on  the  i>erson  suing  on  the  contract  (^Palliser  v.  Owrtie^. 
nbi  supra),  and  the  statement  of  claim  should  contain  an  allegation  to 
the  effect  above  stated,  Tetley  v.  (wH^th,  '>'  L.  J.  673  ;  separate  prii|»ertv 
having  once  become  Ixmnd  by  the  contract  is  not  freeil  by  ceasing  to  hp 
*'  separate  "  on  the  death  of  the  husband,  Peltim  lirtut.  v.  Ifarriston,  [1891] 
2  Q.  B.  426  ;  on  the  other  hand,  separate  j>roperty  not  bound  by  rra.Non 
of  its  being  subject  to  a  i^estraint  upon  anticii>ation  during  the  covertmv 
does  not  become  so  by  the  hiLsband's  death  :  Beehrtt  v.  Taaier,  19 
Q.  B.  D.  7  ;  Pelf  on  Projt.  v.  Jfarrimn.  uhi  ttupra ;  and  cf.  Claydt^n  t. 
Finch,  15  Eq.  266  ;  Pe  aianrill,  31  Cli.  D.  532  :  Ifydex.  Hyde,  13  P.  l>. 
166;  Drayeatt  v.  Ilarnmn,  17  Q.  B.  1).  147.  The  "separate  proj^iertY 
which  she  may  thereafter  acquire"  in  sub-sect.  4,  must  be  property 
acquired  during  coverture  (^Pttltort  Bron.  v.  Harn^on^  vbt  mipra) :  wiiicli, 
however,  may  be  a  subsequent  coverture  :  Jay  v.  Robivutan,,  2.>  Q.  B.  W 
4(>7.  It  seems  doubtful  whether  the  decision  in  Peltvn  Bros.  v.  IfarriJtvn 
as  to  the  effect  of  the  removal  of  a  ix^traint  upon  anticipation  by  rea^vii 
of  the  death  of  the  husband,  is  overruled  by  the  Act  of  1893,  as  to  cim- 
tracts  entered  into  after  the  5th  Decemlxjr,  1893  (see  Hill  v.  The 
Marchioness  of  Ayleshvry,  "  Times "  newspaper,  Mav  23,  1894 ;  Itr 
//rtorf^[1895]  1Q.B.328).  In  HiHtd  Bar  rs  v.  fii  tArarf,  [1894]  2  Q.B. 
559,  it  was  laid  down  by  the  Court  of  Appeal  that  neither  the  Act  of  1882 
nor  the  Act  of  1893  enabled  a  judgment  against  a  married  woroan  to  lie 
enforced  against  arrears  of  her  seimmte  estate  accruing  due  afterwardls. 
as  to  which  she  was  restrained  from  anticipation,  either  by  a  receiver, 
sequestration,  charging  order,  or  any  kind  of  process.  It  would  appear 
that  the  reasoning  in  that  case  has  been  disapproveil  by  the  House  of 
Lords  in  Hood  Barrs  v.  Iferiot,  [1896]  A.  C.  1 74.  But  the  question  before 
the  House  related  to  arrears  due  at  or  before  the  date  of  the  jadgment : 
and  in  the  subsequent  case  of  Hliiteley  v.  Edieards,  [1896]  2  Q.  B.  48,  tht- 
Court  of  Appeal  considered  that  the  actual  decision  in  Hood  Barrs  v. 
Cathcart  was  not  touchc<l  bv  llottd  Barrs  v.  Iferiot.  See  also  He  Samj^s^^ 
[1896]  1  Ch.  630. 
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(5.)  Every  mamed  woman  caiTyin^  on  a  tnide  separately  fiom  45  &  46  Vict. 
her  husband,  shall,  iii  respect  of  her  separate  property,  be  subject        ^^^-  '^• 
to  the  bankruptcy  laws  in  the  same  way  as  if  she  wei^  a  feme 
sole  (a). 

2.  Eveiy  woman  who  nuinies  after  the  commencement  of  this  Property  of  a 
Act  shall  be  entitled  to  have  and  to  hold  as  her  separate  i)roperty,  ^'<>™*n  "lar- 
aiid  to  disi)ose  of  in  manner  aforesaid  (/>)  all  real  and  personal  pro-  ^^^  ^  ^  ^^  i j 
perty  which  shall  belong  to  her  at  the  time  of  marriage,  or  shall  be  by  her  as  a 
aoquired  bj'  or  devolve  upon  lier  after  man-iage,  including  any  feme  sole, 
wages,  earnings,  money,  and  proi>ci'ty,  gained  or  acquired  by  her  in 

any  emi>loyment,  trade,  or  occui)ation,  in  which  she  is  engaged,  or 
which  she  can-ies  on  sepai*ately  from  her  husband,  or  by  the  exercise 
of  any  liteiuiy,  artistic,  or  scientific  skill. 

3.  Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by   Loans  by  wife 
her  to  her  husband  for  the  i)ur])08e  of  any  trade  or  business  carried  ^  husband, 
on  bv  him  or  otherwise,  shall  be  tivated  as  assets  of  her  husband's 

estate  in  case  of  his  bankrupt(*y,  luider  I'eservation  of  the  wife's 
claim  t<)  a  dividend  as  a  creditor  for  the  amount  or  value  of  such 
uionev  or  otluT  estate  after,  but  not  l)efore,  all  claims  of  the  other 
creditoi-s  of  the  husband  for  valuable  considei'ation  in  money  or 
money's  worth  have  been  satisfied  (r). 

(fl)  ••  Separate  property,"  within  this  section,  does  not  include  a  general 
jiower  of  apix)intment ;  and  a  trustee  in  bankruptcy  cannot  require  a 
married  woman  to  exercise  such  a  power  in  his  favour :  Ex  parte  GilchriH, 
Ife  Arm/itronffj  17  Q.  B.  D.  521  ;  but  her  life  estate  under  her  marriage 
M.*ttlemeiit  (not  settled  with  a  restraint  on  anticipation)  passes  to  the 
trustee  :  £jr  parte  Boydy  lie  Ariitstrong,  21  Q.  B.  D.  264.  A  married 
woman  is  not  subject  to  the  bankruptcy  law  unless  she  carries  on  a  trade 
se])arately  from  her  husband  :  JCx  patie  Coulsou^  20  Q.  B.  D.  249  ;  Re  a 
JJrbtorj  [1898]  2  Q.  B.  576.  As  to  what  is  separate  trading,  see  Jie 
Drarwer,  W.  N.  1885,  p.  212,  53  L.  T.  905,  following  Aithworth  v. 
Outram,  5  Ch.  D.  923  :  Lovdl  v.  Kewtou,  4  C.  P.  D.  7  ;  JU  Jlelsbtj, 
W.  N.  1893,  189  ;  and  Jfe  Dag  nail,  [1896]  2  Q.  B.  407.  By  sect.  152  of 
ihc  Bankruptcy  Act,  1883,  nothing  in  that  Act  is  to  affect  the  provisions 
of  M.  \V.  P.  Act.  1882.  A  bankniptcy  notice  under  sect.  4,  sub-sect.  1  (9), 
of  the  Bankruptcy  Act,  1883,  cannot  be  issued  against  a  married  woman 
carryinj^  on  a  trade  separately  from  her  husband,  and  against  whom 
a  creditor  has  recovered  judgment  in  tlie  form  in  Scott  v.  Morlru  (20 
Q.  B.  D.  120),  In  rr  Hannah  Lynex,  [1893]  2  Q.  B.  113. 

{hi)  Acconlingly  she  need  not  be  examined  as  to  her  consent  to  an 
application  under  sect.  50  of  the  Settled  Estates  Act,  1877  :  Jilddell  v. 
Krrinffton,  20  Ch.  D.  220.  Secnx^  if  she  was  married  before  the  com- 
mencement of  the  Act :  He  Harris  S.  /;.,  28  Ch.  1).  171. 

(/•)  This  section  is  not  retrospective  :  J'Xr  part r  Home,  54  L.  T.  301.  If 
nwaiey  be  lent  by  the  wife  to  a  firm  in  which  the  huslimd  is  a  partner, 
►he  is  not  i>ost{K)ned  to  the  other  joint  creditors  :  J'lt  parte  Notthujhain, 
19  Q.  B.  D.  iS8.  Compare  with  this  section  the  5th  section  of  Bovill's  Act 
(28  k  29  Vict.  c.  86),  and  the  corresponding  sections  of  the  I'artnership 
Act,  1890  ;  and  see  He  (ienexr,  16  Q.  B.  D.  700  ;  and  Ke  Leng,  [1895j 
1  Ch.  652,  as  to  its  operation  and  effect.  The  words  "or  othei-wise,"  <lo 
not  extend  the  section  to  money  lent  to  the  huslxmd  for  private  purposes : 
hlr  iwrte  Tidm^U,  35  W.  11.  69 ;  56  L.  J.  Q.  B.  549,  which  was  followed 
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45  &  46  Vict.  4.  The  execution  of  a  geiioml  power  by  will  by  a  marne<l  woman 

Cap.  75.  shall  have  the  effect  of  making  the  pn)i)erty  apjwinted  liable  for  her 

Execution  of  debts  and  other  liabilities  (a)  in  the  Hame  manner  as  her  separate 

general  power,  estate  is  made  liable  under  this  Act. 

Property  8.  Every  woman  man-ied  before  the*  commencement  of  this  Act 

acquirea  after  shall  be  entitled  to  have  and  to  hold  and  to  diH}M>se  of  in  manner 

the  Act  by  u  aforesaid  as  her  separate  projK'i'ty  all  real  and  personal  property*, 

ried  before  the  ^®''  ^^^^®  ^^*  which,  whether  vested  or  contingent,  and  whether  in 

Act  to  be  held  possession,  i-evei-sion,  or  remainder,  shall  aocnie  after  the  coni- 

by  her  as  a  mencement  of  this  Act,  inchiding  any  wages,  earnings,  money,  and 

feme  sole.  proiwrty  so  gained  or  acquii-ed  bj'  her  as  aforesaid  (&). 

in  Mackintofth  v.  Pitfffnte,  [1895]  1  Ch.  505,  and  approved  in  Jfe  Claris 
[1898]  2  Q.  B.  330.  notwithstanding  an  Irish  case  (^Altxander  v.  BarnkUL 
26  L.  R.  Ir.  511)  to  the  contrary  effect.  And  see,  as  to  the  right  of 
retainer  of  a  widow,  administratrix  of  her  late  hufdxind,  1%  rr  May,  45 
Ch.  D.  499. 

As  to  loaii8  by  a  husljand  to  his  wife,  see  Jin  tier  v.  Bntlcr^  14  Q.  B.  D. 
831,  on  appeal,  10  Q.  B.  D.  374.  As  to  gifts  by  wife  to  husband.  Hf 
(^rt'ijf,  52  L.  T.  244;  Edicardf  v.  Cheynr,  13  App.  Cas.  .S85 :  lie 
Flamatth,  40  Ch.  D.  4G1  :  Be  lilakc,  37  W.  R.  441  ;  Hall  v.  Sheldrake. 
60  L.  T.  292. 

(//)  See  as  to  this  section,  lie  Iloper,  39  Ch.  D.  482 ;  and  of.  Re  Ik 
Burgh  LawttoH,  41  Ch.  I).  508  ;  Be  Ann,  [1894]  1  Ch.  549  ;  Be  Parhiit, 
[1892]  3  Ch.  510  ;  Be  Ifvffhex,  [1898]  1  Ch.  529. 

(^ff)  See  a.s  to  when  the  title  accrues,  cases  xvpra,  p.  55,  note  (a).  The 
section  apjilies  to  damages  recoveretl  by  the  verdict  of  a  jury,  though  tlie 
husband  was  co-plaintiff  in  the  action  :  Beanley  v.  BoneyA\%^V^  1  Q.  B- 
509.  A  mere  Mpett  tfHceeMumh  does  not  give  a  contingent  title  within  the 
meaning  of  the  section  :  In  re  Pfrrxomi,  45  Ch.  D.  51  ;  and  cf.  Alleard 
V.  Wftlker,  [1896]  2  Ch.  369.  A  husband  is  entitled  to  curtesy  in  his 
wife's  undis])Osed  of  real  estate,  notwithstanding  this  section,  and  sect.  1. 
sub-sect.  1  :  Ifope  v.  If  ope,  [1892]  2  Ch.  336.  The  section  does  not  enable 
a  creditor  to  take  the  accrued  income  of  property  settled  with  restraint 
on  anticipation  :  Beekett  v.  Taxher^  19  Q.  B.  D.  7 :  but  see  the  notes. 
xvpra,  on  sect.  1,  sub-sects.  3  and  4.  It  has  been  said  that  the  effect  of 
sect.  19,  infra,  is  to  preserve  the  rights  of  persons  taking  under  a  marritt!« 
settlement  as  if  the  Act  had  not  passed.  Thus  where  a  marriage  settle- 
ment made  in  1862  containal  an  agreement  for  the  settlement  of  after- 
acquireil  property  of  the  wife  except  interests  settled  to  herse)ianite  a^% 
it  was  held  that  a  bequest  made  to  her  after  the  commenccmeot  of  the 
Act,  without  any  limitation  to  separate  use,  came  within  the  agreement: 
Be  Stonorx  TrusU,  24  Ch.  D.  195,  foUowed  in  Be  Whitaker.  34  Ch.  D. 
227.  And  so  a  covenant  to  settle,  by  the  husband  alone,  binds  proiwrtv 
which,  but  for  sect.  19,  the  wife  would  take  for  her  seiiarate  use  under 
the  Act :  Ilaticoek  v.  Ilantttek,  38  Ch.  D.  78.  overruling  Be  Qneade't  Trad*. 
33  W.  R.  816.  In  all  these  cases  the  settlement  and  the  marriage  were 
Ijeforc  the  Act,  and  the  wife's  title  accrued  after  the  Act.  In  BeSt<>wr$ 
Truxtx  and  Be  Whitaher,  the  covenant  was  entered  into  by  the  wife  *> 
well  as  the  husband.  The  decision  in  Huncoek  v.  Ifanei*ek  has  noir 
been  extended  to  cases  of  settlements  after  the  Act :  Steren*  r.  Tref^- 
OarrU'k,  [1893]  2  Ch.  307.  If  this  extension  is  well  founded  it  wotH 
appear  advisable  that  for  the  future  devises  and  bequests  to  married  womca 
should  be  made  expi-essly  to  their  separate  use.  But  in  Be  (fucadf 
TntMtif,  Chitty,  J.,  pointed  out  some  singular  results  which  might  f^^*j^ 
upon  a  construction  of  sect.  19,  which  gives  to  a  covenant  to  settle  by  tbc 
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6.  All  deposits  in  any  post  office  or  other  savings  bank,  or  in   45  &  46  Vict. 
any  other  bank,  all  annuities  granted  by  the  Commissioners  for  the        ^^**  _ 
Beduction  of  the  National  Debt  or  by  any  other  person,  and  all   j^  to  stock 
sums  forming  part  of  the  public  stocks  or  funds,  or  of  any  other   &c.,  to  which 
stocks  or  funds  transferable  in  the  books  of  the  Gk)vemor  and   ^  married 
Company  of  the  Bank  of  England,  or  of  any  other  bank,  which  at  ^^^^'^ 
the  commencement  of  this  Act  were  standing  in  the  sole  name  of  a 
married  woman,  and  all  shares,  stocks,  debentures,  debenture  stock, 
or  other  interests  of  or  in  any  corporation,  company,  or  public  body, 
municipal,  commercial,  or  otherwise,  or  of  or  in  any  industrial, 
provident,  friendly,  benefit,  building,  or  loan  society,  which  at  the 
commencement  of  this  Act  are  standing  in  her  name,  shall  be 
deemed,  unless  and  until  the  contrary'  be  shown,  to  be  the  separate 
property  of  such  married  woman;    and  the  fact  that  any  such 
deposit,  annuit}%  sum  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England  or  of  any  other 
bonk,  share,  stock,  debenture,  debenture  stock,  or  other  interest  as 
aforesaid,  is  standing  in  the  solo  name  of  a  married  woman,  shall 
be  sufficient  prima  Jacie  evidence  that  she  is  beneficially  entitled 
thereto  for  her  separate  use,  so  as  to  authorise  and  empower  her  to 
receive  or  transfer  the  same,  and  to  receive  the  dividends,  interest, 
and  profits  thereof  without  the  concurrence  of  her  husband,  and 
to  indemnify  the  Postmaster-General,  the  Commissioners  for  the 
Beduction  of  the  National  Debt,  the  Governor  and  Company  of  the 
Bank  of   England;  the  Governor  and  Company  of  the  Bank  of 
Ireland,  and  all  directors,  managei*8,  and  trustees  of  every  such 
bank,  corporation,  company,  public  body,  or  society  as  aforesaid,  in 
respect  thereof. 

7.  All  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any  As  to  stock, 
other  stocks  or  funds  transferable  in  the  books  of  the  Bank  of  &c.,  Jo  l^ 
England  or  of  any  other  bank,  and  all  such  deposits  and  annuities  ^^^^^  ^  ^Jg^. 
respectively  as  are  mentioned  in  the  last  preceding  section,  and  all  j^^^  woman, 
shures,  stock,  debentures,  debenture  stock,  and  other  interests  of  or 
in  any  such  corporation,  company,  public  body,  or  society  as  afore- 
said, which  after  the  conunencement  of  this  Act  shall  be  allotted  to 
or  placed,  registered,  or  transfen-ed  in  or"  into  or  made  to  stand  in 
the  sole  name  of  any  married  woman  shall  be  deemed,  unless  and 
until  the  contrary  bo  shown,  to  bo  her  separate  property,  in  respect 
of  which  so  far  as  any  liability  may  be  incident  thereto  her  separate 
estate  shall  alone  be  liable,  whether  the  same  shall  be  so  expressed 
in  the  docmnent  whereby  her  title  to  the  same  is  created  or  certified, 

husband  alone  the  same  effect  whicli  it  would  liavc  had  before  the  Act ; 
and  in  the  Editors'  opinion  it  cannot  be  safely  assumed  that  the  above 
decisions  finally  establish  such  a  construction  in  respect  of  settlements 
made  after  the  Act. 
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or  in  the  books  or  register  wherein  her  title  is  entered  or  recorded, 
or  not. 

Provided  always,  that  nothing  in  this  Act  shall  require  or 
authorise  any  coi*poration  or  joint  stock  company  to  admit  any 
married  woman  to  be  a  holder  of  any  shares  or  stock  therein  to 
which  any  liability  may  be  incident,  contrary  to  the  provisions  of 
any  Act  of  Parliament,  charter,  byelaw,  articles  of  association,  or 
deed  of  settlement,  regulating  such  corporation  or  company  (a). 

8.  All  the  provisions  hereinbefore  contained  as  to  deposits  in  any 
post  office  or  other  savings  bank,  or  in  any  other  bank,  annuities 
granted  by  the  Commissioners  for  the  Reduction  of  the  National 
Debt  or  by  any  other  i)er8on,  sums  forming  part  of  the  public 
stocks  or  funds,  or  of  anv  other  stocks  or  funds  transferable  in  the 
books  of  the  Bank  of  England  or  of  any  other  bank,  shares,  stock, 
debentures,  debenture  stock,  or  other  interests  of  or  in  any  such 
corporation,  company,  public  body,  or  society  as  aforesaid  respec- 
tively, which  at  the  commencement  of  this  Act  shall  be  standing  in 
the  sole  name  of  a  married  woman,  or  which,  after  that  time,  shall 
be  allotted  to,  or  placed,  registered,  or  ti*ansferred  to  or  into,  or 
made  to  stand  in,  the  sole  name  of  a  maiiied  woman,  shall  respec- 
tively extend  and  apply,  so  far  as  relates  to  the  estate,  right,  title, 
or  interest  of  the  married  woman,  to  any  of  the  particulars  afore- 
said which,  at  the  commencement  of  this  Act,  or  at  any  time 
afterwards,  shall  be  standing  in  or  shall  be  allotted  to,  placed, 
registered,  or  transferi'ed  to  or  into  or  made  to  stand  in,  the  name 
of  any  married  woman  jointly  with  any  persons  or  person  other 
than  her  husband. 

9.  It  shall  not  be  necessary  for  the  husband  of  any  married 
woman,  in  respect  of  lier  intei^e^t,  to  join  in  the  transfer  of  any 
such  annuity  or  deposit  as  aforesaid,  or  any  sum  forming  part  of 
the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds  trans- 
ferable as  aforesaid,  or  any  shai'e,  stock,  debenture,  debenture  stock, 
or  other  benefit,  nght,  claim,  or  other  interest  of  or  in  any  such 
coi-poration,  company,  public  body,  or  society  as  aforesaid  which  is 
now  or  shall  at  any  time  hei'eafter  be  standing  in  the  sole  name  of 
any  married  woman,  or  in  the  joint  names  of  such  married  woman 
and  any  other  i)erson  or  persons  not  being  her  husband. 

10.  If  any  investment  in  any  such  deposit  or  annuity  as  afore- 
said, or  in  any  of  the  public  stocks  or  funds,  or  in  any  other  stocks 
or  funds  ti'ansferable  as  aforesaid,  or  in  any  share,  stock,  debenture, 
or  debenture  stock,  of  any  coi-poration,  company,  or  public  hody, 
municipal,  commercial,  or  otherwise,  or  in  any  share,  debenture, 
benefit,  right,  or  claim  whatsoever  in,  to,  or  upon  the  funds  of  any 

(a)  As  to  registering  a  married  woman  as  shareholder,  see  Jify-  ^• 
Car?vatlc  liy.  Co,,  L.  H.  8  Q.  B.  299  (a  case  under  the  M.  W.  P.  Act, 

1870). 
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industrial,  provident,  friendly,  benefit,  building,  or  loan  society,  46  &  46  Vict. 
shall  have  been  made  by  a  married  woman  by  means  of  moneys  of  ^■^***  ^^' 
her  husband,  without  his  consent,  the  Court  may,  upon  an  applica- 
tion  under  section  seventeen  of  this  Act,  oi'der  such  investment,  and 
the  dividends  thereof,  or  any  part  thereof,  to  be  transferred  and 
paid  respectively  to  the  husband ;  and  nothing  in  this  Act  contained 
shall  give  validity  as  against  creditors  of  the  husband  to  any  gift, 
by  a  husband  to  his  wife,  of  any  property,  which,  after  such  gift, 
shall  continue  to  be  in  the  oi'der  and  disposition  or  reputed  owner- 
ship of  the  husband,  or  to  any  deposit  or  other  investment  of  money 
of  the  husband  made  by  or  in  the  name  of  his  wife  in  fraud  of  his 
creditors ;  but  any  moneys  so  deposited  or  invested  may  be  followed 
as  if  this  Act  had  not  passed. 

U.  A  manied  woman  may  by  virtue  of  the  power  of  making  Moneys  pay- 
contracts  herein-before  contained  effect  a  policy  upon  her  own  life  '^^j?  ™^^®r 
or  the  life  of  her  husband  for  her  separate  use :  and  the  same  and  ^Q^e  not  to 
all  benefit  thereof  shall  enure  accordingly.  form  part  of 

A  policy  of  assurance  effected  by  any  man  on  his  own  life,  and  estate  of  the 
expressed  to  be  for  the  benefit  of  his  wife,  or  of  his  children,  or  of  his  ^"surea. 
wife  and  children  (a),  or  any  of  them,  or  by  any  woman  on  her  own 
life,  and  expressed  to  be  for  the  benefit  of  her  husband  or  of  her 
children,  or  of  her  husband  and  children,  or  any  of  them,  shall  create 
H  trust  in  favour  of  the  objects  therein  named,  and  the  moneys 
jNiyable  under  any  such  policy  shall  not,  so  long  as  any  object  of 
the  trust  remains  unpcrfoimed,  form  part  of  the  estate  of  the 
insured  (6),  or  be  subject  to  his  or  her  debts :  Provided,  that  if  it 
Khali  be  proved  that  the  policy  was  effected  and  the  premiums  paid 
with  intent  to  defraud  the  creditors  of  the  insured,  they  shall  be 
entitled  to  receive,  out  of  the  moneys  payable  under  the  policy, 
a  sum  equal  to  the  premiums  so  paid.  The  insured  may  by  the 
policy,  or  by  any  memorandum  under  his  or  her  hand,  appoint  a 
trustee  or  trustees  of  the  moneys  payable  under  the  policy,  and 
from  time  to  time  appoint  a  new  trustee  or  new  trustees  thereof, 
and  may  make  provisions  for  the  appointment  of  a  new  trustee  or 
new  trustees  thereof,  and  for  the  investment  of  the  moneys  payable 
under  any  such  policy.  In  default  of  any  such  appointment  of  a 
trustee,  such  policy,  immediately  on  its  being  effected,  shall  vest  in 

(tf)  Where  a  policy,  taken  out  under  sect.  13  of  the  M.  W.  P.  A.,  1870, 
was  expressed  to  be  for  the  benefit  of  the  wife  and  children,  it  was  held 
that  the  wife  and  children  took  the  moneys  payable  under  the  policy 
as  joint  tenants :  In  re  Duc'wx'  Policy  Trujttg,  [1892]  1  Ch.  90.  As  to 
petitions  under  the  Act,  see  Ke  Kuyper«  Policy  Trutt^^  [189^1  1 
Ch.  38. 

(Jf)  Where  a  wife  was  convicted  of  murdering  her  husband,  it  was  held 
that  there  was  a  resulting  trust  in  favour  of  the  husband's  estate  of  the 
amount  of  a  policy  effected  by  him  for  the  benefit  of  his  wife  :  Clearer 
and  tfthrrti  v.  Mutual  Rfixcrca  Fund  Life  Attociation,  [1892]  1  Q.  B.  147. 
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the  insured  and  his  or  her  legal  personal  representatiTes,  in  trust  for 
the  purposes  aforesaid.  If,  at  the  time  of  the  death  of  the  insured, 
or  at  any  time  afterwards,  there  shall  be  no  trustee,  or  it  shall  be 
expedient  to  appoint  a  new  trustee  or  new  trustees,  a  trustee  or 
trustees  or  a  new  trustee  or  new  trustees  may  be  appointed  by  any 
Court  having  jurisdiction  under  the  provisions  of  the  Trustee  Act, 
1850,  or  the  Acts  amending  and  extending  the  same  (a).  The 
receipt  of  a  trustee  or  trustees  duly  appointed,  or,  in  default  of  any 
such  appointment,  or  in  default  of  notice  to  the  insurance  office,  the 
receipt  of  the  legal  personal  repi'esentative  of  the  insured  shall  be 
a  discharge  to  the  office  for  the  sum  secured  by  the  policy,  or  for 
the  value  thereof,  in  whole  or  in  part. 

12.  Every  woman,  whether  married  before  or  after  this  Act, 
shall  have  in  her  own  name  against  all  persons  whomsoever, 
including  her  husband  (&),  the  same  civil  remedies,  and  also 
(subject  as  regards  her  husband,  to  the  proviso  hereinafter  con- 
tained) the  same  remedies  and  redress  by  way  of  criminal  proceed- 
ings, for  the  protection  and  seciuity  of  her  own  separate  property, 
as  if  such  property  belonged  to  her  as  a  feme  9oity  but  except  as 
aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the  other  for 
a  tort.  In  any  indictment  or  other  proceeding  imder  this  section 
it  shall  be  sufficient  to  allege  such  property  to  be  her  property;  and 
in  any  proceeding  under  this  section  a  husband  or  wife  shall  be  * 
competent  to  give  evidence  against  each  other,  any  statute  or  rule 
of  law  to  the  contnuy  notwithstanding  (c) :  Provided  always,  that 
no  criminal  proceeding  shall  be  taken  by  any  wife  against  her 
husband  by  virtue  of  this  Act  while  they  are  living  together,  as  to 
or  concerning  any  property  claimed  by  her,  nor  while  they  are 
living  apart,  as  to  or  concerning  any  act  done  by  the  husband  while 
they  were  living  together,  concerning  property  claimed  by  the 
wife,  unless  such  propei*ty  shall  have  been  wrongfully  taken  by 
the  husband  when  leaving ^r  deserting,  or  about  to  leave  or  desert, 
his  wife. 

(tf)  See  SvyioH  v.  t^atterthwaitc,  34  Ch.  D.  511  :  Schvltzf  v.  »ichuU:f. 
66  L.  J.  Ch.  356  ;  and  Jfe  'AtrnhvU,  [181)7]  2  Ch.  415,  where  the  poUcj 
was  effected  under  sect.  10  of  the  Act  of  1870,  but  the  husband  died  after 
1882  ;  and  see  Jff  Kuyper^  ubi  sujfrti.  fcjee  now  (as  to  the  apppointment 
of  new  trustees)  the  Trustee  Act,  1893. 

(^b)  As  to  his  rights  against  her,  see  Butler  v.  JBtitler^  14  Q.  B,  D.  831 : 
16  Q.  B.  D.  374.  But  she  cannot  sue  her  husband  otherwiee  than  for  thr 
protection  of  her  separate  property.  e.ff.j  for  libel :  Jieff,  v.  Lord  Mayor  <•/ 
LoMdun,  15  Q.  B.  D.  772.  An  inquiry  as  to  damages  on  an  undertaking 
given  by  a  mari-iecl  woman  plaintiff  in  an  action  against  her  ha>baDd, 
was  ordered  in  JIunt  v.  Hunt,  W.  N.  1884,  243  :  54  L.  J.  Ch.  289. 

00  By  the  Married  Women's  Property  Act,  1884  (47  Vict  c  14),  it  is 
provided  (sect.  1)  that  in  any  such  criminal  proceeding  against  a  husband 
or  a  wife  as  is  authorised  by  the  present  Act,  the  husband  and  wife 
respectively  shall  be  competent  and  admissible  witnesses,  and,  except 
when  defendant,  compellable  to  give  evidence. 
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18.  A  woman  after  her  mamage  shall  continue  to  be  liable  in   45  &  4G  Vict. 
re4<iiect  and  to  the  extent  of  hf^r  separate  i)roi)erty  for  all  debts       ^^'*'  ''** 
contracted,  and  all  contracts  entered  into  or  wrongs  committed  by   wife's  ante- 
her  before  her  marriage  («),  including  any  sums  for  which  she  may   nuptial  debts 
be   liable  as  a  contributor}-,  either  before  or  after  -she  has  been   and  Habilitie^. 
placed  on  the  list  of  contributories,  under  and  by  virtue  of  the  Acts 
relating  to  joint-stock  companies ;  and  she  may  he  sued  for  any 
such  debt  and  for  any  liability  in  damages  or  otherwise  under  any 
siich  contract,  or  in  respect  of  any  such  wrong;    and  all  sums 
i-ecovered  against  her  in  respect  thereof,  or  for  any  costs  relating 
thereto,  shall  be  jmyable  out  of  her  sejianite  property:  and,  as 
between  her  and  her  husband,  unless  there  be  any  contract  between 
thorn  to  the  contrary,  her  separate  property  shall  be  deemed  to  be 
primarily  liable  for  all  such  debts,  contracts,  or  wrongs,  and  for  all 
damages  or  costs  recovered  in  respect  thereof  (A).     Provided  always, 
that  nothing  in  this  Act  shall  operate  to  inci'ease  or  diminish  the 
liability'  of  any  woman  married  before  the  commencement  of  this 
Act  for  any  such  debt,  contnict,  or  wrong  as  aforesaid,  excei>t  as  to 
any  sepai'ate  property  to  which  sh(»  may  become  entitled  by  virtue 
of  this  Act,  and  to  which  she  would  not  have  l)een  entitled  for  her 
separate  use  under  the  Acts  hereby  repealed  or  otherwise,  if  this 
Act  had  not  i)assed. 

14.  A  husband  shall  be  liable  for  the  debts  of  his  wife  contracted,    Uihsbaud  to  be 

and  for  all  contracts  entered  into  and  wi-ongs  committed  by  her,   ^**i*^f  tor  liis 

.  Avite  s  debts 

before  marriage,  including  any  liabilities  to  which  she  may  be  so   eontracted  bc- 

subject  under  the  Acts  relating  to  joint-stock  companies  as  afore-   fore  marriage 

said,  to  the  extent  of  all  property  whafcioever  belonging  to  his  wife  to  a  certain 

which  he  shall  have  acquired  or  become  entitled  to,  from  or  thi'ough 

his  wife,  after  deducting  therefi-om  any  paj-ments  made  by  him,  and 

any  sums  for  wliich  judgment  may  have  been  iHOta  fi<le  recovered 

against  him  in  any  proceedings  at  law,  in  respect  of  any  such  debts, 

contiucts,  or  wi'ongs  for  or  in  res^iect  of  which  his  wife  was  liable 

before  her  mamage  as  aforesaid ;  but  he  shall  not  be  liable  for  the 

same  any  further  or  otherwise ;  and  any  court  in  which  a  husband 

shall  be  sued  for  any  such  debt  shall  have  power  to  direct  any 

{a)  The  wonls  '•  Ixjfore  her  marriage"  in  this  section, and  "  before  mar- 
riage" in  sect.  ID,  do  not  mean  **  before  ever  having  been  married,"  but 
**  l^fore  the  marriage  existing  at  the  time  her  liability  is  under  considera- 
tion ;"  and  the  word  *' debts"  as  used  in  both  sections,  includes  both 
comroon-law  debts  contracted  by  a  woman  whilst  a  feme  sole,  and  debts 
contracted  under  the  Act,  in  respect  of  her  seimrate  property,  during  a 
previous  marriage :  Jay  v.  Ihhinsou^  25  Q.  R.  1).  467. 

(Jf)  See  Butler  v.  Butler,  14  Q.  B.  D.  881  ;  16  Q.  B.  D.  374  ;  and  as  to 
the  effect  of  sects.  13,  14,  15,  see  Beck  v.  Pierce.  23  Q.  B.  D.  316.  The 
husband,  if  sued,  is  entitled  to  indemnity:  ih.  p.  321.  Judgment  recovered 
against  the  wife  is  no  defence  to  an  action  against  him,  but  Statutes  of 
Limitation  run  in  his  favour  in  respect  of  the  wife's  ante-nuptial  debt 
a**  from  the  time  w^en  the  debt  accrued  due  against  her  :  8.  t\ 


extent. 
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inquiry  or  proceedings  which  it  may  think  proper  for  the  purpose 
of  ascei'taiuing  the  natui-e,  amoimt,  or  value  of  such  property: 
Provided  always,  that  nothing  in  this  Act  contained  shall  operate 
to  increase  or  diminish  the  liability  of  any  husband  manied  before 
the  commencement  of  this  Act  for  or  in  respect  of  any  such  debt  or 
other  liability  of  his  wife  as  aforesaid  (a), 

15.  A  luisband  and  wife  may  be  jointly  sued  in  respect  of  any 
such  debt  or  other  liability  (whether  by  contract  or  for  any  wrong) 
contracted  or  incuii'ed  by  the  wife  before  marriage  as  aforesaid,  if 
the  plaintiff  in  the  action  shall  seek  to  establish  his  claim,  either 
wholly  or  in  pai-t,  against  both  of  them  ;  and  if  in  any  such  acdon. 
or  in  any  action  brought  in  reK])ect  of  any  such  debt  or  liabihty 
against  the  husband  alone  (6),  it  is  not  found  that  the  husband  is 
liable  in  respect  of  any  property  of  the  wife  so  acquired  by  him  or 
to  which  he  shall  have  become  so  entitled  as  aforesaid,  he  shall  have 
judgment  for  his  costs  of  defence,  whatever  may  be  the  result  of 
the  action  against  the  wife  if  jointly  sued  with  him;  and  in  any 
such  action  against  hiisband  and  wife  jointly,  if  it  appeal's  that  the 
husband  is  liable  for  the  debt  or  damages  recovci'ed,  or  any  part 
thereof,  the  judgment  to  the  extent  of  the  amount  for  which  tiie 
husband  is  liable  shall  be  a  joint  judgment  against  the  husband 
personally  and  against  the  wife  as  to  her  seiwirate  property;  and  as 
to  the  residue,  if  an}',  of  such  debt  and  damages,  the  judgment 
shall  be  a  6ei)ai'ate  judgment  against  the  wife  as  to  her  separate 
propeiiy  only. 

16.  A  wife  doing  any  act  with  respect  to  any  pix)pert}*  of  her 
husband,  which,  if  done  by  the  husliand  with  respect  to  propert}'of 
the  wife,  would  make  the  husband  liable  to  criminal  pix>ocedings  by 
the  wife  under  this  Act,  shall  in  like  manner  be  liable  to  criminal 
proceedings  by  her  husband  (r). 

17.  In  any  question  between  husband  and  wife  as  to  the  title  to 
or  }K)8session  of  property,  either  party,  or  any  such  bonk,  corpora- 
tion, company,  public  body,  or  society  as  aforesaid  in  whose  books 
any  stocks,  funds,  or  shai*es  of  either  ^wrty  are  standing,  may  apply 
l)y  summons  or  otherwise  in  a  summary  way  to  any  Judge  in  the 
High  Court  of  Justice  in  England  or  in  Ireland,  according  as  such 
l>r()l)erty  is  in  l^ngland  or  Ireland,  or  (at  the  option  of  the 
applicant  inespectively  of  the  value  of  the  property'  in  dispute)  in 
England  to  the  judge  of  the  County  Court  of  the  district,  or  in 

(tf )  The  husband  can  be  sued  alone  under  this  section  :  Beck  v.  Pierre. 
23  Q.  B.  I).  310,  321  ;  see  sect.  15.  Costs  of  the  marriage  settlement  of 
an  infant  wai-d  of  Court  (including  husband's  costs),  were  ordcKd  to 
be  paid  oat  of  the  corpus  of  the  settled  funds  in  l)e  Mfacpootr  v.  Ik 
Stacjtoole,  37  Ch.  D.  139. 

(i)  See  last  note. 

(0  See  JL  v.  Jiritthioft,  12  Q.  B.  D.  266,  and  sect.  12  and  note  thereto, 
ttuj/fUf  p.  826. 
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Ireland  to  the  chairman  of  the  Civil  Bill  Court  of  the  (li vision  in   45  &  46  Vict. 

which  either  party  resides,  and  the  Judge  of  the  High  Court  of       Cap.  75. 

Justice  (a)  or  of  the  county  coui*t,  or  the  chaiiman  of  the  civil  bill 

court  (as  the  case  may  be)  may  make  such  order  with  respect  to  the 

property  in  dispute,  and  as  to  the  costs  of  and  consequent  on  the 

application  as  he  thinks  fit,  or  may  direct  such  application  to  stand 

over  from  time  to  time,  and  any  inquiry  touching  the  matters  in 

question  to  be  made  in  such  manner  as  he  shall  think  fit:  Provided 

always,  that  any  order  of  a  Judge  of  the  High  Court  of  Justice  to  be 

made  under  the  provisions  of  this  section  shall  be  subject  to  appeal 

in  the  same  way  as  an  order  made  by  the  same  judge  in  a  suit 

pending  or  on  an  equitable  plaint  in  the  said  court  would  be ;  and 

any  order  of  a  county  or  civil  bill  count  under  the  pi-ovisions  of 

this  section  shall  be  siibject  to  appeal  in  the  same  way  as  any  other 

order  made  by  the  same  court  would  be,  and  all  pi'oceedings  in  a 

county  court  or  civil  bill  court  under  this  section  in  which,  by 

reason  of  the  value  of  the  property  in  dispute,  such  court  would 

not  have  had  jurisdiction  if  this  Act  or  the  Mamed  Women*s 

Property  Act,   1870,  had  not  passed,  may,  at  the  option  of  the 

defendant  or  respondent  to  such  proceedings,  be  i*emoved  as  of  right 

into  the  High  Court  of  Justice  in  England  or  Ireland  (as  the  case 

may  be),  by  writ  of  rrrtiorari  or  otherwise  as  may  be  pi^escribed  by 

any  rule  of  such  High  Court ;  but  any  oi-der  made  or  act  done  in 

the  course  of  such  proceedings  prior  to  such  removal  shall  be  valid, 

unless  order  shall  be  made  to  the  contraiy  by  such  High  Court : 

Provided  also,  that  the  Judge  of  the  High  Coiu-t  of  Justice  or  of 

the  county  court,  or  the  chairman  of  the  civil  bill  court,  if  either 

party  so  require,  may  hear  any  such  application  in  his  private 

room  :   Provided  also,  that  any  such  b*ink,  corponition,  company, 

piiblic  body,  or  society  as  aforesaid,  shall,  in  the  matter  of  any  such 

application  for  the  purposes  of  costs  or  otherwise,  be  treated  as  a 

stfJceholder  only. 

« 

18.  A  marrie<l  woman  who  is  an  executrix  or  administratrix   Married 
alone  or  jointly  with  any  other  pei-son  or  pei-sons  of  the  estate  of   yo™»n  'is  nn 
any  deceased  pei-son,  or  a  trustee  alone  or  jointly  as  aforesaid  of  tnistoe. 
proiiei-ty  subject  to  any  tiiist,  may  sue  or  be  sued,  and  may  transfer 
or  join  in  transferring  any  such  annuity  or  dejwsit  as  afoi'esaid,  or 
any  siun  forming  part  of  the  public  stocks  or  funds,  or  of  any  other 
stocks  or  funds  transfei-able  as  aforesaid,  or  any  share,  stock,  deben- 
ture, debenture  stock,  or  other  benefit,  right,  claim,  or  other  interest 
of  or  in  any  such  coi-poitition,  company,  public  body,  or  society  in 
that  character,  without  her  husband,  as  if  she  wei*e  a  frtne  $(>le  (6). 

(a)  The  Registrar  has  not  jurisdiction  to  make  nn  onler  under  this 
section:  Wood  v.  W(H)d  and  White.  14  P.  D.  ir>7.  An  inquiry  was 
directed  in  PhiWpti  v.  PhillifM,  13  P.  D.  220. 

(h)  See  p.  54,  unpra^  note  («). 
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45  &  46  Virr. 
Cap.  7o. 

Savm<r  (if 
oxifiting  settle- 
ments, and  the 
power  Ui  make 
future  settle- 
ments. 


Married 
woman  to  be 
liable  to  the 
parish  for  the 
maintenance  of 
her  husband. 
31  &  32  Vict. 
V,  122. 


Married 
woman  to  be 
liable  t^)  the 
parixh  for  the 
maintenance  of 
iier  cliildren. 


19.  Nothing  in  thiR  Act  contained  shall  interfere  with  or  afFcct  (a) 
any  settlement  or  agreement  for  a  settlement  made  or  to  be  made, 
whether  before  or  after  mai-riage,  respecting  the  property  of  any 
married  woman  {b),  or  shall  interfere  with  or  render  inoperatiye  any 
restriction  against  anticipation  at  present  attached  or  to  be  hereafter 
attached  to  the  enjoyment  of  any  property  or  income  by  a  woman 
under  any  settlement,  agreement  for  a  settlement,  will,  or  other 
instrument ;  but  no  restriction  against  anticipation  contained  in  any 
settlement  or  agreement  for  a  settlement  of  a  woman's  own  property 
to  be  miule  or  entered  into  by  herself  shall  have  any  validity  againut 
debts  contracted  by  her  before  marriage,  and  no  settlement  or  agree- 
ment for  a  settlement  shall  have  any  greater  force  or  validity  against 
creditor's  -of  such  woman  than  a  like  settlement  or  agreement  for 
a  settlement  made  or  entered  into  by  a  man  woiild  have  against  his 
ci*editoi*8. 

20.  Whore  in  England  the  husband  of  any  woman  having  separate 
property  becomes  chargeable  to  any  iinion  or  parish,  the  justices 
having  juiisdiction  in  such  union  or  parish  may.  in  i>etty  sessions 
assembled,  upon  application  of  the  guai*dianH  of  the  poor,  issue  a 
summons  against  the  wife,  and  make  and  enforce  such  order  against 
her  for  the  maintenance  of  her  husband  out  of  such  separate  property 
as  by  the  thii-ty-third  section  of  the  Poor  Iiaw  Amendment  Art. 
18ti8,  they  may  now  make  and  enforce  against  a  husband  for  the 
maintenance  of  his  wife  if  she  becomes  chai'geable  to  any  union  or 
parish.  Where  in  Ireland  relief  is  given  under  the  provisions  of 
the  Acts  relating  to  the  relief  of  the  destitute  jxrar  to  the  husband 
of  any  woman  having  separate  property,  the  cost  price  of  such  relief 
is  hereby  declared  to  be  a  loan  from  the  guardians  of  the  union  in 
which  the  same  shall  be  given,  and  shall  be  recoverable  from  such 
woman  as  if  she  wore  a  feme,  sole  by  the  same  actions  and  pixKeedings 
as  money  lent. 

21.  A  married  woman  having  sepaiute  property  shall  be  subject 
to  all  such  liability  for  the  maintenance  of  her  children  and  grand- 
children as  the  husband  is  now  by  law  subject  to  for  the  maintenance 
of  her  children  and  grandchildren :  Provided  always,  that  nothing  in 

r<0  ^.''m  "invalidate"  or  "render  inoperative*':  lie  ArmittroHg,  il 
Q.  B.  D.  264. 

(A)  See  supra,  p.  426,  note  (a)  :  and  supra,  p.  H22,  note  {b).    The  latter 
part  of  the  section  does  not  apply  to  settlements  made  before  the  Act. 
and  property  thereby  settled  with  a  restraint  on  anticipation  U  not  liable 
to  execution  :    Becltt-tt  v.  Tasher.  li)  Q.  B.  D.  7  ;    Smith  v.  Wliitelerl, 
55  L.  J.  Q.  B.  286  :  84  W.  R.  414.     See  as  to  a  second  marriage,  after  tho 
Act.  of  a  widow,  Itr  Onslow,  39  Ch.  D.  622.     In  a  settlement  made  since 
the  Act,  ft  restraint  on  anticipation  may  be  effectually  annexed  to  an 
interest  not  expressly  given  to  the  married  woman  for  her  8e})arato  use. 
inasmuch  as  the  Act  in  effect  KU)>))lic8  those  words:  Ue  Lumley,  [1896 
2  Ch.  690.    There  is  no  repugnancy  in  a  restraint  on  anticiftation  attacheil 
to  a  gift  of  a  life  estate  without  impeachment  of  waste  :  S.  C. 
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this  Act  shall  relieve  her  husband  from  any  liability  imposed  upon  45  &  46  Vict. 
him  by  law  to  maintain  her  childi'en  or  grandchildren.  ^^^'  ^^' 

22.  The  Married  Women's  Pi-operty  Act,  1870,  and  the  Married  Repeal  of 
Women's  Property  Act,  1870,  Amendment  Act,  1874,  are  hereby  33  &  34  Vict, 
repealed:  Provided  that  such  reT)eal  shall  not  afiPect  anv  act  done  ^'-  93. 

or  right  -acquired  while  either  of  such  Acts  was  in  force,  or  any  right     '  ^  q  ^  * 

or  liability  of  any  husband  or  wife,  married  befoi-e  the  commence- 
ment of  this  Act,  to  sue  or  to  be  sued  under  the  provisions  of  the 
said  repealed  Acts  or  either  of  them,  for  or  in  respect  of  any  debt, 
contract,  wrong,  or  other  matter  or  thing  whatsoever,  for  or  in 
respect  of  which  any  such  right  or  liability  shall  have  accrued  to 
or  against  such  husband  or  wife  before  the  commencement  of  this 
Act  (tt). 

23.  For  the  purposes  of  this  Act  the  legal  personal  n^presentative   Le^l  repro- 
of any  man-ied  woman  shall  in  i-ospect  of  her  separate  estate  have   sentative  of 
the  same  lights  and  liabilities  and  bo  subject  to  the  same  jmisdiction  "^*"'^" 

ad  she  would  be  if  she  were  living  {b), 

24-  The  word  *'  contract"  in  this  Act  shall  include  the  acceptance  Interpretation 
of  any  trust,  or  of  the  office  of  executiix  or  administnitrix,  and  the  of  terms, 
provisions  of  this  Act  as  to  liabilities  of  married  women  shall  extend 
to  all  liabilities  by  reason  of  anv  breach  of  tinist  or  devastavit  com- 
mitted  by  any  manied  woman  being  a  tiiistee  or  executrix  or 
administratrix  either  before  or  after  her  mamage,  and  her  husband 
shall  not  be  subject  to  such  liabilities  unless  he  has  acted  or  inter- 
meddled in  the  trust  or  administration  (r).  The  word  *'  property  " 
in  this  Act  includes  a  thing  in  action. 

25.  The  date  of  the  commencement  of  this  Act  shall  be  the  first  Commence- 
of  January  one  thousand  eight  hundred  and  eighty-three.  ment  of  Act. 

26.  This  Act  shall  not  extend  to  Scotland.  Extent  of  Act. 

27.  This  Act  may  be  cited  as  the  Married  Women's  Property  short  title 
Act,  1882. 

(a)  In  Jlfi  Soutar'K  Policy  Trust*,  26  Ch.  D.  236,  Pearson,  J.,  expressed 
an  opinion  that  sect.  10  of  the  Act  of  1870  does  not  remain  in  force  for 
any  pui-pose.  See  as  to  the  effect  of  sect.  22,  per  Fry,  L.J.,  Weldon  v. 
Window,  13  Q.  B.  D.  784,  789. 

(Jf)  A  husband  who  takes  his  wife's  separate  property  .y/zw  f/mri^i  is  her 
'•legal  |)cr8onal  representative"  within  this  section,  and  liable  thereunder 
to  the  extent  of  the  proixirty  so  taken  :  Sarmuti  v.  Wharton,  [18911  1 
Q.  B.491.  '  'L         J 

(c)  It  is  not  now  necessary  that  the  husband  of  a  married  woman 
administratrix  should  join  in  the  administration  bond  :  In  tlie  Goods  of 
Ayres^  8  P.  D.  168.    And  as  to  this  section,  see  p.  54,  tupra,  note  (a). 
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66  &  57  Vict. 
Cap.  63. 


Effect  of 
contracts  by 
married 
women. 


Costi)  may  be 
ordered  to  be 
paid  out  of 
property 
subject  to 
restraint  on 
anticipiitiou. 


56  &  57  VICT.  Cap.  63. 

AN  ACT  TO  AMEND  THB  MARRIED  WOMEN'S  PROPERTY  ACT,  1882. 

loth  Dtceinher,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Ix>rds  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1,  Everj'  contract  hereafter  entered  into  by  a  married  woman, 
otherwise  than  as  agent, 

(a)  shall  be  deemed  to  be  a  contract  entered  into  by  her  with 

respect  to  and  to  bind  her  separate  property  whether  she  i?  or 

is  not  in  fact  possessed  of  or  entitled  to  any  separate  propert)* 

at  the  time  when  she  enters  into  such  contract ; 

{h)  shall  bind  all  separate  property  which  she  maj-  at  that  time 

or  thereafter  be  possessed  of  or  entitled  to ;  and 
(c)  shall  also  be  enforceable  by  process  of  law  against  all  property 
which  she  may  thereafter  while  discovert  be  posse>sed  of  or 
entitled  to ; 
Provided  that  nothing  in  this  section   contained  shall  render 
available  to  satisfy  any  liability  or  obligation  arising  out  of  such 
contract  any  separate  property  which  at  that  time  or  thereafter  she 
is  restrained  from  anticipating. 

2.  In  any  action  or  proceeding  now  or  hereafter  instituted  by  a 
woman  or  by  a  next  friend  on  her  behalf,  the  court  before  which 
such  action  or  proceeding  is  pending  shall  have  jurLsdictictt  by 
judgment  or  order  from  time  to  time  to  order  paj-ment  of  the  cost* 
of  the  opposite  party  out  of  property-  which  is  subject  to  a  restraint 
on  anticipation,  and  may  enforce  such  payment  by  the  appointment 
of  a  receiver  and  the  sale  of  the  property'*  or  otherwise  as  may  be 
just  (a). 

(a)  As  to  the  proper  form  of  order  where  an  action  brought  by  a  mam«J 
woman  has  been  dismiss^  with  costs,  see  Darie*  v.  Trekarrh  Brewtrf/ 
Compafty,  [1894]  W.  N.  198.    The  section  applies  only  to  Utigition 
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3.  Section  twenty-four  of  the  Wills  Act,  1837,  shall  apply  to  56  &  57  Viot. 
the  will  of  a  married  woman  made  during  coverture  whether  she  is       Cap.  63. 
or  is  not  possessed  of  or  entitled  to  any  separate  property  at  the  y^m  ^f  ^j^. 
time  of  making  it,  and  such  will  shall  not  require  to  be  re- executed  ried  woman, 
or  republished  after  the  death  of  her  husband. 

4.  Sub-sections  (3)  and  (4)  of  section  one  of  the  Married  Women's  Repeal. 
Property  Act,  1882,  are  hereby  repealed. 

5.  This  Act  may  be  cited  as  the  Married  Women's  Property  Act.  Short  title. 
1893. 

6.  This  Act  shall  not  apply  to  Scotland.  Extent. 

initiated  by  a  woman,  and  not  to  an  appeal  by  her  from  a  judgment  in 
an  action  or  proceeding  to  which  she  is  a  defendant :  Hood  Bam  v. 
Heriot,  [1897]  A.  C.  177.  As  to  the  meaning  of  the  word  "  instituted," 
see  Moran  v.  Place ^  [1896]  P.  214  :  and  upon  the  question  how  far 
the  Act  is  retrospective,  Bfi  Godfrey,  [1895]  W.  N.  12  ;  and  Be  Wylie, 
[1896]  2  Ch.  116. 
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61  &  62  Vict. 
Cap.  69. 


Short  title, 
extent,  and 
definition. 


Statute  of 
Limitations 
may  be  pleaded 
by  trustees  (6). 


51  &  52  VICT.  Cap.  59. 

AN  ACT  TO  AMEND  THE  LAW  RELATIirO  TO  THE  DUTIES,  POWERS, 

AND  LIABILITy  OF  TRUSTEES  (a). 

I24th  December,  1888.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty » by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  authority 
of  the  same,  as  follows  ;  that  is  to  say, 

1. — (1.)  This  Act  may  be  cited  as  tiie  Trustee  Act,  1888. 

(2.)  This  Act  shall  not  extend  to  Scotland. 

(3.)  For  the  purposes  of  this  Act  the  expression  "  trustee  "-shall 
be  deemed  to  include  an  executor  or  administrator  and  a  trostee 
whose  trust  arises  by  construction  or  implication  of  law  as  well  a£ 
an  express  trustee,  but  not  the  official  trustee  of  charitable  funds. 

(4.)  The  provisions  of  this  Act  relating  to  a  trustee  shall  apphr 
as  well  to  several  joint  trustees  as  to  a  sole  trustee. 

8. — (1.)  In  any  action  or  other  proceeding  against  a  trustee  or 
any  person  claiming  through  him,  except  where  the  claim  is  founded 
upon  any  fraud  or  fraudulent  breach  of  trust  to  which  the  trustee 

f  (a)  The  whole  of  this  Act,  with  the  exceptions  of  sects.  1  and  8,  whicli 
are  set  out  in  this  Appendix,  has  been  repealed  for  purposes  of  oonsaUda- 
tion  by  the  Trustee  Act,  1893.  The  provisions  contained  in  the  repealed 
sections  have  been  re-enacted  in  substantially  the  same  form  by  the 
various  sections  of  that  Act,  which  see  together  with  the  not@  thereto 
(App.  XV.,  infra). 

(b)  Sect.  25,  sub-sect.  2  of  the  Judicature  Act,  1873,  which  enacts 
that  "  no  claim  of  a  cestui  que  trust  against  his  trustee  for  any  prc^ierty 
held  on  an  express  trust,  or  in  respect  of  any  breach  of  such  trust,  shall 
be  held  to  be  barred  by  any  Statute  of  Limitations,"  appears  to  be  by 
implication  repealed  by  this  section  to  the  extent  of  the  relief  afforded  by 
this  Act  to  trustees.  As  to  what  is  an  *^  express  trust,"  see  Soar  v.  Atkwell, 
[1893]  2  Q.  B.  390.  A  trust  established  by  parol  evidence  is  an  express 
trust :  Rochefoucauld  v.  BouMead^  [1897]  1  Ch.  196.  In  practice,  as  regards 
eoTigtructire  trusts,  lapse  of  time  has  been  held  a  bar  by  analogy  to  the 
Statute  of  Limitations  (see  Soar  v.  Ashujelly  «bi  ntpni).  This  sectwa 
applies  to  constructive  and  express  trustees  alike  (see  the  wide  definitzcn 
of  "  trustee  "  in  sect.  1,  guprd).    It  has  been  applied  for  the  protectioBot 
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was  party  or  privy  (a),  or  is  to  recov.er  trust  propert5%  ^^  ^^®  pro-   81  &  62  Vict. 

ceeds  thereof  still  retained  by  the  trustee,  or  previously  received  by        Cap.  69. 

the  trustee  and  converted  to  his  use  (6),  the  following  provisions 

shall  apply : 
(a,)  All  rights  and  privileges  conferred  by  any  statute  of  limita- 
tions shall  be  enjoyed  in  the  like  manner  and  to  the  like 
extent  as  they  would  have  been  enjoyed  in  such  action 
or  other  proceeding  if  the  trustee  or  person  claiming 
through  him  had  not  been  a  trustee  or  person  claiming 
though  him  (c) : 
(i.)  If  the  action  or  other  proceeding  is  brought  to  recover  money 
or  other  property,  and  is  one  to  which  no  existing  statute 
of  limitations  applies,  the  trustee  or  person  claiming 
through  him  shall  be  entitled  to  the  benefit  of  and  be  at 
liberty  to  plead  the  lapse  of  time  as  a  bar  to  such  action 
or  other  proceeding  in  the  like  manner  and  to  the  like 
extent  as  if  the  claim  had  been  against  him  in  an  action 
of  debt  for  money  had  and  received,  but  so  nevertheless 

directors  who,  acting  ultra  vires  of  their  powera  but  not  fraudulently, 
misapplied  funds  of  the  company :   In  re  LaruLs  Allotnient  Co.^  [1891] 

1  Oh.  616.  But  a  trustee  in  bankruptcy  is  not  entitled  to  the  benefit  of 
it :  In  Tt  Comishy  W.  N.  1895,  162.  The  section  has  no  application  as 
against  persons  who  have  been  served  with  a  decree  for  general  adminis- 
tration pronounced  after  1st  January,  1890,  if  the  action  has  been  com- 
menced before  that  date  (/«  re  Harrison,  W.  N.  1892,  148).  For  a 
general  discussion  of   the  section,  see  How  v.  Harl    Wbvtertan^  [1896] 

2  Ch.  626. 

(a)  The  words  "  party  or  privy  "  indicate  moral  complicity,  some  per- 
eonal  participation  in  the  fraud  (Thorne  v.  Heard,  [1894]  1  Ch.  599  ; 
[1895]  A.  C.  495).  Observe,  however,  that  the  decisions  (of  which 
Blair  v.  Bromley,  2  Ph.  354,  is  an  eicample)  as  to  the  responsibility  of 
partners  and  principals  for  the  fraudulent  acts  of  their  co-partners  and 
agents  are  not  affected  by  this  statute  (37ot;r<?  "v.  Knight,  [1891]  1  Ch.  547  ; 
Hwrne  v.  Heard,  ubl  inipra"), 

(J)  "Still  retained"  means  retained  at  the  date  of  the  writ  in  the 
action.  And  the  trust  property  is  not  *'  retained  "  if  it  has  been  lost  by 
the  negligence  of  the  trustee,  or  by  any  non-fraudulent  act  or  omission  on 
his  part ;  it  is  only  "  retained  "  if  the  trustee  or  an  agent  for  him  has  it 
90  that  he  can  get  it  (Thorns  v.  Heard,  ubi  »upra').  See  also  Wassell  v. 
Leggait^  [1896]  1  Ch.  554,  an  action  by  a  wife  against  her  husband's 
executors  to  recover  separate  estate  forcibly  taken  possession  of  by  the 
husband. 

(<?)  It  has  been  held  by  Fry,  J.,  in  In  re  Bowden,  45  Ch.  D.  444,  that 
this  clause  does  not  apply  to  an  action  for  breach  of  trust  on  the  ground 
(which  seems  logically  impregnable)  that  such  an  action  cannot  be  brought 
against  any  one  who  is  not  a  trustee,  and  that  there  is  no  right  or  privi- 
lege conferred  by  any  statute  of  limitations  in  respect  of  a  breach  of  trust. 
Aocoidingly  the  cases  under  the  section  have  hitherto  proceeded  mainly 
upon  clause  (ft).  But  see  Thorne  v.  Heard,  ubi  supra,  where  clause  (a) 
was  apparently  treated  as  the  governing  paii:  of  the  section,  and  the 
logical  difficulties  apparent  to  Fry,  J.,  were  disregarded  ;  and  Haw  v.  Earl 
WifUertan,  ubi  supra, 
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61  &  52  Vior.  that  the  statute  shall  run   against  a    married  vomaii 

Cap.  69.  entitled  in  possession  for  her  separate  use,  whether  with 

or  without  a  restraint  upon  anticipation,  but  shall  not 

begin   to  run    against  any  beneficiary  unless  and  until 

the  interest  of  such  beneficiary^  shall  be  an  interost  in 

possession  (a). 

(2.)  No  beneficiaiy,   as  against  whom  there  would  be  a  good 

defence  by  virtue  of  this  section,  shall  derive  any  greater  or  other 

benefit  from  a  judgment  or  order  obtained  by  another  beneficiary 

than  he  could  have  obtained  if  he  had  brought  such  action  or  other 

proceeding  and  this  section  had  been  pleaded  {b). 

(3.)  This  section  shall  apply  only  to  actions  or  other  proceedings 
commenced  after  the  first  day  of  January  one  thousand  eight 
hundred  and  ninety,  and  shall  not  deprive  any  executor  or  adminis- 
trator of  any  right  or  defence  to  which  he  is  entitled  under  any 
existing  statute  of  limitations. 

(a)  Under  this  clause  trustees  have  successfully  defended  aciioa<;  in 
respect  of  loss  occasioned  by  investments  of  trust  property  upon  mort- 
gages of  insufficient  value :  see  In  re  Bmoden^  45  Ch.  D.  444 ;  /«  rv* 
SomrrMt,  [1894]  1  Ch.  231.  Payment  to  the  cestui  que  trust  of  interest 
in  respect  of  the  mortgage  as  the  tinistee  receives  it  from  the  mortgagor, 
is  not  an  admission  by  the  trustee  of  his  liability  to  the  debt  sought  to  be 
recovered  in  the  action  so  as  to  deprive  him  of  the  protection  of  this 
clause :  In  re  Som4*r*i^^  ubi  supra.  And  see  also  as  to  its  operation  and 
effect :  In  re  Swain.  [1891]  3  Ch.  223,  an  action  against  a  tmstee  by  a 
residuary  legatee  to  recover  loss  arising  from  delay  in  realising  the 
residue ;  In  re  Page,  [1893]  1  Ch.  304,  where  a  trustee  was  sued  for 
expending  the  whole  of  a  residue  payable  to  the  plaintiff  on  attaining 
twenty -one  in  maintaining  and  educating  him  during  minoritv ;  and  of. 
In  re  Oamey,  [1893]  1  Ch.  .590  ;  In  re  Tu<^ker,  [1894]  1  Ch.  724  :  Jfom  ▼. 
Brotone,  [1896]  2  Ch.  69  :  on  appeal  [1896]  1  Ch.  199  ;  Eeihiiufn  t. 
Harkin,  [1896]  2  Ch.  41,5  ;  and  How  v.  Earl  Winterton,  ubi  Muprt.  It 
should  be  observed  that  the  section  has  in  no  way  altered  the  principles 
which  determine  the  time  when  a  cause  of  action  accrues  ( J/iwrr  v.  Knight: 
Tham/f  v.  Heard,  nbi  jniprd). 

(ft)  See  In  re  Sum/n-get,  [1894]  1  Ch.  231,  in  which  tenant  for  life  and 
infant  remaindermen  were  plaintiffs,  and  the  trustees  had  a  good  defence 
under  the  section  as  against  the  tenant  for  life. 
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56  &  57  VICT.  Cap.  53.  56  &  67  Vi<». 

Gap.  53. 
an  act  to  consolidate  enactments  relating  to  trustees.  

[22wi  September,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

PART  I. 

Investments. 

1,  A  trustee  {b)  may,  unless  expressly  forbidden  by  the  instru-   Authorised 
ment  (if  any)  creating  the  trust  (6),  invest  any  trust  funds  in  his   iiiveBtmeiit8(a). 
hands  (c),  whether  at  the  time  in  a  state  of  investment  or  not,  in 
manner  following,  that  is  to  say : 

(a)  This  section  substantially  rcplaces  sect.  3  of  the  Trust  Investment 
Act,  1889,  the  whole  of  which  Act,  with  the  exception  of  sects.  1  and  7, 
i«  repealed  by  this  Act.  The  Trust  Investment  Act,  1889,  so  far  as  now 
subsisting,  is  as  follows  : — 

Sect.  1.    This  Act  may  be  cited  as  the  Trust  Investment  Act,  1889. 

Seci.  7.  Where  the  council  of  any  county  or  borough  or  any  urban 
or  rural  sanitary  authority  are  authorised  or  required  to  invest  any  money 
for  the  purpose  of  a  loans  fund  or  a  sinking  fund,  any  enactment  relating 
to  such  investment  shall  be  modiiied  so  far  as  to  allow  such  money  to  be 
invested  in  any  of  the  stocks,  funds,  shares  or  securities  m  which  trustees 
are  authorised  bj"^  this  Act  to  invent,  except  that  such  council  or  authority 
shall  not  by  virtue  of  this  section  invest  in  any  stocks,  funds,  shares,  or 
securities  issued  or  created  by  themselves,  nor  in  real  or  heritable 
securities. 

Provided  that  it  shall  not  be  lawful  for  any  such  council  or  authority 
to  retain  any  securities  which  are  liable  to  be  redeemed  at  a  fixed  time  at 
par  or  at  any  other  fixed  rate,  and  are  at  a  price  exceeding  their  redemp- 
tion value,  unless  more  than  fifteen  years  will  elapse  before  the  time  fixed 
for  redemption. 

(h)  See  the  definitions,  sect.  50,  infra.  And  see  sect.  4,  infra.  A 
corporation  holding  funds  for  charitable  purposes  appeai*s  to  be  within 
the  section  :  lie  Manrlt^ttter  Jloyal  Infirmary,  43  Ch.  D.  420 ;  but  not 
trustees  of  a  building  society  holding  funds  invested  in  their  names  under 
sect,  25  of  the  Building  Societies  Act,  1874  :  Be  yatioiud,  Sfc,  Building 
Society,  ib.  431. 

(e)  The  words  "  trust  funds  in  his  hands "  include  all  trust  funds 
whether  in  a  state  of  investment  or  not :  Hume  v.  Lopv*,  [1892]  A.  C. 
112.  As  to  whether  trustees  may  sot  apart  any  of  the  8tock.s  mentioned 
in  this  section  to  answer  an  annuity  given  by  a  will,  see  In  re  Owthwaite, 
[1891]  3Ch.  494. 


^ 


888  APPENDIX   XV. 

66  &  67  VioT.       (a)  In  anj'  of    the    parliamentary  stocks  or    public  funds  or 
t>AP.  63.  Government  securities  of  the  United  Kingdom  : 

{b)  On  real  (a)  or  heritable  secuiities  in  Great  Britain  or  Ireland: 

(c)  In  the  stock  of  the  Bank  of  England  or  the  Bank  of  Ireland: 

{d)  In  India  Three  and  a  half  per  cent,  stock  and  India  Three 
per  cent,  stock,  or  in  any  other  capital  stock  which  may  at  any 
time  hereafter  be  issued  by  the  Secretary  of  State  in  Coimdl 
of  India  under  the  authority'  of  Act  of  Parliament,  and  chaiged 
on  the  revenues  of  India : 

(e)  In  any  securities  the  interest  of  which  is  for  the  time  being 
guaranteed  by  Parliament : 

(/)  In  consolidated  stock  created  by  the  Metropolitan  Board  of 
Works,  or  by  the  London  County  Council,  or  in  debenture  sUxk 
created  by  the  receiver  for  the  Metropolitan  Police  District : 

{g)  In  the  debenture  or  rentcharge,  or  guaranteed  or  preference 
stock  of  any  railway  company  in  Great  Britain  or  Ireland 
incorporated  by  special  Act  of  Parliament,  and  having  during 
each  of  the  ten  years  last  past  before  the  date  of  investment 
paid  a  dividend  at  the  rate  of  not  less  than  three  per  centum 
per  annum  on  its  ordinary  stock : 

{h)  In  the  stock  of  any  railway  or  canal  company  in  Great 
Britain  or  Ireland  whose  undertaking  is  leased  in  perpetuity 
or  for  a  term  of  not  less  than  two  himdred  years  at  a  fixed 
rental  to  any  such  railway  company  as  is  mentioned  in  sub- 
section (^),  either  alone  or  jointly  with  any  other  railway 
company : 

(i)  In  the  debenture  stock  of  any  railway  company  in  India  the 
interest  on  which  is  paid  or  guaranteed  by  the  Secretary  d 
State  in  Council  of  India  : 

{j)  In  the  *'  B  "  annuities  of  the  Eastern  Bengal,  the  East  Indian 
and  the  Scinde  Punjaub  and  Delhi  Bailway^,  and  any  like 
annuities  which  may  at  any  time  hereafter  be  created  on  the 
purchase  of  any  other  railway  by  the  Secretary  of  State  in 
Council  of  India,  and  charged  on  the  revenues  of  India,  and 
which  may  be  authorised  by  Act  of  Parliament  to  be  accepted 
by  trustees  in  lieu  of  any  stock  held  by  them  in  the  purchased 
railway ;  also  in  deferred  annuities  comprised  in  the  r^i^ 
of  holders  of  annuity  Class  D.  and  annuities  comprised  m 
the  register  of  annuitants  Class  C.  of  the  East  Indian  Bailway 
Company : 

(At)  In  the  stock  of  any  railway  companj'  in  India  upon  whi(a 
a  fixed  or  minimum  dividend  in  sterling  is  paid  or  guaranteed 
by  the  Secretary  of  State  in  Council  of  Lidia,  or  upon  the 
capital  of  which  the  interest  is  so  guaranteed : 

(ju)  See  sect.  5  (1),  infra. 
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(/)  In  the  debenture  or  guaranteed  or  preference  stock  of  etfly  66  &  67  Vict. 
company  in  Great  Britain  or  Ireland,  established  for  the  supply 
of  water  for  profit,  and  incorporated  by  special  Act  of  Parlia- 
ment or  by  Boyal  Charter,  and  having  during  each  of  the  ten 
years  last  past  before  the  date  of  investment  paid  a  dividend  of 
not  less  than  five  pounds  per  annum  on  its  ordinary  stock : 

(m)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by 
the  corporation  of  any  municipal  borough  having,  according 
to  the  returns  of  the  last  census  prior  to  the  date  of  invest- 
ment, a  population  exceeding  fifty  thousand,  or  by  any  county 
council,  under  the  authority  of  any  Act  of  Parliament  or 
Provisional  Order : 

(n)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by  any 
commissioners  incorporated  by  Act  of  Parliament  for  the 
purpose  of  supplying  water,  and  having  a  compulsory  power 
of  levying  rates  over  an  area  having,  according  to  the  returns 
of  the  last  census  prior  to  the  date  of  investment,  a  population 
exceeding  fifty  thousand,  provided  that  during  each  of  the  ten 
years  last  past  before  the  date  of  investment  the  rates  levied 
by  such  commissioners  shall  not  have  exceeded  eighty  per 
centum  of  the  amount  authorised  by  law  to  be  levied  : 

(o)  In  any  of  the  stocks,  funds,  or  securities  for  the  time  being 
authorised  for  the  investment  of  cash  under  the  control  or 
subject  to  the  order  of  the  High  Court  (a), 

■ 

(a)  "  Cash  under  the  control  of  the  Court,"  means  cash  standing  in 
Court  in  any  cause  or  matter.  See  £x  parte  St.  John  Jiaptist  College^ 
Oxford,  22  Ch.  D,  93,  where  most  of  the  previous  authorities  as  to  the 
meaning  of  these  words  are  referred  to,  and  Jach»on  v.  Tya*^  VV.  N. 
1883,  p.  91.  The  following  general  order  under  this  section  is  now  in 
force  : 

R.S.C.    Order  XXII.,  Rule  17. 

"  1.  Rule  I  of  the  Rules  of  the  Supreme  Court,  August,  1888,  is  hereby   InTeBtment. 
annulled  (except  so  far  as  it  annulled  Order  XXII.,  Rule  17,  of  the  Rules 
of  the  Supreme  Coui-t,  1883),  and  the  following  Rule  shall  stand  in  lieu 
thereof  : — 

Cash  under  the  control  of  or  subject  to  the  order  of  the  Court  may  be 
invested  in  the  following  stocks,  funds,  or  securities,  namely  : 

Two  and  Three-quartera  per  cent.  Consolidated  Stock  (to  be  called  after 
the  5th  of  April,  1903,  Two  and  a  Half  per  cent.  Consolidated  Stock). 

Consolidated  Three  Pounds  per  cent.  Annuities. 

Reduced  Three  Pounds  per  cent.  Annuities. 

Two  Pounds  Fifteen  Shillings  per  cent.  Annuities. 

Two  Pounds  Ten  Shillings  per  cent.  Annuities. 

Local  Loans  Stock  under  the  National  Debt  and  Local  Loans  Act,  1887. 

Exchequer  Bills. 

Bank  Stock. 

India  Three  and  a  Half  per  cent.  Stock. 

India  Three  per  cent.  Stock. 

Indian  Guaranteed  Railway  Stocks  or  Shares,  provided  in  each  case 
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66  &  67  Vict. 
Cap.  63. 

Purchase  at  a 
premiimi  of 
redeemable 
atocks. 


Diacretioii  of 
trustees. 


Application  of 

preceding 

sections. 


and  may  also  from  time  to  time  vary  (a)  any  such  invest- 
ment. 

2. — (1.)  A  trustee  may  under  the  powers  of  this  Act  invest  in 
any  of  the  securities  mentioned  or  referred  to  in  section  one  of  this 
Act,  notwithstanding  that  the  same  may  be  redeemahle,  and  that 
the  prioe  exceeds  the  redemption  value. 

(2.)  Provided  that  a  trustee  may  not  under  the  powers  of  this 
Act  purchase  at  a  price  exceeding  its  redemption  value  any  stock 
mentioned  or  referred  to  in  sub-sections  {g)y  (i),  {k),  (/),  and  (m)  of 
section  one,  which  is  liable  to  be  redeemed  within  fifteen  years  of 
the  date  of  purchase  at  par  or  at  some  other  fixed  rate,  or  purchase 
any  such  stock  as  is  mentioned  or  referred  to  in  the  sub-sections 
aforesaid,  which  is  liable  to  be  redeemed  at  par  or  at  some  other 
fixed  rate,  at  a  price  exceeding  fifteen  per  centum  above  par  or 
such  other  fixed  rate. 

(3.)  A  trustee  may  retain  until  redemption  any  redeemable  stodk, 
fund,  or  security  which  may  have  been  purchased  in  accordance 
with  the  powers  of  this  Act. 

3.  Every  power  conferred  by  the  preceding  sections  shall  be 
exercised  according  to  the  discretion  of  the  trustee,  but  subject  to 
any  consent  required  by  the  instrument,  if  any,  creating  the  trust 
with  respect  to  the  investment  of  the  trust  funds. 

4.  The  preceding  sections  shall  apply  as  well  to  trusts  created 
before  as  to  trusts  created  after  the  passing  of  this  Act,  and 
the  powers  thereby  conferred  shall  be  iu  addition  to  the  powers 
conferred  by  the  instrument,  if  any,  creating  the  trust. 


that  such  stock  or  shares  shall  not  be  liable  to  be  redeemed  within  a 
period  of  fifteen  yeai-s  from  the  date  of  investment. 

Stocks  of  Colonial  Governments  guaranteed  by  the  Imperial 
Government. 

Mortgage  of  freehold  and  copyhold  estates  respectively  in  England 
and  Wales. 

Metropolitan  Consolidated  Stock,  Three  Pounds  Ten  Shillings  j>er  cent. 

Three  per  cent.  Metropolitan  Consolidated  Stock. 

Debentures,  preference,  guaranteed,  or  rentcharge  stocks  of  railways 
in  Great  Britain  or  Ireland,  having  for  ten  years  next  before  the  date 
of  investment  paid  a  dividend  on  ordinary  stock  or  shares. 

Nominal  debentures  or  nominal  debenture  stock  under  the  Local  Loans 
Act,  1875,  or  'under  the  Isle  of  Man  Loam  Act^  1880,*  providal  in  each 
case  that  such  debentures  or  stock  shall  not  be  liable  to  be  redeemed 
within  a  period  of  fifteen  years  from  the  date  of  investment, 

2.  This  rule  shall  come  into  operation  on  the  26th  of  November.  1888, 
and  may  be  cited  as  the  Rule  of  the  Supreme  Court,  November,  1888,  or 
may  be  cited  according  to  the  heading  thereof  with  reference  to  the 
Rules  of  the  Supreme  Court,  1883." 

[*The  words  in  italics  were  added  by  Rule  17a  (10th  February,  1897>] 

la)  The  power  to  vary  appears  to  be  confined  to  such  investments » 
are  mentioned  in  this  section,  and  therefore  if  a  trust  instrument  allows 
a  wider  range  it  should  contain  an  express  jwwer  of  variation.  See/ii  (* 
JHch,  [1891]  1  Ch.  423. 


r 
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6.— (1.)  A  trustee  having  power  to  invest  in  real  securities,   •'>6  &  57  Vict. 
unless  expressly  forbidden  by  the  instrument  creating  the  trust, 
may  invest  and  shall  be  deemed  to  have  always  had  power  to  Enlargement 
invest —  of  express 

(a)  on  mortgago  of  property  held  for  an  unexpired  term  of  not  powers  of 
less  than  two  hundred  years,  and  not  subject  to  a  reservation  ^  '' 

of  rent  greater  thaTi  a  shilling  a  year,  or  to  any  right  of 
redemption  or  to  any  condition  for  re-entr>',  except  for  non- 
payment of  rent ;  and 

{b)  on  any  charge,  or  upon  mortgage  of  any  charge,  made  under  27  &  28  Vict, 
the  Improvement  of  Land  Act,  1864.  c-  l^*- 

(2.)  A  trustee  having  power  to  invest  in  the  mortgages  or  bonds 
of  any  railway  company  or  of  any  other  description  of  company 
may,  unless  the  contrary  is  expressed  in  the  instrument  authorising 
the  investment,  invest  in  the  debenture  stock  of  a  railway  company 
or  such  other  company  as  aforesaid. 

(3.)  A  trustee  having  power  to  invest  money  in  the  debentures 
or  debenture  stock  of  any  railway  or  other  company  may,  unless 
the  contrary  is  expressed  in  the  instrument  authorising  the  invest- 
ment, invest  in  any  nominal  debentures  or  nominal  debenture  stock  38  &  39  Vict, 
issued  imder  the  Local  Loans  Act,  1875.  c.  83. 

(4.)  A  trustee  having  power  to  invest  money  in  securities  in  the 
Isle  of  Man,  or  in  securities  of  the  government  of  a  colony,  may, 
xmless  the  contrary  is  expressed  in  the  instrument  authorising  the 
investment,  invest  in  any  securities  of  the  Government  of  the  Isle  43  &  44  Vict, 
of  Man,  under  the  Isle  of  Man  Loans  Act,  1880.  ^-  ^' 

(5.)  A  trustee  having  a  general  power  to  invest  trust  moneys 
in  or  upon  the  secuiity  of  shares,  stock,  mortgages,  bonds, 
or  debentures  of  companies  incorporated  by  or  acting  under 
the  authority  of  an  Act  of  Parliament,  may  invest  in,  or  upon 
the  security  of,  mortgage  debentures  duly  issued  imder  and  in 
accordance  with  the  provisions  of  the  Mortgage  Debenture  Act,  28  &  29  Vict. 
1865.  ^-  78- 

6.  A  trustee  having  power  to  invest  in  the  purchase  of  land  or   Power  to  in- 
on  mortgage  of  land  may  invest  in  the  purchase,  or  on  mortgage  of  >'^t»  pot^itn- 
any  land,  notwithstanding  the  same  is  charged  with  a  rent  imder  drainage 
the  powers  of  the  Public  Money  Drainage  Acts,  1846  to  1856,  or  charges, 
the  Landed  Property  Improvement  (Ireland)  Act,  1847,  or  by  an    lo  &  11  Vict, 
absolute  order  made  under  the  Improvement  of  Land  Act,  1864,   c.  32. 
unless  the  terms  of  the  trust  expressly  provide  that  the  land  to  be 
purchased  or  taken  in  mortgage  shall  not  be  subject  to  any  such 
prior  charge. 

(//)  Sub-scct.  1  of  this  section  re-enacts  sect.  9  (repealed)  of  the  Trustee 
Act,  1KK8,  which  lej^lised  a  view  that  had  been  wiilely  entertained  and 
acted  u|X)n,  though  not  judicially  sanctioned.  See  Jtt  re  Jioyd'^  S.  E,^ 
14  Ch.  D.  626  ;  Le'uih  v.  Leigh,  W.  N.  1886,  151. 
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66  &  67  Vict.  7. — (1.)  A  trustee,  unless  authorised  by  tlie  terms  of  his  trust, 

Cap^3.  shall  not  apply  for  or  hold  any  certificjate  to  bearer  issued  under  the 

Trustees  not  authority  of  any  of  the  following  Acts,  that  is  to  say : 

to  convert  (a)  The  India  Stock  Certificate  Act,  1863 ; 

inscribed  stock  (ft)  The  National  Debt  Act,  1870  ; 

mto^c^ficates  (^)  Tj^^  Local  Loans  Act,  1875  ; 

26  &  27  Vict.         (d)  The  Colonial  ^ck  Act,  1877. 

c.  73.  (2.)  Nothing  in  this  section  shall  impose  on  the  Bank  of  Eng- 

33  &  34  Vict,  ig^j^^  Qy  qI  Ireland,  or  on  any  person  authorised  to  issue  any  audi 
38  &  39  Vict,  certificates,  any  obligation  to  inquire  whether  a  person  applying  for 
c.  83.  such  a  certificate  is  or  is  not  a  trustee,  or  subject  them  to  any 

40  &  41  Vict,     liability  in  the  event  of  their  granting  any  such  certificate  to  a 

trustee,  nor  invalidate  any  such  certificate  if  granted. 
Loans  and  8. — (1.)  A  trustee  lending  money  on  the  security  of  any  property 

investments  by  on  which  he  can  lawfully  lend  shall  not  be  chargeable  with  breach 
*b***^^lS°  s  ^^  trust  by  reason  only  of  the  proportion  *bonie  by  the  amount  of 
breaches  of  ^^  ^^^^  ^  ^^^  value  of  the  property  at  the  time  when  the  loan  was 
trust  (a).  made,  provided  that  it  appears  to  the  Court  that  in  making  the  loan 

the  trustee  was  acting  upon  a  report  as  to  the  value  of  the  property 
made  by  a  person  whom  he  reasonably  believed  to  be  an  able 
practical  surveyor  or  valuer  instructed  and  employed  independently 
of  any  owner  of  the  property,  whether  such  surveyor  or  valuer 
carried  on  business  in  the  locality  where  the  property  is  situate  or 
elsewhere,  and  that  the  amount  of  the  loan  does  not  exceed  two 
equal  third  parts  of  the  value  of  the  property  as  stated  in  the 
report,  and  that  the  loan  was  made  under  the  advice  of  the  surveyor 
or  valuer  expressed  in  the  report.    . 

(2.)  A  trustee  lending  money  on  the  security  of  any  leasehold 
property  shall  not  be  chargeable  with  breach  of  trust  only  upon  the 
ground  that  in  making  such  loan  he  dispensed  either  wholly  or 
partly  with  the  production  or  investigation  of  the  lessor's  title  [h). 

(a)  This  section  is  in  effect  a  re-enactment  of  sect.  4  (repealed)  of  the 
Trustee  Act  of  1888.  For  the  previous  law  on  this  subject  see  I^win  on 
Trusts,  8th  ed.,  pp.  324,  et.  seq. ;  and  see  also  Learoyd  v.  Wkitdefiy 
12  App.  Cas.  727  ;  Roe  v.  Meeh,  14  App.  Cas.  558  ;  In  re  Somerset,  [18WJ 
1  Ch.  231.  It  is  expressly  provided  by  the  Trustee  Act  (1893),  Amend- 
ment Act,  1894  (App.  XVI.,  infrd)^  s.  4,  that  a  trustee  shall  not  be 
liable  for  breach  of  trust  by  reason  only  of  his  continuing  to  hold  an 
investment  which  has  ceased  to  be  an  investment  authorii«d  by  the 
instrument  of  trust  or  by  the  general  law.  And  see  also  sect.  3  of  the 
Judicial  Trustees  Act,  1896,  by  which  the  Court  is  empowered  to  relief 
from  personal  liability  for  breaches  of  trust  where  a  trustee  "  has  acted 
honestly  and  reasonably,  and  ought  fairly  to  be  excused  for  the  breach 
of  trust,  and  for  omitting  to  obtain  the  directions  of  the  Court  in  the 
matter  in  which  he  committed  such  breach."  The  latter  section  has  been 
considered  in  Re  Kay,  [1897]  2  Ch.  518  ;  Re  Stwirt,  ib,  683;  Ptrrint 
V.  Bellamy,  [1898]  2  Ch.  521  ;  and  Re  GHndey,  ib.  593. 

(ft)  bee  the  Vendor  and  Purchaser  Act,  1874  (App.  IL,  wpra)%  s.  i\ 
rule  1,  and  s.  1. 
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(3.)  A  trustee  shall  not  be  chargeable  with  breach  of  trust  only  56  &  57  Viot. 
upon  the  ground  that  in  effecting  the  purchase  of  or  in  lending  Cap^3. 
money  upon  the  security  of  any  property  he  has  accepted  a  shorter 
title  tiban  the  title  which  a  purchaser  is,  in  the  absence  of  a  special 
contract,  entitled  to  require,  if  in  the  opinion  of  the  Court  the  title 
accepted  be  such  as  a  person  acting  with  prudence  and  caution 
would  have  accepted. 

(4.)  This  section  applies  to  transfers  of  existing  securities  as  well 
as  to  new  securities,  and  to  investments  made  as  well  before  as  after 
the  commencement  of  this  Act,  except  where  an  action  or  other 
proceeding  was  pending  with  reference  thereto  on  the  twenty- fourth 
day  of  December,  one  thousand  eight  hiindred  and  eighty-eight. 

9. — (1.)  Where  a  trustee  impr6perly  advances  trust  money  on  a  Liability  for 
mortgage  security  which  would  at  the  time  of  the  investment  be  loss  by  reason 
a  proper  investment  in  all  respects  for  a  smaller  sum  than  is  actually  ?  ^™ZI°^/  \ 
advanced  thereon  the  security  shall  be  deemed  an  authorised  invest- 
ment for  the  smaller  sum,  and  the  trustee  shall  only  be  liable  to 
make  good  the  sum  advanced  in  excess  thereof  with  interest. 

(2.)  This  section  applies  to  investments  made  as  well  before  as 
after  the  commencement  of  tliis  Act  except  where  an  action  or 
other  proceeding  was  pending  with  reference  thereto  on  the  twenty- 
fourth  day  of  December  one  thousand  eight  hundred  and  eightj^- 
eight. 


PART  II. 
Various  Powers  and  Duties  of  Trustees. 

Apjtointincnt  of  New  Trusteea  (t). 

10. — (1.)  Where  a  trustee  (c),  either  original  or  substituted,  find   Power  of 
whether  appointed  by  a  court  or  otherwise,  is  dead,  or  remains  out  *PP°2^. 
of  the  United  Kingdom  for  more  than  twelve  months  (d),  or  desires 

(a)  This  section  is  a  re-enactment  of  sect.  5  (repealal)  of  the  Trustee 
Act,  1888.     See  the  cases  mentioned  in  note  (a),  svpra,  p.  842. 

(i)  Sects.  10,  11,  and  12  of  this  Act  are  a  re-enactment  with  slight 
alterations  of  the  provisions  relating  to  the  appointment  of  new  trustees, 
and  the  consequent  vesting  of  the  trust  property  which  were  contained  in 
sects.  31,  32,  and  34  of  the  Conv.  Act,  1881  ;  sect.  5  of  the  Conv.  Act, 
1882  ;  and  sect.  6  of  the  Conv.  Act,  1892,  which  sections  are  by  this  Act 
repealed  fur  the  puq^ose  of  consolidation. 

((?)  The  term  includes  an  executor  or  administrator,  and  a  constructive 
trustee.     See  the  definition  in  sect.  50,  infra. 

(<0  /.<?.,  calendar  months  (62  4:  53  Vict.  c.  63,  s.  3).  And  see  In  re 
Coates  to  ParsimSj  34  Ch.  D.  370,  from  which  it  would  appear  that  if  it 
is  known  where  the  trustee  who  is  abroad  is,  and  he  is  willing  to  act  in 
the  exercise  of  the  provisions  of  the  section,  he  ought  to  join  in  the 
appointment  of  the  new  trustee.  As  to  the  meaning  of  "  abroad  "  see  id« 
Earl  of  Stamford,  [1896]  1  Ch.  288  ;  v^niXcLReArhihand  ClaifS's  CofUract, 
[18911  1  Ch.  601. 
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66  &  57  YicT.  to  be  dischaxged  from  all  or  any  of  the  trusts  or  powers  reposed  in 
Cap.  63.  q^  conferred  on  him,  or  refuses  or  is  unfit  (a)  to  act  therein,  or  is 
incapable  (6)  of  acting  therein,  then  the  person  or  persons  nominated 
for  the  purpose  (c)  of  appointing  new  trustees  by  the  instrument, 
if  any,  creating  the  trust,  or  if  thei-e  is  no  such  person,  or  no  such 
person  able  and  willing  to  act,  that  the  surviving  or  continuing 
trustees  or  trustee  for  the  time  being,  or  the  personal  representatives 
of  the  last  surviving  or  continuing  trustee  (d),  may,  by  wiitingt 
appoint  another  person  or  other  i^rsons  to  be  a  trustee  or  trustees 
in  the  place  of  the  ti-ustee  dead,  remaining  out  of  the  United 
Kingdom,  desiring  to  be  discharged,  refusing,  or  being  unfit  or  being 
incapable,  as  aforesaid  (e). 

(2.)  On  the  appointment  of  a  new  trustee  for  the  whole  or  any 
part  of  trust  property — 

(a)  the  number  of  trustees  may  be  increased  (/) ;  and 

(fl)  See  as  to  banknii)tcv  of  a  tiiLstee.  In  re  Ada  nut"  :t  Trtt*t,  VI  Ch.  D. 
684. 

(Jb)  Infancy  is  not  incapacity  within  the  meaning  of  this  section  (/«  rr 
Tallatire,  \V.  N.  1885,  191)  ;  lunacy  or  unsoundness  of  mind  is,  bat  in 
the  case  of  a  lunatic  so  found  it  is  jMjrhaps  better  that  the  appointment  of 
a  new  trustee  in  his  place  should  be  made  by  the  Court  :  see  in  re  Klizabttk 
Blakfly  W.  N.  1887,  173.  A  man*ied  woman  is  not  ••  incapable  "  of  acting 
in  a  trust.  See  the  M.  W.  P.  Act,  1882  (App.  XII.,  «uprd),  sects.  I, 
18,  and  24;  and  In  re  I/awhtitwth,  W.  N.  1887,  113;  and  p.  54, 
jtuprUf  11.  (tf). 

(r)  If  several  persons  nominated  for  the  pur}K)8es  of  this  section  cannot 
agree  in  the  selection  of  a  new  trustee,  the  ix)wer  is  excrciseable  by  the 
person  or  pei-sons  to  whom  by  the  section  the  jwwer  is  given  in  the  eveoi 
of  there  being  no  nominated  persons  able  and  willing  to  act  :  In  re 
Slieppard's  ScWemfnt  TrvKts,  W.  N.  1888,  234.  See  also  Cradoek  v. 
]Vithufn,  [1895]  W.  N.  75.  where  the  person  having  the  right  of  nomina- 
tion couhl  not  be  found  ;  and  Hr  Wheeler,  [1896]  1  Ch.  315,  where  the 
trust  instrument  empowered  persons  to  ap{»oint  new  trusteeii  in  the 
event  of  a  trustee  becoming  incapable,  and  a  tnistee  became  unfit  but 
not  incapable. 

(d)  A  sole  trustee  is  included  :  see  In  re  SJuifto^a  7/iurf;r,29  Ch.  D.247: 
and  "  continuing  trustee  *'  includes  by  virtue  of  sub-sect.  4,  a  retiring  trustee 
if  willing  to  join  in  making  the  apix)intment  :  see  In  re  Glenny  aad 
Hartley,  25  Ch.  D.  611  ;  In  re  Sorris,  27  Ch.  D.  333  ;  and  In  rt  CnUet 
to  Panarwi,  vbi  xupra. 

{e)  The  power  cannot  be  exercised  by  will  :  In  re  Parkers  Tmd*. 
[1894]  1  Ch.  707.  And  the  better  opinion  seems  to  be  that  it  is  not 
excrciseable  by  the  pei'sonal  representatives  of  a  sole  trustee  of  a  will 
(lying  in  the  testator's  lifetime  :  see  3  wA«*Zjw>«  v.  i-VW,  [1893]  2  Ch.  511. 
The  person  in  whom  the  power  is  vested  is  under  no  obligation  to  exercise 
it  (i/i  re  .Surah  Anight'ft  tr//Z,26  Ch.  D.82)  :  but  if  he  desires  to  excnise 
the  power  the  Court  has  no  jurisdiction  to  take  it  from  him  by  itxU 
api)0inting  new  trustees  :  In  re  Iligginhottj^m,  [1892]  3  Ch.  132.  It  has 
been  held  that  the  donee  of  the  power  cannot  appoint  himself :  /«  «" 
SkeaU  St'ttlcment,  42  Ch.  D.  522  ;  In  re  Xeioen,  [1894]  2  Oh.  297.  As  to 
his  appointing  iiis  solicitor,  see  Re  Earl  of  Stamford,  [1896]  1  Ch.  28S. 

(/)  The  power  to  inci-easc  only  arises  when  a  vacancy  is  being  Ruppli*^' 
In  re  Gregmns  Trujtfx,  34  Ch.  D.  2()9. 
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(6)  a  separate  set  of  trustees  may  be  appointed  for  any  part  of  66  &  67  Vior. 
the  trust  property  held  on  trusts  distinct  from  those  relating        ^^'  ^^' 
to  any  other  part  or  parts  of  the  trust  property,  notwithstand- 
ing that  no  new  trustees  or  trustee  are  or  is  to  be  appointed 
for  other  parts  of  the  trust  property,  and  any  existing  trustee 
may  be  appointed  or  remain  one  of  such  separate  sot  of  trustees; 
or,  if  only  one  trustee  was  originally  appointed,   then  one 
separate  trustee  may  be  so  appointed  for  the  first-mentioned 
part  (a) ;  and 
(c)  it  shall  not  be  obligator^'  to  appoint  more  than   one  new 
trustee  whore  only  one  trustee  was  originally  appointed,  or  to 
fill  up  the  original  number  of  trustees  where  more  than  two 
trustees  were  originally  appointed;    but,  except  where   only 
one  trustee  was  originally  appointed,  a  trustee  shall  not  be 
discharged  under  this  section  from  his  trust  unless  there  will 
be  at  leaid^  two  trustees  to  perform  the  trust ;  and 
{ff)  any  assurance  or  thing  requisite  for  vesting  the  trust  pro- 
perty, or  any  part  thereof,  jointly  in  the  persons  who  are  the 
trustees,  shall  be  executed  or  done. 
(3,)  Every  new  trustee  so  appointed,  as  well  before  as  after  all 
the  trust  property  becomes  by  law,  or  by  assurance,  or  otherwise, 
vested  in  him,  shall  have  the  same  powers,  authorities,  and  dis- 
cretions, and  may  in  all  respects  act,  as  if  he  had  been  originally 
appointed  a  trustee  by  the  instrument,  if  any,  creating  the  trust. 

(4.)  The  provisions  of  this  section  relative  to  a  trustee  who  is 
dead  include  the  case  of  a  person  nominated  trustee  in  a  will  but 
dying  before  the  testator,  and  those  relative  to  a  continuing  trustee 
include  a  refusing  or  retiring  trustee,  if  willing  to  act  in  the 
execution  of  the  provisions  of  this  section  (6). 

(5.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and 
shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  any 
provisions  therein  contained  (r). 

(ff)  In  In  re  Sethenngfon**  Tnt-gtx,  .34  Ch.  D.  211,  trusts  were  held  to  be 
"  distinct."  which  might  in  a  certain  event  coalesce.  It  was  considered 
doubtful  before  the  enactment  of  sect.  6  of  the  Con  v.  Act,  1892,  which 
this  sub-section  replaces,  whether  separate  trustees  could  be  appointed  for 
a  part  of  the  trust  property,  except  when  an  appointment  was  being  made 
of  new  trustees  of  the  whole  property  :  see  Sarile  v.  Covper,  36  Ch.  D. 
.520  :  In  re  Afojis'ji  Trusts,  37  Ch.  D.  513. 

(ft)  By  virtue  of  the  latter  part  of  this  sub-section  it  is  competent  for 
all  the  trustees  of  an  instrument  to  retire  at  once  and  appoint  new 
trustees  in  their  place  under  the  section. 

(r)  See  In  re  Walker  and  Ilvifhes's  CoTUraet,  24  Ch.  D.  698  ;  Cecil  ▼. 
Langdan,  28  Ch.  D.  1  :  Li  re  LhvytPs  Trusts,  W.  N.  1888,  20.  Where 
the  power  is  exerciseable  only  with  the  consent  of  a  i)erBon  who  is  a 
lunatic  so  found,  the  consent  should  be  given  by  his  committee  under  the 
direction  of  the  Court :  In  re  Nerill,  31  Ch.  D.  161 ;  In  re  Oarrod,  ih,  164. 
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^6  &  67  Vict. 
Cap.  63. 


Betirement  of 

trustee  (a). 


Vesting  of 
'famst  property 
in  new  or 
continuing 
trustees  {Sj, 


(6.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act. 

11. — (1.)  V^ere  there  are  more  than  two  trustees,  if  one  of  them 
hy  deed  declares  that  he  is  desirous  of  being  discharged  from  the 
trust,  and  if  his  co-trustees  and  such  other  person,  if  any,  as  is 
empowered  to  appoint  trustees,  by  deed  consent  to  the  discharge  of 
the  trustee,  and  to  the  vesting  in  the  co-trustees  alone  of  the  trust 
property,  then  the  trustee  desirous  of  being  discharged  shall  he 
deemed  to  have  retired  from  the  trust,  and  shall,  by  the  deed,  be 
discharged  therefrom  under  this  Act,  without  any  new  trustee 
being  appointed  in  his  place. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust  pro- 
pertj'^  in  the  ox)ntinuing  trustees  alone  shall  be  executed  or  done. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and 
shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  any 
provisions  therein  contained. 

(4.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act. 

12. — (1.)  Where  a  deed  by  which  a  new  trustee  is  appointed  to 
perform  any  trust  (c)  contains  a  declaration  by  the  appointor  to  the 
effect  that  any  estate  or  interest  in  any  land  subject  to  the  trust,  or 
in  any  chattel  so  subject,  or  the  light  to  recover  and  receive  any 
debt  or  other  thing  in  action  so  subject,  shall  vest  in  the  persons 
who  by  virtue  of  the  deed  become  and  are  the  trustees  for  perform- 
ing the  trust,  that  declaration  shall,  without  any  conveyance  or 

(<7)  Under  this  section,  a  reduction  in  the  number  of  trustees  of  a 
continuing  trust  may  be  effected.  If  it  is  desired  that  the  number 
shall  be  kept  above  two,  the  operation  of  the  section  must  be  wholly  or 
partially  excluded  under  sub-sect.  3.  As  to  the  present  practice  of  the 
Court  as  to  diminishing  the  number  of  trustees,  see  In  re  Gardiwet* 
Truiftg,  33  Ch.  D.  590  ;  In  re  Leon,  [1892]  1  Ch.  348  ;  Be  J^ 
St'ttUnient  Tntgfjt,  [1896]  2  Ch.  608. 

(h)  It  may  safely  be  assumed,  notwithstanding  a  doubt  arising  from  the 
language  of  the  section,  that  a  declaration  by  the  appointor  in  pureoance 
of  this  section  will  vest  the  property  referred  to  in  the  declaration  in  the 
persons  who  in  consequence  of,  and  after  the  execution  of  the  deed, 
become  the  trustees  for  the  time  being.  In  acting  on  the  section,  spcdal 
attention  must  be  paid  to  the  exceptions  mentioned  in  sub-sect  3,  and  » 
vesting  order  as  to  these  is  sometimes  necessary,  owing  to  the  impossibility 
of  obtaining  the  concurrence  of  the  retiring  or  discharged  trustee:  see 
In  re  Jlari-imji'/t  Settlevient  Trugts,  W.  N.  1883, 31  ;  In  re  Keelnfs  Tntd*. 
53  L.  T.  487  ;  In  re  Vicat.  33  Ch.  D.  103  :  In  re  Dewhirst't  Trua*.  »»• 
416.  It  seems  clear  from  the  context  that  "an  estate  or  interest  in  any 
land  subject  to  the  trust  or  in  any  chattel  so  subject,"  means  any  estate 
or  interest  subject  to  the  trust  whether  in  land  or  in  chattels.  An 
appointment  of  new  trustees  and  the  vesting  of  the  property  are  distinct 
matters  within  the  Stamp  Act,  1891.  each  requiring  (it  seems)  a  separate 
stamp  :  see  Iladgett  v.  Commrg.  of  Inland  S4;tenve,  3  Ex  Dir.  4fi. 

(r)  See  London  afid  County  Banking  Cb,  v.  Goddard,  [1897]  1  Ch.61SL 
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assignment,  operate  to  vest  in  those  persons,  as  joint  tenants,  and   56  &  57  Vict. 
for  the  purposes  of  the  trust,  that  estate,  interest,  or  right.  Oaf,  od. 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  discharged 
under  this  Act  contains  such  a  declaration  as  is  in  this  section 
mentioned  by  the  retiring  and  continuing  trustees,  and  by  the 
other  person,  if  any,  empowered  to  appoint  trustees,  that  declara- 
tion shall,  without  any  conveyance  or  assignment,  operate  to  vest 
in  the  continuing  trustees  alone,  as  joint  tenants,  and  for  the  pur- 
poses of  the  trust,  the  estate,  interest,  or  right  to  which  the 
declaration  relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate  or  interest 
in  copyhold  or  customary  land,  or  to  land  conveyed  by  way  of 
mortgage  for  securing  money  subject  to  the  trust,  or  to  any  such 
share,  stock,  annuity,  or  property  as  is  only  transferable  in  books 
kept  by  a  company  or  other  body,  or  in  manner  directed  by  or 
under  Act  of  Parliament. 

(4.)  For  purposes  of  registration  of  the  deed  in  any  registrj'-,  the 
person  or  persons  making  the  declaration  shall  be  deemed  the  con- 
veying party  or  parties,  and  the  conveyance  shall  be  deemed  to  be 
made  by  him  or  them  under  a  power  conferred  by  this  Act. 

(5.)  This  section  applies  only  to  deeds  executed  after  the  thirty- 
first  of  December  one  thousand  eight  hundred  and  eighty-one. 

Purchase  and  Sale, 

IS. — (1.)  Where  a  trust  for  sale  or  a  power  of  sale  of  property  is   Power  of 
vested  in  a  trustee,  he  may  seU  or  concur  with  any  other  person  in  trustee  for  sale 
selling  all  or  any  part  of  the  property,  either  subject  to  prior  charges  ^J^[qjj^  \q  f^)^ 
or>not,  and  either  together  or  in  lots,  by  public  auction  or  by 
privftte  contract,  subject  to  any  such  conditions  respecting  title  or 
evidence  of  title  or  other  matter  as  the  trustee  thinks  fit,  with 
power  to  vary  any  contract  for  sale,  and  to  buy  in  at  any  auction, 
or  to  rescind  any  contract  for  sale  and  to  resell,  without  being 
answerable  for  any  loss. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument  creating  the  trust  or  power,  and 
shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  the 
provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  trust  or  power  created  by  an 
instrument  coming  into  operation  after  the  thirty-first  of  December 
one  thousand  eight  hundred  and  eighty-one. 

14. — (1.)  No  sale  made  by  a  trustee  shall  be  impeached  by  any   Power  to  sell 

^a)  This  section  is  a  re-enactment  of  sect.  35  (repealed)  of  the  Con-   depreciatory 
veyancing  Act,  1881.  coiiditionB(*). 

(&)  This  section  re-enacts  sect.  3  (repealed)  of  the  Trustee  Act,  1888. 
For  the  previous  state  of  the  law,  see  Dariee  v.  Ooldingkam,  8  Ch.  App. 
902  ;  Ihinn  v.  Flood,  25  Ch.  D.  591. 


848 


APPENDIX   XV. 


66  &  67  Vict. 
Gap.  63. 


Power  to  sell 
under  37  &  38 
Vict.  c.  78(a). 

Married 
woman  as  bare 
trustee  may 
convey  (a). 


Power  to 
authorise 
receipt  of 
money  by 
banker  or 
solicitor  (^). 

44  &  46  Vict- 
c.  41. 


beneficiary  upon  the  ground  that  any  of  the  conditions  subject  to 
which  the  sale  was  made  may  have  been  unnecessarily  depreciatory, 
unless  it  also  appears  that  the  consideration  for  the  sale  was  thereby 
rendered  inadequate. 

(2.)  No  sale  made  by  a  trustee  shall,  after  the  execution  of  the 
conveyance,  be  impeached  as  against  the  purchaser  upon  the  ground 
that  any  of  the  conditions  subject  to  which  the  sale  was  made  may 
have  been  unnecessarily  depreciatory^,  unless  it  appears  that  the 
purchaser  was  acting  in  collusion  with  the  trustee  at  the  time  when 
the  contract  for  sale  was  made. 

(3.)  No  purchaser,  upon  any  sale  made  by  a  trustee,  shall  be  at 
liberty  to  make  any  objection  against  the  title  upon  the  ground 
aforesaid. 

(4.)  This  sec-tion  applies  only  to  sales  made  after  the  twenty- 
foui*th  day  of  December  one  thousand  eight  hundred  and  eighty- 
eight. 

15.  A  trustee  who  is  either  a  vendor  or  a  purchaser  may  sell  or 
buy  without  excluding  the  application  of  section  two  of  the  Vendor 
and  Purchaser  Act,  1874. 

16.  When  any  freehold  or  copyhold  hereditament  is  vested  in  a 
married  woman  as  a  bare  trustee  she  may  convey  or  surrender  it  as 
if  she  were  a  fenie  sole, 

Vanoft^i  Poirera  and  Liabih'(if8, 

17. —(I. )  A  trustee  may  appoint  a  solicitor  to  be  his  agent  to 
receive  and  give  a  discharge  for  any  money  or  valuable  consideni- 
tion  or  property  receivable  by  the  trustee  under  the  trust,  by 
permitting  the  solicitor  to  have  the  custody  of,  and  to  product,  a 
deed  containing  any  such  receipt  as  is  referred  to  in  section  fifty-six 
of  the  Conveyancing  and  Law  of  Property  Act,  1881 ;  and  a  trustee 
shall  not  be  chargeable  with  breach  of  trust  by  reason  only  of  his 
having  made  or  concurred  in  making  any  such  appointment ;  and 
the  producing  of  any  such  deed  by  the  solicitor  shall  have  the  same 
validity  and  effect  under  the  said  section  as  if  the  person  appointing 
the  solicitor  had  not  been  a  trustee. 

(2.)  A  trustee  may  appoint  a  banker  or  solicitor  to  be  his  agent 
to  receive  and  give  a  discharge  for  any  money  payable  to  the  trustee 

(a)  Sects.  15  and  16  are  a  re-enactment  of  sects.  3^and  6  of  the  V.  &  P. 
Act,  1874  (App.  IT.,  *w/wa),  repealed  by  this  Act?  As  to  the  woitU 
"  bare  trustee,'  see  i?^  Bocwra,  29  Ch.  D.  693  ;  and  In  re  Cumnin^kam 
and  Frayling,  [1891]  2  Ch.  567. 

(V)  This  section  replaces  sect.  2  (repealed)  of  the  Trustee  Act,  188S, 
which  extended  the  operation  of  sect.  56  of  the  Conv.  Act,  1881  (App.  IV., 
9upra)j  to  the  case  of  a  trustee  :  see  In  re  IIetli}ig  and  Merton^i  Contract^ 
[1893]  3  Ch.  269.  The  solicitor  to  receive  the  money  must  be  appointed 
by  the  trustee  himself  ;  see  the  case  cited,  where  the  solicitor  had  been 
appointed  by  the  donee  of  a  power  of  attorney  from  the  trustee. 
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under  or  by  virtue  of  a  policy  of  assurance,  by  permitting  the  banker  66  &  57  Vict. 
or  solicitor  to  have  the  custody  of  and  to  produce  the  policy  of  assur-       ^^'  ^^' 
anoe  with  a  receipt  signed  by  the  trustee,  and  a  trustee  shall  not  bo 
chargeable  with  a  breach  of  trust  by  reason  only  of  his  having  mado 
or  concurred  in  making  any  such  appointment. 

(3.)  Nothing  in  this  section  shall  exempt  a  trustee  from  any 
liability  which  he  would  have  incurred  if  this  Act  had  not  been 
passed,  in  case  he  permits  any  such  money,  valuable  consideration , 
or  property  to  remain  in  the  hands  or  under  the  control  of  the 
banker  or  solicitor  for  a  longer  period  than  is  reasonably  necessar^^ 
to  enable  the  banker  or  solicitor  (as  the  case  may  be)  to  pay  or 
transfer  the  same  to  the  trustee. 

(4.)  This  section  applies  only  where  the  money  or  valuable  con- 
sideration or  property  is  received  after  the  twenty-fourth  day  of 
December  one  thousand  eight  hundred  and  eighty-eight. 
'  (d.)  Nothing  in  this  section  shall  authorise  a  trustee  to  do  any- 
thing which  he  is  in  express  terms  forbidden  to  do,  or  to  omit 
anything  which  he  is  in  express  terms  directed  to  do,  by  the 
iostrument  creating  the  trust. 

18.— (1.)  A  trustee  may  insure  against  loss  or  damage  by  fire  any  Power  to 
building  or  other  insurable  property  to  any  amount  (including  the  }J^^?J?       , 
amount  of  any  insurance  already  on  foot)  not  exceeding  three  equal  ^  ^^^ ' 

fourth  parts  of  the  full  value  of  such  building  or  property,  and  pay 
the  premiums  for  such  insurance  out  of  the  income  thereof  or  out  of 
the  income  of  any  other  property  subject  to  the  same  trusts,  without 
obtaining  the  consent  of  any  person  who  may  be  entitled  wholly  or 
partly  to  such  income. 

(2.)  This  section  does  not  apply  to  any  building  or  property 
which  a  trustee  is  bound  forthwith  to  convey  absolutely  to  any 
beneficiary  upon  being  i*equested  to  do  so. 

(3.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act,  but  nothing  in  this  section  shall 
authorise  any  trustee  to  do  anything  which  he  is  in  express  terms 
forbidden  to  do,  or  to  omit  to  do  anything  which  he  is  in  express 
terms  directed  to  do,  by  the  instrument  creating  the  trust. 

19. — (1.)  A  trustee  of  any  leaseholds  for  lives  or  years  which  are  Power  of 

renewable  from  time  to  time,  either  under  any  covenant  or  contract,   tnwtees  of 

renewable 
leaseholds  to 
(a)  This  is  a  re-enactment  of  sect.  7  (repealed)  of  the  Trustee  Act,   renew  and 
1888.    As  to  the  position  of  executora  and  trustees  with  respect  to  insur-   raise  money 
ance  of  trust  property  before  the  passing  of  the  Trustee  Act,  1888,  see   for  the 
BaiUy  V.  Oould,  4  Y.  &  C.  221  ;   Fry  v.  Fry,  27  Beav.  146  :  and  In  re   purpose  f*' 
FowUr,  16  Ch.  D.  723.  f    r-    v  /• 

(h)  This  section  is  a  re-enactment  with  slight  alterations  of  sect.  8,  and 
part  of  sect.  9  of  23  &  24  Vict.  c.  146,  which  sections  were  repealed  by 
the  S.  L.  Act,  1882,  s.  64,  and  also  of  the  repealed  sects.  lU  and  11  of  the 
Trustee  Act,  1888  ;  see  In  re  Tumlinson,  [1898]  1  Ch.  233,  and  cases 
mentioned  in  the  headnote. 

D.C.P.  54 
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66  &  67  Vict,  or  bj'  custom  or  usual  practice  may,  if  he  thinks  fit,  and  shsll,  if 
Cap^3.  thereto  I'equired  by  any  person  having  any  beneficial  interest, 
present  or  future,  or  contingent,  in  the  leaseholds,  use  his  befit 
endeavours  to  obtain  from  time  to  time  a  renewed  lease  of  Ihe 
same  hereditaments  on  the  accustomed  and  reasonable  terms,  and 
for  that  purpose  may  from  time  to  time  make  or  concur  in  making 
a  surrender  of  the  lease  for  the  time  being  subsisting,  and  do 
all  such  other  acts  as  are  requisite :  Provided  that,  where  by  the 
terms  of  the  settlement  or  will  the  person  in  possession  for  his  life 
or  other  limited  interest  is  entitled  to  enjoy  the  same  without  any 
obligation  to  renew  or  to  contribute  to  the  expense  of  renewal,  this 
section  shall  not  apply  unless  the  consent  in  writing  of  that  person 
is  obtained  to  the  renewal  on  the  part  of  the  trustee. 

(2.)  If  money  is  required  to  pay  for  the  renewal,  the  trustee 
effecting  the  renewal  may  pay  the  same  out  of  any  money  then  in 
his  hands  in  trust  for  the  persons  beneficially  interested  in  the 
lands  to  be  comprised  in  the  renewed  lease,  and  if  he  has  not  in 
his  hands  sufficient  money  for  the  purpose,  he  may  raise  the  money 
required  by  mortgage  of  the  hereditaments  to  be  comprised  in  ^ 
renewed  lease,  or  of  any  other  hereditaments  for  the  time  being 
subject  to  the  uses  or  trusts  to  which  those  hereditaments  are 
subject,  and  no  person  advancing  money  upon  a  mortgage  pur- 
porting to  be  under  this  power  shall  be  bound  to  see  that  the 
money  is  wanted,  or  that  no  more  is  raised  than  is  wanted  for  the 
purpose. 

(3.)  This  section  applies  to  trusts  created  either  before  or  after 

the  commencement  of  this  Act,  but  nothing  in  this  section  shall 

authorise  any  trustee  to  do  anything  which  he  is  in   express 

terms   forbidden  to   do,   or  to   omit  to  do  an3rthing  which  he 

is  in  express  terms  directed  to  do,  by  the  instrument  creating 

the  trust. 

Power  of  20. — (1.)  The  receipt  in  wi-iting  of  any  trustee  for  any  money, 

trustee  to  give    securities,  or  other  personal  property  or  effects  payable,  transfoFaUe, 

receip    {a).        ^^  deliverable  to  him  under  any  trust  or  power  shall  be  a  sufficient 

discharge  for  the  same,  and  shall  effectually  exonerate  the  person 
paying,  transferring,  or  delivering  the  same  from  seeing  to  the 
application  or  being  answerable  for  any  loss  or  misapplication 

thereof. 

(2.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act. 

(<i)  Sect.  20  replaces  sect.  36  (repealetl)  of  the  Conv,  Act,  18^1. 
Sect.  23  of  22  &  23  Vict.  c.  35  is  apparently  still  unrepealed,  thoogb 
superseded  as  to  trustees  by  this  section,  as  by  the  repealed  sccticm  of  the 
Conv.  Act,  1881.  The  section,  like  the  replaced  section  of  the  Conv.  Act. 
extends  to  securities  and  personal  property  generally,  and  renders  express 
trustees^  receipt  clauses  unnecessary. 
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2L — (1.)  An  executor  or  administrator  may  pay  or  allow  any   5G  &  57  Vict. 
debt  or  claim  on  any  evidence  that  he  thinks  sufficient.  ^^^-  ^^' 

(2.)  An  executor  or  administi*ator,  or  two  or  more  trustees,  acting   pQ^^r  for 
together,  or  a  sole  acting  trustee  where  by  the  instrument,  if  any,   executors  and 
creating  the  trust  a  sole  trustee  is  authorised  to  execute  the  trusts  trustees  to 
and  powers  thereof,  may,  if  and  as  he  or  they  may  think  tit,  accept  wrnipound, 
any  composition  or  any  security,  real  or  personal,  for  any  debt  or  '' 

for  any  property,  real  or  personal,  claimed,  and  may  allow  any 
time  for  payment  for  any  debt,  and  may  compromise,  compound, 
abandon,  submit  to  arbitration,  or  otherwise  settle  any  debt,  account, 
claim,  or  thing  whatever  relating  to  the  testator's  or  intestate's 
estate  or  to  the  trust,  and  for  any  of  those  purposes  may  enter  into, 
give,  execute,  and  do  such  agreements,  instruments  of  composition 
or  antingement,  releases,  and  other  things  as  to  him  or  them  seem 
expedient,  without  being  responsible  for  any  loss  occasioned  by 
any  act  or  thing  so  done  by  him  or  them  in  good  faith. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and 
shall  have  effect  subject  to  the  terms  of  that  instrument,  and  to  the 
provisions  therein  contained. 

(4.)  This  section  applies  to  executorships,  administratorships  and 
trusts  constituted  or  created  either  before  or  after  the  commencement 
of  this  Act. 

22. — (1.)  Where  a  power  of  trust  is  given  to  or  vested  in  two  or  Powers  of  two 
more  trustees  jointly,  then,  unless  the  conti*ary  is  expressed  in  the  or  more 
instrument,. if  any,  creating  the  power  or  trust,  the  same  may  be  trustees  (A). 
exercised  or  pei*formed  by  the  survivor  or  survivors^of  them  for  the 
time  being. 

(2.)  This  section  applies  only  to  trusts  constituted  after  or 
created  by  instiTunents  coming  into  operation  after  the  thirty-tirst 
day  of  December  one  thousand  eight  hundred  and  eighty-one. 

23.  A  trustee  acting  or  paying  money  in  good  faith  imder  or  in  Exoueration  of 
pursuance  of  any  power  of.  attorney  shall  not  be  liable  for  any  such  trustees  in 
act  or  payment  by  reason  of  the  fact  that  at  the  time  of  the  pay-  ^^^P^*  o* 
ment  or  act  the  person  who  gave  the  power  of  attorney  was  dead  <,£  attorney. 
or  had  done  some  act  to  avoid  the  power,  if  this  fact  was  not  known 
to  the  trustee  at  the  time  of  his  so  acting  or  paying. 

Provided  that  nothing  in  this  section  shall  afPect  the  right  of  any 

(a)  This  section  replaces  sect.  37  (repealed)  of  the  Con  v.  Act,  1881, 
which,  however,  did  not  extend  to  administrators :  and  see  West  of 
England  and  S&uth  Wales  DUtict  Ba?ik  v.  Jfurrh,  23  Ch.  D.  138 ; 
Ahdallah  v.  Hiekards^  32  Sol.  Jo.  525  ;  and  In  re  Brogden^  38  Ch.  D. 
r»46. 

(ft)  In  this  section,  which  re-enacts  sect.  38  (repealeil)  of  the  Con  v.  Act, 
1881,  *•  trustees"  includes  executors.  See  sect.  50,  infra.  But  it  should 
be  noticed  that  the  power  or  trust  is  not  made  exerciscablc  by  the  personal 
representatives  of  the  survivor  of  two  or  more  trustees. 

54—2 
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66  &  57  Vict,   person  entitled  to  the  money  against  the  person  to  whom  the  pay- 
Air^. .       ment  is  made,  and  that  the  person  so  entitled  shall  have  the  same 
remedy  against  the  person  to  whom  the  payment  is  made  as  he 
would  have  had  against  the  trustee. 

24.  A  ti'ustee  shall,  without  prejudiee  to  the  provisions  of  the 
instrument,  if  any,  creating  the  trust,  be  chargeable  only  for  money 
and  securities  actually  received  b^-  him  notwithstanding  his  signing 
any  receipt  for  the  sake  of  conformity,  and  shall  be  answerable  and 
accountable  only  for  his  own  acts,  receipts,  neglects,  or  defaults, 
and  not  for  those  of  anv  other  trustee,  nor  for  any  banker,  broker, 
or  other  person  with  whom  any  trust  moneys  or  securities  may  be 
deposited,  nor  for  the  insufficiency  or  deficiency  of  any  securities, 
nor  for  any  other  loss,  unless  the  same  happens  through  his  own 
wilful  default ;  and  may  reimbui'se  himself,  or  pay  or  discharge  out 
of  the  trust  premises,  all  expenses  ineuiTed  in  or  about  the  execution 
of  his  trusts  or  powers. 


PART  III. 


Power  of  the 
Court  to 
appoint  new 
trustees. 


Vesting  orders 
as  to  land. 


Powers  of  the  Court. 
Ap2H>intme)U  of  New  Trustees  and  Vesthtg  Order$, 

85. — (1.)  The  High  Court  may,  whenever  it  is  expedient  to 
appoint  a  new  trustee  or  new  trustees,  and  it  is  found  inexpedient 
difficult,  or  impracticable  so  to  do  without  the  assistance  of  the 
Court,  make  an  order  for  the  appointment  of  a  new  trustee  or  new 
trustees  either  in  substitution  for  or  in  addition  to  any  existing 
trustee  or  trustees,  or  although  there  is  no  existing  trustee.  Iii 
particular  and  without  prejudice  to  the  generality  of  the  foregoing 
provision,  the  Court  may  make  an  order  for  the  appointment  of  a 
new  trustee  in  substitution  for  a  trustee  who  is  convicted  of  felony, 
or  is  a  bankrupt. 

(2.)  An  order  under  this  section,  and  any  consequential  vesting 
order  or  conveyance,  shall  not  operate  further  or  otherwise  as  a 
discharge  to  any  former  or  continuing  trustee  than  an  appointment 
of  new  trustees  under  any  power  for  that  purpose  contained  in  any 
instrument  would  have  operated. 

(3.)  Nothing  in  this  section  shall  give  power  to  appoint  an 
executor  or  administrator. 

26.  In  any  of  the  following  cases,  namely : — 

(i.)  Where  the  High  Court  appoints  or  has  appointed  a  new 

trustee ;  and 
(ii.)  Where  a  trustee  entitled  to  or  possessed  of  any  land,  or 
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entitled  to  a  contingent  right  therein,  either  solely  or  jointly  66  &  67  Vict. 
with  any  other  person, —  ^^^'  ^^' 

(tt)  is  an  infant,  or 

(6)  is  out  of  the  jmisdiction  of  the  High  Coui't,  or 
(c)  cannot  be  found ;  and 
(iii.)  Where  it  is  uncertain  who  was  the  survivor  of  two  or 
more  trustees  jointly  entitled  to  or  possessed  of  anj'  land ; 
and 
(iv.)  Where,  as  to  tho  last  trustee  known  to  have  been  entitled 
to  or  possessed  of  any  land,  it  is  uncertain  whether  he  is 
living  or  dead ;  and 
(v.)  Where  there  is  no  heir  or  personal  representative  to  a 
trustee  who  was  entitled  to  or  possessed  of  land  and  has 
died  intestate  as  to  that  land,  or  where  it  is  uncertain  who 
is  the  heir  or  pei*8onal  representative  or  devisee  of  a  trustee 
who  was  entitled  to  or  possessed  of  land   and  is  dead; 
and 
(vi.)  Where  a  tnistee  jointly  or  solely  entitled  to  or  possessed 
of  any  land,  or  entitled  to  a  contingent  right  therein,  has 
been  required,  by  or  on  behalf  of  a  2)erson  entitled  to 
require  a  conveyance  of  the  land  or  release  of  the  right, 
to  convey  the  land  or  to  release  the  right,  and  has  wil- 
fully refused  or  neglected  to  convey  the  land  or  release 
the   right  for   twenty-eight   days   after  the  date  of  the 
requirement ; 
the  Iligh  Court  may  make  an  order  (in  this  Act  called  a  vesting 
order)  vesting  the  land  in  any  such  person  in  any  such  manner 
and  for  any  such  estate  as  the  Coiut  may  direct,  or  releasing  or 
disposing  of  the  contingent  right  to  such  pei'son  us  the  Court 
may  direct. 
Provided  that — 
{a)  Where  the  oi*dcr  is  consequential  on  the  appointment  of  a 
new  trustee  the  land  shall  be  vested  for  such  estate  as  the 
Court  may  direct  in  the  persons  who  on  the  appointment 
are  the  trustees  ;  and 
{b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with 
another  person,  and  such  trustee  is  out  of  the  jurisdiction 
of  the  High  Court  or  cannot  be  found,  the  land  or  right 
shall  be  vested  in  such  other  pei*son,  either  alone  or  with 
some  other  person. 
27.  Where  any  land  is  subject  to  a  contingent  right  in  an  Orders  as  to 
unborn  person  or  class  of  unborn  persons  who,  on  coming  into  contingent 
existence,  would,  in  respect  thereof,  become  entitled  to  or  possessed  „S^ 
of  the  land  on  any  trust,  the  High  Court  may  make  an  order  persons, 
releasing  the   land  from  the  contingent  right,  or  may  make  an 
order  vesting  in  any  person  the  estate  to  or  of  which  the  unborn 
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&c.,  or  per- 
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tatire  oi 
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Vesting  onlir 
oonseoueiitinl 
on  jnagmont 
for  sale  or 
mortgage  ot 
land. 


person  or  class  of  unborn  persons  would,  on  coming  into  existence, 
be  entitled  or  possessed  in  the  land. 

28.  Where  any  person  entitled  to  or  possessed  of  land,  or 
entitled  to  a  contingent  right  in  land,  by  way  of  security  for 
money,  is  an  infant,  the  High  Court  may  make  an  order  Testing  or 
releasing  or  disposing  of  the  land  or  right  in  like  manner  as  in  the 
case  of  an  infant  trustee. 

29.  Where  a  mortgagee  of  land  has  died  without  ha\ang  entered 
into  the  possession  or  into  the  receipt  of  the  rents  and  profits 
thereof,  and  the  money  due  in  respect  of  the  mortgage  has  been 
paid  to  a  person  entitled  to  receive  the  same,  or  that  last-mentioned 
person  consents  to  any  order  for  the  reconveyance  of  the  land,  then 
the  High  Court  may  make  an  order  vesting  the  land  in  such  person 
or  persons  in  such  manner  and  for  such  estate  as  the  Court  may 
direct  in  any  of  the  following  cases,  namely, — 

(a)  Where  an  heir  or  personal  representative  or  devisee  of  the 
mortgagee  is  out  of  the  jurisdiction  of  the  High  Court  or 
cannot  be  found ;  and 

{h)  Where  an  heir  or  personal  ropresentative  or  devisee  of  the 
mortgagee  on  demand  made  by  or  on  behalf  of  a  person 
entitle<l  to  require  a  conveyance  of  the  land  has  stated  in 
wilting  that  he  will  not  convey  the  same  or  does  not  convey 
the  same  for  the  space  of  twenty-eight  days  next  after  a 
proper  deed  for  conve^-ing  the  land  has  been  tendered  to  him 
by  or  on  behalf  of  the  i)erson  so  entitled  :  and 

(c)  Where  it  is  uncertain  which  of  several  de^dsees  of  the 
mortgagee  was  the  survivor ;  and 

{d)  Where  it  is  uncertain  as  to  the  survivor  of  several  devisees 
of  the  mortgagee  or  as  to  the  heir  or  x)er8onal  representative 
of  the  mortgagee  whether  he  is  living  or  dead ;  and 

{t)  Where  there  is  no  heir  or  personal  representative  to  a  mort- 
gagee who  has  died  intestate  as  to  the  land,  or  where  the 
mortgagee  has  died  and  it  is  imcertain  who  is  his  heir 
or  personal  representative  or  devisee. 

30.  Where  any  court  gives  a  judgment  or  makes  an  order 
directing  the  sale  or  moi'tgage  of  any  land,  every  person  who  is 
entitled  to  or  possessed  of  the  land,  or  entitled  to  a  contingent  right 
therein  as  heir,  or  under  the  will  of  a  deceased  person  for  payraent  of 
inhose  debts  the  judgment  was  given  or  order  made  (a),  and  is  a  party 
to  the  action  or  proceeding  in  which  the  judgment  or  order  is  given 
or  made  or  is  otherwise  bound  by  the  judgment  or  order,  shall  be 
deemed  to  be  so  entitled  or  possessed,  as  the  case  may  be,  as  a 
trustee  within  the  meaning  of  this  Act ;  and  the  High  Court  may* 


(«)  The  words  in  itaUca  have  been  repealed  by  the  Trustee  Act  (1893) 
Amendment  Act,  1804  (A pp.  XVI.,  iMfra\  s.  1.  " 
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if  it  thinks  expedient,  make  an  order  vesting  the  land  or  any  part  56  &  57  Vict. 
thereof  for  such  estate  as  that  Court  thinks  fit  in  the  purchaser  or       ^^^-  ^^' 
mortgagee  or  in  any  other  person. 

31.  Where  a  judgment  is  giyen  for  the  specific  performance  of  a  Vesting  order 
contract  concerning  any  land,  or  for  the  partition,  or  sale  in  lieu  of  conaeouential 
partition,  or  exchange,  of  any  land,  or  generally  where  any  judgment  foL^g'Ji^Sac'^ 
is  given  for  the  conveyance  of  any  land  either  in  cases  arising  out  performance, 
of  the  doctrine  of  election  or  otherwise,  the  High  Court  may  declare  &c. 

that  any  of  the  parties  to  the  action  are  trustees  of  the  land  or  any 
part  thereof  within  the  meaning  of  this  Act,  or  may  declare  that 
the  interest  of  unborn  persons  who  might  claim  under  any  party  to 
the  action,  or  under  the  will  or.voluntai'y  settlement  of  any  person 
deceased  who  was  during  his  lifetime  a  party  to  the  contract  or 
transactions  concerning  which  the  judgment  is  given,  are  the 
interests  of  persons  who,  on  coming  into  existence,  would  be  trustees 
within  the  meaning  of  this  Act,  and  thereupon  the  High  Court  may 
make  a  vesting  order  relating  to  the  rights  of  those  persons,  bom 
and  unborn,  as  if  they  had  been  trustees. 

32.  A  vesting  order  imder  any  of  the  foregoing  provisions  shall,   Effect  of  rest- 
in  the  case  of  a  vesting  order  consequential  on  the  appointment  of  ^^S  order. 

a  new  trustee,  have  the  same  effect  as  if  the  persons  who  before  the 
appointment  were  the  trustees  (if  any)  had  duly  executed  all  proper 
conveyances  of  the  land  for  such  estate  as  the  High  Court  directs, 
or  if  there  is  no  such  person,  or  no  such  person  of  full  capacity, 
then  as  if  such  person  had  existed  and  been  of  full  capacity  and 
had  duly  executed  all  proper  conveyances  of  the  land  for  such 
estate  as  the  Court  dii'ects,  and  shall  in  every  other  case  have  the 
same  effect  as  if  the  trustee  or  other  person  or  description  or  class 
of  persons  to  whose  rights  or  supposed  rights  the  said  provisions 
respectively  relate  had  been  an  ascertained  and  existing  person  of 
full  capacity,  and  had  executed  a  conveyance  or  release  to  the  effect 
intended  by  the  order. 

33.  In  all  cases  where  a  vesting  order  can  be  made  under  any  of  Power  to  ap- 
the  foregoing  provisions,  the  High  Court  may,  if  it  is  more  con-  po'-^it  person 
venient,  appoint  a  person  to'  convey  the  land  or  release  the  con-    ^  coJi^^y- 
tingent  right,   and  a  conveyance  or  release  by  that  person  in 
conformity  with  the  order  shall  have  the  same  effect  as  an  order 

under  the  appropriate  provision. 

34.— (I.)  Where  an  order  vesting  copyhold  land  in  any  person  is  Effect  of  vest- 
made  under  this  Act  with  the  consent  of  the  lord  or  lady  of  the  >°?  order  as 
manor,  the    land    shall    vest    accordingly  without  surrender  or       ^^^^  ^ 
admittance. 

(2.)  Where  an  order  is  made  under  this  Act  appointing  any 
person  to  convey  any  copyhold  land,  that  person  shall  execute  and 
do  all  assurances  and  things  for  completing  the  assurance  of  the 
land ;  and  the  lord  and  lady  of  the  manor  and  ever^^  other  person 
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56  &  57  VzcT.   shall,  subject  to  the  customs  of  the  manor  and  the  usual  payments. 

Cap.  53.        |^  bound  to  make  admittance  to  the  land  and  to  do  all  other  acts 

for  completing  the  assurance  thereof,  as  if  the  persons  in  whose 

place  an  appointment  is  made  were  free  from  disability  and  had 

executed  and  done  those  assurances  and  things. 

35. — (1.)  In  any  of  the  following  cases,  namely : — 

(i.)  Where  the  High  Court  appoints  or  has  appointed  a  new 

trustee;  and 
(ii.)  Where  a  trustee  entitled  alone  or  jointly  with  another 
person  to  stock  or  to  a  chose  in  action — 
(a)  is  an  infant,  or 

(6)  is  out  of  the  jurisdiction  of  the  High  Court,  or 
(c)  cannot  be  found ;  or 

{d)  neglects  or  refuses  to  transfer  stock  or  receive  the 
dividends  or  income  thereof,  or  to  sue  for  or  reoover  a 
chose  in  action,  according  to  the  direction  of  the  person 
absolutely  entitled  thereto  for  twenty-eight  days  next 
after  a  request  in  writing  has  been  made  to  him  by  the 
person  so  entitled,  or 
(«)  neglects  or  refuses  to  transfer  stock  or  receive  the 
dividends  or  income  thereof,  or  to  sue  for  or  reoover  a 
chose  in  action  for  twenty-eight  days  next  after  an  order 
of  the  High  Court  for  that  purpose  has  been  served  on 
him;  or 
(iii.)  Where  it  is  imoertain  whether  a  trustee  entitled  alone  or 
jointly  with  another  f&YGon  to  stock  or  to  a  chose  in  action  is 
alive  or  dead, 
the  High  Court  may  make  an  order  vestiDg  the  right  to  transfer  or 
call  for  a  transfer  of  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  a  chose  in  action,  in  any  such 
person  as  the  Court  may  appoint : 
Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment  by  tlie 
Court  of  a  new  trustee,  the  right  shall  be  vested  in  the  persons 
who,  on  the  appointment,  are  the  trustees ;  and 
(6)  Where  the  person  whose  right  is  dealt  with  by  the  order  was 
entitled  jointly  with  another  person,  the  right  shall  be  vested 
in  that  last-mentioned  person  either  alone  or  jointly  with  any 
other  person  whom  the  Court  may  appoint. 
(2.)  In  all  cases  where  a  vesting  order  can  be  made  under  this 
section,  the  Court  may,  if  it  is  more  convenient,  appoint  some 
proper  pei'son  to  make  or  join  in  making  the  transfer. 

(3.)  The  person  in  whom  the  right  to  transfer  or  call  for  the 
transfer  of  any  stock  is  vested  by  an  order  of  the  Court  under  this 
Act,  may  transfer  the  stock  to  himself  or  any  other  person,  aoooiding 
to  the  order,  and  the  Banks  of  England  and  Ireland  and  all  uth.«r 
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companies  shall  obey  every  order  under  this  section  according  to    56  &  57  Vict. 
its  tenor.  Cap^3. 

(4.)  After  notice  in  writing  of  an  order  under  this  section  it  shall 
not  be  lawful  for  the  Bank  of  England  or  of  Ireland  or  any  other 
company  to  transfer  any  stock  to  which  the  order  relates  or  to  pay 
any  dividends  thereon  except  in  accordance  with  the  order. 

(5.)  The  High  Court  may  make  declarations  and  give  directions 
concerning  the  manner  in  which  the  right  to  any  stock  or  chose  in 
action  vested  under  the  provisions  of  this  Act  is  to  be  exerdsed. 

(6.)  The  provisions  of  this  Act  as  to  vesting  orders  shall  apply 
to  shares  in  ships  registered  under  the  Acts  relating  to  merchant 
shipping  as  if  they  were  stock. 

36. — (1.)  An  order  under  this  Act  for  the  appointment  of  a  new   Pei^iis 
trustee  or  concerning  any  land,  stock,  or  chose  in  action  subject  to   entitled  to 
I       a  trust,  may  be  made  on  the  application  of  any  person  beneficially   orders.  ^'^ 
j       interested  in  the  land,  stock,  or  chose  in  action,  whether  under 
i       disability  or  not,  or  on  the  application  of  any  person  duly  appointed 
!       trustee  thereof. 

(2.)  An  order  under  this  Act  concerning  any  land,  stock,  or  chose 
in  action  subject  to  a  mortgage  may  be  made  on  the  application  of 
any  person  beneficially  interested  in  the  equity  of  redemption, 
whether  under  disability  or  not,  or  of  any  person  interested  in  the 
money  secured  by  the  mortgage. 

37.  Every  trustee  appointed  by  a  court  of  competent  jurisdiction   Powers  of 
I       shall,  as  well  before  as  after  the  trust  property  becomes  by  law,  or  ^^^  trustee 

by  assurance,  or  otherwise,  vested  in  him,  have  the  same  powers,   Pq??1"        ^ 
authorities,  and  discretions,  and  may  in  all  respects  act  as  if  he 
had  been  originally  appointed  a  trustee  by  the  instrument,  if  any, 
creating  the  trust. 

38.  The  High  Court  may  order  the  costs  and  expenses  of  and  Power  to 
incident  to  any  a'pplication  for  an  order  appointing  a  new  ti'ustee,   charge  costs  on 
or  for  a  vesting  order,  or  of  and  incident  to  any  such  order,  or  any      "^  estate. 
conveyance  or  transfer  in  pursuance  thereof,  to  be  paid  or  raised 
out  of  the  land  or  personal  estate  in  respect  whereof  the  same  is 
made,  or  out  of  the  income  thereof,  or  to  be  borne  and  paid  in  such 
manner  and  by  such  persons  as  to  the  Court  may  seem  just. 

39.  The  powers  conferred  by  this  Act  as  to  vesting  orders  may  Trustees  of 
be  exercised  for  vesting  any  land,  stock,  dr  chose  in  action  in  any  charifies. 
trustee  of  a  charity  or  society  over  which  the  High  Court  would 
have  jurisdiction  upon  action  duly  instituted,  whether  the  appoint- 
ment of  the  trustee  was  made  by  instrument  under  a  power  or  by 
the  EUgh  Court  under  its  general  or  statutory  jurisdiction. 

40.  Where  a  vesting  order  is  made  as  to  any  land  under  this  Act  Orders  made 
or  under  the  Lunacy  Act,  1890,  or  imder  any  Act  relating  to  lunacy  ^V^^  certain 
in  Ireland,  founded  on  an  allegation  of  the  personal  incapacity  of  a  vT^^**?"'  ^ 
trustee  or  mortgagee,  or  on  an  allegation  that  a  trustee  or  the  heir  evidence. 
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56  &  57  Vict. 
Cap.  53. 


63  &  54  Vict. 
c.  5. 


Application  of 
Testing  order 
to  land  out  of 
England. 


or  personal  representative  or  devisee  of  a  mortgagee  is  out  of  the 
jurisdictiou  of  the  High  Court  or  cannot  be  found,  or  that  it  is 
uncertain  which  of  several  trustees  or  which  of  several  devisees  of 
a  mortgagee  was  the  sui*vivor,  or  whether  the  last  trustee  or  the 
heii'  or  personal  representative  or  last  surviving  devisee  of  a  mort- 
gagee is  living  or  dead,  or  on  an  allegation  that  any  trustee  or 
mortgagee  has  died  intestate  without  an  heir  or  has  died  and  it  is 
not  known  who  is  his  heir  or  personal  representative  or  devisee,  the 
fact  that  the  order  has  been  so  made  shall  be  conclusive  evidence  of 
the  matter  so  alleged  in  any  court  upon  any  question  as  to  the 
validity  of  the  order ;  but  this  section  shall  not  prevent  the  High 
Ck)urt  from  directing  a  reconveyance  or  the  pa3rment  of  costs 
occasioned  by  any  such  order  if  improperly  obtained. 

41.  The  powers  of  the  High  Ooiui;  in  England  to  make  vesting 
orders  under  this  Act  shall  extend  to  all  land  and  personal  estate  in 
Her  Majesty's  dominions,  except  Scotland  (a). 


Payment  into 
Court  by 
trustees  {h). 


Payment  into  Court  by  Trustees. 

42. — (1.)  Tnistees,  or  the  majority  of  trustees,  having  in  their 
hands  or  under  their  control  money  or  securities  belonging  to  a 
trust,  may  pay  the  same  into  the  High  Court ;  and  the  same  shall, 
subject  to  rules  of  Court,  be  dealt  with  according  to  the  orders  of 
the  High  Court. 

(2.)  The  receipt  or  certificate  of  the  proper  officer  shall  be  a 
sufficient  discharge  to  tinistees  for  the  money  or  securities  so  paid 
into  Court. 

(3.)  Where  any  moneys  or  securities  are  vested  in  any  pewons 
as  trustees,  and  the  majority  are  desirous  of  paying  the  same  into 
Court,  but  the  concurrence  of  the  other  or  others  cannot  be  obtained, 
the  High  Court  may  order  the  payment  into  Court  to  be  made  by 
the  majority  without  the  concurrence  of  the  other  or  others ;  and 
where  any  such  moneys  or  securities  are  deposited  with  any  banher, 
broker,  or  other  depositary,  the  Court  may  order  payment  or 
delivery  of  the  moneys  or  securities  to  the  majority  of  the  trustee 
for  the  purpose  of  payment  into  Court,  and  every  transfer,  payment, 
and  delivery  made  in  pursuance  of  any  such  order  shall  be  valid 
and  take  effect  as  if  the  same  had  been  made  on  the  authority  or 
by  the  act  of  all  the  persons  entitled  to  the  moneys  and  securities 
so  transfeiTed,  paid,  or  delivered. 

(fl)  Extended  to  Ireland  by  the  Trustee  Act  (1893)  Amendment  .Act, 
1894  (App.  XVI.,  infra),  s.  2. 

(6)  Life  Assurance  Companies  are  now  by  the  Life  Assurance  Com* 
panies  (Payment  iuto  Court)  Act,  1 896,  empowered  to  pay  into  Court 
moneys  payable  by  them  under  a  life-policy  in  respect  of  which,  in  the 
opinion  of  their  directors,  no  sufficient  dischai-ge  can  othenRise  be 
obtainetl. 
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43.  Where  in  any  action  the  High  (Dourt  is  satisfied  that  diligent  Power  to  gire 
search  has  been  made  for  any  person  who,  in  the  character  of  judgment  in 
trastee,  is  made  a  defendant  in  any  action,  to  serve  him  with  a  a^*^^*^®  *^* 
process  of  the  Court,  and  that  he  cannot  be  found,  the  Court  may 
hear  and  determine  the  action  and  give  judgment  therein  against 
that  person  in  his  character  of  a  trustee,  as  if  he  had  been  duly 
served,  or  had  entered  an  appearance  in  the  action,  and  had  also 
appeared  by  his  counsel  and  solicitor  at  the  hearing,  but  without 
Xn-ejudice  to  any  interest  he  may  have  in  the  matters  in  question  in 
the  action  in  any  other  character. 

44. — (1.)  Whei-e  a  ti'ustee  is  for  the  time  being,  authorised  to  Power  to 
dispose  of  land  by  way  of  sale,  exchange,  partition,  or  enfranchise-  sanction  sale 
ment,  the  High  Court  may  sanction  his  so  disposing  of  the  land  ^:ng!Iai^^ 
with  an  exception  or  reservation  of  any  minerals,  and  with  or  separately  (a). 
without  rights 'and  powers  of  or  incidental  to  the  working,  getting, 
or  carrying  away  of  the  minerals,  or  so  disposing  of  the  minerals, 
with  or  without  the  said  rights  or  x>owei's,  separately  from  the 
residue  of  the  land. 

(2.)  Any  such  trustee,  with  the  said  sanction  previously  obtained, 
may,  imless  forbidden  by  the  instrument  creating  the  trust  or' 
direction,  from  time  to  time,  without  any  further  application  to  the 
Court,  so  dispose  of  any  such  land  or  minerals. 

(3.)  Nothing  in  this  section  shall  derogate  from  any  power  which 
a  trustee  may  have  under  the  Settled  Land  Acts,  1882  to  1890,  or 
otherwise. 

46. — (1.)  Where  a  trustee  commits  a  bi'each  of  trust  at  the  power  to  make 
instigation  or  request  or  with  the  consent  in  writing  of  a  beneficiarj*,   beneficiary  in- 
the  High  Court  may,  if  it  thinks  fit,  and  notwithstanding  that  the  J^{f^^£**' 
beneficiary  may  be  a  married  woman  entitled  for  her  separate  use  ^^^^  n,\ 
and  restrained  from  anticipation,  make  such  order  as  to  the  Coiu't 
seems  just,  for  impounding  all  or  any  part  of  the  interest  of  the 

(a)  ThiH  section  in  a  re-enactment,  so  far  as  concerns  trustees,  of  8ect.  2 
of  25  k  26  Vict.  c.  108,  which  Act  is  entirely  repealed  by  this  Act.  The 
{«cond  section  of  the  repealed  Act  extended  to  mortgagees  (see  //*  re 
Beavmowfa  Mortgage  TruKts^  12  Eq.  86),  who  are  apparently  excluded 
from  the  operation  of  sect.  44  of  this  Act :  see  the  definition  of  "  trustee  " 
in  sect.  60,  infra.  The  section  has,  however,  been  amended  by  the 
Trustee  Act  (1893)  Amendment  Act,  1894  (App.  XVI.,  infra),  which 
enacts  (sect.  3)  that  after  the  woi-d  "trustee"  in  the  first  two  places  where 
it  cecals  in  the  section  shall  be  inserted  the  words  "  or  other  ijerson." 

(Ji)  This  section  replaces  sect.  6  (i*e{)ealed)  of  the  Trustee  Act,  1888. 
Ah  to  its  operation  and  effect,  see  hi  re  Sonitnrset,  [1894]  I  Ch.  231  ; 
Bolton  v.  Ourrie,  [1895]  1  Ch.  644,  where  the  position  of  a  trustee, 
knowingly  committing  a  breach  of  tnist  with  the  consent  of  a  beneficiary 
restrained  from  anticipation,  was  oonsidere*!  by  Komer,  J,:  Chilling^ 
worth  T.  Cftamberjt,  \  1896]  1  Ch.  685  ;  Jte  Ihlt.  [1897]  2  Ch.  625. 
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56  &  57  Vict,  beneficiary  in  the  tioist  estate  by  way  of  indemnity  to  the  trustee 
Caj*.  53.        Qj.  person  claiming  through  him. 

(2.)  This  section  shall  apply  to  breaches  of  trust  committed  as 
well  before  as  after  the  passing  of  this  Act,  but  shall  not  apply  eo 
as  to  prejudice  any  question  in  an  action  or  other  proceeding  which 
was  pending  on  the  twenty-fourth  day  of  December  one  thousand 
eight  himdred  and  eighty-eight,  and  is  pending  at  the  commencement 
of  this  Act. 

46.  The  provisions  of  this  Act  with  respect  to  the  High  Court 
shall,  in  their  application  to  cases  within  the  jurisdiction  of  a  pala- 
tine court  or  county  court,  include  that  court,  and  the  procedure 
under  this  Act  in  palatine  courts  and  county  courts  shall  be  in 
accordance  with  the  Acts  and  rules  regulating  the  procedure  of 
those  courts. 


Jurisdiction  of 
palatine  and 
county  courts. 


Application  to 
trustees  under 
Settled  I^nd 
Acts  of  pro- 
Tisions  as  to 
appointment  of 
trustees  (ff). 


44  &  45  Vict, 
c.  41. 

Trust  estates 
not  affected 
by  trustee 
becoming  a 
convict. 

33  &  34  Vict, 
c.  23. 


PABT  IV. 

MiSCELLAXEOUS  AND  SUPPLEMENTAL. 

47. — (1.)  All  the  powers  and  provisions  contained  in  this  Act 
with  reference  to  the  appointment  of  new  trustees,  and  the  discharge 
and  retirement  of  trustees,  are  to  apply  to  and  include  trustees  for 
the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  whether 
appointed  by  the  Court  or  by  the  settlement,  or  under  provisions 
contained  in  the  settlement. 

(2.)  This  section  applies  and  is  to  have  effect  with  respect  to  an 
appointment  or  a  discharge  and  retirement  of  trustees  taking  place 
before  as  well  as  after  the  commencement  of  this  Act. 

(3.)  This  section  is  not  to  render  invalid  or  prejudice  any 
appointment  or  any  discharge  and  retirement  of  trustees  effected 
before  the  passing  of  this  Act,  otherwise  than  under  the  provisions 
of  the  Conveyancing  and  Law  of  Property  Act,  1881. 

48.  Property  vested  in  any  person  on  any  trust  or  by  way  of 
mortgage  shall  not,  in  case  of  that  peraon  becoming  a  convict  within 
the  meaning  of  the  Forfeiture  Act,  1870,  vest  in  any  such  adminis- 
trator as  may  be  appointed  under  that  Act,  but  still  remain  in  the 
trustee  or  mortgagee,  or  survive  to  his  co-trustee  or  descend  to  his 
representative  as  if  he  had  not  become  a  convict ;  provided  that 
this  enactment  shall  not  affect  the  title  to  the  propearty  so  far  as 
relates  to  any  beneficial  intei'ost  therein  of  any  such  trustee  or 
mortgagee. 

(a)  This  section  replaces  sect.  17  (repealed  by  this  Act)  of  the  S.  L. 
Act,  1890,  which  was  enact etl  for  the  purpose  of  meeting  the  case  of  In  re 
WllrocU,  34  Ch.  D.  508,  in  which  it  \vns  doubted  whether  sect.  31  of  the 
Conv.  Act,  1881  (now  replaced  by  sect.  10  of  this  Act),  applied  to  tnistees 
appointed  for  the  puiposes  of  the  Settled  Land  Acts. 
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49.  This  Act,  and  every  oilier  purpoiliiig  to  be  made  under  this  56  &  67  Vict* 
Act,  shall  be  a  complete  indemnity  to  the  Banks  of  England  and       Cap^3. 
Ireland,  and  to  all  persons  for  any  acts  done  pursuant  thereto ;  and  indemnit}'. 
it  shall  not  be  necessary  for  the  Bank  or  for  any  person  to  inquire 
concerning  the  propriety  of  the  order,  or  whether  the  Court  by 
which  it  was  made  had  jurisdiction  to  make  the  same. 

60.  In  this  Act,  unless  the  context  otherwise  requires, —  Definitions. 

The  expression  **  bankrupt  '*  includes,  in  Ireland,  insolvent : 

The  expression  **  contingent  right,"  as  applied  to  land,  includes  a 
contingent  or  executory  interest,  a  possibility  coupled  with  an 
interest,  whether  the  object  of  the  gift  or  limitation  of  the 
interest,  or  possibility  is  or  is  not  ascertained,  also  a  right  of 
entry,  whether  immediate  or  future,  and  whether  vested  or 
contingent : 

The  expressions  "convey"  and  "conveyance'*  applied  to  any 
person  include  the  execution  by  that  person  of  every  necessary 
or  suitable  assurance  for  conve^dng,  assigning,  appointing* 
surrendering,  or  otherwise  transferring  or  disposing  of  land 
whereof  he  is  seised  or  possessed,  or  wherein  he  is  entitled  to 
a  contingent  right,  either  for  his  whole  estate  or  for  any  Ichh 
estate,  together  with  the  performance  of  all  formalities  required 
by  law  to  the  validity  of  the  conveyance,  including  the  acts  to 
be  performed  by  married  women  and  tenants  in  tail  in  accord- 
ance with  the  provisions  of  the  Acts  for  abolition  of  fines 
and  recoveries  in  England  and  Ireland  i^espectively,  and  also 
including  surrenders  and  other  acts  which  a  tenant  of  cus- 
tomary or  copyhold  lands  can  himself  perform  preparatory^ 
to  or  in  aid  of  a  complete  assurance  of  the  customary'  or 
copyhold  land : 

The  expression  "  devisee  "  includes  the  heir  of  a  devisee  and  the 
devisee  of  an  heir,  and  any  person  who  may  claim  right  by 
devolution  of  title  of  a  similar  description : 

The  expression  "  instrument "  includes  Act  of  Parliament : 

The  expression  "land"  includes  manoi's  and  lordships,  and 
reputed  manors  and  lordships,  and  incorporeal  as  well  as 
corporeal  hereditaments,  and  any  interest  therein,  and  also 
an  undivided  share  of  land : 

The  expressions  "mortgage"  and  "mortgagee"  include  and 
relate  to  every  estate  and  interest  regarded  in  equity  as  merely 
a  security  for  money,  and  every  person  deriving  title  under 
the  original  mortgagee : 

The  expressions  "pay"  and  "pa}anent"  as  applied  in  relation 
to  stocks  and  securities,  and  in  connexion  with  the  expression 
"  into  court "  include  the  deposit  or  transfer  of  the  same  in  or 
into  court: 

The  expression  " possessed"  applies  to  receipt  of  income  of,  and 
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56  &  57  Vict. 
Cap.  63. 


35  &  36  Vict. 
c.  44. 


liepeal. 


Extent  of  Act. 

Sliort  title. 

Commence- 
ment. 


to  any  vested  estate  less  than  a  life  estate,  legal  or  equitable, 
in  possession  or  in  expectancy,  in,  any  land  : 

The  expression  ^*  property ''  includes  real  and  personal  property, 
and  any  estate  and  interest  in  any  property,  real  or  personal, 
and  any  debt,  and  any  thing  in  action,  and  any  other  right  or 
interest,  whether  in  possession  or  not : 

The  expression  *'  rights  "  includes  estates  and  interests : 

The  expression  *'  securities'*  includes  stocks,  funds,  and  shares; 
and  so  far  as  relates  to  payments  into  court  has  the  same 
meaning  as  in  the  Court  of  Chancery  (Funds)  Act,  1872 : 
.  The  expression  **  stock"  includes  fully  paid  up  shares;  and,  so 
far  as  i^lates  to  vesting  orders  made  by  the  Court  under  thifi 
Act,  includes  any  fund,  annuity,  or  security  transferable  in 
books  kept  by  any  company  or  society',  or  by  instrument  of 
transfer  either  alone  or  accompanied  by  other  formalities,  and 
any  share  or  interest  therein : 

The  expression  **  transfer,"  in  relation  to  stock,  includes  the  per- 
formance and  execution  of  every  deed,  power  of  attorney,  act 
und  thing  on  the  part  of  the  transferor  to  effect  and  complete 
the  title  in  the  transferee : 

The  expression  **  trust'*  does  not  include  the  duties  incident  to 
an  estate  conveyed  by  way  of  mortgage ;  but  with  this  excep- 
tion the  expressions  **  trust"  and  *' trustee"  include  implied 
and  constructive  trusts,  and  cases  where  the  trustee  has  a 
beneficial  interest  in  the  trust  property,  and  the  duties  incident 
to  the  office  of  personal  representative  of  a  deceased  person  (a). 

51.  The  Acts  mentioned  in  the  schedule  to  this  Act  are  hereby 
repealed  except  as  to  Scotland  to  the  extent  mentioned  in  the  third 
column  of  that  schedule. 

52.  This  Act  does  not  extend  to  Scotland. 

53.  This  Act  may  be  cited  as  the  Trustee  Act,  1893. 

54.  This  Act  shall  come  into  operation  on  the  first  day  of 
January  one  thousand  eight  hundred  and  ninety-four. 

(it)  In  Hfi  Moore,2l  Ch.  D.  778,  Kay,  J.,appointe<latra8tee  toperfonD 
the  duties  of  an  executor.  But  see  Jle  WUl^,  W.  N.  1890,  p.  1 ;  ii«^<»« 
V.  Dameg,  W.  N.  1894,  p.  32. 
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SCHEDULE. 


56  &  57  Vict. 
Cap.  53. 


Section  51. 


Session  and  Chapter. 


36  Geo.  3,  c.  52      . 

9  *  10  Vict.  c.  101 . 

10  &  11  Vict  c.  32  . 

10  k  11  Vict  c.  96  . 

11  &  12  Vict  c.  68. 


12  k  13  Vict  c.  74 


13  k  14  Vict  c.  CO 


15  k  16  Vict.  c.  55 


Title  or  Short  Title. 


The  Legacy  Duty  Act,  1796 

The  Public  Money  Drainage 
Act,  1846. 

The  Landed  Property  Im- 
provement (Ireland)  Act, 
1847. 

An  Act  for  better  securing 
tnist  funds,  and  for  the 
relief  of  trustees. 

An  Act  for  extending  to 
Ireland  an  Act  passed  in 
the  lost  session  of  Parlia- 
ment, entitled  ^*An  Act 
**  for  better  securing  trust 
**  funds,  and  for  the  relief 
**of  trastees." 

An  Act  for  the  further  relief 
of  trustees. 

The  Trustee  Act,  1850    .     . 


The  Trustee  Act,  1852 


Extent  of  Repeal 


Section  thirty«two. 
Section  thirty-seven. 

Section  fifty-three. 
Tlie  whole  Act. 
The  whole  Act. 


The  whole  Act. 


Sections  seven  to  nine- 
teen, twenty-two  to 
twenty-five,  twenty- 
nine,  thirty-two  to 
thirty-six,  forty-six, 
forty-seven,  forty- 
nine,  fifty-four  and 
fift^-five ;  also  the 
residue  of  the  Act 
except  so  far  as  re- 
lates to  the  Court 
exercising  jurisdic- 
tion in  lunacy  iu 
Ireland. 

Sections  one  to  five, 
eight,  and  nine ;  also 
the  residue  of  the 
Act  except  so  far  as 
relates  to  the  Court 
exercising  jurisdic- 
tion in  lunacy  iu 
Ireland. 
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66  &  67  Vict.  — 

Cap.  63.        Session  and  Chapter. 


17  k  18  Vict.  c.  82  . 


18  &  19  Vict.  r.  91 . 


20  k  21  Vict.  c.  60 . 


22  k  23  Vict.  c.  36 . 


23  k  24  Vict.  c.  88  . 


26  &  28  Vict.  c.  108 


26  k  27  Vict.  c.  78  . 


27  k  28  Vict.  c.  114 


28  A:  29  V 


31  k  32  V 

33  k  34  V 

34  &  35  V 


37  k  38  V 


38  &  39  V 


40  k  41  V 
43  k  44  V 


ct.  c.  78 . 


ct.  c.  40 . 
ct.  c.  71  . 


ct.  c.  27 . 


ct.  c.  78 . 


ct.  c.  83 . 


ct.  c.  59 


ct.  c.  8 


Title  or  Short  Title. 


Extent  of  Repeal. 


The  Court  of  Chancery  of 
Lancaster  Act,  1864. 

The  Merchant  Shipping  Act 
Amendment  Act,  1856. 


The  Irish  Bankrupt  and 
Insolvent  Act,  1867. 

Tlie  Law  of  Property'  Amend- 
ment Act,  1869. 

l*he  Law  of  Property  Amend- 
ment Act,  1860. 

An  Act  to  confinn  certain 
sales,    exchanges,    parti- 
ions,    and     enfranchise- 
ments   by    trustees    and 
others. 

An  Act  to  give  further 
facilities  to  the  holders  of 
Indian  Stock. 

Tlic  Improvement  of  Ijand 
Act,  1864. 


Section  eleveu. 


Section  ten,  except  so 
far  as  relates  to  tbf 
Court  exerciainjf  ju- 
risdiction in  huttcy 
in  Ireland. 

Section  three  hundred 
and  twenty-two. 

Sections  t\i*enty-«ii, 
thirty  and  thirty-one. 

Section  nine. 


The  whole  Act 


Section  four. 


Section  sixty  so  far  as 
it  relates  to  Irnstees; 
and  section  sixty- 
one. 


The    Mortage     Debenture    Section  forty. 
Act,  1865. 


The  Partition  Act,  1868 


Section  seven. 


The  National  Debt  Act,  1870    Section  twenty-nioe. 

Tbe  Debenture  Stock  Act,  i  Tlie  whole  Act. 
1871. 


The  Vendor  nnd   Purchaser 
Act,  1874. 

The  Local  Ix>ans  Act,  1875  . 


The  Colonial  Stock  Act,  1877 

The  Isle  of  Man  Loans  Act, 
1880. 


Sections  tliree  and  six. 


Sections  twenty-ow 
and  twenty-M>"fn- 

Section  twelve. 

Section  seven,  «>  (*^^ 
it  relates  to  trnst««. 
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Session  and  Chapter. 


44  b  45  Vict.  c.  41 . 


45  k  46  Vict,  c  89 . 

46  k  47  Vict  c.  52 . 


51  k  52  Vict.  G.  59 . 


52  k  53  Vict  c.  82 . 


52  k  53  Vict.  c.  47 . 


53&54Yictc.  5  . 


53  k  54  Vict.  e.  69 . 
55  &  56  Vict.  c.  13. 


Title  or  Short  Title. 


56  k  67  Vict. 
Extent  of  Repeal.  Cap.  53. 


The  Conveyancing  and  Law 
of  Property  Ac?  1881. 

The  Conveyancing  Act,  1882 

The  Bankruptcy  Act,  1883 . 

The  Tmstee  Act,  1888    .    . 


The  Trust  Investment  Act, 
1889. 


The     Palatine     Court     of 
Durham  Act,  1889. 

The  Lunacy  Act,  1890    .    . 


The  Settled  Land  Act,  1890 

The  Conveyancing  and  Law 
of  Property  Act,  1892. 


Section  thirty-one  to 
thirty-eight. 

Section  five. 

Section  one  hundred 
and  forty-seven. 

The  whole  Act,  except 
sections  one  and 
eight. 

The  whole  Act,  except 
sections  one  and 
seven. 

Section  eight. 


Section  one   hundred 
and  forty. 

Section  seventeen. 

Section  six. 


D.C.P. 
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57  Vict.  Cap. 
10. 


Amendment 
of  56  &  57 
Vict.  c.  63, 
8.  30. 

Extennon  to 
Ireland  of 
66  &  67  Vict, 
c.  53,  8.  41. 

Amendment  of 
56  &  67  Vict, 
c.  53,  8.  44. 

Liability  of 
trustee  in  case 
of  change  of 
character  of 
investment. 

Short  title. 


57  VICT.  Cap.  10. 

AN  ACT  TO  AKEND  THE  TBU8TEB  ACT,    1893. 

[ISeA  June,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  In  section  thirty  of  the  Trustee  Act,  1893,  the  words  *'  as  heir, 
or  under  the  will  of  a  deceased  person,  for  payment  of  whose  debts 
the  judgment  was  given  or  order  made  "  shall  be  repealed. 

2.  The  powers  conferred  on  the  High  Court  in  England  by 
section  forty-one  of  the  Trustee  Act,  1893,  to  make  vesting  orders 
as  to  all  land  and  personal  estate  in  Her  Majesty's  dominionB 
except  Scotland,  are  hereby  also  given  to  and  may  be  exercised  by 
the  High  Court  in  Ireland. 

8.  In  section  forty-four  of  the  Trustee  Act,  1893,  after  the  woid 
'*  trustee  "  in  the  first  two  places  where  it  occurs  shall  be  inserted 
the  words  *'  or  other  person." 

4.  A  trustee  shaU  not  be  liable  for  breach  of  trust  by  reason  only 
of  his  continuing  to  hold  an  investment  which  has  ceased  to  be 
an  investment  authorised  by  the  instrument  of  trust  or  by  the 
general  law  (a). 

5.  This  Act  may  be  cited  as  the  Trustee  Act,  1893,  Amendment 
Act,  1894. 

(a)  See  in  connection  with  this  section,  Jle  Chapman^  [1896]  2  Ch. 
763,  where  the  duties  of  executors  and  trustees,  with  respect  to  caQing 
in  mortgage  debts  existing  at  the  testator's  death,  are  considered ;  and 
see  also  jrupra,  p.  842,  note  (n). 
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60  &  61  VICT.  Cap.  65.  60  &  61  Vict. 

Cap.  65. 
AX  ACT  TO  ESTABLISH  A  HEAL  BEFRESENTATIYE,  AND  TO  AMEND  

TIIB  LAND  TRANSFEB  ACT,    1875. 

leth  Augusty  1897.] 

Whereas  it  is  expedient  to  establish  a  real  representatiye,  and 
to  amend  the  Land  Transfer  Act,  1875,  in  this  Act  referred  to  as  38  &  39  Vict. 
*  *  the  principal  Act : "  c-  87. 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

Part  I. 
Estahlishnvent  of  a  Real  Bepresetiiatiue, 

1. — (1.)  Where  real  estate  is  vested  in  any  person  without  a  right  Deyolation 
in  any  other  person  to  take  by  survivorship  it  shall,  on  his  death,   pf  l^gal 
notwithstanding    any  testamentary   disposition,   devolve   to   and  Jl^i"*iJlS 
become  vested  in  his  personal  representatives  or  representative  {h)  qq  death  (a), 
from  time  to  time  as  if  it  were  a  chattel  real  vesting  in  them 
or  him. 

(2.)  This  section  shall  apply  to  any  real  estate  over  which  a 
pei*8on  executes  by  will  a  general  power  of  appointment,  as  if  it 
were  real  estate  vested  in  him. 

(3.)  Probate  and  letters  of  administration  may  be  granted  in 
respect  of  real  estate  only,  although  there'is  no  personal  estate. 

(4.)  The  expression  *'  real  estate,*'  in  this  part  of  this  Act,  shall 
not  be  deemed  to  include  land  of  copyhold  tenure  or  customary 
freehold  in  any  case  in  which  an  admission  or  any  act  by  the  lord 

(a)  See  supra,  pp.  24,  160,  note  (o),  632,  noto  (r).  The  expression 
"real  estate"  is  not  defined,  but  "land"  includes  all  hereditaments 
corporeal  and  incorporeal ;  see  the  interpretation  clause,  sect.  24. 

(li)  I,e.j  executor  or  administrator ;  sect.  24  (2). 
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60  k  61  Vict. 
Cap.  65. 


ProTisions  as 
to  adminis- 
tration (a). 


Proyision 
for  transfer 
to  heir  or 
deTi8ee(^). 


of  the  manor  is  neoessan'  to  perfect  the  title  of  a  purchaser  from 
the  customary  tenant. 

(5.)  This  section  applies  only  in  cases  of  death  after  the  com- 
mencement of  this  Act. 

2. — (!•)  Subject  to  the  powers,  rights,  duties,  and  liabilities 
herein-after  mentioned,  the  personal  representatives  of  a  deceased 
person  shall  hold  the  real  estate  as  trustees  for  the  persons  by  law 
beneficially  entitled  thereto,  and  those  persons  shall  have  the  same 
power  of  requiring  a  transfer  of  real  estate  as  persons  beneficially 
entitled  to  personal  estate  have  of  requiring  a  transfer  of  audi 
personal  estate. 

(2.)  AU  enactments  and  iiiles  of  law  i-elating  to  the  effect  of 
probate  or  letters  of  administration  as  respects  chattels  real,  and  as 
respects  the  dealing  with  chattels  real  before  probate  or  administra- 
tion, and  as  respects  the  payment  of  costs  of  administration  and 
other  matters  in  relation  to  the  administration  of  personal  estate, 
and  the  powers,  rights,  duties,  and  liabilities  of  personal  representa- 
tives in  respect  of  personal  estate,  shall  apply  to  real  estate  8o  far 
as  the  same  are  applicable,  as  if  that  real  estate  were  a  chattel  real 
vesting  in  them  or  him,  save  that  it  shall  not  be  lawful  for  some 
or  one  only  of  several  joint  personal  representatives,  without  the 
authority  of  the  court,  to  sell  or  transfer  real  estate. 

(3.)  In  the  administration  of  the  assets  of  a  person  dying  after 
the  commencement  of  this  Act,  his  real  estate  shall  be  administered 
in  the  same  manner,'  subject  to  the  same  liabilities  for  debt,  oostii, 
and  expenses,  and  with  the  same  incidents,  as  if  it  were  personal 
estate ;  provided  that  nothing  herein  contained  shall  alter  or  affect 
the  order  in  which  real  and  personal  assets  respectively  are  now 
applicable  in  or  towards  the  payment  of  funeral  and  tentamentan' 
expenses,  debts,  or  legacies,  or  the  liability  of  real  estate  to  be 
charged  with  the  payment  of  legacies. 

(4.)  Where  a  person  dies  possessed  of  real  estate,  the  court  shall, 
in  granting  letters  of  administration,  have  regard  to  the  rights  and 
interests  of  persons  interested  in  his  real  estate,  and  his  heir-at-law. 
if  not  one  of  the  next-of-kin,  shall  be  equally  entitled  to  the  grant 
Avith  the  next  of  kin,  and  provision  shall  be  made  by  rules  of 
court  for  adapting  the  procedure  and  practice  in  the  grant  of  letters 
of  administration  to  the  case  of  real  estate. 

3. — (1.)  At  any  time  after  the  death  of  the  owner  of  any  land, 
his  personal  representatives  may  assent  to  any  devise  contained  in 
his  will,  or  may  convoy  the  land  to  any  person  entitled  thereto  as 
heir,  devisee,  or  otherwise,  and  may  make  the  assent  or  conveyance, 
either  subject  to  a  charge  for  the  paj-ment  of  any  money  which  the 


(^/)  See  gvpra,  pp.  160,  note  (r),  and  289,  note  (i). 
(//)  See  tupra^  pp.  161,  162,  note  (a). 
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personal  representatives  ai-e  liable  to  pay,  or  without  any  such  60  &  61  Yicr. 
charge ;  and  on  such  assent  or  conveyance,  subject  to  a  charge  for       ^^^'  ^^* 
all  moneys  (if  any)  which  the  personal  representatives  are  liable  to 
pay,  all  liabilities  of  the  personal  representatives  in  respect  of  the 
land  shall  cease,  except  as  to  any  acts  done  or  contracts  entered 
into  by  them  before  such  assent  or  conveyance. 

(2.)  At  any  time  after  the  expiration  of  one  year  from  the 
death  of  the  owner  of  any  land,  if  his  personal  representatives 
have  failed  on  the  request  of  the  person  entitled  to  the  land  to 
convey  the  land  to  that  person,  the  court  may,  if  it  thinks 
fit,  on  the  application  of  that  person,  and  after  notice  to  the 
personal  representatives,  order  that  the  conveyance  be  made,  or, 
in  the  case  of  registered  land,  that  the  person  so  entitled  be 
registered  as  proprietor  of  the  land,  either  solely  or  jointly  with 
the  personal  representatives. 

(3.)  Where  the  personal  i-epresentatives  of  a  deceased  person  are 
registered  as  proprietors  of  land  on  his  death,  a  fee  shall  not  be 
chai'geable  on  any  transfer  of  the  land  by  them  imless  the  transfer 
is  for  valuable  consideration, 

(4.)  The  production  of  an  assent  in  the  prescribed  form  by  the 
personal  representatives  of  a  deceased  proprietor  of  registered  land 
shall  authorise  the  registrar  to  register  the  person  named  in  the 
assent  as  proprietor  of  the  land. 

4. — (1.)  The  personal  representatives  of  a  deceased  person  may,    Appiopria- 
in  the  absence  of  any  express  provision  to  the  contraiy  contained  ^on  of  land 
in  the  will  of  such  deceased  person,  with  the  consent  of  the  person  *^  satisfaction 
entitled  to  any  legacy  given  by  the  deceased  person  or  to  a  share  in  shared  estate, 
his  residuary  estate,  or,  if  the  person  entitled  is  a  lunatic  or  an 
infant,  with  the  consent  of  his  committee,  trustee,  or  guardian, 
appropriate  any  part  of  the  residuary  estate  of  the  deceased  in  or 
towards  satisfaction  of  that  legacy  or  share,  and  may  for  that 
pui-poso  value  in  accordance  with  the  prescribed  provisions  the 
whole  or  any  part  of  the  property  of  the  deceased  person  in  such   ' 
manner  as  they  think  fit.    Provided  that  before  any  such  appro- 
priation is  effectual,  notice  of  such  intended  appropriation  shall  be 
given  to  all  persons  interested  in  the  residuary  estate,  any  of  whom 
may  thereupon  within  the  prescribed  time  apply  to  the  Court,  and 
such  valuation  and  appropriation  shall  be  conclusive  save  as  other- 
wise dii*ected  by  the  Court. 

(2.)  Where  any  property  is  so  appropriated  a  conveyance  thereof 
by  the  i)ei*sonal  representatives  to  the  person  to  whom  it  is  appro- 
priated shall  not,  by  reason  only  that  the  property  so  convoyed  is 
accepted  by  the  person  to  whom  it  is  conveyed  in  or  towards  the 
tsatisfaction  of  a  legacy  or  a  share  in  residuary  estate,  be  liable  to 
any  higher  stamp  duty  than  that  payable  on  a  transfer  of  personal 
property  for  a  like  purpose. 
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60  &  61  Vict.       (3.)  In  the  case  of  registered  land,  the  production  of  the  ]>rescrib©d 
Cap.  65.        evidence  of  an  appropriation  under  this  section  shall  authorise  the 

registrar  to  register  the  pereon  to  whom  the  property  is  ajipropriated 

as  proprietor  of  the  land. 
Liability  for  5.  Nothing  in  this  part  of  this  Act  shall  affect  any  duty  |)ayable 

^^^y-  in  respect  of  real  estate  or  impose  on  real  estate  any  othor  duty 

than  is  now  payable  in  respect  thereof. 


INDEX 


TO 


INTKODUCTORY  OBSERVATIONS 

AND  NOTES. 


[Note.— €.  A.  1881 ;  C.  A.  1882 ;  C.  A.  IS92  =Th4  Conveyancing  and  Law  of 
Property  Act,  1881 ;  The  C<mveya7icing  Act,  1882  ;  The  Conveyancing  and 
Law  of  Property  Act,  1892  (44  k  46  Vict.  c.  41  ;  45  &  46  Vict  c.  39  ;  55  &  56 
Vict  c.  18) ;  S.  L.  A.  1882, 1884,  1887, 1889, 1890=  The  SeUUd  Land  Acta, 
1882,  1884,  1887,  1889,  1890  (45  k,  46  Vict  c.  38 ;  47  &  48  Vict  c.  18 ; 
50  k  51  Viot.  c.  30  ;  52  &  53  Vict.  c.  36  ;  53  &  54  Viot.  c.  69).] 


ABSCONDING  TRUSTEE, 

new  trustee  may  be  appointed  in  place  of  (Tnistee  Act,  1893,  8.  10) ; 
App.  843 

ABSOLUTE  TITLE, 

registration  of  land  with,  84—86 

meaning  of,  81 

effect  of  transfer  of  land  registered  with,  94 

ABSTRACT, 

of  deeds,  ftc,  not  in  vendor's  possession,  22,  23 
on  sale  in  lots,  ib, 
on  sale  of  old  term,  21 

ACCUMULATION, 

daring  minorities,  indefinite  trust  for,  how  far  valid,  56 

statutory  power  of  (formerly  by  Cranworth's  Act,  now  by  C.  A.  1881,  s.  42, 

sub-s.  (5) ),  56,  57,  58,  430  ;  App.  727 
investment  of  accumulations  of  rents  and  profits  under  S.  L.  A.  1882,  515, 

ACKNOWLEDGMENT, 

of  deed,  by  married  woman^  provisions  of  C.  A.  1882  (s.  7),  as  to  54  e<  acq.  ; 
App.  751 
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ACKNOWLEDGMENT  OF  RIGHT  TO  PRODUCTION  OF  DEEDS,  30, 127, 
128,  657 ;  C.  A.  1881,  s.  9 ;  App.  711 
by  mortgagor,  31,  184 

mortgagee,  when  unnecessaiy,  88 
on  conveyance  by  mortgagor  and  his  mortgagee,  134 
on  partition,  423 

when  to  be  by  separate  instrument,  128 
should  generally  be  under  seal,  657 
whether  it  includes  right  to  take  copies,  31 

And  see  Production  of  Deeds. 

ACT  OF  PARLIAMENT, 
mai^nal  notes  to,  76 

ADMINISTRATOR. 

cannot  (under  22  Jb  23  Vict.  c.  35,  s.  16)  sell  real  estate  chaiged  with 
debts,  159  ;  InU  see  24,  160,  161 

ADV0W80N, 

commencement  of  title  to,  695 

AFTER-ACQUIRED  PROPERTY, 

assignments  of,  how  far  valid  in  equity,  63,  310 
of  wife,  agreement  or  covenant  to  settle,  426,  440,  441,  882 

liability  of  trustees  as  to  enforcing*  444 

AGREEMENT, 

for  sale,  as  to  form  and  provisions  of,  20  et  aeg.,  103  et  aeq, 
stamp  on,  102 

of  land,  not  capable  of  registration  under  Yorkshire  Registzies 
Act,  1884,  19,  20  ;  not  within  Land  Transfer  Acts,  358 
for  IcAse,  should  be  signed  only,  not  sealed  and  delivered,  344 

is  not  part  of  title  to  lease  under  power,  20, 103  (C.  A.  1882,  s.  4) ; 

App.  750 
covenants  to  be  inserted  in  lease  should  be  specified,  347 
should  expressly  stipulate  for  proviso  for  re-entry,  345 
instrument  may  be  good  as,  though  void  as  a  lease,  7 
operation  of,  and  effect  of  Jud.  Act  on,  7,  8 
for  mortgage,  63,  218  ;  by  deed,  advantage  of»  221 ;  whether  assignable,  68 
to  execute  mortgage  of  policy,  213 

wlien  should  be  registered  as  bill  of  sale,  305  j^ 

See  aim  Contkacts,  Lease.  ^^ 

AGRICULTURAL  HOLDINGS  (ENGLAND)  ACT,  1883  (46  &  47  Vict,  c  61), 

348,  370,  381,  388  '{ 

AGRICULTURE,  BOARD  OF,  60 

ALL  THE  ESTATE, 

clause,  generally  superseded  by  C.  A.  1881  (s.  63),  72 ;  App.  735 
when  still  expedient,  72,  123 
not  inserted  in  demise,  241,  242 
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ANNEXED  DEED,  66,  624 

ANNUAL  SUMS»  charged  on  land,  59 

ANNUITIES, 

given  by  will,  when  payable,  556  ;  clauses  as  to  providing  for,  556,  557 
apportionment  of,  478 

ANTICIPATION, 

restraint  on,  power  of  Court  to  dispense  with  (C.  A.  1881,  s.  39),  51 — 53  ; 
App.  726 
as  to  insertion  of,  in  settlements,  426,  427,  428 

APPOINTMENT, 

conveyance  by,  71,  125  et  seq, 
power  of,  when  to  include  issue,  428 
by  infant,  455 
by  married  woman  (by  will),  574 

And  see  Perpetuity,  Poweii,  Trustees. 

APPORTIONMENT, 

Act,  1870  (83  k  34  Vict.  c.  35),  359,  478 
of  annuity,  478 

condition  of  ro-entry,  32 

mortgaged  i-ealty  and  personalty  combined,  proceeds  of,  42,  251 

purchase-money,  for  purposes  of  stamp  duty,  198 

rent  and  conditions,  on  severance  of  i-eversiou,  32 

APPURTENANCES,  25—27 

ASSENT, 

to  devise,  by  pei'sonal  representatives,  162 

ASSIGNS, 

of  covenantee,  take  benefit  of  covenants  relating  to  land  (C.  A.  1881, 

8.  58  ;  App.  738),  68 
of  lessor,  take  benefit  of  lessee's  covenants,  and  of  conditions  of  re-eutry 
&c,  notwithstanding  severance  of  reversion,  31 — 33  (C.  A 
1881,  88.  10,  12  ;  App.  713,  714) 
and  are   bound  by   lessor's  covenants,  33  (C.  A.   1881,  s.  11 
App.  714) 
of  lessee,  take  benefit  of  lessor's  covenants,  33,  68  (C.  A.  1881,  ss.  11.  58 
App.  714,  733) 
how  far  bound  by  lessee's  covenants,  360 

ASSIGNEES, 

of  reversion  on  lease,  rights  of,  31  et  seq, 

of  part,  extendeil  rights  of,  under  C.  A.  1881,  32,  116 
of  lease,  covenants  by,  still  required,  28,  180,  184 

of  estate  of  tenants  for  Ufe,  S.  L.  A.  1882,  s.  50  (3),  793 ;  S.  L.  A.  1890, 
8.  4,  811 
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ASSIGNMENT, 

of  leases  and  terms  of  years  must  be  by  deed,  8 
covenants  against,  85,  362 
covenants  by  assignee,  28,  180,  184 
by  trustee  in  bankruptcy,  184 
to  trustees,  no  covenants  by  trustees,  490 
recitals  and  parcels  in,  form  of,  177 — 179 
of  after-acquired  property,  63,  810,  426,  440,  444 
debts  and  choses  in  action,  62,  321 
life  estate,  effect  of,  on  powers,  265 
mortgage  debt,  in  sub-mortgage,  68,  822 
personalty  (including  leases),  by  a  person  directly  to  himself  and  another, 

62—64,  628 
policy.    See  Policies. 

ASSURANCE, 

innocent,  9 

mode  of,  how  I'ecited,  125 

policies  of.     See  Policies. 

And  see  Conveyance. 

ATTORNEY,  POWERS  OF.     See  Powers  of  Aitorney. 

ATTORNMENT, 

on  grant  of  reversion,  &c.,  2 
clause,  in  mortgages,  299,  300 


BANKRUPTCY, 

Act,  1869  (82  &  33  Vict.  c.  71),  16,  188,  470 

Act,  1888  (46  &  47  Vict.  c.  52),  16,  20,  181,  182,  471,  508 

Act,  1890  (53  k  54  Vict.  c.  71),  181 

Rules,  1890,  183 

Law  Consolidation  Act,  1849,  184 

(Ireland)  Amendment  Act,  1872,  188 

trustee  in,  assignment  of  lease  by,  181 — ^184 

disckimer  by,  16,  181—184,  200,  241 
sale  of  mortgaged  property  under  order  in,  280 
effect  of,  on  covenant  to  pay  money  to  trustees  of  settlement,  471 
on  powers  of  tenant  for  life,  under  S.  L.  A.,  798 

BARE  TRUSTEE,  48,  697 

BARGAIN  AND  SALE,  3,  5,  9.     Sec  Words. 

BASE  FEE, 

how  created,  175 

deed  must  be  enrolled,  ih. 
covenant  for  further  assurance,  ih, 

"  BENEFICIAL  OWNER," 

effect  of  words,  in  conveyance  (C.  A.  1881,  s.  7),  28  ;  App.  706 
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BENEFIT  BUILDING  SOCIETIES.    See  Building  Societies 

BILLS  OF  SALE, 

Act,  1854  (17  &  18  Vict,  c  36),  804 

Act,  1866  (29  k  80  Vict.  c.  16),  304 

Act,  1878  (41  &  42  Vict.  c.  81),  804—818 

Act,  1882  (45  k  46  Vict.  c.  43),  48,  304—318  ^ 

Act,  1890  (58  &  54  Vict.  c.  53),  304 

Act,  1891  (54  k  55  Vict.  c.  35),  304 

iu  Ireland  and  Scotland,  305 

BOARD  OF  AGRICULTURE, 

now  substituted  for  Land  Commissioners,  60 

BONDS, 

references  as  to,  603 

BUILDING, 

covenants  as  to,  by  grantee  in  fee,  202 — 204,  210 — 212 

BUILDING  LEASE, 

what  is,  41  (See  C.  A.  1881,  s.  2,  sub-s.  10,  and  s.  18,  sub-s.  9  ;  App.  701 
717 ;  S.  L.  A.  1882,  s.  2,  sub-s.  10,  iii.  ;  and  s.  8 ;  App.  762,  766) 

BUILDING  SCHEME, 

position  of  purchasers  under,  199 — 206,  209 

BUILDING  SOCIETIES, 
Acts,  47,  292--303 
mortgages  to,  ih. 

on  payment  off,  receipt  operates  as  conveyance,  47,  295 

of  r^iistered  land,  293 

CAPITAL  MONEY, 

arising  under  S.  L.  Acts,  what  is,  and  application  of,  148  (App.  773) 
Aiidsee  Investments. 
CERTIFICATES 

of  searches  (C.  A.  1882,  s.  2),  App.  748 
acknowledgments  by  married  women  (C.  A.  1882,  s.  7)»  54,  55  ;  App.  752 

CESSER 

of  term,  proviso  for,  effect  on  covenants  in  sub-lease,  16 

CHARITY, 

lands,  purchase-moneys  of,  whether  within  S.  L.  A.  1882  (s.  3*2),  784 
funds  of,  investment,  Trustee  Act,  1893,  837 
gifts  to,  restrictions  on,  now  removed,  561 

CHATTELS, 

equitable  mortgage  of,  218 

CHILDREN 

predeceasing  testator,  mode  of  framing  gift  so  as  to  include,  534,  535, 
542,  562 


^ 
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CHOSES  IN  ACTION, 

assignment  of,  62,  68,  321 

CLASS, 

gift  by  will  to,  584,  585,  542,  562  ;  whether  expectant  member  entitled  to 
maintenance  out  of  income,  57 
^         estate  tail,  devise  of,  to,  562  < 

And  see  Childrex. 

COMMITTEE 

uf  lunatic  tenant  for  life,  exercise  of  powera  of  S.  L.  A.  by,  147,  799 

CO^IMON, 

tenants  in,  covenants  by,  129 — 131 

COMPENSATION 

for  breach  of  covenant  in  lease  imder  C.  A.  1881,  s.  14,  34,  35  ;  App.  715 

COMPLETION 

of  contract  after  vendor*s  death,  28,  24.    See  Conveyance. 

COMPULSORY  REGISTRATION 

u  nder  Land  Transfer  Act,  1897 
generally,  78—100 
orders  in  Council,  as  to,  78,  79 
meaning  of,  81 

extension  to  leasehold,  79,  80 
extent  of  application  of,  80,  81,  99,  421,  424,  521 
exemptions  from,  80,  81,  87,  142,  353 
registration  with  possessory  title  sufficient,  81 
procedure  on  registration  with  possessory  title,  83,  84 

absolute  title,  84—86 

qualified  title,  86 
of  leaseholds,  87 
who  may  apply  for  registration,  82,  83 
as  to  settled  land,  87—89 
effect  on  conveyancing  practice,  91,  92 
as  to  lodgment  of  caution,  82,  99,  100 
where  incumbrance  existing,  89 
disposition  between  purchase  and  registration,  89,  90 
as  to  special  hereditaments,  90 

CONDITIONS, 

apportionment  of,  on  severance  of  reversion,  32 

effect  of  waiver  of,  418 

of  Sale,  101  «^  acq. ;  mid  see  Agreement,  Contracts. 

CONSENT 

to  sale,  mode  of  testifying  usually  expressed,  145 
to  disentail,  633 

of  tenant  for  life,  whether  required  by  S.  L.  A.  1882,  1884,  to  exercise  of 
powers,  144,  145,  795 
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CONSENT— (r<wi/i?iit«;. 

of  tenant  for  life,  whether  required  to  exercise  of  trust  for  sale,  482,  800, 

806 
of  landlord  to  assignment  or  under* letting,  85 

CONSIDERATION, 

perpetnal  rentchargOi  in  conveyances,  85,  59,  199  et  aeq. 
for  voluntary  settlements,  608 

CONSOLIDATION 

of  mortgages,  restriction  on  by  C.  A.  1881  (s.  17),  38—40,  227  ;  App.  716 
right  of,  imder  mortgages  to  Building  Societies,  299 

CONSTRUCTION 

and  effect  of  deeds,  provisions  of  C.  A.  1881  (ss.  49  ct  seq.)^  as  to,  62; 

App.  782 
of  implied  covenants,  72 

CONTINGENT 

interests,  conveyance  of,  13 ;  in  laud  in  compulsory  registration  district,  170 

of  women,  married  before  1883,  54,  55 
remainders,  where  protected  from  failure,  14 

failure  of,  by  what  means,  14 

formerly  destroyed  by  feoffment,  9 

trustees  to  preserve,  14  ;  estate  of,  not  got  in,  127 

Act  (40  k  41  Vict.  c.  38),  15 ;  App.  III.  699 

CONTINUING  TRUSTEES.    See  Trubtkes. 

CONTRACTS  (see  Agreements). 

for  sale,  provisions  of  C.  A.  1881  (ss.  3,  4),  respecting,  25  et  seq.  ;  App. 
702—704 
open,  purchaser  may  still  insist  on  objections  to  prior  title, 
ascertained  aliunde^  21 
may  bo  safely  entered  into,  when,  23 
completion  of,  after  vendor's  death,  23,  704 ;  under  S.  L.  Acts, 

812 
discharge  of  incumbrances  by  payment  into  Court  24 
for  lease,  not  part  of  title  to  leases  under  powers  (C.  A.  1882,  s.  4),  20, 
103 ;  App.  750 

CONTRIBUTORY  LOAN, 
by  trustees,  666 

"CONVEY," 

as  operative  word,  4 

CONVEYANCE, 

ancient  modes  of,  difference  as  to  corporeal  and  incorporeal  hereditaments, 

2etseq, 
execution  of,  presence  of  purchaser  at,  29,  80 ;  App.  711 

under  power  of  attorney,  60  ;  C.  A.  1881  (s.  46),  App.  731 
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CONVEYANCE— «wi/t»u«d. 

of  fee  simple,  &c.,  by  personal  representatives  of  deceased  vendor  (C.  A. 

1881,  8.  4,  and  Land  Transfer  Act,  1897),  23,  24  ;  App.  704,  867,  868 
by  a  person  to  himself,  62,  68  ;  C.  A.  1881  (s.  50),  App.  782  ;  to  his  wife, 
63,  64  ;  and  su  Assignment. 
wife,  as  beneficial  owner,  28,  124 
under  power  of  sale,  in  settlement,  tenant  for  life  mtist  consent,  144,  145 
under  power  of  sale  in  mortgage,  41 — 43 

CONVEYANCING  ACTS,  1881,  1882,  1892  (App.  IV.,  V.,  VI.),  18—77 
applications  to  Court  under  C.  A.  1881  (s.  60),  75  ;  App.  738 

Aiid  see  Stattttes  44  &  45  Vict.  c.   41,  45  k  46  Vict,  c  39, 
55  k  56  Vict.  c.  13. 

CO-PARCENERS, 

conveyance  and  covenants  by,  129 — 131 

COPIES.     See  Deeds. 

COPYHOLD, 

assurance  of,  by  whom  prepai^ed,  232 

by  attorney  for  married  woman.  55 
Commissioners,  now  mei^ged  in  Board  of  Agriculture,  60 
conveyance  of  contingent  interests  in,  13 
covenants  to  sun'euder,  declaration  of  trust  iu,  167,  239 

covenants  for  title  implied  in,  28,  167 
description  of,  167 

devise  of,  to  be  sold  by  trustees,  545,  546 
disentail  of,  635 

enfranchisement  of,  title  prior  to,  21.    A7ul  gee  Enfranohiskuent. 
lease  of,  8,  239  ;  assignment  of,  8 

mortgage  of,  mortgagee  can  obtain  vesting  order,  167,  239 
to  Building  Society,  296 
transfer  of,  336 
sale  of,  by  tenant  for  life,  only  one  fine  payable,  772,  n.  {d) 
strict  settlement  of,  by  will,  how  to  be  made,  578  et  ieq, 
truRt  oft  mortgage  estates  in,  48 
Act,  1852  (15  k  16  Vict.  c.  51),  21 
Act,  1887  (50  k  61  Vict.  c.  73),  48 
Act.  1894  (67  k  58  Vict.  c.  46),  48,  49 

CORPORATIONS, 

conveyances  by,  3 

COSTS,. 

of  foreclosure  action,  40 

of  sales,  Ac,  imder  S.  L.  Acts,  775,  n.  ((Q,  790,  n.  (a) 

COURT, 

on  sale  by,  covenants  for  title  by  beneficiaries,  130 

payment  into,  on  sale,  in  discharge  of  incumbrances,  24  ;  C.  A.  1881  (s.  5), 
App.  704 
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COXTRT—iumtinued. 

payment  into,  on  sale,  and  applications  to,  under  C.  A.  1881 ;  76 
payment  out  of,  to  trusteea  (S.  L.  Acts),  775,  n.  (c),  815 
orders  of,  conclusive,  under  C.  A.  1881,  s.  70,  76  ;  App.  739 
reference  of  differences  to,  by  tenant  for  life,  or  tnwtees  (S.  L.  A.  1882, 
8.  44),  147  ;  App.  788 

COVENANTOR, 

administration  of  real  estate  of,  to  pay  debts,  69  ;  see  also  160,  161 

COVENANTS, 

by  C.  A.  1881  (s.  69),  bind  heirs,  though  not  named,  69,  360  ;  App.  734 
(s.  68),  relating  to  land,  deemed  to  be  entereii  into  with 
heirs,  executors,  or  administrators,  of  covenantee, 
68,  180,  860  ;  App.  738 
And  see  Assigns. 
(s.  9),  to  produce  deeds,  superseded,  80  ;  App.  711 
implied  by  Yorkshire  Registry  Acts  and  other  Acts,  10 
bywords  "demise,"  "let,"  "grant,"  &c.,  11 
by  0.  A.  1881  (s.  7),  for  title  and  against  incumbrances,  27 — 29, 

167  ;  App.  706 
cover  defects  of  title  on  face  of  conveyance,  29 
not  in  voluntary  conveyances,  27,  607 
conveying  party's   character   must  be    ex- 
pressed, 27 
are  limited  by  extent  of  covenantor's  interest, 
129,  130 

by  tenant  for  life  where  trustees  convey,  28, 

146 
by  joint  tenants,  how  limited,  129—131 
by  sub-mortgagor,  321 
in  covenant  to  surrender  copyholds,  28,  167 
may  be  varied  or  extended  by  deed,  28 
construction  of  («.  64),  72 ;  App.  735 
may  be  introduced  into  instruments  affecting 
registered  land,  92 
express,  exclude  implied,  11,  28,  29 

still  necessary,  by  lessor  for  quiet  eigoyment,  868 

and  by  assignee  of  lease  to  pay  rent,  &a,  28,  180, 
184 
solicitor  not  bound  to  insert,  where  implied  by  C.  A.  1881,  27, 
74  ;  C.  A.  1881  (s.  66),  App.  737 
with  persons  not  parties,  12 

two  or  more  jointly,  70  ;  C.  A.  1881  (s.  60),  App.  734 
lessee,  or  lessor.    See  Assigns. 
mortgagor,  in  lease,  32 
by  husband  and  wife,  for  title,  28 
married  woman,  28,  69 

husband,  to  pay  a  sum  to  trustees,  effect  of  bankruptcy,  471 
joint  tenants  and  others  having  limited  interests,  how  qufdified,  129—131 
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COVENANTS  -etrntmned. 

by  jointressi  on  release  of  jointure,  594 

mortgagor,  to  insure  and  keep  insurance  on  foot,  244 

for  title,  benefit  of  on  sale  by  mortgagee,  138 
for  payment  of  mortgage  money,  form  and  effect  of,  197 
mortgagee,  what  are  proper,  188 
persons  beneficially  entitled  under  trust  for  sale,  130 
purchaser  of  leasehold,  28,  180,  184 
purchaser  of  building  plot,  209,  210 
tenant  for  life.    See  Tenant  for  Life. 
trustees,  conveying  by  direction  of  tenant  for  life,  28 
of  jointure  term,  594 
IN  Leases,  effect  of,  878 

usual  what  are,  862 

incident  to  reversion  surrendered  or  merged,  15 

not  running  with  land,  81 

breach  of,  fixed  damages  for,  84 

right  of  renewal  lost  by,  394 
ly  lessor,  for  quiet  enjoyment,  28,  858 
for  renewal,  894 
lessor  or  lessee,  benefit  and  burden  of.    See  Assigns. 
lessee,  in  leases  under  powers,  40 

against  assignment,  &c.,  85,  862 
to  repair,  869 

to  use  as  dwelling-house  only,  861 
to  pay  rates,  outgoings,  A«.,  S56,  357 
to  insure,  360,  861 
not  to  forfeit  licence,  898 
not  to  remove  produce,  879 
sub-lessee,  to  perform  covenants  in  superior  lease,  366 
assignee  of  lease,  28,  180,  184 
settlor  for  title,  507 
in  conveyance  in  fee,  by  grantee,  to  build,  &c.,  199 — ^204 
in  conveyance  of  base  fee,  for  further  assurance,  175 
as  to  building,  effect  and  obligation  of,  202 
in  marriage  settlement,  as  to  after-acquired  property,  426,  440,  441,  444, 

822 
on  sale  by  Court,  by  beneficiaries,  180 
benefit  of,  how  to  devolve,  should  be  stated,  70 

in  leases  under  powers,  40 
trustees  not  enforcing  liability  of,  444 
breach  of,  waiver.    ^See  Conditions. 
for  production  of  deeds.     See  Produotion. 

CRANWORTH'S  ACT  (23  &  24  Vict.  c.  145,  repealed  by  C.  A.  1881,  s.  71,  and 
S.  L.  A.  1882,  s.  64) 
provisions  of,  41,  57,  58,  76,  480,  432,  549 

CURTESY, 

out  of  wife's  separate  estate,  166 
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CUSTOMARY  FREEHOLDS, 

not  affected  by  8  &  9  Vict.  c.  106,  5 

DEATH 

of  vendor  after  contract,  23,  24 

of  mortgagor  or  mortgagee,  devolution  of  legal  estate  on,  341,  842,  549 

DEATH  DUTIES, 

provision  in  will  as  to,  537 

DEBENTURES, 

statutory  power  of  sale  does  not  apjdy  to,  43 
not  within  Bills  of  Sale  Acts,  304 

DEBT, 

assignment  of,  62,  321,  322 

specialty  and  simple  contract,  222,  223 

mortgage,  effect  of  Statute  of  Limitations  on,  ib. 

DECLARATION.    See  Dower. 

to  vest  triist  property  in  new,  or  continuing  trustees  (Trustee  Act,  1893, 

s.  12,  App.  846),  621,  625 
no  covenant  against  incumbrances  by  old  trustees,  621 
not  applicable  to  legal  estate  in  mortgages  (Trustee 
Act,  1893,  s.  12,  sub-s.  (3) ),  619,  625  ;  App.  847 
Statutory,  Act  (5  &  6  Will.  4,  c.  62),  75  ;  App.  738 

as  to  identity  of  parcels,  683 ;  pedigree,  684 
of  trust,  not  disposition  within  Fines  and  Recoveries  Act,  19 

DEDICATION, 

of  settled  land,  power,  under  S.  U  A.  1S82  (s.  16),  of  tenant  for  life  as  to, 
146  ;  App.  770 

DEEDS. 

POLL,  distinguished  from  indentures,  11,  12 ;  whether  person  not  tn  es9e 

can  take  immediate  benefit  under,  12 
disentailing,  execution  aud  enrolment  of,  628,  633,  635 
inspection  of,  right  of  mortgagor,  38,  660  ;  App.  716 
retainer  and  production  of,  30,  38,  103 
retained,  expense  of  attested  copies,  696 
supplemental  or  annexed,  66,  624 

And  see  Abstract,  Acknowledgment,  Construction,  Mort- 
gagor, Production. 

"  DEFEASANCE," 

what  is,  315,  317 

•'DEMISE," 

word,  implies  covenant  for  quiet  enjoyment,  11 

DEPOSIT 

of  deeds  by  way  of  moi-tgage,  218,  225 
on  contract  for  sale,  106 

D.C.P.  5^ 
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DESCRIPTION 

of  parcelfl  in  assignment  of  a  lease,  177 — 179 

copyhold,  167 

where  tenures  (>onfased,  by  reference  to  schedules,  195, 196,  640 
of  vendor,  in  memorandum  of  sale  by  auction,  108 

DEVISE, 

executory,  15 

general,  operation  of,  as  to  property  contracted  to  be  sold  by  testator,  23,  24 

under  Land  Transfer  Act,  1897,  Part  I  (App.  867), 
24,  160,  162,  289 
in  strict  settlement,  how  framed^  578,  579 
of  '^  real  estate,"  effect  of,  as  to  copyholds  and  leaseholds,  578 
copyholds,  how  to  be  made.  545  ;  in  strict  settlement,  578 
trust  and  mortgage  estates,  precluded  by  C.  A.  1881  (s.  30),  49,  138, 

139,  341,  549  ;  App.  725.     See  Mortgage. 
estate  subject  to  mortgage,  555 
estate  tail,  effect  of  Wills  Act  on  devise  of,  562 
specific,  provision  as  to  estate  duty  on,  555 

DISCLAIMER, 

generally,  609 

renunciation  of  probate,  effect  of,  as,  161,  611 

of  powers  (C.  A.  1881,  s.  52 ;  C.  A.  1882,  s.  6),  66  ;  App.  732,  750 

partial,  by  one  of  several  trustees,  inefifectualf  609 

by  married  women,  13 

trustee  in  bankruptcy,  of  leaseholds,  &c,  16,  181—183,  241,  242 

of  land  subject  to  rentchaige,  199,  200 

DISENTAILING  ASSURANCE,  628  et  seq. 
of  copyholds,  635 
by  married  woman,  684,  635 
of  proceeds  of  sale  of  entailed  lands,  682 
partial,  507,  633 

provisions  where  protector  conveys  his  estate,  630 — 632 
of  registered  laud,  628 

DISTRESS,  POWER  OF, 

to  secure  rentchaige,  supplied  by  C.  A.  1881  (s.  44),  59,  201,  508  ;  App.  729 
in  mortgages,  299,  800 

proceeds,  how  applicable,  300 
in  lease,  for  rent  payable  in  advance,  360 

whether  within  Bills  of  Sale  Acts,  305 
in  assignment  of  part  of  leasehold,  185 

DOWER, 

declaration  to  bar,  as  to  insertion  of,  124,  510 
trustee,  estate  of,  127 

DRAINAGE  LOANS, 

charges  for,  payment  off  out  of  capital  trust  money  under  S.  L.  A.  1882 
(s.  21),  774,  n.,  808 
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DUTY.    See  Legacy,  Succession  Duty,  Estate  Duty,  Death  Duties. 


EASEMENTS, 

grant  of,  by  way  of  use,  71  ;  C.  A.  1881  (s.  62),  App.  735 
appurtenaiit  by  reputation  and  enjoyment,  25 — 27 

ENFRANCHISEMENT, 

title  prior  to,  provisions  of  C.  A.  1881  (s.  3  (2) ),  as  to,  21 ;  App.  702 
powers  of  tenant  for  life  as  to,  under  S.  L.  A.,  146 

ENJOYMENT, 

covenant  for  quiet,  by  mortgagor,  omitted,  226 

implied  by  word  "demise,"  XI 

by  lessor,  express,  till  necessary,  28,  358 

ENLARGEMENT 

of  loitg  term  into  fee  simple  (under  C.  A.  1881,  s.  65  ;   and  C.  A.  1882, 

s.  11),  72—74,  686  ;  App.  735,  754 
by  trustees,  639 
rights  as  to  mines  and  minerals,  74,  687 
where  laud  registered,  643 

ENTRY,  POWER  OF, 

to  secure  rentchavge,  supplied  by  C.  A.  1S81  (s.  44),  59,  201,  508  ;  App.  729 

EQUITABLE  MORTGAGE, 

on  payment  ofif,  no  reconveyance  neccssaiy,  47 
deposit  of  deeds  not  essential  to,  218 
remedies  on,  46,  218 
priorities,  219 

EQUITY  OF  REDEMPTION, 
definition  of,  140 
conveyance  of,  140,  141 

not  within  compulsory]  provisions  of  Land^  Transfer  Act, 
1897,  120 
where  realty  and  personalt}*  are  mortgaged  togetlier,  251 
purchaser  of,  should  inquire  of  mortgagee  as  to  state  of  debt,  141 
bound  to  indemnify  vendor  against  mortgage  debt,  ib. 

ESTATE, 

clause.     See  All  the  Estate. 

legal,  in  mortgages,  47  d  seq.,  143,  341,  549  ;  and  see  Devise,  Tiust. 

tail,  devise  of,  operation  of  Wills  Act,  to  ])revent  lapse,  562 

ESTATE  DUTY, 

on  sale  by  tenant  for  life  and  reinaindeiman,  169 

on  appointments,  453,  455 

payable  out  of  residuary  personal  estate,  533 

generally,  538 

on  specific  devise,  555 

56—2 
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EXCHANGE, 

at  Common  Law,  how  made,  6 

now  by  deed,  ib. 

not  within  compulsory  provisions  of  Land  Transfer  Act,  1879,  424 

of  registered  land,  94 

word,  does  not  imply  a  condition,  9 

power  of,  in  settlements,  516,  518,  527 

exercise  of,  not  within  Trustee  Act,  1893,  s.  13,  584 
under  S.  L.  A.  1882,  s.  3  (iiL),  of  tenant  for  life,  516,  764 

of  trustees  during  minorities,  to  be  ex- 
tended, 516 
.Bills  of.     See  Bill»  of  Exchange. 

EXECUTION, 

of  conveyance,  presence  of  purchaser  (C.  A.  1881,  s.  8),  29  ;  App.  711 
of  deeds,  &c.,  under  power  of  attorney  (C.  A.  1881,  s.  46),  60 ;  App.  731 

EXECUTORS, 

provisions  of  Trustee  Act,  1893  (ss.  21,  22),  respecting  powers  of,  App.  851 
may  (Trustee  Act,  1893,  s.  21),  compromise  claims,  give  releases,  Ac,  550  ; 

Ai>p.  851 
power  to  sell  for  debts,  22  k  23  Vict.  c.  35,  158 
powers  over  real  estate  under  Land  Transfer  Act,  1897,  Part  1,  160,  161  ; 

App.  867 
survivor  of  (but  not  personal  representatives  of  survivor)  may  exercise  and 

perform  powers  and  trusts  (Trustee  Act,  1893,  s.  22),  App.  851 
Court  cannot  appoint  i^erson  to  perform  duties  of,  862 
And  see  Personal  Repre.sentatives. 

EXECUTORY  LIMITATIONS, 

restriction  on  (C.  A.  1882,  s.  10),  753 

invalid,  taking  effect  as  contingent  remainder,  15 

EXONERATION 

of  peraonalty,  from  mortgage  debt,  5 [55 

FARMING  LEASES, 
form  of,  370 

FEE-FARM  RENT,  35 

FEOFFMENT,  2,  6 

has  now  no  tortious  operation,  9,  73 

FINES  AND  RECOVERIES  ACT  (3  &  4  Will.  4,  c.  74),  13,  &c.    Se€  Statutes. 

FIXTURES, 

disclaimer  by  trustee  in  bankruptcy,  effect  of,  as  to,  183 

FORECLOSURE, 

right  of,  not  affected  by  power  of  sale,  230 

none,  under  security  by  way  of  trust  for  sale,  ib. 


OBSERVATIONS   AND   NOTES.  885 

FORECLOSVUK— continued. 

right  of,  under  ctiiiitable  mortgage,  218 
action,  sale  in,  46 
costs  of,  40 

PORFEITURE 

of  lease,  relief  against,  34—37,   361  ;   C.  A.  1881   (s.  14) ;   C.  A.  1892 

(88.  2,  4),  App.  715,  756,  757 
waiver  of,  418,  419 

Ami  see  Licenck. 
FRAUDS 

Statute  of,  in  what  cases  wilting  rei[uired  by,  5 — 9 

FrRTHER  ASSURANCE, 

covenant  for,  in  conveyance  of  base  fee,  175 

GAME.     Sre  SpoHTixr.. 

GAVELKIND  LANDS, 

conveyance  of,  by  infant,  5 

GENERAL  WORDS, 

in  most  casiw  supei-scded  by  C.  A.  1881  (s.  6),  25 — 27  ;  App.  705 
statutory,  do  not  include  minerals,  except  in  manors,  26 

nor  rights  and  easenientseujoyed  at  any  time  previously,  26,  27 

••GIVE," 

word,  does  not  imply  covenant,  10  ;  disused  in  conveyances,  10 

GLEBE  LANDS  ACT,  1888  (51  &  52  Vict.  c.  20), 

applies  S.  L.  A.  1882,  to  sale  of  glebe,  763,  n.  (<•),  798,  n.  (a) 

GRANT, 

word,  no  longer  implies  warranty,  4,  10 
»  except  in  certain  cases  by  statute,  10 

use  of,  proper, 4  ;  though  unnecessary  (C.  A,  1881,  s.  49),  4,  62 ;  App.  782 
all  hereditaments  lie  in,  2,  3,  4 

And  see  Conveyance,  Railway  Company. 

••GRANT,  BARGAIN,  AND  SELL," 

words,  effect  of  under  (repealed)  Yorkshire  Registry  Acts,  10 

GUARDIAN, 

leases  by,  55 

who  is,  imder  Guaixiianship  of  Infants  Act,  1886,  532 

HEIRLOOMS, 

power  of  tenant  for  life  as  to  sale  of,  S.  h.  A.  1882  (s.  37),  App.  786 
proceeds  of,  capital  money,  773,  n.  {b) 

••HEIRS," 

and  ••heirs  of  body,  "as  words  of  limitation,  64  ;C.  A.  1881  (s.  51),  App.  732 
bound  by  covenants,  though  not  named,  69  ;  C.  A.  1881  (s.  59),  App.  734 
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"  HEIRS  "— coji/inwc?. 

of  mortgagee,  conveyance  by,  when  neceaaary,  138 
of  deceased  vendor,  23,  24 

HEREDITAMENT, 

what  is,  under  S.  L.  A.  1882,  762,  n.  {b) 

HOTCHPOT  CLAUSE, 

operation  of,  500  ;  where  funds  settled  by  reference,  Hk 

HUSBAND 

and  wife,  coveuaDts  implied  in  conveyances  by,  28 
and  third  person,  gifts  to,  818 

loan  by,  to  w^ife,  822  ;  loan  to,  by  wife,  821 

gifts  to,  by  wife,  822 

whether  to  join  in  conveyance  by  wife,  124  ;  to  wife,  165,  166 

covenant  by,  to   pay  money  to  trustees  of  settlement,  effect  of  bank- 
ruptcy, 471 

may  convey  to  wife,  C.  A.  1881  (s.  50),  68,  64  ;  App.  732 

demise  by,  of  wife's  freeholds,  377,  378 

liable  for  wife's  torts,  818 

can  be  sued  by  wife  to  protect  separate  property,  826 

how  far  liable  for  wife's  ante-nuptial  debts,  827 

entitled  to  curtesy  in  wife's  separate  estate,  166 

right  of,   to  legacy  given  to  wife  by  her  father,  where  wife  pred< 
testator,  440 


IDENTITY 

of  parcels,  statutory  declarations  as  to,  683 

IMPROVEMENT  OF  LAND  ACT,  1864  (27  &  28  Vict.  c.  114), 

charges  under,  whether  payable  out  of  capital  trust  money  under  S.  L.  A. 

1882  (s.  21),  774,  n.,  808 
improvements  under,  extended  by  S.  L.  A.  1882  (s.  30),  782 

IMPROVEMKNTS, 

under  S.  L.  A.  1882  (s.  25),  778  ;  and  see  S.  L.  A.  1890  (s.  13),  8I4» 

815,  nn. 
whether  scheme  necessary,  815 

INCUMBRANCES, 

discharge  of,  on  sales,  by  payment  into  Court  (C.  A.  1881,  s.  5),  24  ;  App. 

704  :  what  are,  within  the  sect.,  24,  25 
transfer  of,  on  sale  by  tenant  for  life,  under  S.  L.  A.  1882  (a.  5),  147  ;  App. 

765  ;  discharge  of,  by  money  raised  on  mortgage,  S.  L.  A.  1890,  s.  11 

App.  813 
covenant  against,  27,  29  ;  operation  of.  ib. 

INDEMNITY 

to  trustees.    See  Trustees. 
to  mortgagees,  227 
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INDEMNITY  DEEDS, 
references  as  to,  603 

INDENTURE, 

distinction  between  Deed-poll  and,  11,  12 

how  far  abolished,  12 
need  not  bte  indented,  12 

formerly  only  parties  could  take  immediate  estate  under,  12 

or  sue  on  covenants,  12 

INFANT, 

"  benefit "  of,  what  is,  58 

gavelkind  lands  of,  5 

power  of  appointment,  can  exercise,  455 

sales  and  leases  on  behalf  of,  55 

covenant  by  co-vendors  that  he  shall  execute  conveyance,  131 

maintenance,  application  of   income  for,    56 — 58,   512 — 514,   526.     See 

Maintenance. 
trustee,  844 

trustees  for,  management  of  lands  and  application  of  income  by,  56,  512 
et  seq.  ;  C.  A.  1881  (s.  42) ;  App.  726 
exercise  by,  of  powers  of  S.  L.  Acts,  56,  147  ;  App.  798 
tenant  in  fee,  with  executory  limitation  over,  796,  n.  {d) 
guardian  of,  leases  by,  55 

Aivd  see  Minority. 

"  INNOCENT  ASSURANCES,"  what,  9 

INSPECT, 

right  to,  includes  right  to  take  copies,  31 
of  mortgagor,  38,  660 

INSURANCE, 

covenant  for,  in  lease,  360 

in  mortgage,  power  of  sale-  arises  on  breach  of,  42 
forfeiture  in  respect  of,  relief  against,  34,  361 
and  repair  of  mortgaged  premises,  42,  244  ;   C.  A.  1881  (s.  19),    App. 

718,  719 
fire,  provision  as  to,  on  sale,  113 

INTEREST, 

arrears  of,  recoverable,  223 

INTERPRETATION  CLAUSE 
in  mortgages,  219 

INVESTMENTS, 

under  Trustee  Act,  1893  (App.  XV.),  428,  515,  558,  837 

statutory,  exclusion  of,  515 

of  capital  money  arising  under  S.  L.  Acts,  148,  515  ;  App.  773 

direction  and  consent  of  tenant  for  life,  App.  776 
of  cash  under  control  of  the  Court,  Gen.  Order  as  to,  App.  839 
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INVESTMENTS-H»»^w«^. 

by  trustees,  of  moneys  arising  under  powers,  as  if  capital  money  under 
S.  L.  A.  1882  (9ee  s.  33),  \Ai  ;  App.  784 

And  see  App.  XV.  and  notes  thereto. 
IRELAND, 

conveyances  in,  3 

**  ISSUE," 

power  of  appointment  to,  exercise  of,  to  avoid  perpetuity,  428 

JOINT  ACCOUNT 

clause,  no  longer  necessary,  when  (C.  A.  1^81,  s.  61),  70,  231  ;  App.  734 
effect  of,  70,  71 

JOINT  COVENANTEES, 

effect  of  C.  A.  1881  (s.  60),  70  ;  App.  734 

JOINT  TENANTS, 

covenants  and  conveyances  by,  129 — 131 

JOINTURE, 

power  to  demise  for  securing,  given  by  C.  A.  1881  (s.  44),  59,  508  ;  App. 

729 
surrender  of  term  to  secure,  as  to  covenant  by  jointress,  594 
grant  of  rentcharge  by  way  of,  on  marriage,  507,  508 

where  land  registered,  510 

JUDICATURE  ACT,  1873  (36  &  37  Vict.  c.  66),  see  Statutes. 
effect  of,  on  agreements  for  leases,  7,  8 

on  assignments  of  choses  in  action,  62,  63,  321 

KENT 

custom  of,  5 

"LAND," 

meaning  of  word  in  Act  of  Parliament,  1  ;  in  S.  L.  A.  1882,  489 

LAND  CERTIFICATE,  84,  96,  220 

LAND  COMMISSIONERS,  see  Board  of  Agriculture. 

LAND  TAX, 

payment  .of,  as  between  landloixl  and  tenant,  356,  357 

LANDS  CLAUSES  ACT, 

money  in  Court  under,  application  of,  784,  n.  (6) 

LEASE, 

definition  of,  6 

exceeding  three  years  must  be  by  deed,  7 ;  if  by  writing  operates 
agreement,  7 
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LEASE — continued. 

how  pi'opared,  346  ;  at  whoso  cost,  lb, 
of  house,  what  are  usual  clauses  in,  362 
of  registered  land,  97,  98 
agreement  for,  .«<«  Agreement. 

of  registered  land,  97 
apportionment  of  conditions  and  of  rent,  on  severance  of  reversion,  32,  33  ; 

App.  714 
assignment  of,  see  Assignment. 
registration  of,  87  ;  when  compulsory,  80,  81 
building,  what  is,  41 :  ^ec  Building  Lease. 
covenants  in,  how  they  run  with  land  and  with  reversion,  &c.,  31  :  9ce 

Assigns  awl  Covenants. 
(C.  A.  1881,  ss.  10  et  seq,,  App.  713),  provisions  of,  respecting,  81  et  seq. 
disclaimer  of,  by  trustee  in  bankruptcy,  16,  181—183,  241,  242 
equitable  owner  of,  not  liable  to  lessor,  243 
forfeiture  of,  i-elief  against,  34  ;  for  non-iusuranjse,  361 

waiver  of,  418,  419 
of  infant's  lands,  by  gimrdian,  55 

by  trustees  of  settlement,  under  S.  L.  A.  1882  (ss.  59, 
60),  66 
mortgage  of,  usually  made  by  demise,  223,  240,  241 

trust  of  last  day  of  term  in,  241,  242 
by  mortgagors  and  mortgagees,  powers  as  to,  given  by  0.  A.  1881  (s.  18) 

40,  41,  227 ;  App.  717 
caution  as  to  accepting,  41 
option  to  lessee  to  purchase  freehold,  362,  363 

powei-s  to  make,  express,  where  proper  in  settlements,  notwithstanding 

provisions  of  S.  L.  Acts,  484,  516,  517 
under  Settled  Estates  Act,  not  touched  by  S.  L.  A.  1882, 

377,  378 
of  tenant  for  life  under  S.  L.  Acta,  372,  377,  378,  389, 

390,  484 
of  trustees  under  settlement,  how  affected  by  S.  L.  Acts, 
372,  482,  516 
purchaser  of,  cannot  call  for  title  to  reversion,  20.     See  Reversion. 
purported,  by  person  without  reversion,  59 
receipt  for  rent,  evidence  of  subsistence  of,  21,  22,  103 
renewable,  moneys    paid    for,    application  of,   S.    L.    A.    1882    (s.  34), 

785,  n.  (a) 
reversion,  severance  of,  see  Aksi(;N8  aTid  Assignees. 
under  powers,  benefit  of  lessee's  covenants,  40 

preliminary  contract,  not  part  of  title  to  (C.  A.  1882,  s.  4), 

20  ;  AiTp.  750 
mode  of  reservation  of  rent  in,  390 
vendors  of,  entitled  to  what  covenants,  28,  180,  184 
unregistered,  of  registered  land,  mode  of  protecting,  97,  98 
And  see  Renewal. 
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LEASE  AND  RELEASE, 

conveyance  by,  2 ;  superseded  by  4  &  5  Vict.  c.  21, 3 ;  bat  not  abolished,  4 
recital  of  lease  is  evidence  of  execution,  in  Ireland,  3 

LEASEHOLDS, 

not  included  in  devise  of  *'real  estate,"  578 
sale  of,  in  lots,  observations  on,  116 
settlement  of,  whether  voluntary,  508 

LEGACY, 

under  20Z.  subject  to  duty,  537 

contingent,  income  of,  whether  applicable  for  maintenance,  57 

to  class  of  children,  liow  framed  so  as  to  include  children  predeceasing 

testator,  534,  535,  542,  562 
by  a  father  to  his  daughter,  her  husband  may  take,  if  she  predeceases 

testator,  440 

'•LET," 

whether  word  implies  covenant  for  quiet  enjoyment,  11 

LICENCE 

to  assign,  or  do  other  act  which  would  work  forfeiture,  operation  of,  418  ; 
no  line  to  be  exacted  for  licence  to  assign,  35  (C.  A.  1892,  s.  3) ;  App.  757 

LIFE  ESTATE, 

assignment  of,  effect  of,  on  i)Owers,  265 

LIMITATION, 

wonls  of  **  in  fee,"  "  in  tail,"  64,  512 
Statutes  of,  time  for  recovery  of  mortgage  debt,  222,  223 
absence  no  longer  a  disability,  604 

LIVERY  OF  SEISIN,  2,  3,  5 

LOCKE  KING'S  ACT  (17  &  18  Vict.  c.  113) 
and  Acts  extending,  555 

LONG  TERMS, 

origin  of,  and  provisions  of  C.  A.  1881  and  C.  A.  1882,  respecting,  72 — 74; 
App.  785,  754 

LUNATIC, 

tenant  for  life,  exercise  of  powers  of  S.  L.  Acts,  by  committee  (s.  62),  146  ; 

App.  799 
trustee,  844 


MAINTENANCE, 

application  of  rents  or  income  for  infants,  by  trustees,  under  C.  A.  1881 

(ss.  42,  43),  56— 58,  512— 514 ;  App.  726—729 
clause  may  be  omitted,  430 

out  of  income  of  contingent  legacy  not  carrying  interest,  57 
statutory  power  of,  does  not  apply  after  minority,  58  ;  generally,  57,  58 
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MALINS'  ACT  (20  &  21  Vict.  c.  57),  53 

MANAGEMENT, 

powera  of  trustees  as  to,  during  minorities,  56,  512,  514,  516  ;  C.  A.  1881, 
8.  42 ;  App.  726 

MANSION  HOUSE, 

principal,  and  demesnes,  provisions  of  S.  L.  Acts,  as  to  sale  of,  147  ;  App. 

769,  770,  813 
as  to  lease  of,  889,  390,  770, 
813 
MARGINAL  NOTES, 

to  Acts  of  Parliament,  76 

MARRIED,  see  Words. 

Women's  Property  Acts,  52,  53,  54,  64,  65,  124,  165,  378,  426 

effect  of,  as  to  settlements,  426,  440,  463,  822 
women,  acknowledgments  by,  54  ;  App.  XII.,  751 
actions  by,  and  against,  818  ct  seq. 

after-acquired  property  of,  ace  Aftkr-acquikei)  Property. 
appointment  by  will  of,  818 
attome)'  may  be  appointed  by,  55 
banki-uptcy  law,  how  far  subject  to,  821 
contingent  interests  of,  53 
contracts,  liability  on,  69,  820  ct  seq. 
conveyances  by,  28,  124,  378 
conveyances  to,  165,  166  ;  by  husband,  63,  64 
costs,  security  for,  818 
covenants  by,  28,  69 
disclaimer  by,  13 

debts  of,  ante-nuptial,  liability  for,  827 
disposition,  powers  of,  377,  378,  817,  818 
examination,  separate  of,  784,  821 
funeral  expenses  of,  818 
garnishee  proceedings  against,  819 
impounding  interest  of,  subject  to  restraint,  53 
judgment  against,  form  of,  819 
Limitation,  Statutes  of,  operation  as  against,  819,  827 
loans  by,  to  husband,  821 
leases  by,  377,  378 

leases  of  freeholds  of,  by  husband,  377,  378 
leaseholds  of,  pass  to  husband,  on  her  deatli  intestate,  44u 
powers,  exercise  of,  65,  574,  818,  821  ;  release  of,  65 
restraint  on  anticipation,  power  of  Court  as  to,  51 
reversionaiy  interests  of,  in  personalty,  53 
separate  estate,  165,  799,  817  et  seq.  ;  in  stock,  427,  472,  473 
shares  or  stock  belonging  to,  427,  472,  824 
tenant  for  life,  powers  under  S.  L.  Acts,  147  :  App.  799 
tenant  in  fee,  powers  of  husband,  377,  378 
trust  property  held  by,  54,  818  ;  conveyance  of,  App.  697,  818  ; 
mortgage  pro|)erty  held  by,  54 
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MARRl  ED— continued. 

women,  undertaking  by,  on  motion  for  injunction,  819,  826 

will  of,  now  effectual  as  to  property  acquired  after  hu^iband's 
death,  817,  833 ;  probate  of,  817 

And  see  Separate  Uhe,  Husband,  Wife. 
MEMORANDUM, 

of  sale  by  auction,  should  describe  vendor,  108 
of  deposit  of  deeds  as  security,  stamp  duty  on,  225 

MEROKR, 

of  reversion  on  lease,  former  effect  of,  15,  16 
of  estate  preceding  contingent  remainder,  H,  15 

METROPOLIS  MANAGEMENT  ACT,  1855  (18  k  19  Vict.  c.  120),  357 

METROPOLITAN  BUILDING  ACT  (14  Geo.  3,  c.  78),  44 

MIXES  AND  MINERALS, 

not  included  in  statutory  general  words,  26 
when  to  be  expressly  mentioned,  26,  123 
where  long  term  enlarged,  73,  637  ;  App.  737 
dealings  with,  under  S.  L.  A.  1882  (s.  17),  App.  771 

MINORITY, 

trusts  for  accumulation  during,  56 — 58,  579,  580,  586 
liowers  of  trustees  as  to  management,  &c.,  during  (C.  A.  1881,  ss.  42,  43^ 
66—58,  612,  514,  516 ;  App.  726—729 
extend  to  persons  taking  by  descent,  514 
Aiid  see  Maintenanck. 
MORTGAGE, 

agi*eements  for,  63,  218  ;  by  deed,  advantage  of,  221 

attornment  clause  in,  299,  300 

to  Building  Society,  sec  Building  Societies. 

power  of  executor  or  administrator  to  make,  160,  161,  289 

combined,  of  real  and  personal  property,  surplus  proceeds  to  be  personalty 

42,  251 
consolidation,  38 — 40 

C.  A.  1881  (ss.  15  ct  seq.),  provisions  of,  respecting,  37  et  seq,  ;  App.  716 
de])t,  assignment  of,  in  sub-mortgage,  63,  321,  322 
exoneration  of  personal  estate  from,  655 

covenant  or  collateral  bond  to  pay,  remedy  barred  in  12  years,  223 
state  of,  should  be  ascertained  by  purchaser  of  equity  of  redempttan, 
141 
definitions  in,  219 
devise  of  estate  subject  to,  555 

of  legal  estate  by  mortgagee  (C.  A.   1881.  s.  30,  App.  725),  now 
ineffectual,  49,  139,  549  ;  hut  sec  341,  342 
eqiutable,  see  Equitable  Mortgage. 

estate,  legal,  devolution  of,  on  death  of  mortgagee,  to  personal  represents 
tives  (C.  A.  1881,  s.  30),  AT  et  seq,,,  App.  725  ;  where  none,  49 
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UOKTOAGE-^Uimied. 

further  advances,  security  for,  260 

indemnity  clause  in,  how  far  protection  to  purchaser,  220 

insurance,  provisions  as  to,  43,  44 

not  within  compulsory  provisions  of  Land  Transfer  Act,  1897,  80 

joint  account  clause,  no  longer  necessary,  71,  281  ;  App.  784 

of  leaseholds,  40,  223,  224,  240—244.     And  see  Leasb. 

powei-s,  statutory,  implied  in  (C.  A.  1881,  ss.  18  et  seq.),  40  ct  seq,,  244  ; 

App.  717 
power  of  sale,  statutory  {ib.  a.  19,  i.)»  42,  App.  718  ;  may  be  relied  on, 

228  ;  in  sub-mortgage,  320 
extent  and  operation  of,  41,  42 
extension  and  variation  of,  42 
conveyance  on  sale  under,  by  whom,  138 
exercise  of,  how  restricted,  229 

bondJidCf  what  is,  ih. 
waiver  of,  where  mortgagor  bankrupt,  230 
power  of  insuring  (C.  A.  1881,  s.  19,  ii.),  43,  44,  244  ;  App.  719 
a))pointing  receiver  {ib.  s.  19,  iii.),  44  ;  App.  719 
cutting  timber  {ib.  a.  19,  iv.),  45  ;  Api>.  719 
power  of  leasing  {ib.  a.  18),  40,  227  ;  App.  717 
power  of  distress,  300 
[lowers  and  trusts  in,  to  be  vested  in  personal  representatives  (not  heirs)  of 

mortgagee  of  freeliolds,  49 
receipt  clause  in,  unnecessary  (C.  A.  1881,  s.  22),  4.*^  ;  App.  721 
recital  of,  in  sub-mortgage,  transfer,  or  conveyance,  320,  326 
reconveyance,  statutoiy.  form  of  (C.  A.  1881,  a.  29),  47  ;  App.  725 

to  be  by  ])ersonal  representatives  (not  heir),  47  el  seq. ,  226  ; 
biU  sec  341 
redemption,  41  ;  and  see  Equity  of  Redemption. 
repair  of  mortgaged  premises,  44,  244 
sale  of  mortgaged  property  in  action  for  redemption,  &c.  (C.  A.  1881,  s.  25, 

App.  723),  46  ;  in  bankruptcy,  230 
statutory  forms  of,  47  ;  App.  723 
stock,  clause  to  secure  retransfer  of,  267 

transfer,  obligation  on  mortgagee  (C.  A.  1881,  s.  15,  and  C.  A.  1882,  s.  12 
to,  37  ;  App.  716,  754 
by  personal  representatives  of  mortgagee,  47,  48 
to  new  trustees,  326,  619 
of  copyholds,  336 
statutory,  47 
trust  for  sale,  by  way  of,  230 
And  see  Equity  of  Redemption,  Notick,  Proviso,  Sale,  Secuuitv 
Stamp. 

MORTGAGEE, 

inquiries  by  intending,  272 

ri^t  to  enforce  covenants  in  lease  by  mortgagor,  82 

covenants  by,  on  sale,  implied  by  C.  A.  1881  (s.  7  (1),  F.),  138  ;  App.  706 

foreclosure  by.     Srr  FoiiErLOSiTUE. 
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MORTGAGEE— «wi^iw  ued. 

leases  by,  when  in  possession  (C.  A.  1881,  s.  18),  40,  41 ;  App.  717 

payment  by,  to  mortgagor,  after  notice  of  second  mortgage,  43 

personal  representatives  of,  power  to  convey,  138 

heir  of,  when  conveyance  by  necessary,  ib. 

powers  of,  under  C.  A.  1881,  gee  Moktoaoe. 

production  of  deeds  by,  may  be  compelled  by  mortgagor  (C.  A.  1881, 8. 16), 

38,  13^;  App.  716 
remedies  of  (C.  A.  1881,  s.  25)  ,  46,  218,  219,  230  ;  App.  723 

And  see  MoiiTCiAGE,  Personal  Reprbsentattves. 

MORTGAGOR, 

bankruptcy  of,  mortgagee  may  have  estate  sold  under  order  in,  280 
covenants  by,  implied  under  C.  A.  1881  (s.  7  (1),  C.),  226  ;  App.  708 
power  of  (0.  A.  1881,  s.  16),  to  insjiect  deeds  in  mortgagee's  posseasioD,  38, 
134,  660  ;  App.  716 
(ib.  s.  18),  when  in  possession,  to  make  leases,  40,  41,  227 ;  and 
{ib.  8.  19  (1)  iv.),  cut  timber,  45 ;  App.  717,  719 
retainer  and  production  of  deeds  by,  31 
undertaking  by,  on  sale,  for  safe  custody  of  deeds,  134 


NAME  AND  ARMS  CLAUSE,  56 

NOTICE, 

of  charge,  to  be  given  to  trustees  of  a  fund,  272 

on  a  |)olicy  to  be  given  to  insurance  office,  ib. 
to  pay  off  mortgage  moneys,  229 

of  sub-mortgage,  to  be  given  to  original  mortgagor,  323 
to  determine  lease,  369 

under  C.  A.  1881,  regulations  as  to  (s.  67),  75  ;  App.  738 
to  trustees  under  S.  L.  Acts,  by  tenant  for  life,  of  intention  tc  exercise 

powers  of  Act,  147  ;  Aj.p.  789,  806,  812 
constructive,  restriction  ou,  by  C.  A.  1882  (s.  3),  App.  749 
to  quit,  by  lessor,  form  of,  686 
constructive,  of  lessor's  title,  696 
under  C.  A.  1881,  s.  14  ;  34—37  ;  App.  715 
service  of,  wlien  given  under  Acts  of  Parliament,  75 

NUISANCE, 

covenant  against,  in  leases,  361 


OPERATIVE  WORDS, 

used  in  conveyances,  4,  62 
in  appointments,  145 
And  Ace  Words. 

OPTION  TO  PURC^HASE, 
.  in  leases,  362,  363 

under  S.  L.  A.  1889,  App.  810 
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ORDERS  OF  COURT, 

to  be  conclusive  (C.  A.   1881,  s.  70),  76  ;  App.  789  ;  notwithstanding 
defects  on  face,  76 

OUTGO  INGS,  include  what,  356 


PARCELS.     Su  Description. 

PARTIES  TO  DEEDS,  11,  12 

PARTITION, 

at  Common  Law,  how  made,  5 

must  now  be  by  deed,  5 

formerly  implied  warranty,  10 

retainer  of  deeds  on,  423 

by  tenant  for  life,  under  S.  L.  Acts,  148 

not  within  compulsory  provisions  of  Land  Transfer  Act,  1897,  421 

of  registered  land,  94 

PARTNERSHIP  DEEDS, 
references  as  to,  644 

PATENTS, 

law  respecting,  214 

assignment  of,  covenants  to  be  inserted  in,  215,  217 

PAYMENT  INTO  COURT, 

under  C.  A.  1881  (s.  69),  75  ;  App.  738 

on  sales,  in  discharge  of  incumbrances  (C.  A.  1881,  s.  5,  App.  704),  24 

PAYMENT  OUT  OF  COURT, 

to  trustees,  S.  L.  A.  1882  (s.  21,  ix.),  775,  n.  (c) ;  S.  L.  A.  1890,  s.  14, 
815 

PEDIGREE, 

statutory  declarations  as  to,  684 

PERPETUITY, 

rule  against,  as  to  contingent  remainders  and  springing  uses,  Ac,  15 
powers  tending  to,  of  re-entry,  how  limited,  204 

of  appointment  among  "issue,"  428 

PERSONAL  REPRESENTATIVES, 

of  deceased  vendor  of  freeholds,  conveyance  by  (C.  A.  1881,  s.  4,  and 
Land  Transfer  Act,  1897,  Part  1),  28,  24  ;  App.  704,  867,  868 

of  mortgagee  or  sole  trustee,  vesting  of  legal  estate  in,  and  dealings  there- 
with by  (C.  A.  1881,  s.  30,  repealing  V.  k  P.  Act,  1874,  s.  4),  188,  226, 
841,  342 ;  App.  725 

of  last  trustee,  have  power  by  Trustee  Act,  1893  (s.  10),  to  appoint  new 
trustees,  App.  843 

exercise  by,  of  other  powers  or  trusts,  538 

covenant  by,  against  incumbrances,  implied  by  C.  A.  1881  (s.  7  (1),  F.), 
App.  710 
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PERSONAL  REPRESENTATIVES— «wi«m«erf. 

powers  of,  over  real  estate,  under  Land  Transfer  Act,  1897,  Part  1,  160, 

161,  532 ;  App.  868 
may  sell  registered  land  without  being  registered,  96 
And  see  Executors. 

POLICIES, 

of  assurance,  law  relating  to,  63,  213 

Act,  1867  (80  &  31  Vict.  c.  144),  63,  213,  466 
assignments  of,  63,  213,  466 

covenants  in,  implied  by  C.  A.  1881  (s.  7),  213 
power  to  give  receipts  in,  ib. 
notice  of,  to  be  given  to  office,  213,  260 
mortgage  of,  agreement  to  execute,  is  not  an  assignment,  213,  214 
covenants  in,  262,  263 
to  the  trustees  of  the  assurance  society  or  to  the  society  itself, 

263,  264 
in  whose  name  efiected,  264 
And  see  Stamp. 
settlement  of,  provision  for  payment  of  premiums,  468  ;  for  application  of 

bonuses  in  reduction  of  premium,  468 
in  whose  name  policy  effected,  462,  466 
by  husband,  or  wife  (M.  W.  P.  Act,  1882,  s.  11),  App.  825,  826 

POSSESSORY  TITLE, 

registration  of  laud  with,  83 

meaning  of,  81 

effect  of  transfer  of  land  registered  with,  94 

POWERS, 

of  appointment,  how  to  be  exercised,  125,  126,  145,  576 ;    by  married 

woman,  674 
are  all  exclusive,  428 

to  "  issue,"  to  be  exercised  so  as  to  avoid  perpetuity,  428 
simply  collateral,  definition  of  and  law  as  to,  64,  65 
joint  power,  i&. 

eflect  on,  of  assignment  of  life  estate,  265  f 

and  trusts,  in  mortgages  and  settlements  of  freeholds  of  inheritance  to  be 
limited  to  personal  representatives  of  survivor,  49,  50 
may  be  exercised  by  surviving  executors  or  trustees  {Trustee 

Act,  1893,  8.  22),  538 ;  App.  851 
whether  also  by  personal  representatives  of  survivor,  538 ; 
App.  851,  n.  (b) 
exercise  of,  by  trustees,  is  subject  to  consent  of  tenant  for  life  (S.  L.  A. 

1882,  s.  66 ;  S.  L.  A.  1884,  s.  6,  sub-s.  2),  144,  482 ;  App.  795,  806 
of  tenant  for  life,  under  S.  L.  Acts,  are  cumulative,  872 

prevail  over  settlement  powers,  144 
And  see  Tenant  for  Life. 
may  be  released  or  disclaimed  (C.  A.  1881,  s.  52,  C.  A.  1882,  s.  6),  64—66 

See  Disclaimer. 
to  demise  as  security  for  rentcharge,  59,  508 
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T0WEB8—c(mHnued. 

to  arrange  and  compromise  claims,  &c.,  550 

of  leasing,  sale  and  exchange,  express,  when  still  to  be  given  to  trustees, 

notwithstanding  S.  L.  Acts,  516,  527 
of  sale.    See  Sale. 
leasing.     See  Lease. 
entry.     See  Entry. 
re-entry,  in  lease.     See  Re-entry. 
in  lease,  to  resume  land,  881 
in  will,  of  expending  money  in  improvements,  repairs,  &c.,  545 

to  executors  to  appropriate  specifically,  574 
in  mortgages.    See  Mortoaqe. 

to  appoint  new  trustees.    See  Personal  Representatives,  Trustees. 
receivers.     See  Receiver. 

POWERS  OF  ATTORNEY, 

execution  of  deeds,  &c.,  under,  60 

references  and  remarks  as  to,  661,  662,  664,  665 

by  married  woman  (C.  A.  1881,  s.  40),  55,  661  ;  App.  726 

as  to  registered  land,  662 

by  trustees,  664 

payments  under,  without  notice  of  death,  &c.  (C.  A.  1881,  s.  47;,  61  ; 

App.  731 
provisions  of  C.  A.  1882  (ss.  8  and  9),  as  to  revocation  of,  61  ;  App.  752, 

758 
now  unnecessary  in  assignment  of  debts,  322 

query  in  assignment  by  way  of  charge,  ib. 
deposit  in  Central  Office,  of  instruments  creating  C.  A.  1881  (s.  4S),  61  ; 

App.  781 

PRIORITY, 

of  equitable  incumbrances,  219 
of  specialty  debts  abolished,  222 

PROBATE, 

recital  of,  139 

Act,  1857,  ib. 

renunciation  of,  effect  of,  as  disclaimer  of  trusts,  611 

by  one  executor  enures  for  all,  161 

PRODUCTION  OF  DEEDS, 
covenants  for,  103,  657 

superseded  by  C.  A.  1881 ,  30,  657 
by  mortgagee  to  mortgagor,  30,  38,  134 
by  mortgagor,  expense  of,  31 
by  vendor,  22 

And  see  Acknowledgment. 

PROVISO, 

for  cesser  of  term,  effect  of,  on  covenants  in  lease,  15 

for  re-entry.     See  Re-entry. 

for  quiet  enjoyment  by  mortgagor  till  default,  not  necessary,  226 

D.C.P.  57 
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TROYli^O— continued. 

restricting  exercise  of  power  of  sale.  228,  229 

for  redemption,  form  of,  how  affected  by  C.  A.  1881  (s.  30),  226 

in  mortgage  of  settled  property,  283 
throwing  mortgage  debt  primarily  on  land,  289 

PUBLIC  HOUSE, 

covenant  in  lease  of,  not  to  forfeit  licence,  393 

PUR  AUTRE  VIE. 

estate,  hold  on  trust  or  mortgage,  devolution  of,  48  ;  App.  725 

PURCHASE-MONEY, 

on  sale  by  tenant  for  life  under  S.  L.  A.  1882,  to  be  paid  to  trustees  or  into 

Court,  147 
trustees  cannot  give  power  of  attorney  to  receive,  664 
apportionment  of,  for  stamp  duty,  197,  198 

PURCHASER, 

from  tenant  for  life  under  S.  L.  A.  1882  (s.  64),  protected,  147  ;  App.  794 
from  mortgagee,  how  affected  by  notice  of  tender,  229 
of  real  estate  from  personal  representatives,  160,  161 

Attd  see  Covenants,  Description,  Equity  of  Redemption. 


QUALIFIED  TITLE, 

registration  of  land  with,  86 

meaning  of,  81 

effect  of  transfer  of  land  registered  with,  94 

QUIA  EMPTORES,  Stat.  36 

QUIET  ENJOYMENT,  covenant  for,  368.     See  Covenants,  Peoviso. 

QUIT  RENTS, 

redemption  of  (C.  A.  1881,  s.  46),  60 ;  App.  780 


RAILWAY  COMPANY, 

effect  of  word  **  grant "  in  conveyances  by  and  to,  10 

RATES, 

and  taxes,  &c.,  covenant  by  tenant  to  pay,  366,  367 
Rating  Act,  1874  (37  &  38  Vict  c.  64),  873 

as  to  right  of  sporting  reserved  in  lease,  ib. 

REAL  ESTATE, 

of  person  dying  since  1897  vests  in  personal  representatives,  532,  555 
powers  of  personal  representatives  over,  24,  160,  289 
estate  duty  on  specific  devise  of,  666 

REAL    PROPERTY  LIMITATION    ACT,  1874  (37  &  38  Vict,  c  27).      Se* 
Limitation. 
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RECEIPT, 

statutory  power  to  give,  conferred  on  mortgagees  (C.  A.  1881,  s.  22,  45  ; 

App.  721),  and  trustees  (Trustee  Act,  1893,  s.  20,  App.  850),  432 
in  body  of  deed,  sufficient  without  endorsed  receipt  (C.  A.  1881,  s.  64 ; 

App.  733).  66 
or  endorsed,  sufficient  evidence  of  payment  in  favour  of 
purchaser  without   notice  (s.   55  ;    App. 
783),  67 
but  does  not  preclude  proof  of  non-pavment, 

ih, 
is  sufficient  authority  for  payment  of  pur- 
chase-money to  solicitor  (s.  56  ;  App.  783), 
67,  68 
for  rent,  evidence  of  subsistence  of  lease,  21,  22,  103 

Afyd.  see  Building  Societies,  Policies,  Transfer  Act. 

RECEIVER, 

power  of  mortgagee  to  appoint,  44 
when  to  be  appointed  by  Court,  45 

RECEIVERSHIP  DEED,  46 

RECITAL, 

twenty  years  old,  made  evidence  by  V.  &  P.  Act,  1874  (s.  2 ;  App.  695, 

696),  103 
of  mortgage,  320  ;  in  transfer  to  new  ti'ustees,  326 
in  assignment  of  lease,  177,  178 
in  conveyances  by  several  vendors,  should  show  precise  interests,  129 

RECONVEYANCE, 

of  statutory  mortgage,  47 

by  personal  representatives  of  mortgagee,  47,  226,  341,  342 

on  payment  off  of  equitable  mortgage,  not  necessary,  47 

transfer  by  mortgagee  instead  of.     See  Mortoaoe. 
And  see  Buildinq  Societies. 
RECOVERY, 

Acts,  difference  between  English  and  Irish,  13,  14 

REDEMPTION, 

action,  sale  in,  46 

equity  of,  right  of  mortgagor's  tenant  to  redeem,  41 

where  realty  and  personalty  are  mortgaged  together,  251 

nature  of  and  mode  of  conveying,  140,  141 
proviso  for,  form  of,  how  affected  by  C.  A.  1881  (s.  30),  226  ;  App.  726 
of  quit-rents  and  other  perpetual  charges  (C.  A.  1881,  s.  46),  60  ;  App.  730 

REENTRY, 

conditions  for,  31,  32,  204 

power  of  in  lease,  to  be  expressly  stipulated  for,  845 

lessor's  right  of,  limited  by  C.  Acts,  1881  and  1892  (App.  715,  756,  757), 

34,  868,  380 
effect  of,  on  rent,  369 

57—2 
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REGISTERED  CHARGE,  94,  96,  285,  286 

REGISTERED  LAND, 

dealings  with,  generally,  91 

forms  on  transfer  of,  91  et  seq, 

evidence  of  title  on  sale  of,  92 

procednre  on  death,  bankruptcy,  &c.,  of  proprietor,  95 — 97 

settlement  of,  87—89,  96,  97,  520 

unregistered  interests  in,  97 — 100 

notices,  caations,  inhibitions,  restrictions  as  to,  ib. 

estates  in  dower  or  by  curtesy  in,  99 

appointment  of  new  trustees  of,  618 

exempt  from  local  registration,  90 

title  to,  by  possession,  ih, 

life  interests  and  remainders  or  reversions  in,  99,  100 

mortgage  of,  for  a  term,  99 

devise  of,  554,  585 

disentailing  assurance  of,  628 

REGISTRATION  OF  TITLE.     See  Gompuusory  Registration  and  Rbois- 
TERED  Land. 

REGISTRY  ACTS, 

Yorkshire,  covenants  formerly  implied  under,  10 

RELEASES,  592 

effect  of,  as  to  claims  not  known  to  releasor,  592 

of  part  of  lands  from  rentcharge,  593 

by  fiduciary  owners.  596,  599  ;  limited  power  under  Trustee  Act,  1893 

(s.  21  ;  App.  851)i  696 
of  registered  land,  592 

REMAINDERS, 

are  incorporeal  hereditaments,  2  ;  always  lay  in  grant,  ib, 
purchase  of,  in  registered  land,  99 

in  land  in  a  compulsory  district,  99,  100 
cross  to  tenants  in  common  in  tail,  how  limited,  512 
And  sec  Contingent. 

REMOTEN  KSS.     See  Perpetu  ity. 

RENEWAL, 

of  lease  when  breach  of  covenant  disentitles  lessee  to,  394 

RENT, 

mode  of  reservation  of,  859,  860,  390  ;  last  payment  in  advance,  890 
apportionment  of,  in  respect  of  time,  359  :  on  severance  of  reversion,  31, 

32 
reserved  by  attornment  clause  in  mortgage,  299,  300 
effect  of  re-entry  upon,  359 
non-payment  of  forfeiture  for,  34 
having  no  money  value  (C.  A.  1881,  s.  65),  74 
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EENTCHARGE, 

remedies  for  recovery  of,  under  C.  A.  1881  (s.  44  ;  App.  729),  69,  201,  202 

by  action  of  debt,  202 
coyenant  to  pay,  whether  it  runs  with  land  charged,  ib, 
conveyance  in  consideration  of,  35,  59,  60,  199  et  seq, 

of  part  of  land  subject  to,  206 
power  (under  C.  A.  1881,  s.  44,  sub-s.  4)  to  demise  by  way  of  security, 

when  to  be  excluded,  59,  201 
part  of  lands  charged  may  be  released  (22  &  23  Vict.  c.  85,  s.  10),  593 
tithe  commutation,  included  in  **  outgoings,"  356 

BENTS  AND  PROFITS, 

proceeds  of  timber  are  not,  489 

accumulations  of,  investment  of,  under  S.  L.  A.  1882,  515 

RENUNCIATION.     See  Probate. 

REPAIRS, 

of  mortgaged  premises,  covenants  as  to,  44,  244 
covenants  in  lease,  as  to,  369 
"tenantable  repair,"  what  is,  357 

RESIDENCE, 

condition  as  to,  effect  of,  S.  L.  A.  1882,  794,  n.  (a),  797,  n.  {d) 

RESTRAINT  ON  ANTICIPATION, 

power  of  Court  (C.  A.  1881,  s.  39 ;  App.  726),  51—53 
to  be  inserted  in  settlements,  427,  428 

RESUME, 

power  to,  in  agricultural  lease,  381 

REVERSION, 

always  lay  in  grant,  2 

on  lease,  merger  or  surrender  of,  does  not  destroy  covenants,  15,  16 
assignee  of,  his  rights  and  liabilities,  31  et  seq. 
See  ASSIGNS,  Assignees. 
purchaser  of,  succession  duty  payable  by,  163,  169 

mode  of  protecting  whore  land  registered,  or  in  compulsory 

district,  99,  100,  168 
not  capable  of  direct  registration,  99,  100 
sale  of,  application  of  purchase-money,  S.  L.  A.  1882  (s.  34),  785 
freehold,  title  to,  cannot  be  called  for  by  intended  grantee  or  assignee  of 

a  lease  or  sub-lease  (V.  &  P.  Act,  1874,  s.  *^),  20  ;  App.  696 
leasehold,  title  to,  cannot  be  required  by  intended  assignee  of  sub-lease 

(C.  A.  1881,  s.  3,  sub-s.  1),  20 ;  App.  702 
title  to,  where  sub-lessee  grants  a  tei-m  derived  out  of  sub-lease  (C.  A. 
1881,  s.  13),  App.  714 

And  see  Covenants,  Undkrlkase. 
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REVOCATION, 

power  of,  in  voluntary  settlements,  503 
clause  in  wills,  532 

SALE, 

agreement  for.     See  Agreement. 

by  Court,  covenants  on,  ISO 

of  mortgaged  property,  in  foreclosure  or  redemption  action,  C.  A.  1881 

(8.  25 ;  App.  723),  46 
under  power  in  mortgage,  covenants  in,  and  conveyance  by  personal  repre- 
sentatives, 138 
power  of,  ordinary,  in  rooitgages,  228 ;  proviso  restricting  exercise  of, 

228,  229  ;  bondJUie  exercise  of,  what  is  229 
in  settlements,  516,  526,  527 
by  personal   representatives  under  Land  Transfer  Act,   1897,    Part    1 

(App.  XVII.),  24,  160,  161 
power  of,  statutory,  of  moitgagee,  41 — 48,  138 

applies  to  per&onalty,  42 
arises  on  breach  of  covenant  to  insure,  ib, 
when  to  be  added  to,  or  varied,  42 
And  aee  Mortgage. 
trust  for,  security  by  way  of,  230 

how  affected  by  S.  L.  Acts,  482,  483 
how  constituted,  488 

may  be  executed  by  surviving  trustee,  and  by  his  personal  repre* 
sentatives,  583,  btU  aee  851,  n.  (b) 
SKARCHES, 

official,  provisions  of  C.  A.  1882  (s.  2),  as  to,  App.  748 

SEIGNIORIES, 
grant  of,  2 

SEISIN, 

livery  of,  2,  3 

as  to  recital  of,.  162 

SEPARATE  USE, 

savings  of  married  woman  belonging  to  her  for,  165 
trustees  for,  not  necessary,  166 

And  see  Married  Woman. 

SEPARATION  DEEDS,  676  et  aeq, 

SETTLED  ESTATES  ACT,  1877  (40  &  41  Vict.  c.  18),  56,  877,  878,  798. 
See  Lease. 
powers  under,  not  affected  by  S.  L.  A.  1882,  377,  878 
proceeds  of  sales  under,  invested  under  S.  L.  A.,  773,  n.  {*!) 

SETTLED  LAND  ACTS,  1882—1890.  5'ee  Statutes  ajirfApPKNDirEs.VIL— -XL 
provisions  of,   as  to  sales,  ftc,  by  tenants  for  life,  143,  144.  146  ^  Mf., 

763  et  aeq, 
as  to  leases,  389,  390  ;  App.  765  ei  $eq. 
See  Improvements,  I^nant  for  Life. 
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*' SETTLED  LAND," 

real  estate  subject  to  trust  for  sale  i^,  under  S.  L.  A.  1882  (s.  63),  482  ; 
App.  800 

SETTLEMENT, 

effect  of  M.  W.  P.  Act,  1882.  on,  426 

what  is  a,  56 ;  within  S.  L.  A.  1832  (s.  2),  App.  759,  760,  811,  812 

strict,  how  framed,  578,  579 

of  registered  land,  520 

terms  for  raising  inoney  and  powers  of  charging  in  a,  521 
**  compound,"  812 

of  freeholds  of  inheritance,  powers  and  trusts  in,  to  whom  limited,  50 
minority  clause  in,  56,  512,  514,  516.     And  see  Minority. 
of  personalty,  frame  of,  426,  447 

of  real  estate  upon  children  as  parents  shall  appoint,  frame  of,  510,  511 
money  arising  under,  application  of,  under  S.  L.  Acts,  148  ;  App.  773 
powers  given  by,  are  preserved  by  S.  L.  Acts,  but  are  made  subject  to 

consent  of  tenant  for  life,  143,  144  ;  App.  795 
are  over-ridden  by  powers  of  S.  L.  Acts,  144  ;  App.  795 
trustees  of  the,  under  S.  L.  Acts,  payment  of  purchase-tiioney  to,  147  ; 

App.  776 
notice  to,  of  intended  sales,  &c.,  147 ; 

App.  789,  805,  812 
who  are,  S.  L.  A.  1882,  s.  2(8),  S.  L.  A. 

1890,  s.  16,  147 ;  App.  761,  815 
can  exercise  powers  on  behalf  of  infant 
(S.  L.  A.  1882,  88.  59,  60),  56, 147  ; 

App.  798 
covenants  for  title  in,  by  settlor,  507 
leasing  powers  in,  under  S.  L.  A.  1882,  516,  527  ;  App.  765  et  seq. 

See  Lease. 
voluntary,  validity  of,  503 

of  land  registered,  or  in  a  compulsory  district,  504 
of  personal  chattels,  must  be  registered,  506 
by  way  of  trust  for  sale,  510  ;  how  affected  by  S..L.  Acts,  147,  482;  App. 

800,  806 
sale  by  equitable  tenant  for  life  with  leave  of 
Court,  S.  L.  A.  1884,  147,  482 ;  App.  806 
by  husband  and  wife,  of  wife's  property,  817  et  seq, 
in  consideration  of  marriage,  not  within  compulsory  provisions  of  Laud 

Transfer  Act,  1897,  520,  521 
where  land  registered,  520 

SETTLEMENT  ESTATE  DUTY,  588,  588 

SHARES, 

railway^  mortgage  of,  218,  219 

company's  lien  on,  charge  within  s.  2,  sub-s.  6,  of  Con  v.  Act,  1881,  20 

SILOS, 

whether  improvements  within  S.  L.  A.  1882  (s.  25),  778 
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SOLICITOR, 

not  bound  to  insert  express  covenants  for  title,  &c.,  27,  74 
payment  of  purchase- money  to,  receipt  is  authority  for,  67,  68 
adopting  provisions  of  C.  A.  1881,  protected  (s.  66),  74,  75  ;  App.  737 
duty  of,  as  to  restricting  power  of  sale  in  mortgage,  229 

trustee,  as  to  inserting  power  to  charge  for  services,  444 
of  trustees  of  the  settlement,  notice  to,  under  S.  L.  A.  1882  (s.  45),  by 

tenant  for  life,  147  ;  App.  789 
mortgagee,  costs  of,  229 

SPENCER'S  CASE,  31,  68,  202,  360 

SPORTING, 

reservation  of,  in  lease,  deduction  of  rates  from  rent,  373 
Ground  Game  Act,  1880  (43  &  44  Vict.  c.  47),  ib. 

STAMP, 

Act,  1891  (54  &  55  Vict.  c.  39),  50,  225,  260,  356 
duty  on,  conveyances,  3,  4 

agreement  for  sale,  102 

apportionment  of,  198 

exemption    from,   of  money  advanced   to  keep  up  mortgaged 

policies,  260 
on  leases,  856 

on  expenses  of  repairs,  in  mortgage,  244 
on  appointment  of  new  trustees,  846 

of  trustees  under  S.  L.  A.,  787 
on  mortgage,  to  secure  future  advances,  260 

to  building  society,  293 
on  memorandum  of  deposit  of  deeds,  225 
on  agreement  for  settlement  of  after-acquired  property,  440 

STANNARIES  ACT,  1887,  60  &  51  Vict.  c.  43,  401 

STATUTES  (o)  ;  see  Act  of  Pabliament. 
cited  or  referred  to — 
18  Edw.  I.  c.  1,  p.  35  (Quia  Emptores) 
27  H.  VIII.  c.  10,  p.  2,  3,  63,  71  (Statute  of  Uses) 

32 c.  34       31,  38 

29  Car.  II.  c.    3.    See  Frauds. 

3  W.  &  M.  c.  14,  p.  69 

4  &  5  Anne,  c.  16  2 

6  c.  36  10 

4  G.  II.  c.  28  59 

8    c.    6  10 

9    c.    5  (Ir.)  3 

(a)  In  the  case  of  some  statutes  to  which  the  referenoes  in  the  notes  to  this  work 
are  extremely  frequent,  it  is  considered  useless  to  give  all  such  referenoes.  Notes 
which  explain  the  subject-matter  of  such  statutes  are  referred  to  under  appropriate 
headings  in  this  index. 
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STATUTES— am^inwerf. 

20  G.  II.  c.  42.  p.  777 
1  G.  III.  c.  3,  (Ir.)    3 

14    c  78,  p.  44,  360 

11  G.  IV.  A  1  W.  IV.  c.  47,  p.  69 
c.  66        56 

3  &  4  W.  IV.  c  27,  p.  202,  604 

c.  42        223 

^ c.  74        13,  19,  73,  176,  508,   633,  635  (Fines  and  Re- 
coveries) 

c.  104      69 

465  c.    92  (Ir.)  13,  14 

6  &  6 c.    62,  p.  76 

6  &  7 c.    32  293,  296  (Building  Societies) 

1    Vict.  c.    26,  p.  49,  440,  634,  662,  676  (Wills  Act) 

466    c.    21  3 

6  &  6    c.    82  3 

7&8    c.    76  1 

8&9    c.      2  3 

c.  106        1—17,  73,  171,  344  (App.  I.,  p.  691) 

c.  119        26,  76 

11  &  12 c.      9  3 

12  &  13 c.  106  184 

13  &  14 c.    21  1 

c.    60  167 

c    97  3,  4,  226  (Stamps) 

16  &  16 c.    61  21 

c.    76  34 

c.    86  46 

17  &  18 c.    36  304 

c.  113  566 

18  &  19 c.  120  367 

19&20 c.    97  228 

c.  120  377 

20&21 c.  57  53  (Malins' Act) 

c.  77  139 

21  &  22 c.  72  632 

22  &  23 c.  35  32,  34,  62,  126,  168,  159,  361,  419,  432,  615,  598, 

623  (Lord  St.  Leonards'  Act) 

23&24 c    38        616 

c.  126        34,  361 

c.  146        41,  57,  76,  430,  432,  549  (Lord  Cranworth's  Act, 

repealed) 

c.  154        9 

27  &  28 c.  114        774,  782,  808  (Improvement  of  Land) 

28&29 c.    90        360 

29  ft  30  - —  c.    96        304 

30  k  31 c    69        555 

c.  144        63,  213,  466  (Policies  of  Assurance  Act,  1867) 
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STATUTES— con/inuerf. 

32  &  33  Vict.  c.  46,  p,  222 

e.  71        16,  183,  470  (Bankruptcy  Act,  1869) 

33  &  34 c.  36        369,  478  (Apportionment  Act,  1870) 

c.  93        165,  426  (Married  Women's  Property  Act.  1870) 

36  &  36 c.  68         183 

c.  90        774 

36 c.  12        678 

86  ft  37 c.  66        62,  139,  213,  321  (Jud.  Act,  1873) 

37  &  38 c.  37        428 

c.  42        47,  293,  296,  296  (Building  Societies  Act,  1874) 

c.  60        166  (Married  Women's  Property  Act,  1874) 

c.  54        373 

c.  57        223,  604  (Real  Property  Limitetion  Act,  1874) 

c.  78        20,    23,    47.    77,    103,  111,  122,  138,    341,    432; 

App.  XL,  p.  696  (Vendor  and  Porchaser  Act, 

1874) 
38 c.    9        293  (Building  Societies  Act,  1876) 

38  &  39 c.  87        77,  78— 100 /xwnm,  697  (Land  Transfer  Act,  1875) 

c.  92        348 

40  &  41 c.  18        56,  377,  380,  390,  798  (Settled  Estates  Act,  1877) 

c.  33        15,  App.  III.,  p.  699  (Contingent  Remainders  Act, 

1877) 

c.  34        656 

c.  63        293  (Building  Societies) 

41  A:  42 c.  31         173.  304—318,  606  (Bills  of  Sale  Act,  1878) 

43  k  44 c.  47        873 

44 c.  12        537 

44  k  46 c.  41        16,  18 — 77,  and  pamm  in  notes.     App.  IV.,  p.  700 

(Conveyancing  and  Law  of  Property  Act,  1881) 

45  k  46 c.  38        18,  56,  143,  144,  146,  389,  and  passim  in  notes. 

App.  VII.,  p.  769  (Settled  Land  Act,  1882) 
c.  39        18,  36,  54,  65,  61,  66,  74,  103,  609.     App.   V., 

p.  747  (Conveyancing  Act,  1882) 

c.  43        304—318  (Bills  of  Sale  Act,  1882) 

c.  75        62,  64,  124,  166,  166,  378,  426,  463,  473  ;  App. 

XIL,  p.  817  (Married  Women's  Property  Act, 

1882) 

46  k  47 c.  62        16,  181, 184,  471,  603  (Bankruptcy  Act,  1888) 

c.  67        214,  215  (Patents,  Designs,  and  Trademarks  Act, 

1888) 

c.  61        848,   370,  881,   388  (Agricultural  Holdings  Act, 

1883) 
47 c.  14        826  (Married  Women's  Property  Act,  1884) 

47  k  48 c.  18        146, 147,  390,  482,  App.  VIII.,  p.  805  (Settled  Land 

Act,  1884) 

c.  41        293  (Building  Societies  Act,  1884) 

c.  54        10 

48  c.    4        10 
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STATUTES— <j(m<inw«rf. 

48&49  Vict.  c.  26,  p.  10 

c.  63        2U  (Patents,  Designs,  and  Trademarks  Act,  1885) 

c.  72  764,  766 

49  &  50 c.  27  632  (Guardianship  of  Infants  Act,  1886) 

c.  37  214  (Patents  Act,  1886) 

c.  54  774 

60  k  61 c.  26  356 

c.  30  808,  App.  IX.  (Settled  Land  Act,  1887) 

c.  43  401 

c.  73  48  (Copyhold  Act,  1887) 

51 4  52  c.  20  763,  798  (Glebe  Lands  Act,  1888) 

c.  50  214,  215  (Patents,   Designs,  and  Trademarks  Act, 

1888) 

c.  69  68,  613,  App.  XIV.,  p.  834  (Trustee  Act,  1888) 

52  &  53 c.  30  60  (Board  of  Agriculture  Act,  1889) 

c.  82  837  (Trust  Investment  Act,  1889) 

c.  36  146,  148,  App.  X.,  p.  810  (Settled  Land  Act,  1889) 

c.  49  355  (Arbitration  Act,  1889) 

c.  63  1  (Interpretation  Act,  1889) 

58&  54 c.  53  304  (BilU  of  Sale  Act,  1890) 

c.  67  356  (Tenants  Compensation  Act,  1890) 

c.  69  60,  146—148,  App.  XI.,  p.  811  (Settled  Land  Act, 

1890) 
c.  70  764,   765  (Housing  of  the  Working  Classes  Act, 

1890) 

c.  71  181,  182  (Bankruptcy  Act,  1890) 

54  c.     8  356  (Tithe  Act,  1891) 

54&  65 c.  35  804  (Bills  of  Sale  Act.  1891) 

c.  39  102,  110,  226,  366  (Stamp  Act,  1891) 

c.  73  661  (Mortmain  and  Charitable  Uses  Act,  1891) 

66&  66 c.  13  16,  18,  34,  35,  §6,  App.  VL,  p.  766  (C.  k  L.  of  P. 

Act,  1892) 
c.  31  764,  765  (Small  Holdings  Act,  1892) 

56  ^  57 c.  21  604  (Voluntary  Conveyances  Act,  1893) 

c.  63  23,  49,  61,  68,  147,  428,  616,  612,  App.  XV.,  p.  887 

(Trustee  Act,  1893) 

c.  68        64,  66,  69,  App.  XIII.,  p.  832  (Married  Women's 

Property  Act,  1893) 

67  c.  10        842.  868,  869,  App.  XVI.,  p.  866  (Trustee  Act, 

1893,  Amendment  Act,  1894) 

57  458 c.  30        683,  638,  565,  776  (Finance  Act,  1894; 

c.  46        21,  n.  (Copyhold  Act,  1894) 

c.  47        298,  n.  (Building  Societies  Act,  1894) 

58  k,  69 c.  26        229  (Mortgagees  Legal  Costs  Act,  1895) 

59 c.     8        868  (Life  Assurance  Companies  (Payment  into  Court) 

Act,  1896) 

59 1  (JO c.  14        700  (Short  Titles  Act,  1896) 

c.  28        683,  662  (Finance  Act,  1896) 
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STATUTES— continued. 

59  k  60  Vict.  c.  35,  p.  842  (Judieial  Trustees  Act,  1896) 

60  &  61 c.  65        24,  50,  78 — 100,  555,  and  pcusim  in  notes  (Land 

Transfer  Act,  1897),  Part  1,  App.  867 

STATUTORY  DECLARATIONS 

Act,  1835  (5  k  6  Will.  4,  c.  62),  75 
as  to  identity  of  parcels,  683 
pedigree,  684 

STOCK, 

mortgages,  267 

belonging  to  inaiiied  woman,  427,  47?,  473 

SUB-DEMISE.     See  U^D£RL£Ai}E. 

SUB-MORTGAGE, 
form  of,  320 
covenants  in,  321 
notice  to  be  given  of,  323 
assignment  of  mortgage  debt  on,  62,  322 

SUCCESSION  DUTY, 

payable  by  purchaser  of  reversion,  168,  169 

on  sum  covenanted  to  be  paid  to  trustees  of  settlement,  477 

on  appointment  of  share  of  settled  fund  and  suirender  of  life  interest,  453 

SUPPLEMENTAL  DEED,  66,  622,  624 

SURETY, 

for  mortgagor,  covenant  or  bond  by,  228 
discharge  of,  238 

SURRENDER, 

at  Common  Law,  how  made,  8 

by  deed,  when  necessary,  8 

of  reversion  on  lease,  15 

of  copyholds,  made  out  of  Court,  167 


TAIL.     See  Estate. 

**  TAXES  AND  ASSESSMENTS/' 
include  what,  356,  357 

TENANT  FOR  LIFE, 

covenants  by,  for  title,  how  implied  under  C.  A.  1881,  28,  145 
liability  under,  how  limited,  129,  180,  145 
on  sale  under  power,  with  his  consent,  145 
in  mortgage  to  secure  portion,  289 

redeeming  mortgages  or  charges  on  the  inheritance,  position  of,  60 

who  is,  under  S.  L.  A.  1882  (a.  2  (5),  (6)),  761 
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TENANT  FOR  LlFE-^xmtimied. 

consent  of,  is  necessary  to  exercise  of  powers  given  by  settlement,  144 
(S.  L.  A.  1882,  s.  56),  795  ;  (S.  L.  A.  1884,  s.  6),  806 
whether  necessary  to  execution  of  trusts^  482,  798,  800,  806 
to  investments  (S.  L.  A.  1882,  s.  22),  776 
contract  by,  to  grant  lease,  effect  given  to,  after  his  death,  768,  avd  8ee%\^ 

binds  the  land  (S.  L.  A.  1882,  s.  31),  147,  783 
sale  by,  purchase  of  lands  with  proceeds  of,  154  tt  seq, 
conveyance  by,  under  S.  L.  A.  1882  (ss.  20,  55),  146,  771,  795 ;  for  rent- 
charge,  60 
equitable,  powers  of,  as  to  sale  and  leasing,  under  S.  L.  A.  1882,  1884,. 

482 
notice  to  trustees  by,  of  intended  sale.  &c,  147  ;  S.  L.  A.  1882  (s.  45), 

789  ;  S.  L.  A.  1884  (s.  5),  805 ;  S.  L.  A.  1890,  a.  7,  812 
powers  of,  under  S.  L.  A.  1882,  of  sale,  leasing,  dedicating,  &c.,  143,  144^ 
146—148 
leasing,  under  Settled  Estates  Act,  not  affected  by  S.  L.  A. 
1882,  378 
under  S.  L.  A.  1882,  372,  377,  378,  389,  390 

are  cumulative,  143,  144,  372 
See  Settlements. 
to  cut  and  sell  timber  (S.  L.  A.  1882,  s.  35),  489,  511  ;  App, 

785 
to  transfer  incumbrances,  on  sale  of  land  (s.  5),  App.  765 
to  raise  money  on  mortgage  for  discharge  of  incumbrances,  813 
effect  of  bankruptcy,  793 
purchaser  from,  under  S.  L.  A.  1882,  protected  (s.  54),  147  :  App.  794 
will  be  restrained  from  selling  where  no  trustees  of  settlement,  789 ;  or 

where  price  grossly  inadequate,  794 
persons  who  have  powers  of  (S.  L.  A.  1882,  s.  58),  147  ;  App.  796 
infant,  married  woman,  or  lunatic,  powers  of  S.  L.  A.  1882,  bow  exercised 

on  behalf  of  (ss.  59—62),  147  ;  App.  798,  799 
is  a  trustee  as  to  powem  of  S.  L.  A.  1882  {see  s.  53),  147  ;  App.  794 
may  refer  differences  to  Court,  S.  L.  A.  1882  (s.  44),  147  ;  App.  788 
of  real  estate  settled  in  trust  for  sale  (S.  L.  A.  1882,  s.  63,  S.  L.  A.  1884, 
s.  7),  482  ;  App.  800,  806 

And  see  Settlement,  Trustees. 

TENANTS  IN  COMMON, 

and  joint  tenants,  conveyances  and  covenants  by,  129 — 131 

TENANTS  IN  TAIL, 

cross  remainders  among,  how  limited,  512 
in  remainder,  partial  disposition  by,  507 

And  see  Disentailing  Assurance. 

"TENEMENT," 

what,  1 

"TENEMENTS  AND  HEREDITAMENTS," 
what,  1 
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TERM, 

commencement  of  title  to,  20,  33,  695 

extinguishment  of,  16 

to  secure  jointure,  or  otlier  rentchai^es,  59,  508 

for  raising  money  where  land  registered,  521. 

And  see  Assignment,  Cesser,  Enlargement,  Lease. 
TIMBER. 

mortgagee's  power  to  cut,  45  ;  C.  A.  1881,  s.  19  (1),  iv.,  App.  719 

proceeds  of,  not  **  rents  and  profits,"  489  ;  capital  money,  773,  n.  (6) 

rights  of  tenant  for  life  as  to  (S.  L.  A.  1882,  s.  35),  489,  511  ;  App.  785 

TITHE, 

commutation  rentcharge,  payment  of,  as  between  landlord  and  tenant,  356, 

357 
extraordinary,  application  of  capital  money  under  S.  L.  A.  in  rednction  of, 
774,  n. 
TITLE, 

prior,  inquiries  and  objections  as  to,  20 — 23,  103 

to  enfranchisement,  20 
to  reversions,  freehold  and  leasehold,  provisions  of  V.  k  P.  Act,  1874,  and 

C.  A.  1881,  as  to.     See  Reversion. 
expense  of  verifying,  thrown  on  purchaser  by  C.  A.  1881, 103 
commencement  of,  20,  33  ;  App.  695 
covenants  for,  implied  by  C.  A.  1881,  27,  74.     See  Covenants. 

TRANSFER  ACT  (7  &  8  Vict.  c.  76),  1 

TRANSFER  OF  INCUMBRANCES, 

on  settled  land,  on  sale  by  tenant  for  life  (S.  L.  A.  1882,  S8.  5,  20,  24  ; 
S.  L.  A.  1890,  8.  11),  147  ;  App.  766,  771,  777,  813 

TRANSFER  OF  MORTGAGE.     Su  Mortgage. 

TRUST, 

for  accumulation,    during   minorities,    56,    430.      See  Accumulation, 
Minorities. 
sale ,  security  by  way  of,  230 

incidental  powera  supplied  by  Tiiistee  Act,  1893  (s.  13),  483,  847 
settlement  by  way  of,  how  affected  by  S.  L.  Acts,  482,  800 
children  as  a  class,  by  will,  mode  of  framing,  584,  542,  562.     See 
Children. 
of  last  day  of  term,  in  mortgages  by  demise,  242 
of  surplus  sale  moneys  of  mortgaged  proi)erty,  42,  251 
estates,  devolution  of,  on  death  of  sole  trustee,  to  personal  representatives, 
47,  725  ;  not  affected  by  Land  Transfer  Act,  1897,  50 
devise  of  (except  as  to  copyholds),  now  inoperative  (C.  A.  1881, 

s*  30),  49,  549 
vesting  of,  in  new  and  continuing  trustees  by  declaration.     See 
Declarations. 
estates  held  by  married  women,  54 

funds.       S€€  I N  VE8TM ENT8. 

practice  OS  to  transfer  of,  614,  616,  618,  619 
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TRUSTEES, 

Appointment  of,  under  Trustee  Act,  1893,  843  ei  seq, 

bare,  who  are,  697 

to  preserve  contingent  remainders,  14 

''con tinning,"  include  retiring.  Trustee  Act,  1893,  s.  10  (4).  App.  845 

vesting  trust  property  in.     See  Declarations. 
covenants  by,  implied  in  conveyance  by  direction  of  tenant  for  life  (C.  A. 

1881,  s.  7),  28 
enlargement  of  term  by,  and  conveyance  of  the  fee  to  uses  of  settlement, 

72,  636  et  seq. 
indemnity  to,  as  to  loans  on  leasehold  security,  &c.,  443,  841 
loans  by,  provisions  of  Tnistee  Act,  1893,  as  to,  842,  843 
new,  power  to  appoint,  statutory  (Trustee  Act,  1898,  s.  10),  App.  843 

when  to  be  supplemented,  432 
in  case  of  trustee  remaining  abroad,  843 
by  whom  exerciseable,  843 — 846 
appointment  of,  stamp  on,  846 
have  same  powers,    &c.,  as  original  trustees  (Trustee  Act,  1893, 

8.  10  (3) ),  App.  845 
transfer  to  and  vesting  in,  of  trust  property.     See  Declaration, 

Trust. 
appointment  of,  where  land  registered,  618 
transfer  of  mortgage  to,  326,  619 
payment  out  of  Court  to  (S.  L.  Acts),  776,  n.  (c) 

powers  of,  statutory,  430,  432,  516  {and  sec  Trustee  Act,  1893,  ss.  13  etseq.y 

App.  847).     See  I^owers. 
where  not  applicable  to  entirety,  need  extension,  516 
by  whom  exerciseable.     See  Powers. 
to  compound,  &c.  (Trustee  Act,  1893,  s.  21),  App.  851 
to  apply  trust  money  as  if  capital  money  under  S.  L.  A.  1882, 

144 
for  sale,  of  settled  land,  effect  of  S.  L.  Acts,  482 
And  see  Lease,  Sale. 
protection  of,  adopting  provisions  of  C.  A.  1881  {see  s.  66,  sub-s.  3  ;  App. 

737),  74 
as  to  acts  of  tenant  for  life,  &c.,  under  S.  L.  A.  1882  {see 

ss.  40—43  ;  App.  787,  788),  147 
not  enforcing  covenants,  444,  477 

by  solicitor  or  banker  on  behalf  of,  68 
receipts,  548 
retirement  of,  without  appointment  of  successor  (Trustee  Act,  1898,  ss.  11, 

12),  App.  846,  847 
undertaking  for  safe  custody  of  deeds  by,  658 
sale  by,  contract  for,  where  no  power,  763,  n.  (c) 

depreciatory  conditions,  847,  848 
separate  sets  of,  may  be  appointed  (Tnistee  Act,  1898,  8.  10),  App.  XV., 

845 
clauses  as  to,  formerly  used  in  settlements,  430  ;  in  wills,  535 
in  bankruptcy.    See  Bankbuftot. 
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TRUSTEES  OF  SETTLEMENT  (under  S.  L.  Acts), 

who  are  (s.  2,  sub-s.  8,  and  s.  38  of  Act  of  1882 ;  s.  16  of  Act  of  1890), 

App.  761,  816 
Court  may  appoint  (s.  38),  786 
differences  between,  and  tenant  for  life,  may  be  referred  to  Court  (s.  44), 

788 
exercise  by,  of  powers  of  S.  L.  A.  1882,  on  behalf  of  infant  (ss.  59,  60),  56, 

147 ;  App.  798* 
investment  and  application  by,  of  capital  money  arising  under  Act,  148, 

776 
notice  to  (s.  45  of  Act  of  1882  ;  s.  5  of  Act  of  1884  ;  s.  7  of  Act  of  1890), 

147  ;  App.  789,  806,  812 
number  of  (s.  89),  App.  787 

protection  of,  as  to  acts  of  tenant  for  life  (ss.  41,  42),  App.  788 
receipts  of  (s.  40),  787 
reimbursement  of  (s.  43),  App.  788 
solicitor  of,  notice  to  (s.  46),  789 


UNDERLEASE, 

covenants  in,  865,  366 

under  contract  to  grant,  title  to  freehold  reversion  cannot  (but  to  lease 

can)  be  required  (V.  &  P.  Act,  1874,  s.  2),  20, 
83  ;   App.  695,  696 
out  of  sub-term,  title  to  superior  term  cannot  be 
required  (C.  A.  1881,  s.  18,  sub-s.  1),  33  ;  Appu 
714 
under  contract  to  sell  and  assigu,  purchaser  cannot  require  title  to  lease- 
hold reversion  (C.  A.  1881,  s.  3,  sub-s.  1),  20,  33 ;  App.  702 
And  see  Reversion. 
rights  and  obligations  under,  where  lease  disclaimed,  16,  17  ;  where  lease 
forfeited  (0.  A.  1892,  s.  4),  App.  767 

UNDERTAKING, 

for  safe  custody  of  deeds,  30,  667 

by  mortgagor  on  sale,  134 
by  trustee  or  mortgagee,  30,  668 

And  aee  Acknowledgment. 

USES,  STATUTE  OF, 

vests  estate  without  entry,  266 


VENDOR, 

description  of,  108 

of  leaseholds,  what  covenants  entitled  to,  180,  184 

death  of,  after  contract,  power  of  his  personal  representatives  to  convey, 
23,  24 

And  see  Yestino. 
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VENDOR  AND  PURCHASER  ACT,  1874,  20,  23,  83,  47,  77.  138.  841,  432 ; 
App.  11.,  p.  695 
applicationB  under,  as  to  requisitions,  Ac.,  to  Jadge  in  Chambers.  697,  698 
what  questions  can  be  decided  under,  ib. 

VESTING 

of  estates  created  under  powers  of  apix>intment,  within  what  time,  428 
of  trust  estate  in  new  trustees  by  declaration,  621.    See  Declaration. 
of  actual  estate  without  entry,  under  Statute  of  Uses,  265 
order,  of  copyholds  unsurrendered,  167,  239 

as  against  heir  or  devisee  of  deceased  vendor,  23 

VOLUNTARY, 

conveyances,  covenants  for  title  not  implied  by  C.  A.  1881,  27.  507 
settlements,  validity  of,  503 ;  under  6.  A.  1888,  508,  504 
power  of  revocation  in,  503 
registration  of,  506. 
of  registered  land,  504 

not  within  compulsory  jirovisions  of  Land  Transfer  Act,  1897. 
504 

WAIVER. 

of  breach  of  covenant  or  condition.     See  Conditions. 
of  forfeiture,  418,  419 

WIFE, 

conveyances  by,  covenants  implied  in.    See  Husband. 

to,  by  husband,  63,  64 
of  vendor  of  equity  of  redemption,  dower,  141 
legacy  to,  by  father,  440.    See  Husband. 
after-acquired  property  of,  covenant  to  settle,  426,  440,  441,  444,  822 

And  aee  After-acquiued  Propebtt,  Married  Woman, 
Settlement. 
WILLS, 

probate  of,  139 

form  of,  531,  532,  533 

revocation  clause  in,  582 

minority  clause  in,  56.    See  Minoritv. 

WILLS  ACT  (1  Vict.  c.  26),  440,  534,  662 

provision  as  to  children  predeceasing  testator,  534,  535,  542,  562.     See 
Children. 
as  to  devise  of  estate  tail,  562 

WORDS, 

''assigns,"  in  lessee's  covenants,  360 

"bare  trustee,"  48,  697 

"  bargain  and  sell,"  in  grant  of  freeholds  for  a  term  confer  an  actual  estate 

without  enrolment  or  entry.  265 
'*  benefit,"  of  infant,  meaning  of,  58 
"convey,"  4 

D.C.P.  58 
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"  defeasance,"  315,  317 

"demise,"  or  *'let,"  covenants  created  by,  11 

**  England,"  in  Acts  of  Parliament,  777,  n.  (a) 

**  exchange,"  6,  9 

*' in  fee  simple,"  "in  tail,"  64,  512 

"feive,"  in  feoffment,  10 

"grant,"  4,  10 

"grant,  bargain,  and  sell,"  implied  covenants,  under  (repealed)  Yorkshire 

Registry  Acts,  10 
"  heirs,"  "heirs  of  the  body,"  in  limitations,  64 
"  heirs,  executors,  and  administrators,"  in  covenants,  68,  69,  360 
"land,"  in  Act  of  Parliament,  1 ;  in  S.  L.  A.  1882,  489,  762;  in  Land 

Transfer  Act,  1897,  867 
"last  will,"  532 
"let,"  11 

"  mortgagor,"  in  C.  A.  1881,  660 
"outgoings,"  356 

"  rates,  taxes,  and  assessments,"  356 
"  real  estate  "  in  devise,  578 
"  rents  and  profits,"  489 
"  settlement"  in  Settled  Estates  Act,  C.  A.  1881,  and  S.  L.  A.  1882,  55, 

56 
"  tenantable  repair,"  357 
"tenements,"  1 

"  without  having  been  married,"  431,  469 
"  without  any  deduction,"  222 

WORKING-CLASS  DWELLINGS, 
sales  or  leases  for,  764,  765 


YEAR  TO  YEAR  TENANCY, 

agricultural,  how  determinable,  348 

YORKSHIRE  REGISTRY  ACTS, 

bargain  and  sale  under,  10 ;  as  to  registration  under,  20 
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ABSTRACT, 

delivery  of,  101 

ACCRUER, 

clause  of,  in  will,  541,  543 

ACCUMULATION, 

clause,  in  Hettlement,  430,  n.,  514,  515 ;  in  will,  535,  n.,  563 
power  of,  statutory,  extension  of,  to  entirety,  518,  n. 

declaration  as  to  application  of  accumulations  made 
under,  583,  587 
trust  for,  504,  563,  580,  n.,  587,  n. 
during  minorities,  to  be  capital,  461,  543 

ACKNOWLEDGMENT  OF  RIGHT  TO  PRODUCTION  OF  DEEDS,  127,  153 
188,  195,  423,  657 
on  conveyance  by  mortgagor  and  mortgage,  134 
where  mortgage  debt  not  fully  paid  off,  134,  u. 
on  enfranchisement,  177 
by  sub-lessor,  367 
schedule  of  documents,  153 

Aiid  see  Table  of  Contants. 

ADMINISTRATION  ACTION, 
conveyance  on  sale  in,  162 
recital  of,  163 

ADVANCE, 

agreement  for  further,  recital  of,  276,  291,  332 
to  legatee,  recital  of,  577 

ADVANCEMENT  CLAUSE, 

in  settlement,  429,  449,  500  ;  by  reference,  461 ;  in  will,  534,  559 
including  grandchildren,  543,  552,  569,  570 
in  favour  of  sons  only,  558 

AFTER-ACQUIRED  PROPERTY, 

agreement  to  settle,  440  ;  recital  of,  434 

AGGREGATE  SUM, 

mortgage  for,  235 

5S— 2 
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AGKEEMKXT, 

for  biuldiug  leases,  349 

r.ot  to  operate  as  demise,  348 

for  exchange,  recital  of,  424 

for  covenaut,  recital  of,  132,  n. 

to  grant  lease,  345,  347,  352,  405 

that  lease  shall  be  prepared  by  lessor's  solicitor,  346,  853 

shall  contain  certain  covenants,  345,  348 ;  and  proviso  for  re- 
entry, 846,  848 
that  lessee  shall  execate  counterpart,  346,  353 

shall  hold  on  terms  of  future  lease,  346 
shall  lay  out  streets,  349,  350 

not  carry  on  offensive  trades,  &c.,  350 
for  mortgage,  218  ;  by  deed,  221 ;  where  land  registered,  218 
for  sale,  101,  103,  108.      Sec  Contract,  Covenants  and  Table  k» 

Contents. 
as  to  bidding  at  auction,  104,  n. 

price  and  mode  of  payment,  101,  103,  104,  n.,  106 

receipt  of  rents  and  dischaige  of  outgoings,  102, 107 

requisitions  and  objections,  107 

delivery  of  deeds  to  one  purchaser,  on  sale  in  lots,  120 

commencement  of  title,  105  ;  where  land  registered,  109 

fixtures,  timber,  &c.,  104 

prior  title,  109,  110 

title  to  registered  land,  109 

receipts  for  rent,  to  be  evidence,  110 

attested  copies,  111 

objections  in  resi)ect  of  production.  111 

recitals,  &c.,  to  be  evidence.  111 

different  tenures,  titles,  and  quantities.  111 

covenants  for  title  on  sales  by  tenant  for  life,  mortgagee,  trustee^ 
personal  representatives,  registered  proprietor,  or  chargee,  and 
generally,  112 

terms  of  tenancies,  112 

payments  by  purchaser  to  tenants,  113 

lire  insurance,  113,  114 

sale  of  business  as  a  going  concern,  114 

copyholds,  enfranchised,  title  to,  114 

procuring  licence  to  assign  lease,  115 

land  tax,  115 

apportionment  of  rent,  115,  116 

rentcharge,  to  be  charged  exclusively  on  one  lot,  115 

one  leasehold  sold  in  lots,  116 — 118 

fences  and  roads,  118 

houses  to  be  built,  cost  of,  118  ;  use  of,  118 

form  of  conveyances,  118,  119  ;  where  land  registered,  11& 

custody  of  muniments,  111,  119,  120 

costs  to  be  paid  by  purchasing  Company,  121 
that  vendor  shall  retain  possession,  102,  107.  114 
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AGREEMENT— can/mMft/. 

that  vendor  shall  execute  assurance,  101,  106 

make  statiitory  declaration  (if  required),  1 05 
shall  not  be  required  to  covenant  for  title,  112;  or  for  safe 
custody  of  documents,  ib, 
not  be  responsible  for  deterioration,  107 
retain  deeds  and  give  acknowledgment,  119 
may  annul  sale,  107 
that  purchaser  shall  pay  interest,  102,  107 

pay  deposit,  101,  104,  n. 
forfeit  deposit,  107 
send  objections  to  title,  107 
bear  expense  of  stamping,  110 

of  re-sale,  108 
admit  identity,  105 

not  object  as  to  non -registration,  110,  111  ;  or  as  to 
covenants,    &c.,    for   prmluction   or   custody   of 
documents.  111 
take  such  title  as  vendor  has,  114,  115 
assume  vendor's  title,  115 
obtain  sanction  of  Court,  120 
that  en*ors  shall  not  annul  sale,  102,  106 

compensation  shall  be  settled  by  arbitration,  102 

differences  shall  be  referred  to  arbitration,  114 

no  compensation  shall  be  allowed,  106 

property  in  original  mortgage  shall  be  charged  with  further  advance, 

277 
provisions  in  oiiginal  mortgage  shall  extend  to  added  {mlicy,  277 
to  settle  after-acquired  property,  440 
for  delivery  of  deeds  in  certain  events,  659,  660 
as  to  infant  vendor's  share  of  pui'chase- money,  132 
as  to  surplus  pixxseeds  of  sale  by  mortgagee,  281 
for  access  by  several  mortgagees  to  deposited  deeds,  659 
See  Contract,  Deeds,  Leases,  Recital. 

ALL  THE  ESTATE, 
clause,  128,  n.  {e) 

ANNEXED  DEED,  323,  327.    See  Supplemestal  Deed, 

ANNUITY, 

appointment  in  trust  to  pay,  460 
covenant  to  pay  to  trustees,  481 
trusts  of,  ib, 

for  payment  of,  out  of  settled  funds,  478 
bequest  of,  556,  561 
power    to    appropriate   a   sum  or  purchase   annuities  to  answer,   461, 

556,  n. 
direction  to  purchase  stock  to  answer,  558,  561 
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APPOINTMENT.  See  Table  of  Contents  under  CJoxveyaxce,  Settlembxt 
(pp.  451,  452,  453),  and  Appointments  of  Trustees  (pp.  612  et  seq.). 

of  settled  fiiuds,  to  a  child,  452,  454,  455 

in  contemplation  of  marriage,  of  stock  subject  to  trusts  of  a  will,  452 

by  will  of  married  woman,  574 

by  way  of  lease,  395 

conveyance  by,  125,  127,  143,  175,  176  ;  mortgage  by,  281 

of  executors  and  guardians,  532,  555,  576,  577 

of  new  trustees,  power  of,  432,  442 

proviso  avoiding  an,  454 

recital  of,  458,  597 

power  to  revoke,  456,  461 

revocation  of,  459 

power  of,  in  settlement,  not  to  be  exerciseable  after  determination  of 
appointor's  interest,  500 

APPORTIONMENT, 

of  rents  and  outgoings,  condition  as  to,  102,  107 
of  purchase-money,  197 

recital  of,  198 
of  blended  trust  funds,  powers  of,  442,  474  ;  in  will,  545,  556 
of  rent  of  furnished  house,  power  of,  568 
of  rent,  in  conveyance,  127 

APPROPRIATION, 

to  answer  annuity,  direction  as  to,  461, 556,  n.,  558, 562 ;  an«{  am  Annuity. 
of  specific  property  in  satisfaotion  of  shares  of  residue,  power  to  trustees  as 
to,  572,  573,  n. 

ARBITRATION, 

X^rovision  as  to,  to  settle  compensation,  102 

under  Arbitration  Act,  1889,  114,  152 
in  agreement  for  lease,  354,  388 

ARTICLES  OF  PARTNERSHIP, 
provisions  in,  644 — 656 

agreement  to  become   partners,  term,  p.  644,  cl.  i,  it  ; 

p.  650,  cl.  i. 
as  to  the  business,  pp.  644,  645,  cl.  iii. — viL 

the  amount  and  employment  of  capital,  p.  645,  cl.  viii., 

iz.,  X.  ;  p.  650,  cl.  iii. 
dealings  between  partners  and  strangers,  pp.  645,  646^ 

cl.  xi. — xvi. 
keeping  accounts,  pp.  646,  647,  cl.  xviL,  xviii. 
division  of  i)rofits,  p.  647,  cL  xix. ;  p.  651,  d.  vii. 
drawings,  p.  647,  cL  xx. ;  p.  651,  cl.  iv. 
winding  up  of  partnership  in  event  of  expiration  of 
partnership  or  death  of  one  partner,  pp.  648,  649, 
cl.  xxi.,  xxiu,  xxiii. ;  on  breach  of  articles,  p.  656, 
cl.  xix. 
arbitmtion  clause,  p.  649,  cl.  xxiv. 
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ARTICLES  OF  PARTNERSHIP— <»?i/i?itted. 

offices  to  be  held  in  trnst  for  firm,  p.  650,  cl.  ii. 

shares  not  to  be  assigned  without  consent,  p.  651,  cl.  v. 

as  to  sleeping  partner,  p.  651,  cl.  vi. 

retirement  of  a  partner,  p.  651,  cl.  viiL  ;  expulsion  for  breach  of  articles, 
p.  654,  cl.  xvi.,  xvii. 

payment  out  of  share  of  deceased  partner,  p.  65*2,  cl.  ix. ;  option  to  pur- 
chase expelled  partner*s  share,  p.  654,  cl.  xvii. 

payment  of  annuity  to  retiring  partner  or  his  widow,  p.  652,  cl.  x.  • 

share  of  retiring  partner  to  accrue  to  continuing  partners,  p.  653,  cl.  xi. 

retiring  partner  not  to  practise  within  specified  distance,  p.  658,  cl.  xii. 

as  to  giving  professionid  advice  gratis,  p.  653,  cl.  xiii. 

senior  partner  to  introduce  junior  to  patients,  p.  653,  cl.  xiv. 

each  partner  to  provide  horses  and  carriages,  p.  654,  cl.  xv. 

partner  remaining  abroad,  power  to  determine  partnership,  p.  654,  cl.  xvi., 
xvii.,  xviiL  , 

ASSENT, 

of  personal  representatives  to  devise,  162,  n. 

ASSIGNMENT, 

of  bond  debts,  492 

chattels,  307,  472,  506 

copyholds,  unsurrendered,  837 

farming  stock,  share  of,  472 

leaseholds,  or  term  of  years,  177,  180,  181,  190,  490,  622,  623 
part  of,  185 
where  land  registered,  177 

life  interest  or  income,  271 

machinery,  173 

mortgage  debts,  321,  324,  326,  329,  332,  334,  446,  626 

patent,  214  ;  recital  of,  ib, 

policy  of  assurance,  212,  260,  272 

portion,  sum  raiseable  as,  476 

reversionary  interest  in  share  of  settled  funds,  274,  463 

sum  of  cash  to  be  raised  out  of  assignor's  share  under  a  will,  497 

stock,  472 
recital  of,  by  deed  of  even  date,  491 
of  new  trustees,  618,  622,  623   626 

ASSURANCE.    See  Cokyetanck. 

implied  covenant  for  further,  declaration  extending,  in  conveyance  of  base 

fee,  174 ;  of  registered  land,  136 
covenant  for,  by  tenant  for  life,  to  mortgagees,  671,  n. 
policy  of.    See  Policy. 

ATTORNEY,  POWERS  OF,  pp.  661  et  aeq.    See  Table  of  Contents. 
in  mortgage,  for  assigning  reversion  on  term,  242,  243,  295 
in  sub-mortgage,  for  recovering  mortgage  debt,  321 
in  conveyance  of  registered  land,  136  '  * 

ATTORNMENT  CLAUSE,  228,  299—801 
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AVERAGE  CLAUSE, 

in  mining  lease,  409,  409,  n. 

BANK, 

mortgage  to,  to  secare  account  current,  255 

addition  to,  where  land  registered,  259,  n. 

BANKRUPTCY, 

interest  determinable  on,  448,  487,  563 
assignment  of  leaseholds  by  tnistee  in,  181 

BARGAIN  AND  SALE, 
conveyance  by,  264 

BASE  FEE, 

conveyance  of,  174 

BEQUEST. 

of  annuity,  556,  561 

legacy,  pecuniary,  533,.  537,  561  ;  with  interest,  554,  556,  557 
in  addition  to  a  sum  settled,  557 
to  servants,  587 
charitable,  561 

specific  fumitui'e,  &c.,  533,  537,  550,  561 
of  chattels  as  heirlooms,  589 

>  general,  of  personalty  in  trust  for  sale  and  conversion,  533,  538,  569 
by  reference  to  trasts  of  proceeds  of  freeholds,  590 
of  leaseholds,  554,  568  ;  settlement  of,  by  reference  to  uses  of  freeholds^ 

528  ;  in  will,  588 
to  trustees,  on  trusts  after  declared,  557 

BILL  OF  SALE,  304 

statutory  form,  319 

BLENDED  TRUST  FUNDS, 

power  to  apportion.     See  Appoktionment. 

BOND  OF  INDEMNITY,  603 

debts,  recital  of,  492 

assignment  of,  ih, 

BUILDING  LAND, 

agreement  for  leases  of,  349 
conveyance  of,  199 
lease  of,  394 

BUILDING  PLOT, 

conveyance  of,  208 

BUILDING  SOCIETY, 
moilgage  to,  292 

■ 

BUSINESS, 

power  to  trustees  of  will,  to  continue,  565  ;  to  wind  up,  ib. 
option  to  pui-chase,  ib. 
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CAPITAL,  or  CORPUS,  of  settled  property  :— 

trusts  of,  for  issue,  as  parents,  orsurvivor  shall  appoint  (pei-soualty),  428, 

540,  559 ;  (realty),  511 
and  in  default  for  children  equally,  429,  541,  559 

as  tenants  in  common 
in  tail,  512 
issue,  excluding  eldest  son,  480 
sons  equally,  558 

son,  or  his  issue,  claiming  within  a  limited  peiiod,  505 
children,  as  a  class,  534,  539,  540,  564 

of  former  and  present  marriage,  473,  474 
including  children  predeceasing  settlor  or  testator, 

504,  542,  562 
excluding  one  son,  562 
and  grandchildi-en,  552 
in  specified  proportions,  504 
of  son  dying  in  testator's  life,  542,  543 
named,  share  of  deceased  child  to  be  paid  to  pei-sonal 

ropresoutatives,  504 
predeceasing  testator,  shai'OA  to  devolve  on  personal 
representatives,  562 
grandchildren,    named,    and    personal    representatives    of 

deceased,  505 
appointees    generally,  and  in  default  of  appointment  over, 

430,  431,  469,  471,  560 
settlor,  or  husband,  or  wife,  absolutely,  431,  438,  467,  469, 

471 
in  default  of  childi-en  or  grandchildren  entitled  under  pre- 
ceding trusts,  430,  467,  494,  535,  541,552,  559, 
563 
for  husband,  467,  494  ;  his  next  of  kin,  excluding 
wife,  471,  472 
wife,  her  appointees  or  next  of  kin,  430,  495  ; 
excluding  husband,  469 
partly  for  wife  and  partly  for  husband,  438,  494, 

495 
on  trusts  after-declared,  562,  563 

CESSER,  PROVISO  FOR, 
of  term,  288 

CHARGE, 

on  land,  pending  legal  mortgage,  220,  223 

CHARITABLE  PURPOSES, 

(church,   school,   playground,  hospital,  public  library,  &o.) ;   power  in 

settlement  to  convey  lands  for,  529,  530,  nn. 
legacies  for,  561 

CHILDREN, 

trusts  of  settled  property  for.    See  Capital. 
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COMPOUND  INTEREST, 

provision  for,  in  mortgage,  274 

CONDITION 

of  a  bond,  604 

avoiding  a  surrender  of  copyholds,  240 

CONDITIONS  OF  SALE,  103, 104,  n. ;  special,  109;  for  the  several  provisions^ 

see  AOREEMZNT. 

CONSENT 

to  dischai^  of  trustee,  625 

to  barring  of  entail,  638 

of  tenant  for  life,  to  sale,  145 

by  mortgagees  of  life  estate,  to  exercise  of  powers,  669 

to  investments  and  variations  of  investments,  proviso  as  to,  498,  i&.,  n. 

CONSIDERATION,  STATEMENT  OF, 

pecuniary,  on  purchase,  123  ;  deposit  and  balance,  164  ;  and  generally  in 
Conveyances. 
paid  to  mortgagor  and  mortgagee,  133,  332 

trustees  of  settlement,  145,  149,  151,  157 
trustees  in  bankruptcy,  184 
into  Court,  149,  n.,  164 
by  married  woman  out  of  separate  estate,  165 
on  a  mortgage,  225,  and  generally  in  Mortgages. 
rentcharge,  199,  200 
rent  and  covenants,  897,  406 
out  of  moneys  on  joint  account,  231,  264,  329 
marriage,  427,  434,  and  in  SettlEuents. 
sum  due,  236,  260 
further  advance,  332 
natuml  affection,  503 

CONSOLIDATION, 

declaration  preserving  right  of,  227,  n.,  232,  n. 

CONTINGENT  ESTATE,  conveyance  of,  170  ;  see  Habendum. 

CONTINUANCE  OF  LOAN, 
proviso  for,  245 

CONTRACT  FOR  SALE,  101  et  seq.    See  Agreement,  Conditions. 

recital  of,  fee  simple,  130,  133,  137,  606  ;  in  contemporaneous  conveyancft 
of  registered  land,  135 
equity  of  redemption,  141 
life  estate,  170 
base  fee,  174 

contingent  reversion  in  copyholds,  171 
leaseholds,  178,  179,  184 

part  of,  185 
freeholds,  copyholds,  and  leaseholds,  197,  198 
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CONTRACT  FOR  SALE—coiUinwid, 

recital  of,  by  mortgagee  under  power,  137 

executors  of,  139,  140 
by  donees  of  power  in  settlement,  145 
by  trustees,  with  consent  of  tenant  for  life,  156 
by  trustee  in  bankruptcy,  184 
by  tenant  for  life,  under  S.  L.  A.  1882, 149 

CONTRIBUTORY  MORTGAGE, 
power  to  invest  on,  443 
declaration  of  trust  of,  666 
memorandum  of  ownership  of,  668,  n. 

CONVEYANCE,  122  etseq.    See  Table  op  Contents. 

by  bargain  and  sale,  264 

joint  tenants,  129,  131,  n. 

to  uses  of  a  settlement,  157  ;  upon  trusts  of  a  personalty  settlement,  157,  u. 

of  enlarged  term,  to  uses  of  will,  642,  643 

of  real  estate  to  new  trustees,  618 

by  personal  representatives  under  Land  Transfer  Act,  1897, 

159,  161 

of  registered  land  not  intended  for  registration,  135 

Aiid  see  Recital. 
CO-PARCENERS, 

conveyance  by,  129 

COPYHOLDS, 

conditional  surrender  of,  239 

conveyance  of  contingent  estate  in,  170 

covenant  to  surrender,  to  purchaser,  166,  196,  198 

to  mortgagee,  238,  247,  253 

to  building  society,  295,  29  6 

to  use  of  trustees,  518,  519 
enfranchisement  of,  175 

tnist  of,  until  surrender,  296 
assignment  of  unsurrendered,  337 
mortgage  of,  238 

recital  of;  336 
devise  of,  in  trust  for  sale,  546,  n.  ;  on  trusts  corresponding  with  strict 

settlement  of  freeholds,  588 
held  in  trust  or  on  mortgage,  devise  of,  549,  550,  nn. 
settlement  of,  510 ;  by  reference  to  uses  of  freeholds,  518,  51 9 
recital  of,  634 

And  8u  Parcels,  Surken'der. 

CORPUS.    See  Capital. 

COURT.    See  Ordeb  of  Covrt. 

COVENANTS, 

for  title  and  further  assurance,  by  tenant  for  life,  proviso    restricting 

liability,  145 
declaration  extending,  in  conveyance  of  base  fee,  174 
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enlargement,  636  et  geg. 

relating  to  other  estates,  recital  as  to,  657,  659 
annexed  or  supplemental,  151,  828,  327,  622,  624 
And  »ee  Agreeheztt,  Even  Date. 

DEMISE, 

by  way  of  mortgage,  241,  250,  252 

And  8ee  Leases  and  Mortgages  m  Table  of  Contents. 

DEPOSIT 

on  sales,  agreement  as  to,  101,  106,  107.    See  Agreement. 
recital  of  payment  of,  164 

DESCRIPTION 

of  various  deeds,  828 

DEVISE, 

general,  of  real  estate  in  trust  for  sale,  588,  588 

freeholds  in  strict  settlement*  subject  to  rentcharge,  586 
copyholds,  546,  n.,  588  ;  held  in  trust  or  on  mortgage,  549,  n. 
residuary,  555 

specific,  subject  to  mortgage,  554,  555 
in  strict  settlement,  578,  585 

to  daughters  (including  daughters  predeceasing  testator)  as  tenants  in 
common  in  tail,  with  cross  remainders,  586 

DEVOLUTION  OF  POWERS 

of  trustees,  declaration  as  to,  in  settlement,  432  ;  in  will,  532,  533 

DIRECTION, 

to  sell  stock  and  apply  proceeds,  600,  601 

DISCLAIMERS,  609,  610 

DISCRETIONARY  TRUST, 

for  husband  after  bankruptcy,  Ace,  487,  488 
son,  wife  and  children,  563 

DISENTAILING  DEEDS  ;  see  Table  of  Contents  (pp.  628  et  »eq.). 

DISPOSITION 

in  default  of  children,  &c.     See  Capitau 

DISTRESS,  POWER  OF,  404,  409,  417 

grant  of,  on  assignment  of  part  of  leaseholds^  187, 
188,  189,  n. 
DOWER, 

release  of,  by  vendor's  wife,  123,  n.  (e) 

EASEMENT, 

grant  of,  146,  398 

ENFRANCHISEMENT, 
of  copyholds,  175 
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ENLARGEMENT  DEEDS  ;  see  Table  of  Conients  (pp.  63«  cl  seq,), 

ENTRY.    See  Power. 

EQUITABLE  MORTGAGE,  218 
by  deed,  221 
memorandum  accompanying  deposit  of  deeds,  225  ;  of  land  certificate,  ib. 

EQUITY  OF  REDEMPTION, 

conveyance  of,  140  ;  by  mortgagor  to  mortgagee,  142 
devise  of,  554,  555 
mortgage  of,  235,  278 

ESTATE  CLAUSE,  128,  n.  («) 

ESTATE  DUTY, 

appointment  of  funds  without  deduction  in  respect  of,  455,  576 ;  subject  to 

deduction  in  respect  of,  455,  n.  (h) 
recital  of  payment  of,  598 

ESTATES  TAIL, 

proviso  in  will,  cutting  down,  579,  n. 
cross  remainders,  512 

EVEN  DATE, 

reference  to  deed  of,  446,  484 

recital  of  deed  of,  486,  491,  604,  657,  658,  659 

EXCEPTIONS, 

in  conveyance,  mines,  &c.,  151 
in  lease,  watercourse,  359 

timber,  371,  378,  878,  381 

mines  aud  minerals,  373,  378,  381,  401 

game,  378 

right  of  way  and  watercourse,  898 

EXCHANGE,  424 

power  to,  517,  588,  n. 

EXECUTORS,  APPOINTMENT  OF,  532,  555,  576,  577 

EXONERATION 

from  mortgage  debts,  of  real  estate,  569  ;  of  personal  estate,  555 

FURNITURE, 

bequest  of,  538,  587,  550,  554,  589  ;  provision  for  inventory  to  be  taken, 

551,  589 
settled,  trusts  for  ei^oyment  of,  472,  506,  550 
lease  of,  with  house,  867 

FURTHER  ASSURANCE, 

covenant  by  tenant  for  life,  as  to,  671,  n. 

extension  of  covenant  for,  in  conveyance  of  registered  land,   136  ;  and 
appointment  of  purchaser  as  attorney  to  execute,  i&. 
And  see  Assurance. 
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FURTHER  CHARGE, 

on  life  interest  and  policy,  276 

FUTURE  ADVANCES, 

mortgage  securing,  260 
where  land  registered,  250,  n. 


GAME, 

reservation  of,  in  lease,  373,  381 

GRANT.     See  Conveyances  in  Table  of  Contents. 
to  uses  of  settlement,  157  ;  of  will,  642,  643 

GUARDIANS, 

appointment  of,  532,  560 
disclaimer  by,  610 


HABENDUM, 

discharged  from  estate  tail,  174 

equity  of  redemption,  140,  148,  333,  335 
mortgage  debt,  133,  134,  341,  342 
registered  cliarge,  136 
subject  to  mortgage,  or  prior  charges,  141,  236 
a  lease,  126 

equity  of  redemption,  322,  325,  327,  880,  446,  619,  627 
life  estate,  16S,  174 

and  contingency,  171,  269 
rent  reserved  by  lease,  &c.,  179,  181,  184 

apportioned  rent,  186 
rentclmrge,  201,  207 
prior  charges,  uses,  or  estates,  236,  279 
pur  autre  vie,  170 
for  term  less  one  day,  241,  242 
from  year  to  year,  347,  848,  856  ;  (farm),  382 
for  term  determinable  on  life,  265 
to  tenants  in  common,  173 
to  uses  after  declared,  422 
by  way  of  exchange,  425 
to  uses  of  settlement,  157 
upon  trusts  of  personalty  settlement,  157,  n. 
upon  trust  for  sale,  483,  490 

Arid  set  Limitation,  and  for  ordinary  forms  in  Convfyanaty 
Mortgages,  Transfer's,  Leases,  d-c,  see  thereunder  in  Table  or 
Contexts. 

HEIRLOOMS, 

bequest  of  chattels  as,  589 


index:    to  precedenx's. 

HOTCHPOT  CLAUSE,  429,  437,    5O0  (as  to  two  fands^     ^94    .,^  ,, 

^»    tf^9,  040,  541 

HOUSE, 

covenant  to  build,  202,  396 

settled,  proviso  for  use  of,   as  residence,  495 

power  to  trustees  to  purcliase,  for  residence,  438,  n. 

leasehold,  bequest  of,  554  ;    in  trust  for  wife  during  Widowhood,  668 

IDENTITY, 

of  parcels,  purchaser  to  admit,    105 
statutory  declaration,  as  to,    683 

IMPROVEMENTS, 

power  to  trustees  to  apply  income  or  capital  for,  646 
compensation  for,  under  Agricultural  Holdings  Act,  388 
scheme  for,  under  S.  L.  Act,    1882,  672 

INCLOSURE, 

award,  recital  of  allotment  under,  630 

INCOME, 

trusts  of,  for  wife  for  life,   436,    448,  467,  487,  494,  534 
for  husband  for  life,  428,  487,  478,  494,  499 
for  survivor  for  life,    478,  480 
as  to  part  for  wife  and  part  for  husband,  471,  478 
for  one  during  liis  or  her  life,  436,  437,  494 
for  unmarried  daugliter,  for  life,  669 
for  widow,  till  sooond  marriage,  499,  639,  668,  569 

for  life,  separate  use,  on  re-marriage,  552 
for  husband,   till    l>a.iikruptcy,  &c.,  448,  487  ;  till  re-marrl 

499 
for  son,  till  banlcruptcy,  &c.,  563 
not  to  be  treated  as  capital,   586,  645,  570 

And  see  Mainxki^anoe,  Minorities. 

INCUMBRANCES, 

discharge  of,  power  to  apply  purchase-monies  of  settled  estates  in,  5^ 
covenant  against,  in  surrender  of  jointure  term,  594  '^  ^ 

INDEMNITY, 

bond,  to  purchaser,  against  claims,  603 

against  annuity  and  legacy,  605 
of  mortgagees,  227,  2S2,  259,  510 
against  prior  charges,  provision  in  mortgage  as  to,  237 
of  trustees,    438,    n.  ;     statutory,  addition  to,    in   settlement, 

will,  647  *     ^'^^ 

not  enforcing  covenant,  444,  466,  468,  476  ^    in 

in  respect  of  settled  chattels,  651,  690 

registered  land,  619,  620 


D.CP. 


carrying  on  testator's  business,  5^*- 


^ 
"^^ 
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INDORSED  DEEDS, 

transfer  of  mortgage,  325,  883 

INFANT, 

receipt  of,  to  be  a  discharge,  510 

vendor,  covenant  by  co-vendors  as  to  execution  of  deed  by,  at  twenty-one, 
118,  182,  nn. 

INSTALMENTS, 

proviso  for  payment  off  of  mortgage  by,  248 

INSURANCE, 

fire,  covenants  for,  in  mortgages,  243,  246,  257  ;  in  leases,  by  lessee,  360, 

369,  376,  379  ;  by  lessor,  364,  894 
fire,  provision  as  to,  in  conditions  of  sale,  118 
covenants  as  to,  202.     See  Covenants. 
life,  see  Policy  of  Assurance. 

INTEREST, 

proviso  for  reduction  of,  245 

compound  or  capitalised,  covenant  by  mortgagor  for,  274 

INTERPRETATION    CLAUSE,    221,   232,   301,    362,    416;    "the  trustees," 
493,  504 

INVENTORY, 

direction  to  take,  551,  589 

INVESTMENT, 

trust  for,  restricted,  435,  n.,  539  ;  extensive,  485,  n.,  436 

by  reference  to  securities  authorised  by  Statute  or  Order  of  Court, 

427,  498,  534 
by  S.  L.  A.  1882,  515,  518 
by  reference,  to  previous  trust,  473,  568  ;  to  subsequent  power,  568 
in  public  stocks  or  funds  only,  504 
prohibiting  securities  to  bearer,  436,  n. 

securities  authorised  only  by  Trustee  Act,  1898,  515,  n. 
in  real  estate,  583,  584,  n.,  591 
power  of,  general,  571 

in  purchase  of  land,  438  ;  house,  438,  n. 
on  contributory  mortgage,  448 
unauthorised,  recital  of,  596,  597  ;  declaration  as  to  income  of,  545 
of  trust  funds,  recital  of  state  of,  271,  273 

ISSUE, 

trusts  of  settled  property  for.     See  Capital, 
power  to  ap])oint  to,  428,  429 
birth  of,  recited,  596 


JOINT  ACCOUNT, 

reference  to,  231,  235,  826,  329 
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JOINT  TENANTS, 

proviso  limiting  liability  of,  nnder  covenants,  131,  n. 
conveyance  by,  129 

JOINTURE, 

limitation  of  rentcharge  by  way  of,  508,  521 
power  to  make,  579 — 681 
recital  of  creation  of,  592,  593 
release  of,  as  to  part  of  lands  charged,  594 
And  see  Proviso. 

LAND  CERTIFICATE, 

memorandum  of  deposit  of,  by  way  of  mortgage,  225 

LEASE,  assignment  of.    See  Assignment. 

power  to,  statutory,  of  mortgagor  in  possession,  modified,  227,  232 
in  mortgage,  297 
in  settlements,  484,  516  ;  by  reference  to  S.  L.  Acts,  484,  n., 

517,  n. 
in  wills,  544,  545,  583,  n. 
house  and  furniture,  568 
of  tenant  for  life  or  trustees  under  S.  L.  Acts  extended,  516,  n., 

527,  n. 
lessee  to  determine,  369  ;  notice  by  lessee  to  determine,  686 
recital  of,  177,  365,  419,  490 
reference  to,  in  parcels,  241,  244 

LEASES,  456  ct  seq.    See  Table  op  Contents. 

agreements  or  covenants  in,  by  the  Lessee, 

that  a  lease  shall  contain  certain  clauses,  345,  346,  348 

to  deliver  counterpai-t,  346,  353 

to  pay  rent  and  taxes,  356,  360,  374,  383,  390,  396,  899,  462,  403,  410 

to  keep  in  repair  or  good  condition,  357,  361,  371,  875,  379,  884,  390, 

399,  411 
to  repair  road  and  sewer,  399,  411 
to  fence  off,  411 

not  to  make  alteration  or  additions,  361,  368,  400 
to  paint,  &c.,  368,  399 
to  repair  on  notice,  369,  391 

to  permit  lessor  to  enter,  357,  361,  368,  372,  385,  391,  413 
to  deliver  up  premises,  357,  361,  369,  371,  376 

with  additions,  369,  376,  379,  386,  391,  418    " 
to  insure,  360,  369,  376,  379,  384,  391,  396,  399 
to  cultivate,  371.  375,  379,  384 
to  preserve  game  and  fish,  385 
to  permit  lessor  to  sue  trespassers,  385 
to  leave  hay  and  manure,  &c.,  386 
to  deliver  up  machinery  at  valuation,  403 
to  keep  accounts,  404,  412 
to  make  compensation  for  damage,  404 

59—2 
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Bt  thb  hEBavR—cordinued. 
to  work  mines,  408,  411 
to  use  premises  as  dwelling-house  only,  861 

as  public-house  only,  893 
to  buy  liquor  of  particular  firm,  398,  n. 
(by  underlessee),  to  perform  covenants  in  superior  lease,  366 
to  preserve  and  not  remove  furniture,  868,  369 
to  expend  money  in  building  or  draining,  349,  375 
to  build  houses,  202,  849,  396,  899 
to  keep  live  stock  of  specified  value,  375 
to  permit  reversioner  or  incoming  tenant  to  enter  and  cultivate, 

376,  886 
not  to  assign,  861,  886,  393,  400,  404 
not  to  carry  on  trades,  361,  398,  896,  400 

not  to  remove  hay,  nor  break  up  pasture,  nor  cut  timber,  871,  879,  38^ 
not  to  remove  buildings,  413 
Bt  thr  Lessor, 
for  quiet  enjoyment,  358,  862,  877,  887,  391,  401,  415 
to  pay  ground  rent,  367  ;  land  tax,  864,  377  ;  tithe  rentcharge,  387 
to  repair  exterior,  364 

to  provide  timber,  keep  walls,  &c.,  in  repair,  887 
to  execute  a  lease,  345,  847,  352,  405 
to  insure  and  keep  insured,  864,  894 
to  renew  lease,  894 
that  lessee  shall  have  option  to  purchase  freehold,  863,  n. 

to  determine  lease,  869 
(by  sub-lessor),  acknowledgment  of  right  to  production  of  superior 
lease,  367 

And  we  Agrbbment,  Exceptions,  Proviso  for  Rb-sntry, 
Reservation. 

LEASEHOLDS.     See  Assignment,  Bequest,  Sale. 

settlement  of,  on  trusts  corresj)ondiiig  with  uses  of  fireeholds,  527,  528  ;  in 
will,  588 

LEGACY, 

recital  of,  577 

revocation  of,  by  codicil,  577 

clause  as  to  payment  of,  to  avoid  Customs  and  Inland  Revenue  Act,  1838, 
588,  n. 

And  see  Bequest. 

LETTERS  PATENT, 

recital  of  grant  of,  214 

assignment  of,  214 
assignment  of,  215 
covenant  for  validity  of,  215 

to  make  over  future  inventions,  215,  n. 
LICENCE, 

to  assign,  418 
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LIFE  ESTATE  OR  INTEREST, 

conyeyance  of,  170  ;  by  way  of  mortgage,  265,  271 

limitation  of,  603,  511,  521 

until  bankraptcy,  &c.,  487  ;  tiU  re-mamage,  499 

surrender  of  appointor's  life  interest  in  settled  funds,  452,  n.,  699 

power  to  wife  to  appoint  life  interest  to  husband,  542 

LIMITATION 

in  fee,  123,  124.    And  see  Conveyaxcbs  in  Table  of  Contents. 

to  uses  to  bar  dower,  128 

to  uses  of  a  settlement,  157 

upon  trusts  of  personalty  settlement,  1 57,  n. 

in  strict  settlement,  511,  512;  by  will,  578,  579 

to  married  woman,  166 

discharged  from  a  mortgage,  134,  341,  342 

equity  of  redemption,  138,  140,  333,  335 
an  estate  tail,  174 
subject  to  a  mortgage,  141 

equity  of  redemption,  322,  325,  327,  330,  446,  627 

prior  life  estate,  168,  174,  630 

contingency,  171,  269 
of  life  estate,  503,  511,  521 
of  term  determinable  on  life,  264,  265 
of  eat&te  pur  autre  vie^  170 
of  a  rentcharge,  200,  508,  521  ;  by  will,  585 
of  abase  fee,  174 

of  cross  remainders  in  tail,  512,  512,  u.,  586 
of  a  term  to  trustees^  509,  521 
to  tenants  in  common,  in  fee,  173  ;  in  tail,  512,  586 
of  a  remainder  in  fee,  512,  522,  586 

And  see  Appointment,  Habendum. 

LOAN, 

proviso  for  continuance  of,  245 


MAINTENANCE, 

clause,  in  settlement,  430,  n.,  524  ;  in  will,  535,  n. 
Aiul  sec  Minorities,  Power. 

MANAGEMENT,  POWERS  OF,  612,  613,  571.     See  Minorities. 

Ami  see  PowRiis  of  Attorney,  pp.  661  et  seq. 

MANSION  HOUSE, 

sale  of,  under  S.  L.  A.  1890,  recital  of  consent  of  trustees,  149,  n. 
extension  of  powers  of  8.  L.  Acts  as  to  sale  or  lease  of,  527,  n. 

MARGINAL  NOTES, 

clause  providing  that  they  shall  not  affect  construction,  416 

MARRIAGE, 

recital  of.     See  Re<  ' i t a ls . 
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MARRIED  WOMAN, 

conveyance  by,  124  ;  to,  165 
will  of,  in  exercise  of  power,  574 

MEMORANDUM, 

of  equitable  mortgage,  225 

MERGER, 

of  term,  420 

MINES  AND  MINERALS, 

express  conveyance  of,  123,  n.,  126,  176  ;  in  enlargement  deed,  636,  638, 

689 
exception  of,  in  lease,  373,  378,  881,  401 
in  conveyance,  151 

MINORITIES, 

declaration  as  to  management,  &c.,  by  trustees  during,  512,  513,  570,  571, 

580,  n.,  586,  n. 
by  reference  to  C.  A.  1881,  526,  527,  582,  683,  687,  588 
extending  statutory  powers  to  entirety,  513,  n.,  571 
powers  to  trustees  during,  by  reference  to  S.  L.  Acts,  517,  n.,  571 
declaration  as  to  application  of  income  accumulated  during,  461,  627  ;  in 
case  of  death  of  infant,  583 

MORTGAGE.    See  Tablb  op  Contents  ;  and  Covenants,  Equitable  Mort- 
OAOE,  Lease,  Proviso,  Power,  Recital,  Transfer. 
for  aggregate  sum,  prior  mortgage  debts  and  further  advance,  235 
agreement  for,  218  ;  by  deed,  221 

recital  of,  241,  250,  255,  276,  280 
agreement  or  covenant  to  execute  legal,  220,  222,  223 
of  an  equity  of  redemption,  278 
prior  mortgagee  joining  to  postpone,  280 

of  real  estate  by  personal  representatives  under  Land  Transfer  Act,  1897,  289 
recital  of,  133,  137,  138,  320,  327,  445 

of  agreement  to  transfer,  324,  326,  329,  337 

for  further  advance,  332 
sub-mortgage,  321 
consolidation,  declaration  preserving  right  of,  227,  n.,  232,  n. 
of  leaseholds,  by  demise,  trust  of  last  day  of  term,  242 
of  freehold  land  subject  to  a  rentchai^,  254 
of  settled  land  subject  to  a  power  of  appointment,  281 
power  of  sale  in.     See  Sale. 

statutory,  variation  of,  251,  258,  269 
trusts  of  purchase-money  on  sale  under,  230,  288, 251,  28S 
on  sale  under,  surplus   purchase-money  to  be  personal 
estate,  251 
power  of  leasing  in,  statutory,  modification  of,  227,  232 
provision  in,  as  to  indemnity  against  prior  charges,  237 

surplus  proceeds  of  sale,  281 
for  payment  by  instalments,  248 
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JAOKTGAGlL—corUinued, 

provision  in,  for  redemption  on  notice,  249,  n. 

enabling  mortgagee  to  enter  and  manage,  &c.,  301 — 303 
as  to  order  of  liability  between  mortgagors  and  the  estates, 
284 
transfer  of  stock  in  lien  of  payment  of  principal,  267,  n. 
mortgagor's  powers  under  settlement  and  S.  L.  Acts,  267 
receipt  clause  in.     See  Rxceipt. 
statutory,  234 

MORTGAGE  DEBT, 

recitals  showing  state  of  : — 

that  principal  sum  owing,  133 

but  all  interest  paid,  133,  329,  332,  337 
that  principal  and  arrears  of  interest  remain  owing,  280,  291,  321, 

324,  326,  445,  626 
that  part  has  been  paid  off,  334 
assignment  or  transfer  of,  321,  324,  326,  329,  332,  334,  337,  446 

to  new  trustees,  325,  626 
recital  of  desire  to  pay  off,  340,  342 

of  agreement  to  pay  off  out  of  purchase-money,  133 
exoneration  of  real  estate  devised  subject  to,  569 
personal  estate  from,  555 

MORTGAGEE 

not  to  be  bound  to  see  to  propriety  of  mortgage,  510 

indemnity  to,  227,  230,  232,  234,  n.,  259 

receipts  of,  229,  233 

trust  of  mortgaged  premises  for,  224 

will  of,  recited,  139,  331 

power  to,  of  appointing  trustee  and  making  vesting  declaration  of,    24 

joining  to  postpone,  280 

And  see  Declaration,  Receipt. 

• 

NEXT  OF  KIN, 

trustsfor  (of  wife),  431,  469,  541,  n.  ;  (of  husband),  471.     See  Capital. 

NOTICES,  686  et  seq.  ;  see  Table  of  Contests. 

NOTICES  AND  CONSENTS, 

declarations  as  to  mode  of  giving,  404 

OPTION  TO  PURCHASE, 

in  lease,  363,  n.  ;  in  will,  553,  n.,  565,  566 

to  determine  lease,  369 

outside  purchaser  not  to  be  concenied  with,  567 

ORDER  OF  COURT, 

appointing  trustees  of  settlement,  recital  of,  148,  u. 
conveyance  on  sale  under,  162 
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PARCELS,  DESCRIPTIONS  OF, 
bond  debts,  492,  493 
buildings  erected  since  loise,  179,  n. 
building  land,  200,  349,  395 
business,  565 
chattels  and  effects,  506 
colliery,  406 

common,  rights  of,  176,  177 
contingent  interests,  171 
copyholds,  167,  196,  296 
cottage,  356 
factory,  390 

farm,  104,  126,  150,  370,  380 
farming  stock,  472 
freeholds,  123,  126,  200 

freeholds  and  copyholds  intennixed,  195,  n.,  196,  n.,  197,  n. 
furniture,  &c.,  367,  472,  606 
house  and  garden,  stables,  &c.,  &c.,  176,  186,  366 
house  and  shop,  34.7 

house  in  town,  358  ;  with  furniture,  367 
land,  200 

land  and  houses,  397,  398 

leaseholds,  104,  178,  n.,  179,  199,  241,  244,  250,  252 
life  interest  or  income,  271 
machinery,  &c.,  173 
manor,  &c.,  236 
messuage,  &c.,  104,  176,  186,  554 

mill  and  mannfactory,  172,  256,  390 

mines,  151,  152,  176,  401,  406 

mortgage  debt,  321,  324,  329,  332,  334 

next  presentation,  172 

patent,  214,  215 

policy  of  assurance,  213,  260 

public-house,  392 

registered  land,  136,  178,  220,  259,  u.,  285 

reversionary  share  of  trust  funds,  274 

shop,  347 

stock,  472 

way,  right  of,  150 

undivided  shares,  181,  421,  422 

by  reference  to  recited  deeds,  in  assignments  of  leaseholds,  179 

in  transfers,  325,  326,  330 
in  conveyances,  341,  342 
in  underlease,  366 
to  lease,  241,  244,  250 
to  plan  and  schedule,  123,    126,  150,  167,    173,  176,  195, 

196,  236,  294,  370 
to  schedule  where  tenures  confused,  195 — 197,  un. 

with  an  exception  or  reservation,  359 
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PARCELS,  DESCRIPTIONS  0¥— continued. 

with  an  exception  of  timber,  371:  373,  378,  381 

mines  and  minerals,  151,  373,  378,  381,  401 

PARTIES, 

description  of,  firm  or  partners,  255 

PARTITION,  421 

PARTNERS, 

mortgage  by,  255 

PARTNERSHIP,  ARTICLES  OF,  644.     See  Articles. 
nomination  in  will  of  successor  to  share  in,  566,  n. 

PATENT.     See  Letters  Patent. 

PERSONAL  REPRESENTATIVES, 
trust  to  pay  to,  604 

share  of  child  predeceasing  testator  to  devolve  on,  562 
conveyance  by,  under  Land  Transfer  Act,  1897,  159  ;  to  devisee  or  heir, 

161 
assent  by,  to  devise,  162,  n. 
mortgage  by,  under  Land  Transfer  Act,  1897,  289 

POLICY  OF  ASSURANCE, 

assignment  of,  212,  260,  272 
trusts  of,  in  a  mortgage,  261,  n. 
in  a  settlement,  466 
by  reference  to  preceding  trusts,  464 
recital  of  one  having  been  effected,  268,  463 
covenant,  to  keep  on  foot,  465 

not  to  vitiate,  and  if  vitiated,  to  effect  new,  213,  262,  265 
to  pay  premiums,  213,  262,  266 
clause  protecting  trastees  in  respect  of,  466,  468 

power  for  mortgagee  to  surrender,  263  ;  where  mortgagee  is  the  assurance 

society  itself,  263,  n. 
to  sell,  statutory,  variation  of,  269 
power  for  trustees  to  sell  or  surrender,  468 

pay  premiums,  465 

apply  bonuses  in  payment  of  premiums,  468 
Sec  under  Conveyances,  Mortgages,  and  SErrLEMENTS,  in  Table  of 
Contents. 

PORTION.    See  Power,  Proviso. 
settlement  of,  475 
power  to  charge,  581 
title  to,  recital  of,  286,  475 
mortgage  to  secure,  285 
term  to  secure,  trusts  of,  in  settlement,  522,  523 

POWERS.    See  Appointment,  Attorney,  Declaration,  Sale,  Lease. 
recital  of.    See  Recital. 
to  lessee,  to  determine  lease,  369 
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FO'WEBS— continued. 

to  mortgagee,  to  insure,  ftc. ,  243 

to  enter  and  appoint  receiver,  to  lease,  &c.,  296,  297 
of  sale.     See  Sale. 
to  trustees,  to  lend  on  contributory  mortgage,  443 

invest  in  land  or  house,  438,  502  ;  in  house  for  reaidence, 

438,  n. 
make  leases,  440,  484,  516,  544,  568,  583,  n. 
manage,  repair,  kc.    See  Minorities. 
as   to   maintenance  and  advancement.      See  Maintenance, 

Advanckment. 
to    apply    pnrchase-monies    in    discharge    of   incurabranoea, 

584,  n. 
to  lend  on  leaseholds,  or  less  than  marketable  title,  547 
to  sell  policies,  kc.     See  Policy. 
to  postpone  sale  and  conversion,  536,  544 
to  receive  trust  money  in  anticipation,  443 
to  continue  business  and  retain  capital  therein  and  employ 

further  capital,  565 
to  make  arrangements  for  winding  up  business,  566,  567 
to  appropriate  and  allot  specific  parts  in  satisfaction. of  shares 

of  residue,  572,  573,  n. 
to  apportion  blended  funds  and  settle  questions,  kc,  in  settle- 
ment, 442,  474  ;  in  will,  545,  546 
for  professional  trustee  to  charge,  employ  agents,  kc.  (settle- 
ment), 444  ;  (will),  548 
under  S.  L.  Acts,  extension  of,  527,  n. 
Aiidsee  Investment,  Term,  Trustees. 
to  tenant  for  life,  to  jointure,  579 — 581 

charge  portions  and  annual  sums  by  way  of  interest 
thereon  for  maintenance,  581,  582 
to  appoint  now  trustees,  433,  n.,  549,  n.     See  Trustees. 

that  a  sum  be  raised  out  of  settled  funds,  501 
declarations  as  to  persons  to  exercise,  432,  442,  443,  447,  547,  608,  667 
to  occupy  settled  house  as  residence,  495 
of  distress,  in  mortgage,  302 

grant  of,  by  vendor  of  part  of  leasehold,  187,  188,  189 
to  redeem  rentchai^ge,  205,  n. 
to  work  mines,  &c.,  151,  152 
for  wife,  to  make  settlement  on  future  marriage,  449 — 451  ;  for  survivor 

of  husband  and  >vife,  502 
for  son,  to  purchase  real  estate  at  valuation,  553,  n. 
for  sons  in  succession  to  purchase  testator's  business,  565 
of  revocation,  507 
exercise  of,  to  be  unimpeachable,  303 

PRESENTATION, 
grant  of,  172 
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PRODUCTION  OF  DEEDS, 

acknowledgment  of.  right  to,  127,  134,  153,  188,  367,  423,  658 
agreement  as  to,  658 

And  see  Acknowledgment,  Agkeemekt,  Deeds. 

PROTECTOR  OF  SETTLEMENT, 
consent  of,  633 

grant  with,  508,  630,  634 
PROVISO, 

for  redemption  of  freeholds,  226,  231,  247,  333 

copyholds,  238,  247 
leaseholds,  242 

fee  simple  and  settled  lands,  283 
'  freeholds  and  leaseholds,  250 

freeholds,  copyholds,  and  leaseholds,  252 

life  estate,  265 

policy  of  assurance,  or  chattels  personal,  260,  265,  269 

on  notice,  249,  n. 

on  payment  of  prior  charges  and  further  advance,  236 

in  mortgage  to  building  society,  294 

bankers  to  secure  account  current,  256, 
257 
by  personal  representatives,  290 
subject  to  prior  mortgages,  279 
in  sub-mortgage,  322 

in  mortgage  where  prior  mortgagee  joins  to  postpone, 
280 
saving  powers  of  sale,  &c.,  under  subsisting  mortgages,  237 
as  to  order  of  liability  under  mortgage,  284  ;  mortgagee  not  to  be  affected 

thereby,  ib, 
that  loans  shall  rank  pari  passu,  667 
that  surety  shall  be  liable  as  principal,  279 
for  reduction  of  interest,  245 
continuance  of  loan,  245,  246 
payment  off  of  mortgage  by  instalments,  248 
cesser  of  term,  288 
exempting  sub-mortgagee  from  enforcing  original  security,  322 
for  re-entry,  354,  357,  362,  380,  387,  400,  418  ;  within  lives  and  21  years, 

188,  204 
that  an  agreement  shall  not  ox>erate  as  a  demise,  348 
avoiding  appointmeut,  454 

protecting  tnistees  from  liability  as  to  policy,  466,  468  ;  as  to  a  business, 

565 
as  to  enforciug  covenant,  444,  466,  468, 

476 
as  to  insurance  and  preservation  of  settled 
chattels,  590 
that  jointure  or  portion  shall  become  lien  only  in  certain  events,  581,  582 
that  estates  shall  not  be  subject  to  more  than  specified  charges  at  one  time, 
581,  582 
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PROVISO— «cm<inu«d. 

for  surrender  of  mine,  414,  n. 

reducing  estate  of  tenant  in  tail  bom  in  testator's  lifetime  to  life  estate, 

579,  n. 
restricting  liability  under  covenant  of  tenant  for  life,  145 

of  joint  tenant,  131,  n. 
restricting  exercise  of  power  of  sale,  228,  n. ,  233,  n. 
that  income  shall  not  be  liable  to  be  retained  as  capital,  536,  570 

PUR  AUTRE  VIE, 

grant  of  estate,  170,  265 


RECEIPT, 

dilTerent  forms  of,  123,  130,  133,  149,  221,  231 
where  tnistees  not  parties  to  conveyance,  149,  n. 
of  infant,  to  be  a  discharge,  544 

RECEIPT  CLAUSE, 

in  mortgage  of  policy,  261,  n. 

in  settlement  of  policy,  468 

in  powers  of  sale,  in  mortgages,  229,  233 

trustees',  433,  n.  ;  in  will,  549,  n. 

RECEIVER, 

power  to  appoint,  in  mortgage  to  building  sodety,  296,  297 

RECITAL, 

to  be  evidence,  111 

of  agreement  for  further  advance,  235,  276,  291 

covenant,  475 
assignment  to  trustees  of  settlement  of  cash  to  be  raiaed 

out  of  a  share  under  a  will,  497 
mortgage,  241,  250,  255,  264,  268 
sub-mortgage,  321 
transfer,  324,  326,  329,  337 

except  as  to  part,  334 
and  further  advance,  332 
payment  of  mortgage  debt  out  of  purcbase-money,  188  ; 

135  (registered  charge) 
underlease,  366 
surrender,  420,  598 
partition,  421 
exchange,  424 

settlement,  468  ;  of  after-acquired  property,  434 
release,  593,  598 
indemnity,  604,  606 
as  to  deposit  of  deeds,  659 
to  join  in  conveyance,  122,  n.,  184,  278,  280 
to  relinquish  life  interest,  600 
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'KEClTAli— continued, 

of  agreement  for  sale.     See  Contract. 

^  purchase,  by  tenant  for  life,  156,  n. 

by  trustees  of  a  settlement,  156,  156,  n. 
of  account  with  bank,  255 
administration,  grant  of,  337 
administration  action,  163 
admittance  to  copyholds,  176 
advance  to  legatee,  577 
agreement.     See  Contkact. 
allotment  under  inclosure  award,  630 
annuity,  605,  606 
appointment,  458,  597 

apportionment  of  purchase^money  (for  Stamp  Act),  198 
assignments,  214,  491 
auction,  163 

bankruptcy  and  choice  of  trustee,  183,  184 
codicil,  155 

consent  of  trustees  to  sale  of  mansion  house,  Ac,  149,  n.  (a) 
contract  for  sale,  133.    See  Contract. 
conyersion  of  Consols,  598,  612 
conyeyance,  486,  604,  606 

copyholds,  conditional  surrender  of,  334  ;  not  surrendered,  337 
death,  139,  155,  159,  163,  337,  595,  596 
debts,  specified  in  schedule,  600 
deed  of  even  date,  486,  491,  598,  657,  658,  659 
deposit,  payment  of,  164 

devise,  641  ;  subject  to  annuities  and  legacies,  605,  606 
devise  and  bequest  of  residue,  168 
disentailing  deed,  168,  593 
duties,  payment  of,  598 
entail,  creation  of,  629  ;  by  will,  633 
further  advance,  agreement  for,  235 
heirship  and  intestacy,  129,  180,  139,  887,  340 
income  duly  applied,  598 
investments  of  property,  271,  273,  484,  606,  614,  615,  630 

unauthorised  but  ratified,  in  purchase  of  lands,  596,  597 
issue  of  marriage,  596  ;  no  issue,  576,  604 
jointure,  creation  of,  592 

lease,  177,  365,  419,  490  ;  having  become  vested,  177,  178,  185,  490 
legacy,  577,  605,  606 
legacy  duty  paid,  287 
lunacy,  459 

miyority,  attainment  of,  680,  633,  634 

mansion  house,  Ac,  as  to  sale  of,  under  S.  L.  Act,  1890,  149,  n. 
marriage,  595,  624  ;  intended,  484,  446,  462,  475,  496 
moiety,  title  to,  421 

mortgage,  of  freeholds,  188,  187,  138,  820,  327,  445,  615,  626 
copyholds,  886 
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RECITAL— con/iwM^rf. 

of  mortgage,  payment  off  of,  155 
mortgage  debt,  state  of.     See  MouTGAaE  Debt. 
notice  of  lease  of  registered  land,  178 

order    of   Court,   appointing  tnistees  of  settlement,  for  purposes    of 

S.  L.  Acts,  148,  u. 
for  sale  in  administration  action,  163 
patent,  grant  of,  214  ;  assignment,  214,  215 
payment  of  de^wsit,  164  :  resiilue  of  purchase-money,  606,  607 
into  Court,  164 

of  legacies  and  annuities,  606  ;  of  succession,  estate,  and  other 
duties,  598 
policy,  of  assurance  effected,  268,  463 
power  of  appointment,  creation  of,  453,  574,  575 

of  sale,  in  mortgage,  137,  138,  139  ;  in  settlement,  144 
of  enfranchisement,  175,  176 
probate  of  will,  139,  166,  161,  163,  332,  342,  420 
purchase  of  stock  in  name  of  trustees,  434  ;  of  hereditaments,  596,  597 
registration  of  leaseholds,  178 

registration  with  absolute,  possessory,  qualified  title,  136,  i6.,  n. 
request  to  convey,  161 
sale  by  auction,  163,  164 
seisin,  of  intestate,  130  ;  of  testator,  156,  160,  161,  162,  606,  640  ;  of 

vendor,  122,  n.  ;  of  mortgagors,  265,  281,  282 
settlement,  144,  147,  169,  175,  264,  270,  281,  457,  462,  475,  574,  592, 
593,  596 

by  will,  453,  634,  641,  672 
strict  settlement,  629  ;  by  will,  641 
term  creation,  of,  286,  475,  592,  593,  637 
title,  by  descent,  129 

of  trustees  of  a  settlement,  156 
to  manor,  175 
moiety,  421 

equity  of  redemption,  235,  329 
of  tenant  for  life  and  reversioner,  in  peraonalty,  600 
to  reversion  in  fee,  168 

reversionary  interest  in  stock,  600  ;  in  share  under  will,  273, 

496  ;  under  marriage  settlement,  462 
contingent  reversionary  interest,  170,  171 
policy  of  assurance,  264,  271,  276 
portion,  286,  475 
defective,  604 

where  tenures  confused,  640 
transfer,  of  moi-tgage,  328 ;  of  stock,  434,  447,  492,  497,  598 
trust  property,  particulai-s  of,  458,  620 

will,  139,  154,  159,  161,  162,  168,  170,  286,  289,  341,  420,  453,   600, 
605,  609,  610,  617,  620  ;  creating  strict  settlement,  641  ;  and  codicil, 
156,  610 
that  vendor  is  tenant  for  life,  147,  148 


r 
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RECITAL— ^antimud, 

that  infant  is  made  a'  party,  131,  n. 

that  prior  charges  are  vested  in  mortgagees,  285 

that  prior  mortgagee  has  agreed  to  postpone  his  security,  280 

that  persons  are  trustees  with  power  of  sale,  148 

for  purposes  of  the  S.  L.  Acts,  148,  n. 
that  mortgage  money  was  advanced  in  specified  proportions,  666 
that  a  person  is  an  object  of  a  power,  453,  454 
that  a  power  has  not  been  exercised,  458 
that  beneficial  interest  has  not  allsolutely  vested,  642 
that  trust  property  has  been  transferred  to  trustees,  484,  447,  497,  614, 

615  ;  to  persons  beneficially  entitled,  598 
that  property  has  become  subject  to  covenant  in  settlement,  615 
of  desire  to  pay  off  mortgage  debt,  340,  842 
to  appoint  new  trustee,  615,  620 
to  revoke  appointment,  459 
that  covenants  in  lease  have  not  been  performed,  420 
that  a  person  owes  debts  specified  in  schedule,  600 
that  a  person  is  supposed  to  have  died  without  issue,  604 
that  a  trustee  has  not  accepted  the  trusts  or  acted,  609,  610  ;  declines  to 

act,  610 
desires  to  be  discharged,  612,  620,  625 
that  deed  is  intended  to  be  supplemental  or  annexed,  624 
See  Contract. 

REDEMPTION,  PROVISO  FOR.     See  Proviso,  Rentcharoe. 

RE-ENTRY,  PROVISO  FOR.     See  Proviso. 

REGISTERED  CHARGE, 

recital  of  seisin  subject  to,  135 

agreement  to  pay  off,  136 
contem|)oraneous  deed  to  accompany  a,  285 
reference  to  a,  ib. 
agreement  to  execute  a,  220 
declaration  as  to,  259,  n. 

REGISTERED  LAND, 

conditions  of  sale  as  to  title  to,  109 

conveyance  of,  not  for  registration,  135 

recital  of  title  to,  135,  178,  220 

parcels,  136,  259,  n.,  285 

recital  of  entry  of  notice  of  lease  against,  178 

extension  of  covenant  for  further  assurance  as  regards,  136 

appointment  of  attorney  to  execute  further  assurance  of,  136 

indemnity  to  trustees  as  regards,  519,  520 

RELEASE, 

of  part  of  lauds  charged  with  jointure,  592 
of  power  to  jointure,  594,  595 
of  dower,  123,  n.  (e) 
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SHARE, 

in  settled  funds,  assignment  of,  463 

SPECIFIC  BEQUEST  OR  DEVISE.    See  Beqirst,  Devise. 

SPORTING, 

reservation  of,  in  lease,  378,  381 

STATUTORY  DECLARATION, 
as  to  identity  of  fMircels,  683 
pedigree,  684 

STATUTORY  MORTGAGE,  234 

transfers  of  mortgage,  338,  339 
reconveyance,  343 

STOCK, 

provision  in  a  mortgage  for  securing  transfer  of,  267,  n. 

STOP  ORDER, 

power  to  apply  for,  275,  n. 

STREE'ra, 

agreement  to  lay  out,  349 

SUB-MORTGAGE,  320 

SUBSTITUTION, 

in  will,  of  children,  in  case  of  son  dying  in  testator's  life,  542,  543 
issue  of  child  predeceasing  testator,  534 
representatives  of  child  predeceasing  testator  leaving  issae,  535 

SUCCESSION  DUTY, 

covenant  to  pay,  169,  n. 
recital  of  payment  of,  598 

SUPPLEMENTAL  DEEDS, 
conveyance,  150 
further  charge,  276 
transfer  of  mortgage,  323,  327 
appointment  of  new  trustee,  622 
dischaige  of  trustee,  624 

SURRENDER, 

of  copyholds,  recital  of,  334 
conditional,  239 

covenant  for,  167,  238,  518,  519 
of  lease,  419 
of  term,  594 
of  a  life  interest  iu  settled  funds,  452,  u. 
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TENANCY, 

from  year  to  year,  347,  356 
farm,  380 

TENANT  FOR  LIFE, 

conveyance  by,  under  S.  L.  A.  1882,  146,  150 

mortgage  by,  264,  270 

powera  of  sale,  &c.,  by,  imder  S.  L.  Acts,  extension  of,  527,  n. 

covenants  by,  proviso  i-estricting  liability,  145 

recital  of  agreement  for  purchase  by,  156 

TENANT  IN  TAIL, 

'  grant  by,  of  rentcharge,  507 
estate  of,  proviso  in  will,  cutting  clown,  579,  n. 

TENANTS  IN  COMMON, 

or  joint  tenants,  conveyance  by,  129, 131,  nu.     See  Covenant,  Habendum. 
conveyance  to,  172 

TERM  OF  YEARS, 

assignment  of.    See  Assignment. 

demise  to  secure  portion,  287,  288  ;  rentcba]*ge,  508,  509 

statutory  power  to,  exclusion  of,  201,  n. 
recital  of  creation,  286,  475,  592,  593,  636,  637 

of  assignment  of,  491 
power  to  limit,  582 
proviso  for  cesser  of,  288 
surrender  of,  420,  594 

enlargement  of,  by  declaration  under  C.  A.  1881,  636  et  seq. 
And  xcc  Trust. 

TIMBER, 

exception  of,  in  lease.    See  Exceptions. 
covenant  by  lessee  not  to  cut,  379 
condition,  as  to,  on  sale,  104 
power  to  trustees  to  cut,  513,  586,  n. 

TITLE, 

recital  of,  to  raversionary  or  contingent  interests,  168,  170 
by  descent,  129 

to  estate  tail  in  remainder,  629 
to  a  moiety,  421 
to  a  portion,  475 
to  a  policy,  264,  271,  276 
state  of  the,  633 

to  freeholds  and  leaseholds  where  temsto  confused,  640 
registered,  135 

registration  with  absolute,  qualified,  possessory   135,  IS.'t,  n. 
seisin  subject  to  registered  chaif^e,  135,  n. 

TRANSFER, 

recital  of  agreement  for,  324,  326,  329,  336 

except  as  to  pan,  )534 
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TRANSFER— am<ini«ed. 

recital  of  agreement  for  and  further  advance,  332 
of  a  mortgage  debt,  321,  324,  826,  329,  382,  334,  446 
to  new  tmstees,  325,  626 
recital  of,  328 

TRUST, 

declaration  of,  493,  607,  613,  616,  621 
diacretionar}',  488,  563.    See  Discretiokary  Trvst. 
of  settled  furniture,  472,  473,  506 
of  term  to  secure  jointure  rentchargc,  509 
to  secure  portions,  522 
of  last  day,  in  mortgage  by  demise,  242,  295 
in  mortgage,  of  purchase-moneys,  230,  233,  251 

of  copyholds  till  surrender,  296 
of  moneys  received  under  powers,  298,  323,  517 

making  them  applicable  as  capital  money  under 
S.  L.  Acts,  571 
under  trust  for  sale  ;    for  named  children  or  their 
personal  representatives,  504 
of  income.     See  Income. 
of  capital.     See  CapitaIm 
for  investment.    See  Investment. 

and  accumulation,  504,  605 
to  pay  fUneral  expenses  and  debts,  &c.,  538,  534,  538  ;  out  of  pcrsonalt}' 

(including  mortgage  debts),  569 
of  moneys  produced  by  sale,  483,  487,  493,  504,  568,  569 
in  fractional  shares,  for  children  and  personal  representatives  of  deceased 

children,  504,  505  • 

of  funds,  by  reference  to  deed  of  even  date,  446,  483,  484 

and  accumulations,  for  persons  clainung  within  15  years,  505 
for  application  of  rents  and  profits  till  a  sale,  483,  488,  489,  495,  506 
of  policy,  in  a  mortgage,  261,  n.  ;  in  a  settlement,  467  ;  by  reference, 

464,  465 
for  sale.    See  Sale. 
for  accumulation,  504,  TiQh 

TRUSTEES, 

clauses  as  to  powers,  &c.,  of,  formerly  used,  430,  n.,  549,  n. 
for  purposes  of   S.    L.   Acts,   declaration  constituting,  504,   527,   .'»71, 

583,  588 
and  declaration  giving  them  powers  of  tenant 
for  life  under  the  Acts,  571 
powers  of  leasing,  sale,  and  exchange,  &c.,  440,  516,  617,  528,  n.,  568, 

583,  n. 
by  reference  to  S.  L.  A.  1882, 1889,  and  1890, 
517,  n. 
to  apportion  funds,  settle  questions,  &c.,  in  settlement,  442,  474 ; 
in  will,  545 — 547 
power  to  charge  for  services,  444 
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TRUSTEES— <»niinM«f. 

power  to  employ  agents,  444,  548 

to  expend  tnist  money  in  rebailding  or  permanent  repairs,  439 
to  place  trust  securities  and  documents  in  custody  of  banker 

solicitor,  &c.,  443,  547,  548 
to  lend  on  contributoiy  mortgage,  443,  547 
to  receive  trust  money  in  anticipation,  443 

to  apply  proceeds  of  sale,  &c.,  in  discharge  of  incumbrance.'^,  584,  n. 
to  appropriate  and  allot  in  satisfaction  of  shares  of  residue,  572, 
573,  n. 
devolution  of  powers  of,  clause  as  to,  432 
new,  power  to  appoint,  433,  n.,  549,  n. 

clause  nominating  persons  to  appoint,  432,  442,  443,  547 
.    appointment  of,  612  et  acq* 

not  to  be  bound  to  keep  up  policy,  466,  468 

not  to  be  liable  for  not  enforcing  covenant,  444,  466,  468,  476 

for  mortgage  money,  289 

for  loss  in  carrying  on  a  business,  565 

for  not  applying  for  entry  of  restrictions  and  inhibitions 
where  land  registered,  519,  520 
management,  repairs,  &c.,  powera  as  to.    See  Minorities. 
conveyance  by,  with  consent  of  tenant  for  life,  145 
power  to  one  trustee  to  receive  moneys,  528,  n. 
discharge  of,  consent  to,  625 
non-acceptance  of  trust  by,  recited)  609 
indemnity  to,  addition  to  statutory  provisions,  443,  547 
Aivd  see  Declarations,  Disclaimer,  Power,  Recital. 


UNDERLEASE,  192,  865 

UNDERTAKING. 

for  safe  custody  of  deeds,  127,  134,  367,  428 

USES.    Sec  Limitation,  Revocation. 


VESTING  DECLARATIONS,  621,  G23,  n.,  625 
VOLUNTARY  SETTLEMENT,  503 


WATERCOURSE, 

reservation  of,  359 
grant  of,  398 

WAY, 

right  of,  gi-ant  of,  146,  150  ;  over  road  or  street,  200,  398 
reservation  o^  195,  196 
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WIDOWHOOD, 

trust  of  income  during,  539 

trust  for  managament  during,  570,  571 

WIFE, 

power  to  make  settlement  on  future  marriage,  449 
to  give  life  interest  toliusband,  542 

WILL.    See  Table  ok  Contexts. 

recital  of,  130,  154,  159,  161,  162,  286,  881,  341,  4W 
settlement  by,  on  daughter  and  her  issue,  559 

on  son  and  his  childien,  568,  564 

recital  of,  453 

YEAR  TO  YEAR, 

lease,  347,  356  ;  agrioultural,  380 


THE  END. 
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